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APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


TAPESBI  LAL  AND  OTHERS  (Defendants)  v.  DEOKINANDAN  RAI 
AND  OTHERS  (Plaintiffs)*      [6bh  July,  1893.] 

Execution  of  decree— Civil  Procedure  Cod?,  a.  320 — Power  of  Collector  to  deal  with 
money  realized  through  his  Court  in  execution  of  a  Civil  Court's  decree. 

Where  a  decree  has  been  sent  to  the  Collector  for  execution  under  s.  320  of  the 
Code  of  Oivil  Procedure  he  holds  any  money  which  may  be  realised  hi  execution  of 
such  decree  at  the  disposal  of  the  Civil  Court  by  which  the  decree  has  been  sent 
to  him  for  execution,  and  he  is  not  competent  to  distribute  such  money  in 
contravention  of  an  order  from  the  Civil  Court. 

THE  facts  of  this  case  were  as  follows  : — 

The  plaintiffs  and  the  defendants  each  held  a  money-decree  against 
one  Agar  Singh.  The  defendants  put  their  decree  into  execution,  but, 
before  the  proceeds  of  such  execution  had  been  paid  into  Court,  the 
plaintiffs  applied  to  the  Court  which  passed  the  decree  for  a  rateable 
distribution  of  the  amount  realised  in  consequence  of  the  defendants' 
application  for  execution.  The  plaintiffs'  application  was  granted  and  a 
notification  to  that  effect  was  sent  to  the  Court  of  the  Collector  in  which 
the  proceeds  of  the  above-mentioned  execution  proceedings  had  been 
lodged.  That  Court,  however,  made  over  to  the  defendants  the  whole  of 
the  money  thus  realised,  and  the  plaintiffs  in  consequence  brought  a  suit 
for  recovery  of  the  share  which  would  have  fallen  to  them  on  a  rateable 
distribution. 

[2]  The  defendants  raised  a  technical  plea  as  to  the  invalidity  of  the 
plaintiffs'  application  to  share  in  the  proceeds  of  the  execution  proceedings, 
and  the  Court  of  first  instance  (the  Hunsif  of  Basra)  admitting  this  plea 
dismissed  the  plaintiffs'  suit. 

•  Second  Appeal,  No.  439  of  1891  from  a  decree  of  Rai  Lalta  Prasad,  Additional 
Subordinate  Judge  of  Ghazipur,  dated  the  16th  February,  1891,  modifying  a  decree 
of  Babu  Bhawaui  Chandar  Chakarbati,  Munsif  of  Basra,  dated  the  14th  October,  1890. 
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1893  The  plaintiffs  then  appealed  to  the  Subordinate  Judge  of  Ghazipur, 

JULY  6.     who  reversed  the  Munsif ' a  decision  and  decreed  the  plaintiffs'  suit. 

The  defendants  then  appealed  to  the  High  Court. 
APPEL-  Munshi  Jwala  Prasad,  for  the  appellants. 

LATE  Mr.  Abdul  Majid,  for  the  respandents. 

°IVIL-  JUDGMENT. 

16  A.  1=  KNOX  and  AlKMAN,  JJ. — The  matter  for  decision  in  this  appeal  is  as 

13A.W.N.    follows:— 

(1893)  180.  Certain  proceeds  had  been  realised  in  the  execution  of  a  decree  trans- 

ferred for  execution  to  a  Collector  under  s.  320  of  the  Civil  Procedure 
Code,  and  lay  in  the  hands  of  the  Collector.  A  direction  was  sent  by  the 
Court  which  had  forwarded  the  decree  to  the  effect  that  the  assets  were  to 
be  distributed  rateably  between  the  decree-holder  at  whose  instance  exe- 
cution had  issued  and  a  second  decree-holder  who  had  applied  under  s.  295 
of  the  Code  of  Civil  Procedure  for  a  share  in  the  proceeds.  Under  the 
above  circumstances,  was  the  Collector  entitled  to  disregard  the  order  for 
rateable  distribution  and  to  make  over  the  whole  of  the  proceeds  to  one 
decree-bolder  alone  ?  We  are  of  opinion  that  the  payment  of  the  proceeds 
of  a  decree  is  entirely  within  the  jurisdiction  of  the  Court  which  orders 
execution  and  that  the  Collector  holds  the  proceeds  of  a  decree  sent  to  him 
for  execution  at  the  disposal  of  the  Civil  Court  which  transmits  the  decree. 
Section  295  would  therefore  apply  to  such  proceeds.  The  pleas  taken  in 
appeal  fail  and  the  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


16  A.  3  =  13A.W.N.  (1893)  179. 

APPELLATE  CIVIL. 
[3]   Before  Mr.  Justice  Tyrrell  and  Mr.  Justice  Knox. 


KAGHUBAB  DIAL  (Defendant)  v.  MADAN  MOHAN  LAL  (Plaintiff)* 

[7th  July,  1893.] 

Act  I  of  1877,  s.  30— Act  XV  of  1877,  sch,  it,  Art.  113 — Suit  for  specific   ftrformanct 
of  an  award— Limitation. 

A  suit  for  the  recovery  of  a  balance  of  money  due  under  the  terms  of  an  award, 
being  virtually  a  suit  for  the  specific  enforcement  of  the  award  is,  by  reason  of 
s.  30  of  the  Specific  Belief  Act,  1877,  subject  to  the  limitation  prescribed  by 
art.  113  of  sch.  ii  of  the  Indian  Limitation  Act,  1877.  Sukho  Bibl  v.  Earn  SuWt 
Das  (I)  followed. 

[Dlsa  ,  33  C.  881  =  4  O.L.J.  162  ;  15  C.P.L  R.  115  ;  23  M.  593  ;  R.,  34  A.  43  (45)- 8 
A.L.J.  1138  (1140)  =  11  Ind.  Gas.  705  (706)  ;  16  Ind.  Cas.  804  (805)  =  265  P.W.R. 
1912  ;  19  Ind.  Gas.  376  (377)  ;  4  Ind.  Cas.  821  =  U.B.R.  1909,  Limitation  9  ;  70 
P.R.  1903  =  160  P.L.R.  1903  ;  32  P.R.  1913  ;  6  B.L.R.  148  (149)  ;  D.  23  A. 
285  (288)  ;  17  A.W.N.  144.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  D.  N.  Banerji,  for  the  appellant. 

The  Hon'ble  Mr.  Colvin  and  Mr.  J.  N.  Pogose,  for  the  respondent. 

•  Firet  Appeal  No.  13  of  1893,  from  an  order  of  J.  G.  Nicholls,  Esq.,  District 
Judge  of  Farakhabad,   dated  the  14th  December  1892. 

(1)  5  A.  263. 


YIII] 


BAGHUBAR  DIAL  V.  MADAN  MOHAN  LAL 
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JUDGMENT. 

TYRRELL   and   KNOX,  JJ. — This  is  a  first  appeal  from  an  order  of 
remand  made  under  s.  562  of  the  Code  of  Civil  Procedure  by  the  District 
Judge  of  Farakhabad,  reversing  the  decree  of  a  Munsif  who  dismissed  the 
respondent's  suit  as  barred   by  limitation.     The  respondent  is  a  man  in 
whose  favour  arbitrators  had  made  an  award   for  a  considerable  sum  of 
money.     The   defendant  made  some  payments  to  him  under  that  award, 
which  was  registered,  but  according  to  plaintiff,  defendant,  on  the  23rd  of 
September,  1892,  still  owed  Ks.  534-9-6  of  the  sum,  which,  by  the  award, 
he  was  still  bound  to  pay  to  defendant.     The  plaintiff  sought  for  a  decree 
for  that  sum.     The  defendant's  answer  was,  amongst  other  things,  mainly 
this,  that  he  had  paid  plaintiff  under  the  award  till  the  year  1943  S.  when 
plaintiff  discharged  him  from  further  liability  and  that  the  suit  was  time- 
barred.     The    award    was  made    in  1881.     It  was    provided  that    the 
money  awarded    by  the  arbitrators  should    be  paid  off    completely  up 
to  the  year  1940  S.  which  corresponds,  we  are  told,  with  1883  A.  D.     The 
defendant  continuously    made   payments  up  to    the  17th  of  September 
1886.     The  suit  was  nob  brought  until  September  1892.     The  question 
is,  what   is  the   article  of   the   Limitation  Act    applicable   to    [$]    this 
case?     The   Munsif  adopted  the  ruling  of   Straight,  J.,  in  Sukho  Bibi  v. 
Bam  Sukh  Das  (1)  finding  that  this  was  a  suit  for  money  based  on  an 
award    which  directed  its    payment  by  the    defendant  to  the  plaintiff, 
and  was  virtually  a  suit  to  have  that  award  specifically  enforced.     The 
article    providing    limitation    for   a    suit    for    specific    performance    is 
art.  113  ;  the  time  is  three  years  from  the  date  for  the  performance  ; 
that  would  be,   in  this  case,  either  three   years  from  1883,   which  would 
terminate  in  1886,  or  three  years  from  the  17fch  of  September,  1886,  the 
date  of  the  last  payment  in   the  sense   of  s.  20  of   the  Limitation  Act, 
which  would  expire  on  the  17th  of  September  1889.     In  either  event  the 
plaintiff's  suit  would  be  barred,  and  the  Munsif  dismissed  it  accordingly. 
The  Court  of  first  appeal  reversed  the  Munsif 's  decree  on  this  point,  holding 
that  the  suit  was  not  a  suit  for  the  specific  performance  of  a  quasi  contract, 
but  a  suit  for  compensation  for  the  breach  of  a  contract  in  writing  regis- 
tered.    The  learned  Judge  refused  to  apply  the  law  as  laid  down  in  Sukho 
Bibi,  thinking  that  the  learned  Judges  had  "  overlooked  the  poinfe  "  that  in 
the  case  before  them  the  award  was  registered.     Asa  matter  of  fact,  the 
circumstance  was  prominently  noticed.     It  is  plain  in  our  opinion  that  the 
respondent's  suit  was  not  for  compensation  for  the  breach  of  a  contract  in 
writing.     The  award  is  not  a  contract,  though  it  is  true  that  the  provisions 
of  procedure  provided  by  Act  I  of  1877,  for  enforcing  contracts  in  general, 
are  by  s.  30  of  that  Act  analogically  made  applicable  to  a  suit  like  the 
present  to  enforce  obedience  to  an  award.     That  section  provides  that  the 
"  provisions  of  this  chapter  as  to  contracts  shall,  mutatis  mutandis,  apply  to 
awards."     Moreover,  the  plaintiff's  suit  is  not  in  terms  or  virtually  a  suit 
for  compensation  for  the  breach  of  any  contract.  The  obligation  of  an  award 
cannot  be  enforced  by  execution,  and  the  only  mode  of  obtaining  practical 
relief  under  an  award  is  to  bring  a  suit  to  cause  the  party  put  under  obliga- 
tions by  that  award  to  fulfil  them.     This  is  the  suit  in  terms  which  the 
plaintiff  has  brought,  and  is  a  short  and  simple  claim  for  money.     It  was 
contended  by  the  learned  Counsel  who  appeared  for  the  respondent  that  this 
'Suit  cannot  be  a  suit  for  specific  performance  because  it  does  not  fall  within 
the  [5]  terms  of  s.  12  of  the  Specific  Belief  Act.     But  s.  12  has  particular 

(1)  5  A.  263, 
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reference  to  suits  for  specific  performance  of  contracts  proper,  as  such, 
under  which  category  the  present  suit  could  not  find  a  place.  A  suiblike 
the  present  can  only  come  within  the  scope  and  purview  of  the  Specific 
Relief  Act  by  virtue  of  the  special  section  which  stands  at  the  end  of 
Chapter  II  of  the  Act,  which  specifically  provides  that  suits  like  the  present, 
which  would  not  ordinarily  be  suits  for  the  specific  performance  of  a 
contract,  may  be  analogically  treated  as  such  for  the  particular  purpose 
of  the  procedure  of  that  Act.  The  learned  Judge  further  went  wrong  in 
his  assumption  that  because  the  particular  suit  provided  for  by  arts.  116 
and  117  of  the  Indian  Limitation  Act,  1877,  i.e.,  a  suit  for  compensation  for 
the  breach  of  a  contract  not  in  writing  registered,  and  for  compensation 
for  the  breach  of  a  contract  in  writing  registered  has  particularly  a  limi- 
tation of  three  years  for  the  first  and  six  for  the  second  contract,  therefore 
the  effect  of  registration  of  any  contract  quoad  limitation  is  to  give  a  period 
of  six  years  instead  of  three.  This  is  not  so.  That  effect  is  limited,  as 
we  have  said,  to  one  suit  only  in  the  entire  second  schedule  of  the  Limitation. 
Act.  It  is  true  that  in  Sukho  Bibi's  case,  Mr.  Justice  Straight  overlooked 
this  point,  but  only  in  the  sense  that  the  point  was  not  there  to  be  seen. 

We  hold  that  the  Munsif  was  right  in  applying  the  limitation  of  art. 
]13,  and  we  therefore  reverse  the  remand  order  of  the  Judge  and  restore 
the  decree  of  the  Munsif  with  costs  in  favour  of  the  defendant  in  all  Courts. 

Appeal  decreed, 


16  A.  5  =  13  A.W.N.  (1893)  141. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


CHUNNI  (Plaintiff)  v.  LALA  RAM  (Defendant).*     [13th  July,  1893.] 

Execution  of  decree — Jurisdiction— Order  far  sale  under  a  decree  previously  satisfied  ; 
suchorder  and  the  consequent  sale  ultra  vires  and  nullities— Civil  Procedure  Code, 
a.  559 — Addition  of  a  party  in  second  appeal, 

An  order  for  sale  and  a  sale  under  such  order  are  ultra  vires  and  nullities  if  the 
decree  which  is  ordered  to  be  executed  has  been  satisfied  by  payment  into  Court 
of  the  decretal  money  before  the  order  is  made, 

[6]  A  Court  cannot  in  a  second  appeal  act  under  B,  559  of  the  Coda  of  Civil 
Procedure,  and  add  a  party  as  a  respondent  unless  such  party  was  a  party  to  the 
appeal  below,  and  this  notwithstanding4hat  be  was  a  party  to  the  suit  in  the 
Court  of  first  instance. 

[DisB.,  19  M.  151  =  5  M.L.J.  279 ;  6  O.C.  159  (165).] 

THE  facts  of  this  case  were  as  follows  : — 

One  Harna  executed  a  bond  in  favour  of  Lala  Ram,  by  which  he 
hypothecated  bis  zemindari  share.  Harna  died  without  having  paid  the 
debt,  and  the  share  was  recorded  in  the  names  of  his  daughter  Musammab 
Sundar  and  his  nephews  Jagraj,  Natbu,  Kanhai  and  Chunni.  Subse- 
quently Musammat  Sundar  executed  another  bond  in  favour  of  Lala  Ram 
hypothecating  the  zemindari  share  left  by  Harna.  Lala  Ram  brought 
two  separate  suits  on  the  two  bonds,  and  in  both  of  them  he  impleaded 
Musammat  Sundar,  Jagraj,  Nathu,  Kanhai  and  Chunni  as  defendants. 

*  Becond  Appeal  No.  459  of  1891  from  a  decree  of  Babu  Abinash  Cbandra  banerji, 
Subordinate  Judge  of  Agra,  dated  the  5th  March,  1891.  reversing  a  decree  of  Maulvt 
Muhammad  Shafi,  Munsif  of  Agra,  dated  the  2nd  May  1890. 
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The  male  defendants  alleged  that  they  were  the  heirs  of  Harna,  and 
that  Musammat  Sundar  was  not  his  heir.  The  Court  found  that  Musa- 
mmat  Sundar  was  the  heir  of  Harna,  and  decreed  both  suits.  The 
decrees  provided  for  the  sale  of  the  property  hypothecated,  and  further 
imposed  a  personal  liability  on  the  obligors,  but  the  defendants  Jagraj, 
Natbu,  Kanhai  and  Chunni  were  made  liable  only  for  costs.  Lala 
Ram  in  execution  of  these  decrees  attached  the  hypothecated  zemindari 
share,  and  also  another  zemindari  share  belonging  to  Chunni  personally. 
Thereupon  Chunnion  the  8th  of  Marcb,1888,  paid  into  Court  the  amount  due 
by  him  as  costs,  and  prayed  that  his  property  might  be  released  from  attach- 
ment. This,  however,  was  not  done,  and  on  the  20th  of  September  1888 
Chunni's  own  zemindari  was  sold  along  with  the  hypothecated  property, 
and  purchased  by  Raja  Ram,  Durwa,  Ram  Prasad  and  Chunni  himself. 
The  sale  having  been  confirmed,  the  sale-proceeds  were  paid  to  the  decree- 
holder  ;  but,  part  of  the  decretal  debt  still  remaining  unpaid,  Lala  Ram  on 
the  22nd  of  December  1888  drew  out  of  Court  the  money  which  had  been 
paid  in  by  Chunni  in  satisfaction  of  the  costs  decreed  against  him. 

Chunni  then  sued  the  decree-holder  and  the  other  auction-purcha- 
sers to  set  aside  the  sale  of  his  own  zamindari,  on  the  allegations  that 
the  sale  could  qot  have  been  legally  held  after  he  had  in  fact  [7] 
paid  what  was  due  by  him  under  the  decree,  and  that  he  had  purchased 
at  the  auction-sale  in  ignorance  that  his  own  property  formed  part  of  the 
subject  of  the  sale.  The  Court  of  first  instance  decreed  the  plaintiff's 
claim. 

The  defendant,  decree-holder,  appealed,  but  omitted  to  join  the  auction- 
purchasers  other  than  Chunni  as  respondents.  He  raised  two  pleas,  one 
of  limitation,  the  other  of  estoppel  by  the  plaintiff's  conduct.  The  lower 
appellate  Court  held  that  the  suit  was  barred  by  limitation  and  dismissed 
it,  decreeing  the  defendant's  appeal.  The  plaintiff  thereupon  appealed  to 
the  High  Court. 

Babu  Durga  Charan  Banerji,  for  the  appellant. 

Munshi  Gobind  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,.and  BURKITT,  J. — It  appears  to  us  that  the  merits  of 
this  case  are  altogether  with  the  appellant,  but  that  the  procedure  which 
he  has  followed  has  debarred  him  of  the  relief  which  he  claims  in  this 
appeal.  The  respondent  before  us  obtained  a  decree  against  the  present 
appellant  for  costs.  The  present  appellent  paid  into  Court  the  amount 
of  that  decree  before  any  order  for  sale  of  bis  property  was  made,  and  on 
payiog  in  the  money  he  asked  for  the  release  of  his  property,  which  was 
then  under  attachment.  The  Court,  whether  through  inadvertence  or 
not,  subsequently  ordered  the  decree  to  be  executed  by  sale  of  the  present 
appellant's  property.  There  was  in  fact  no  jurisdiction  to  make  any  such 
order.  The  appellant  was  no  longer  a  judgment-debtor.  He  had  satis- 
fied and  discharged  the  decree,  so  far  as  he  and  his  property  were  concern- 
ed, by  payment  of  the  full  amount  decreed  against  him  into  Court. 
Under  these  circumstances  it  appears  to  us  that  the  Court  had  no  more 
jurisdiction  to  order  a  sale  of  the  property  of  the  appellant  in  execution 
of  that  decree  than  it  would  have  had  to  order  the  sale  of  the  property  of 
a  person  totally  unconnected  v?ith  the  suit.  Under  the  Court's  order  the 
property  was  sold.  The  appellant  brought  this  suit  in  effect  for  a  decla- 
ration that  the  sale  did  not  affeot  his. rights  and  interests  in  the  property. 
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1893       That  was  not  precisely  the  way  in  which  he  prayed  for  his  relief,  but  that 

JULY  13.    is  the   relief  which,  if   this  suit  had    lain,  this  Court  would  have  granted 

[8]  to  the  appellant.     The  first  Court  decreed  the  plaintiff's  claim.     The 

APPEL-     decree-holder  in  the  original  suit  brought  an  appeal,  and  on  appeal  in  this 

LATE       suit  the  Subordinate  Judge,  apparently  acting   under  s.  544  of  the  Code  of 

CIVIL      Civil  Procedure,  reversed  the  whole  decree  of  the  first  Courb  with  costs  in 

favour  of  the  judgment-debtor.but  as  to  the  purchasers, who  were  defendants 

16  A.  3=  in  the  suit,  but  not  parties  to  the  appeal,  the  Subordinate  Judge  left  them 
13A.W.N.  to  pay  ikeir  own  costs.  This  appeal  was  brought  from  that  decree  of  the 
(1893)  Hi,  Subordiuat  j  Judge.  The  auction-purchasers  were  not  made  parties  to  this 
appeal.  If  the  suit  lay  at  all  they  would  be  necessary  parties  to  this 
appeal,  because  the  effect  of  the  decree  of  the  lower  appellate  Court  was  to 
dismiss  the  suit  as  against  then?.  We  have  no  power  under  s.  559  of  the 
Code  of  Civil  Procedure  to  make  these  auction-purchasers  parties  to  this 
appeal,  as  they  were  not  parties  in  the  Court  against  whose  decree  this 
appeal  is  brought.  It  is  not  necessary  to  decide  whether,  if  they  had  been 
parties  to  this  appeal,  s.  244  of  the  Code  of  Civil  Procedure  would  have 
barred  the  suit  against  them.  We  cannot  interfere  with  the  decree  of  the 
Court  below  so  far  as  it  is  in  their  favour,  as  they  are  not  parties  here.  The 
respondent  in  this  appeal  is  the  original  judgment-creditor,  decree-holder 
in  the  original  suit.  The  appellant  is  one  of  the  judgment-debtors  in  that 
original  suit.  It  appears  to  us  that  the  question  as  between  the  parties  who 
are  before  us  in  this  appeal,  was  one  falling  within  cl.  (c)  of  s.  244  of  the  Code 
of  Civil  Procedure.  What  a  Courb  is  to  do  in  oases  like  the  present  is  to 
pay  regard  to  the  substance  rather  than  to  the  form  of  the  claim,  and 
what  undoubtedly  would  have  to  be  determined  in  this  suit,  if  it  lay, 
would  be  the  question  as  to  whether  the  decree  of  the  present  respondent 
in  the  former  suit  had  been  discharged  or  satisfied  before  the  order  for 
sale  was  made.  That  would  be  a  preliminary  question  and  one  material 
to  the  question  as  to  whether  there  was  jurisdiction  to  make  the  order  for 
sale  and  to  carry  out  the  sale.  Consequently,  in  our  opinion,  as  between 
the  parties  to  this  appeal  s.  244  of  the  Code  of  Civil  Procedure  applies 
and  this  suit  does  not  lie  as  between  these  parties.  It  is  more  than 
doubtful  whether  there  was  any  necessity  for  this  suit  even  if  it  had  lain. 
[9]  In  our  opinion,  as  we  have  said,  the  Court  which  ordered  tho  sale  had 
no  jurisdiction  to  make  any  such  order,  the  decree  having  been  in  fact 
satisfied  so  far  as  the  plaintiff -appellant  and  his  property  were  concerned. 
A  similar  decision  of  this  Court  in  the  case  of  Balwant  Rao  v.  Muhammad 
Hussain  (1)  and  the  decision  of  the  Judicial  Commissioner  of  Oudh, 
differing  from  the  Additional  Judicial  Commissioner,  in  the  case  of  Abdul 
Kasim  Khan  v.  Hari  Singh  (2)  confirm  us  in  the  view  which  we  hold  as  to 
there  having  been  no  jurisdiction  to  order  the  sale  in  this  case.  As  there 
was  no  jurisdiction  to  order  the  sale,  the  sale  was  made  without  jurisdic- 
tion and  was  consequently  a  nullity,  and  there  was  apparently  no  neces- 
sity to  bring  a  suit  to  which  art.  12  of  scb.  ii  of  Act  No.  XV  of  1877 
might  apply.  It  does  not  appear  here  that  any  steps  have  been  taken  to 
oust  the  plaintiff -appellant,  from  possession  of  the  property  which 
purported  to  have  been  sold.  We  dismiss  this  appeal  on  the  ground  that 
owing  to  s.  244  of  the  Code  of  Civil  Procedure  there  was  no  jurisdiction 
to  entertain  this  suit,  which  was  consequently  on  that  short  ground 
unmaintainable.  The  point  as  to  s.  244  was  not  taken  in  the  Court  below, 
and  further  the  defendant,  respondent  here,  must  have  been  perfectly 


(1)  15  A.  324. 


(2)  Select  Oases  (J.  G.  of  Oudh)  No-  215. 
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well  aware  that  be  was    executing  as    against    the  plaintiff,  appellant  1893 

here,  a  decree  which,  as  against  that  plaintiff  and  his  property,  was  dead  ;  JULY  1$. 
consequently  we  make  it  part  of  our  order  that  the  defendant,  respondent 

here,  bear  his  own  costs  of  the  litigation  in  this  suit  and  in  the  appeals.  APPEL- 

Appeal  dismissed.  LATE 
CIVIL. 


16  A.  9  =  13  A. W.N.  (1893)  183. 

MISCELLANEOUS   CRIMINAL. 
Before  Mr.  Justice  Burkitt. 


IB  A.  a= 

13  A,W  N 
(1893)  141. 


IN   THE    MATTER   OF  THE   PETITION   OP   AMAR   SlNGH.*' 
[15th  July,  1893.] 

Criminal  Procedure  Code,  ss.  110,  526— Security  for  good  behaviour— Transfer. 

Proceedings  under  s.  110  of  the  Code  of  Criminal  Procedure  cannot  be  trans- 
ferred to  any  Court  outside  the  district  within  which  such  proceedings  have  been 
lawfully  instituted. 

[Oils.,  3  O.C.  247  (249)  ;  1  8.L.R.  98  (102)  (Or.)  =  8  Cr.L.J.  356  (359)  ;  Not  F,,  32  A. 
612  (644)  =  7  A.L.J.  813  (814)  =  11  Cr.L.J.  412  (413)  =  6  Ind.  Gas.  874  (875)  ; 
P.,  30  A.  47  =  A,W.N.  (1907)  268  =  7  Cr.L  J.  214(215);  R.,  28  C.  709  (715)  = 
5  C.W.N.  749  ;  11  Cr.L.J.  534  =  7  Ind.  Caa.  861  =  20  M.L.J.  982  (983)  =  8  M.L.T. 
297  (298)  =  (1910)  M.W.N.  459  ;  D.,  2  Weir  53  (54).]  % 

[10]  THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Burkitt,  J. 

Mr.  W.  S.  Howell  and  Babu  Rajendro  Nath  Mukerji,  for  the 
applicant. 

The  Public  Prosecutor  (for  whom  Porter),  for  the  Crown. 

JUDGMENT. 

BURKITT,  J. — This  is  an  application  for  a  transfer  purporting  to  be 
made  under  s.  526  of  the  Code  of  Criminal  Procedure,  and  it  asks  this  Court 
to  remove  from  the  Court  of  the  Magistrate  of  Meerut  a  case  under  s.  110 
of  the  Code  of  Criminal  Procedure  now  pending  before  a  Deputy  Magis- 
trate of  that  district  and  to  transfer  it  for  trial  to  some  other  district. 
It  is  unnecessary  at  present  to  enter  into  the  grounds  on  which  the 
application  is  made,  as  I  am  of  opinion  that  the  application  is  one  which 
this  Court  is  not  empowered  to  grant.  In  my  opinion  all  proceedings 
under  Chapter  VIII  of  the  Code  of  Criminal  Procedure  are  intended  by  law 
to  be  taken  in  and  completed  within  the  district  in  which  the  person  from 
whom  it  is  sought  to  require  security  for  keeping  the  peace  or  for  good  beha- 
viour is  living  at  the  time  when  the  proceedings  were  commenced.  Ib  has 
been  held  by  this  Court  more  than  once  that  it  is  not  competent  for  a 
District  Magistrate  to  bring  into  the  limits  of  his  district  by  issue  of  a 
warrant  or  other  process  for  the  purpose  of  Chapter  VIII  of  the  Code,  a 
person  who  at  the  time  is  not  actually  within  the  limits  of  his  district. 
With  reference  to  s.  110,  I  am  of  opinion  that,  even  reading  s.  526  with 
that  section,  the  clear  intention  of  the  Legislature  is  that  such  proceedings 
must  be  held  within  the  district  in  which  a  person  from  whom  it  is  sought 
to  take  security  is  residing  and  not  in  any  other  district.  Section  110 
provides  that  a  Magistrate  of  the  district  or  other  Magistrate  of  the 


*  Miscellaneous  Application  No.  72  of  1893,  under  s.  526  of  Act  No.  X  1882. 
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1893       first    class    on    receiving    certain    information    as    to    a    person    then 
JULY  15.    within   the   local   limits   of  his    jurisdiction    may    call   on   such   person 
to  show  cause  why  he  should  not  give  security.     Further,    it  appears 
MlSOEL-    that  such  Magistrate  must  hold  an  inquiry  as  provided  by   the   subse- 
LANEOUS    quent    sections     of    the     Act,    and     that    if     on    the     result    of    that 
OBIMINAL.  inquiry  he  is  satisfied  that  there  is  within  the  local  limits  of  his  juris- 
diction a  person  to  whom,  e.g.,  a.  110  applies,  he  then  may  make  absolute 
16  A.  9=      [11]  fche  order  requiring  that  person  to  furnish  security.     In  my  opinion 
i3  A.W.N.    a  Magistrate  of  another  district  to  whom  the  case  might  be  transferred 
(1893)  188,    would  not  be  competent  to  arrive  at  the  finding  required  before  the  order 
to  give  security  could  be  made  absolute  ;  for  the  power  given  by  the  sections 
which  prescribe  the  procedure  for  the  inquiry  is  one  which  as  a  condition 
precedent  to  making  absolute  the  order  for  security  requires  the  Magistrate 
to  find   that  there  is  within  the  limits  of  his  jurisdiction  a  person  to  whom 
s.   110   applies.     I   hold   that  a  first  class   Magistrate,  for  instance,  of 
Bulandshahr,  would  be  incompetent  to  act  under  this  chapter  in  respect 
to  a  person  residing  in  the  district  of  Meerut  against  whom  proceedings 
had  been  commenced  in  Meerut  and  who  had   been  brought  into  the 
Bulandshahr  district  on  transfer  of  those  proceedings  and  not  because  he 
was    residing    within   the    limits   of   that    district.     The    Bulandshahr 
Magistrate  could  not  find  that  s.  110  applied  to  the  accused  within  the 
local  limits  of  his  jurisdiction  (Bulandshahr)  and  would  have  no  jurisdic- 
tion as  to«Meerut.     I  am  of  opinion  that  the  order  of  this  Court  trans- 
ferring such  a  case,  say,  from  Meerut  to  Bulandshahr,  could  not  confer 
on   a   Magistrate  of   Bulandshahr  a   jurisdiction  which   belongs  to  the 
Magistrate     of     Meerut.     For     these     reasons    I    reject    this    applica- 
tion. 

Application  rejected. 


16  &.  11  (F.B.)  =  13  A.W.N.  (1893)  211. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell , 
Mr.  Justice  Knox,  Mr.  Justice  Burkitt  and  Mr.  Justice  Aikman. 


BALLU  RAM  (Plaintiff)  v.  EAGHUBAR  DIAL  AND  ANOTHER 
(Defendants).*     [13bh  July,  1893.] 

Civil  Procedure  Code,  s.  285— Execution  of  decree — Money  attached  in  execution  in  two 
Courts—"  Court  of  highest  grade  "— Munsif 's  Court— Small  Cause  Court. 

In  fche  North-Western  Provinces  the  Court  of  a  Munsif  must,  for  the  purposes 
of  s.  285  of  the  Code  of  Civil  Procedure,  be  regarded  as  of  a  higher  grade  than  a 
Court  of  Small  Causes. 

[12J  So  held  by  Edge,  C.J.,  Tyrrell,  Burkitfc  and  Aikman,  KQOT,  J., 
dissentiente. 

Per  Knox,  J.  The  respootive  functions  of  a  Munsif's  Court  and  of  a  Court  of 
Small  Causes  in  the  North-Western  Provinces  are  such  that  the  Courts  do  not 
admit  of  the  comparison  implied  by  the  term  "grado"'  being  instituted  between 
them  for  the  purposes  of  s.  285  of  the  Code  of  Civil  Procedure. 

THIS  was  a  reference  to  a  Fall  Bench  made  at  the  instance  of  Knox 
and  Burkitt,  JJ.,  by  their  order  of  the  17fch  of  May  1893.  The  question 

Second  Appeal  No.  1283  of  1890  from  a  decree  of  Shah  Ahmad-ullah,  Subordinate 
Judge  of  Allahabad,  dated  the  18th  September  1890,  reversing  a  decree  of  H.  Davi<J» 
Esq.,  First  Munsif  of  Allahabad,  dated  the  23rd  January  1890. 
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referred  was  whether,  for  the  purposes. of  s.  285  of  the  Code  of  Civil 
Procedure,  the  Court  of  Small  Causes  at  Allahabad  was  or  was  not  a 
Court  of  higher  grade  than  the  Court  of  the  Munsif  at  Allahabad. 

The  facts  of  the  case  were  as  follows : — 

The  plaintiff,  Ballu  Ram,  held  a  money  decree  against  Mahpal  Singh 
(defendant  No.  2)  in  the  Court  of  the  first  Munsif  of  Allahabad.  Raghubar 
Dial  (defendant  No.  1)  obtained  three  decrees  in  the  Court  of  Small 
Causes  against  Mahpal  Singh  on  the  16fch  of  December  1888.  Balla  Ram 
made  an  application  on  the  21st  of  November  1888,  for  execution  of  his 
decree,  dated  the  6th  of  December  1876,  to  the  Court  of  the  Munsif  for 
recovery  of  Rs.  1,277-1-0,  and  at  the  same  time  it  was  prayed  that  the 
oaoney  due  to  Mahpal  Singh,  and  held  in  deposit  in  the  District  Engineer's 
Office  at  Allahabad,  might  be  paid  to  him,  Ballu  Ram. 

On  the  same  date  an  order  was  issued  for  the  attachment  of  the 
money  aforesaid,  and  it  reached  the  office  of  the  Executive  Engineer  on 
the  22nd  of  November  1888.  The  application  for  execution  aforesaid  was 
struck  off  on  the  17th  of  January  1889. 

Raghubar  Dial  made  an  application  for  execution  of  his  decrees  on 
the  21st  of  December  1888,  and  he  also  made  an  application  on  the  21st  of 
December  1888,  for  attachment  of  the  money  due  to  Mabpal  and  held  in 
deposit  in  the  office  of  the  Executive  Engineer,  and  this  was  sent  on  to  the 
the  said  office  on  the  2nd  of  January  1889. 

Rs.  316-1-3  were  sent  from  the  aforesaid  office  to  the  Court  of  Small 
Causes.  Ballu  Ram  made  an  application  to  receive  this  money  to  pay- 
ment of  the  money  due  under  his  decree,  but  this  [13]  application  was 
rejected,  and  subsequently  Raghubar  Dial,  realized  Rs.  282-15-3,  the 
amount  due  under  his  decrees. 

Ballu  Ram  made  an  application  for  the  attachment  of  the  surplus 
money,  and  that  money  was  caused  to  be  paid  to  him  in  part  payment 
of  the  amount  of  his  decree.  He  then  brought  a  suit  in  the  Munsif's  Court 
against  Raghubar  Dial  and  Mahpal  Singh  for  the  refund  of  the  sum  of 
Rs.  282-15-3  which  was  caused  to  be  paid  to  Raghubar  Dial  by  the  Small 
Cause  Court,  alleging  that  he  had  a  prior  right  to  receive  the  money  in 
question. 

The  Munsif  passed  a  decree  in  favour  of  the  plaintiff,  though  for  a 
somewhat  smaller  amount  than  that  claimed  by  him.  The  defendants 
then  appealed  to  the  Subordinate  Judge,  who  reversed  the  decree  of  the 
Munsif  and  dismissed  the  plaintiff's  suit  with  costs. 

The  plaintiff  then  appealed  to  the  High  Court,  and  the  appeal  coming 
before  Knox  and  Burkitt,  JJ.,  a  reference  to  the  Fall  Bench  of  the 
question  of  law  involved  therein  was  proposed. 

Mr.  Abdul  Majid,  for  the  appellant. 

Pandit  Sunder  Lai,  for  the  respondent. 

The  judgment  of  the  majority  of  the  Full  Bench  (EDGE,  C.J., 
TYRRELL,  BURKITT,  and  AIRMAN,  JJ.)  was  delivered  by  EDGE,  C.J. : — 

JUDGMENT. 

As  s.  285  of  Act  No.  XIV  of  1882,  ia  applied  by  s.  5  of  that  Act  to 
Courts  of  Small  Causes,  it  follows  in  our  opinion  that  a  Court  of  Small 
Causes  must  have  a  grade  within  the  meaning  of  s.  285. 

With  reference  to  s.  285  of  Act  No.  XIV  of  18S2,  we  think  that  the 
question  as  to  whether  a  Court  of  Small  Causes  in  these  Provinces  is  of 
a  higher,  or  of  a  lower,  or  of  the  same  grade  as  a  Court  of  a  Munsif,  must 
be  determined  on  a  consideration  of  the  scope  ot  the  jurisdiction  of  those 
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Courts  repeotively.  We  see  no  other  teat  which  can  be  applied  to  the 
question  before  us,  which  would  be  equally  applicable  to  a  determination 
as  to  the  relative  grade  of  other  Courts  so  far  as  s.  285  is  concerned. 

The  Court  of  a  Munsif  has  jurisdiction  in  suits  which  are  wholly 
excepted  from  the  cognizance  of  a  Court  of  Small  Causes,  and  in  suits  not 
excepted  by  sub-section  1  of  s.  15  of  Act  IX  of  1877,  a  [14]  Court  of 
Small  Causes  has  ordinarily  no  jurisdiction  when  the  value  exceeds 
Es.  500,  whereas  in  such  suits  tbo  Court  of  a  Munsif  ordinarily  has  jurisdic- 
tion when  the  value  exceeds  Es.  500  and  does  not  exceed  Es.  1,000.  We 
consequently  come  to  the  conclusion  that  for  the  purposes  of  s.  285  of  Act 
No.  XIV  of  1882  the  Court  of  a  Munsif  must  be  regarded  as  "a  Court  of  a 
higher  grade  than  a  Court  of  Small  Causes.  That  is  our  answer  to  the 
question  which  has  been  referred  to  the  Full  Bench. 

KNOX,  J. — It  is  with  a  great  regret  that  I  find  myself  unable  to 
agree  with  my  learned  brothers  as  to  the  answer  which  should  be  returned 
to  the  question  which  has  been  referred. 

The  word  "grade,"  upon  a  proper  understanding  of  which  the  answer 
to  the  question  in  my  opinion  mainly  depends,  has  not  been  defined,  either 
in  the  Code  of  Civil  Procedure  or  in  the  General  Clauses  Acts  of  1868  and 
1887.  So  far  as  I  have  been  able  to  ascertain,  it  has  been  defined  in  no 
other  statute,  or  some  help  to  the  answering  of  this  question  might  have 
been  derived  from  considering  such  definition.  In  the  ordinary  use  of  the 
word  it  means  a  step  in  a  series,  As  I  understand  the  term,  there  can  be  no 
grade  without  a  series,  and  persons  and  impersonal  objects  can  only  be 
graded  when  and  so  far  as  they  both  possess  in  common  some  quality  which 
admits  of  being  measured  and  compared.  To  illustrate  the  meaning 
which  I  attach  to  the  word.  It  is  not  a  missapplication  of  the  term  to  use 
it  in  speaking  of  the  offices  of  a  Judge  and  of  a  Collector,  if  the  mere 
accident  of  the  salary  which  is  attached  to  each  office  is  under  considera- 
tion, or  when  the  matter  under  consideration  is  the  judicial  functions 
which  are  attached  to  each  of  those  offices  for  the  determination  of 
certain  rent  disputes.  It  is  a  misapplication  of  the  term  to  use  it  of  the 
offices  generally.  In  other  words,  the  offices  do  admit  of  being  graded 
quoad  salary,  they  do  not  admit  of  being  graded  as  offices  generally. 
Again,  1  do  not  deny  the  possibility  of  an  arbitrary  "grade"  being 
by  statute  attached  to  an  office  so  as  to  bring  offices  dissimilar  to  each 
other  in  to  a  series  for  a  certain  special  purpose,  and  when  they  have  been 
so  treated  the  fact  is  one  of  which  judicial  notice  will  bo  taken.  But 
[15]  where  the  fact  of  a  grade  does  not  exist  per  se  or  owing  to  its  having 
been  created  by  statute  or  otherwise,  so  far  as  my  judgment  goes,  a  Court 
of  justice  must  treat  it  as  non-existent.  It  remains  to  be  seen  whether 
the  Court  of  Small  Causes  at  Allahabad,  a  Court  created  under  Act  XLII 
of  1860,  does  possess  any  quality,  so  far  as  its  judicial  functions  are 
concerned  in  common  with  the  Court  of  the  Munsif  of  Allahabad,  so  that 
it  is  possible  to  conceive  of  a  relative  grade  existing  between  them,  or 
whether  there  is  any  provision  in  any  statute  grading  them  for  any 
specific  purpose. 

The  jurisdiction  of  the  Court  of  Small  Causes  at  Allahabad  is  laid 
down  in  s.  15  of  Act  No.  IX  of  1887.  It  is  a  Court  which,  within  certain 
limits  defined  by  the  Local-Government,  takes  cognizance  of  all  suits  of  a 
civil  nature  of  which  the  value  does  not  exceed  Es.  500,  save  and  except 
certain  suits  set  out  in  the  second  schedule  attached  to  the  Act  as  suits 
excepted  from  the  cognizance  of  a  Court  of  Small  Causes,  and  save  and 
except  any  suits  which  may  be  specially  exoepted  from  its  jurisdiction  by 
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any  special  or  local  enactment  for  the  time  being  in  force.  But  this  is 
not  all.  Section  16  further  provides  that,  in  the  absence  of  any  express 
provision  in  any  statute  to  the  contrary,  a  suit  cognizable  by  the  Court 
of  Small  Causes  shall  not  be  tried  by  any  other  Court  having  jurisdiction 
within  the  local  limits  of  the  jurisdiction  of  the  Court  of  Small  Causes. 

The  local  limits  of  the  jurisdiction  of  the  Court  are  in  no  way 
dependent  upon  the  local  limits  of  the  jurisdiction  of  any  other  Civil 
Court.  There  is  nothing  whatever  which  directs  a  local  Government  to 
define  those  local  limits  so  that  they  shall  fall  within  the  confines  of  one 
district. 

The  jurisdiction  of  the  Court  of  the  Munsif  at  Allahabad  is  defined 
by  s.  19  of  Act  No.  XII  of  1887.  It  extends  to  all  orginal  suits  cognizable 
by  Civil  Courts  of  which  the  value  does  not  exceed  rupees  one  thousand, 
save  and  except  such  suits  as  are  otherwise  provided  for  by  any  enactment 
for  the  time  being  in  force.  Special  jurisdiction  may  be  given  to  the 
Courts  over  certain  proceedings  set  out  in  s.  23  of  Act  No.  XII  of  1887  and 
over  suits  cognizable  [16]  by  a  Court  of  Small  Causes  under  the  Provincial 
Small  Canse  Court  Act,  1887.  As  a  matter  of  fact,  the  Court  of  the  first 
Munsif  of  Allahabad  has  no  jurisdiction  conferred  upon  it  for  the  trial  of 
suits  cognizable  by  Small  Cause  Courts. 

But  it  is  to  be  noticed  that  even  if  the  Local  Government  wished  to 
confer  such  jurisdiction,  it  could  not  grant  to  the  Munsif  of  Allahabad  or 
any  Munsif  in  these  provinces  jurisdiction  over  any  suit  of  which  the  value 
.exceeded  one  hundred  rupees.  If  the  Local  Government  wished  to  confer 
such  jurisdiction  over  suits  of  a  larger  value  it  could  only  confer 
it  upon  the  Subordinate  Judge  of  Allahabad,  or  a  Subordinate  Judge. 

This  therefore  is  the  state  of  matters  when  jurisdiction  is  contrasted. 
I  will  call  for  the  sake  of  brevity  suits  cognizable  by  the  Court  of  Small 
Causes  at  Allahabad  "  summary  suits,"  those  cognizable  by  the  first 
Munsif  of  Allahabad  "  regular  suits." 

The  jurisdiction  of  the  Small  Cause  Court  at  Allahabad  over  summary 
suits  is  plenary,  over  regular  suits  none.  The  jurisdiction  of  the  Munsif 
of  Allahabad  is  over  summary  suits  none,  over  regular  suits  plenary. 

To  my  mind  it  is  impossible  to  conceive  of  any  grade  as  existing 
between  two  such  Courts.  They  present,  so  far  as  their  judicial  functions 
are  concerned,  no  quality  of  more  or  less  that  can  be  measured  or  assessed 
in  any  way.  There  is  nothing  that  admits  of  being  put  into  one  and  the 
same  series. 

Is  there  any  statutory  provision  which  has  created  an  arbitrary  grade 
between  them '?  In  the  whole  course  of  the  argument  we  were  referred  to 
none,  save  and  except  ss.  13  and  28  of  Act  IX  of  1887.  There,  for  a  certain 
specified  purpose,  in  the  one  case,  the  appointment,  punishment  and 
transfer  of  ministerial  officers,  and,  in  the  second  case,  for  the  purpose'  of 
subordination  to  the  District  Court  and  High  Court  and  for  administrative 
control  generally,  the  relation  of  the  Court  of  Small  Causes  is  declared  to 
be  the  same  as  that  of  a  Civil  Court  of  the  lowest  grade  competent  to  try 
an  original  suit  of  the  value,  of  five  thousand  rupees.  In  the  district  of 
Allahabad  [17]  such  Court  would  ba  the  Court  of  the  Subordinate  Judge. 
Thus  in  the  only  case  in  which  the  Legislature  has  thought  fit  to  create  a 
grade  for  Small  Cause  Courts,  it  has  declared  that  grade  to  be  a  grade 
superior  to  that  of  Munsif.  For  in  these  Provinces  certainly,  in  all 
Provinces  to  which  Act  No.  XII  of  1887  -applies  certainly,  and  in  the 
whole  of  British  India  so  far  as  I  can  ascertain,  no  Munsif,  as  a  Munsif, 
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1893        is  ever  empowered  to  try  an  original  suit  of  the  value  of  five  thousand 
JULY  13,    rupees. 

If  there  be  any  guide   provided  by   statute  to  the  intention  of  the 

FULL      Legislature  as  to  what  should  be  the  relative  grade  of  a  Provincial  Oourt 

BENCH,     of  Small  Causes,  it  would  seem  to  be  that,  where  necessary  to  create  a 

grade,  that  grade  would  ba  the  grade  of  a  Civil  Court  superior  to  that  of 

16  4.  H      Munsif.     In  this  light  the  provisions  of  s.  25  of  Act  No.  XII  of  1887 

(P.B.)=a      become  natural  and  normal.     If  this  were  not  the  intention,  that  section 

J  A.W.N.    wouid  create  an  anomaly.     But  I  admit  that  ss.  13  and  28  of  Act  No.  IX 

^1893)  211.    Of  1887  are  no  safe  guide  to  the  present  matter  before  us.    The  Legislature 

was  there  dealing  with  tha  administrative  functions  of  the  Court  of  Small 

Causes  ;  we  are  dealing  with  the  judicial  functions  of  the  same  Court  and 

those  functions  as  confined  to  the  execution  of  certain  decrees. 

It  is  still  more  significant  to  find  that  when  an  opportunity  did  present 
itself  for  creating  a  grade  the  Legislature  was  at  great  pains  to  avoid  tha 
creation  of  any  semblance  of  a  grade  even.  On  the  occasion  when  Act 
No.  X  of  1877  was  passed,  the  Legislature  had  before  it  the  status  of 
Provincial  Small  Cause  Courts.  Prior  to  the  introduction  of  that  Acts 
they  were  in  no  way  related  to  District  Courts  and  formed  no  part  of  tha 
series  in  which  the  Civil  Courts  of  a  district  stood  in  relation  to  the  High 
Court.  Under  Act  No.  XLII  of  1860  no  Civil  Court,  save  and  except  tha 
Sudder  Court,  could  on  any  pretence  interfere  with  any  act,  judicial 
or  administrative,  of  a  Small  Cause  Court  created  under  that  Act.  16 
was  thought  in  1877  expedient  to  alter  this  status.  It  would  have  been 
easy  to  bring  by  statute  the  Court  of  Small  Causes  into  a  position  relative 
to  the  other  Civil  Courts,  in  fact  to  grade  it,  but  [18]  in  s.  2  of  Act  No.  X 
of  1877  and  in  the  amendments  which  have  followed,  s.  2,  which  pro- 
vided for  the  change,  has  always  run  "every  Court  of  a  grade  inferior 
to  that  of  a  District  Court  and  every  Court  of  a  small  causes  shall,  for 
the  purposes  of  this  Code,  be  deemed  to  be  subordinate  to  the  High 
Court  and  the  District  Court.  In  the  light  of  these  words  I  *ind  it 
impossible  to  hold  that  a  grade  was  created  for  the  Court  of  Small  Causes. 
In  fact  I  understand  from  those  words  that  the  intention  was  not  to 
grade  the  Court  of  Small  Causes,  at  any  rate,  any  further  than  in  a  series 
of  which  the  steps  might  be  : — 1  High  Court,  2  District  Court,  3  Court 
of  Small  Causes. 

This  would  explain  also  the  language  used  in  ss.  32,  39  and  40  of  Act 
No.  XII  of  1887. 

There  remains  s.  285,  a  section  which  undoubtedly  'applies  both  to 
the  Court  of  Small  Causes  at  Allahabad  and  to  the  Court  of  the  Munsif 
at  Allahabad.  But  that  section  contains  no  word  creating  a  grade,  it 
merely  recognises  grades  which  exist  or  have  been  elsewhere  created.  It 
is  a  section  which  applies  to  all  kinds  and  classes  of  Civil  Courts  through- 
out British  India,  it  applies  to  Presidency  Small  Cause  Court?,  to 
Cantonment!  Small  Cause  Courts,  and  to  Kevenue  Courts  in  these 
Provinces.  Am  I,  simply  because  the  section  applies,  to  create  a  grada 
between  the  Court  of  Small  Causes  at  Allahabad  or  the  Court  of  the  first 
Munsif  at  Allahabad  and  the  Courb  of  an  Assistant  Collector  of  the  first 
class  at  Allahabad  ?  No  such  grade  exists,  and,  though  it  may  perhaps 
be,  as  suggested,  that  the  point  was  overlooked  when  s.  285  was  enacted, 
I  can  only  reply  to  the  question  that  no  grade  exists  at  present.  No 
grade  existing,  there  can  be  and  is  no  difference  in  grade,  ani  Questions 
to  be  determined  under  s.  285  must  ba  and  should  be  determined  in  the 
Court  under  whose  decree  the  property  was  first  attached ;  the  rule  in 
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fact    that   prevailed    before    Act  No.  X  of  1877  found  its  place  on  the       1893 

Statute  Book.  JULY  13. 

On    the  case  being    sent   back  to  the  Division  Bench  for  disposal, 
the  following  order  was  passed  in  accordance  with  the  opinion  of  the  Full      FULL 

Bench :  BENCH. 

OKDER  OF  THE  DIVISION  BENCH.  16~A~li 

[19]    KNOX  and  BURKITT,  JJ. — This  Court  having  in  a  Full  Bench     (F.B.).= 
decided  that  the  Court  of  a  Munsif  must  be  regarded  as  a  Court  of  higher    *3  A.W.N.. 
grade  than  a  Court  of  Small  Causes,  the   preliminary  point  upon  which   (1898)  211, 
this  appeal  was  disposed  of  by  the  lower  appellate  Court  is  reversed,   and 
fehe  case  will  go  back  to  that  Court  with  directions  to  readmit  the  appeal 
to   its   original  number  on  the  register  and  to  decide  it  on  the  merits, 
Costs  will  abide  the  event. 

Appeal  decreed. 


16  A.  19  =  13  A.W.N.  f 1893)  189. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


JAGDESH  CHAUDHRI  AND  OTHERS  (Defendants)  v.  TULSHI 
CHAUDHRI  AND  OTHERS  (Plaintiffs)*    [18th  July,  1893.] 

Civil  Procedure  Code,  s.  373—"  Order  "—"  Decree  "—Appeal. 

AD  order  under  s.  373  of  the  Code  of  Civil  Procedure  allowing  a  plaintiff  to 
withdraw  his  suit  with  leave  to  bring  another  suit  on  the  same  cause  of  action  is 
not  appealable,  being  neither  one  of  the  orders  specified  in  s.  588  nor  a  decree 
within  the  meaning  of  s.  2  of  the  said  Code.  Kalian  Singh  v  Lekhraj  Singh  (1) 
and  Jdgcdindro  Nath  v.  Sarul  Sunduri  Deli  (2)  followed.  Oanga  Bam  v  Data 
Bam  (3)  dissented  from. 

£F.,  17  A.  97.] 

THIS  was  a  suit  by  one  body  of  co-sharers  in  a  certain  village  in  the 
Gorakhpur  district  against  another  body  of  co-sharers  in  the  same  village 
to  obtain  exclusive  possession  of  a  certain  area  of  land  in  the  said  village 
of  which  land  they  alleged  the  defendants  to  be  in  possession. 

The  Court  of  first  instance  dismissed  the  plaintiffs'  suit  on  the  ground 
that  they  had  failed  to  prove  the  case  set  up  by  them. 

The  plaintiffs  appealed  and  the  appeal  went  for  disposal  to  the  Additional 
Subordinate  Judge  of  Gorakpur,  but  before  it  came  on  for  hearing  the 
plaintiffs  presented  an  application  asking  to  be  allowed  to  withdraw  their 
suit  with  liberty  to  sue  again.  This  [20]  application  was  granted  by  the 
Additional  Subordinate  Judge  on  the  13th  of  September  1892.  The 
defendants  thereupon  appealed  to  the  High  Court. 

Babu  Piriya  Nath  Chatter ji,  for  the  appellants. 

Pandit  Baideo  Bam  Dave,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J. — In  this  case  the  lower  appellate  Court,  acting  under 
the  provisions  of  s.  373,  of  the  Code  of  Civil  Procedure,  bad  permitted  the 

*  Second  Appeal  No.  1292  of  1892,  from  a  decree  of  Rat  Mohan  Lai,  Additional 
Subordinate  Judge  of  Gorakpur,  dated  the  13th  September  1892,  confirming  a  decree 
of  Bai  Bagesbri  Dayal,  Munsif  of  Gorakhpur,  dated  the  23rd  April,  1892. 

(1)  6  A.  211.  (2)  18  C.  322.  (3)  8  A.  82 
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1893       plaintiffs  to  withdraw  from  the  suit  on  certain  terms  with  liberty  to  bring 
JULY  18,     a  fresh  suit  on   the  same  cause  of  action.     From  that  order  this  appeal 

has  been  instituted  by  the  defendants.     On  behalf  of  the  plaintiifs-respond- 

APPEL-     ents  a  preliminary  objection  has  been  raised  by  Pandit  Baldeo  Ram  to  the 

LATE       effect  that  the    order    in   question    is    not    appealable.     Admittedly    no 

CIVIL,      provision  is  made  in  s.  588  of   the  Code  for  any  appeal   against   an  order 

passed  under  s.  373.     Unless,  therefore  that  order  can  be  considered  to  be 

16  A.  19=     a  decree  within  the  meaning  of  s.  2  of  the  Code,  it  is  not  open  to  appeal. 

13  A.W.N.    Two   reported  cases  of   this    Court   and    one   from   Calcutta    have  been 

(1898)  189.    cited  in  the  argument.     The  first  case  is  that  of   Kalian  Singh  v.  Lekhraj 

Singh  (1).     In  that  case  Oldfield  and  Brodhurst,  JJM  were  of  opinion  that 

an  order  passed  under  s.  363  was  not  a  decree,  and  that  therefore  no  appeal 

lay  from  it.  To  the  same  effect  is  the  ruling  of  Trevelyan  and  Banerji,  JJ., 

in  the  case  of   Jogodindro  Nath  v.  Sarut  Sunduri  Debi  (2).     In  that  case 

the  learned  Judges,  approving  the  case  of  Kalain  Singh,  said  as  follows : — 

"We  do  not  think  that  this  order  is  in  any  sense  a  decree.  The  setting  aside 

or  annulling  of  a  decree  by  the  appellate  Court,  as  has   been  done  in  this 

case,  does  not  set  aside  the  decree,  as  that  term  is  used   in  its  ordinary 

sense.     It  does  not  substitute  anything  for  the  decree  set  aside,  but  simply 

wipes  it  out  and  leaves   the  parties  to  the  determination  of  their  rights  in 

a  subsequent  suit  the  order  does  not  express  any  adjudication  on 

the  thing  claimed,  and  the  setting  aside  of  the  first  Court's  decree  or 
annulling,  it  whatever  theterm  used  may  be,  is  also  no  adjudication  upon  any 
right  claimed."  The  third  case  cited  is  that  of  Oanga  Ram  v.  Data  Ram  (3). 
In  [21]  that  case  Mr.  Justice  Straight  held  that  the  order  passed  by 
the  appellate  Court  under  s.  373  was  a  decree  and  therefore  appealable  as 
such.  The  reasons  given  by  the  learned  Judge  were  as  follows:— "It 
seems  to  me  that  the  order  with  which  the  Judge  closes  his  judgment 
must  be  treated  and  regarded  as  one  disposing  of  the  suit  and  the  appeal 
before  him.  It  must,  I  think,  be  held  to  have  put  an  end  to  the  decree 
which  had  been  passed  in  the  defendant's  favour  by  the  Munsif,  and  it 
was  therefore  such  an  adjudication  as  must  be  regarded  in  the  light  of  a 
decree."  Mr.  Justice  Tyrrell  expressed  no  opinion  on  the  point,  and  for 
other  reasons  concurred  in  the  order  proposed  by  Mr.  Justice  Straight. 
The  result  of  the  authorities  is  that  four  learned  Judges  out  of  five  con- 
curred in  holding  that  no  appeal  lies  against  an  order  passed  by  an  appel- 
late Court  under  s.  373.  After  careful  perusal  of  these  authorities  I  must 
say  for  myself  that  the  rule  laid  down  in  I.L.E.,  6  All.,  211  and  I.L.B., 
18  Cal,,  322  and  the  reasoning  on  which  it  proceeds  commend  them- 
selves to  my  judgment.  In  my  opinion  an  order  passed  under  a.  373 
cannot  be  considered  to  be  a  decree,  if  for  no  other  reason  than  because 
it  does  not  adjudicate  on  any  right  claimed,  or  an  any  defence  set  up.  It 
leaves  all  issues  in  the  suit  undetermined  and  relegates  the  parties  to  the 
position  they  occupied  before  the  suit  was  filed.  This  is  the  reasoning  on 
which  the  judgment  of  the  Calcutta  Court  is  founded.  I  fully  concur 
in  it,  and  acting  on  it  I  hold  that  no  appeal  lies  in  this  case.  The 
appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


(1)  6  A.  911. 


(2)  18  G,  322. 
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16  A.  21  =  13  A. W.N.  (1893)  191,  4393 

APPELLATE  CIVIL.  JUL*  27. 

Before  Mr.  Justice  Tyrrell.  APPEL- 


LATE 

SHITAB  DEI  (Applicant)  v.  DEBI  PRASAD  (Objector)*  [27th  July,  1893.]      CIVIL. 

Act  VII of  1889,  s.  7,  cl.  (^—Certificate  for  collection  of  debts— Grant'of  certificate  not         

to  be  partial.  18  A.  21  = 

A  District  Court  acting  under  s.  7  of  Act  No.  VII  of  1889  must,   if  there  are    18  I.W.N. 
several  applicants,  elect  to  which,  if  any,  a  certificate  should  be  granted.  It  is  not    (1893)  191. 
competent   to   such  Court  to  grant  separate  certificates  to  different   persons  for 
partial  collection  of  the  debts  in  respect  of  which  a  certificate  is  sought. 

[R.,    33   A.    327  (332)  =  8  A.L.J.  79  (85)=9Ind.  Cas.  127  (129)  ;  19  M.   497;   70   P.R. 
1904  ;  U.B.R.  (1897—1901)  563.] 

[22]  THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Tyrrell,  J. 

Babu  Ratan  Chand,  for  the'  appellant. 
Mr.  J.  N.  Pogose,  for  the  respondent. 

JUDGMENT. 

TYRRELL,  J. — Musammat  Shitab  Dei,  mother  and  guardian  of  the 
person  and  property  of  a  minor,  Bam  Chand,  alleged  to  have  been  adopted 
by  one  Kundan  Lai,  deceased,  on  the  29fch  of  September  1891,  made  an 
application  under  Act  VII  of  1889,  for  a  certificate  for  the  collection  of 
debts  due  to  the  estate  of  Kundan  Lai.  The  additional  Judge  atMorada- 
bad  gave  her  a  certificate  for  the  collection  of  part  of  the  debts  of  the  estate, 
which  he  found  to  have  been  specially  devised  by  Kundan  Lai  to  his  adopt- 
ed son  Earn  Chand.  Debi  Prasad,  brother's  son  of  the  same  Kundan  Lai, 
on  the  3rd  of  December,  1891,  preferred  an  objection  to  the  grant  of  the 
certificate  to  Musammat  Shitab  Dei,  and  the  Judge  gave  him  a  certificate 
for  the  collection  of  other  debts  due  to  the  estate.  Musammat  Shitab  Dei 
appeals.  It  is  objected  by  Mr.  Pogose  on  behalf  of  Dabi  Prasad,  the  res- 
pondent, that  there  is  no  appeal,  but  it  seems  to  me  perfectly  plain  from 
s.  19  of  the  Act  that  an  appeal  lies  from  an  order  of  the  District  Court 
which  has  granted  a  certificate,  as  the  Court  granted  a  certificate  here 
to  Debi  Prasad,  and  that  an  appeal  will  not  the  less  lie  because  the  Judge 
gave  a  partial  certificate  to  the  appellant  also.  The  order  of  the  Judge,  it 
is  contended  for  the  respondent,  is  justified  upon  the  provisions  of  cl.  (4) 
of  s.  7  of  the  Act,  which  provides  that  "  when  there  are  more  applicants 
than  one  for  a  certificate,  and  it  appears  to  the  Court  that  more  than  one 
of  such  applicants  are  interested  in  the  estate  of  the  deceased,  the  Court 
may,  in  deciding  to  whom  the  certificate  is  to  be  granted,  have  regard  to 
the  extent  of  interest  and  fitness  in  other  respects  of  the  applicants." 
There  can  be  no  doubt  as  to  the  meaning  of  this  cluase,  which  justifies  a 
Judge  in  selecting  one  out  of  many  applicants  for  a  certificate  on  considera- 
tion, amongst  others,  of  the  extent  of  their  interest  in  the  estate.  But 
this  does  not  imply  that  the  Judge  is  competent  to  give  a  certificate 
for  collection  of  debts  to  each  of  them.  Such  a  procedure  would  [23] 
hardly  tend  to  the  accomplishment  of  the  purposes  of  the  Act,  which 
was  passed  for  the  facilitation  of  the  collection  of  debts  on  succession  and 
to  afford  protection  to  persons  paying  debts  to  representative  of  deceased 

*  First  Appeal  No.   52  of  1893,  from  an  order  of  H.F.D.  Pennington,  Esq.,  Add!' 
tional  District  Judge  of  Moradabad,  dated  the  14th  Deoembei  1892. 
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1893       persons.     It  was  the  duty  of  the  Judge  to  have  made  up  his  mind  whether 
JULY;27.     he  would  give  a  certificate  to  the  person  with  the  best  prima  facie  case 

i.e.,  the  son,  if  he  is  proved  to  be  the  son,  or  the  nephew  of  Kundan  Lai, 

APPEL-  in  the  event  of  the  Judge  thinking  that  his  was  the  best  claim.  It  is  not 
LATE  alleged  in  the  judgment  below  that  the  Court  could  not  decide  the  right 
ClVlL  '°  kne  certificate  without  determining  questions  of  law  or  fact  of  too 

intricate  and  difficult  a  character  for  determination  in  this  proceeding  ;. 

16  A.  21=    but,  even  if  the  case  was  such,  it  was  the  duty   of  the  Judge  to  determine 

18  A.W.N,  which  of  the  several  applicants  appeared  to  him  to  be  the  person  having 

(1893)  191.   prima  facie  the  best  title.     The  order  of  the  Court  below  is  set  aside,  and 

in  lieu  thereof  it  is  ordered  that  a  certificate  as   prayed  for  be  given  to  the 

guardian  of  the  minor,  the  so-called   adopted  son  of  Kundan  Lai.     The 

costs  will  be  met  from  the  estate. 

Appeal  decreed. 


16  A.  23  =  13  A.W.N.  (1893),  198. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


EANBIB  SINGH  (Decree- holder)  v.  DRIGPAL  AND  OTHERS 
(Judgment-debtors)*     [28th  July,  1893.] 

Act  IV  of  1682,  s.  89— Act  XV  cf  1877,  ach.  ii,  art.  178— Limitation— Application  /or 
an  order  absolute  for  sale  of  mortgagtd  property. 

Article  178  of  sob.  ii.  of  the  Indian  Limitation  Act,  1877,  does  not  apply  to  an 
application  for  an  order  absolute  for  the  ea'e  of  mortgaged  property  under  s ,  89  of 
the  Transfer  of  Property  Act,  1882.  Bai  ManeJtbai  v.  ManeJcji  Kavasji  (1) 
approved. 

[Dies,,  20  A.  302  ;  Not  F.,  24  A.  542  ;  F.,  25  C.  133  ;  Appr.,  22  0.  924  I  R.,  27  A, 
501  =  A.W.N.  (1905)  70  =  2  A.L  J.  180  ;  23  B.  644  (6oO)  ;  25  M.  244  (295)  (F.B.); 
6  Bom.  L.R.  1043  ;  11  C.P.L.E.  141  ;  12  C.P.L.R.  82  (85)  ;  6  O.C.  114.] 

THE  facts  of    this   case  sufficiently  appear  from   the   judgment  of 
Burkitt,  J. 
Munshi  Gobind  Prasad,  for  the  appellant. 

The  respondent  was  not  represented. 

JUDGMENT. 

[24]  BURKITT,  J. — In  this  case  it  appears  that  the  decree-holder, 
appellant,  obtained  a  decree  in  the  Court  of  final  appeal  in  February  1887. 
That  decree  directed  the  sale  of  property  in  default  of  paymanb  of  cer- 
tain money  due  on  a  hypothecation-bond.  One  or  more  attempts  were 
made  by  the  appellant  to  execute  the  decree  before  he  made  the  present 
application  for  an  order  absolute  for  sale  under  s.  89  of  the  Transfer  of 
Property  Act.  The  Court  of  first  instance  give  him  the  order  absolute  he 
asked  for.  On  appeal,  however,  the  learned  Subordinate  Judge,  reversing 
the  order  of  the  Court  balow,  rejected  the  application.  He  held  that  an 
application  under  s.  89  is  one  to  which  the  provisions  cf  art.  178  of  sch.  ii 
of  the  Limitation  Act  apply,  and  that  the  application  must  be  made  within 

*  Second  Appeal  No.  143  of  1893,  from  an  order  of  Kunwar  Mohan  Lai,  Additional 
Subordinate  Judge  of  Gorakhpur,  dated  the  12th  November  1392,  reversing  an  order  of 
Haulvi  Abdur  Rahman,  Munsif  of  Bansgaon,  dated  the  25th  July  1891, 

(1)  7  B.  213. 
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three  years  from  the  date  when  the  right  to  apply  accrued.  The  Court 
then  proceeded  to  hold  that  the  decree-holder's  right  to  apply  for  an  order 
under  s.  89  of  the  Transfer  of  Property  Act  accrued  within  three  years 
from  the  expiry  of  the  six  months'  grace  granted  under  s.  38  of  that  Act, 
Consequently,  as  this  application  for  such  an  order  was  not  made  till 
December,  1890,  and  as  the  six  months  '  grace  expired  some  time  in 
August,  1887,  the  Subordinate  Judge  held  that  the  application  was  time- 
barred.  The  decree-holder  appeals. 

In  my  opinion  this  view  of  the  law  of  limitation  which  the  Subordi- 
nate Judge  has  adopted  is  incorrect.  The  Subordinate  Judge,  referricg 
to  a  former  application  for  execution  made  by  the  decree-holder,  quite 
correctly  held  that  it  was  an  application  such  as  is  contemplated  by  s.  235 
of  the  Code  of  Civil  Procedure  and  within  the  purview  of  art.  179  of 
sch.  ii,  of  the  Limitation  Act.  He  then  went  on  to  say  that  the  present 
application,  i.  e.,  the  application  for  an  order  under  s.  89  of  the  Transfer  of 
Property  Acb  was  not  an  application  like  the  preceding  one.  and  was 
therefore  unquestionably  governed  by  art.  178  of  sch.  ii  of  the  Limitation 
Act.  In  this  matter  the  Subordinate  Judge  is  mistaken.  The  Limitation 
Act  undoubtedly  makes  provision  as  to  the  limitation  applicable  to  all 
suits  and  appeals.  As  to  applications,  however,  the  purview  of  the  Act 
is  by  the  preamble  restricted  to  "  certain  applications,"  and  therefore  it 
evidently  does  nob  apply  to  all  applications  of  all  [25]  kinds. 
It  has  been  held  in  several  cases,  and  the  rule  is  now  generally  accepted 
that  art.  178  applies  only  to  applications  "  ejusdem  generis"  with  the 
other  applications  mentioned  in  sch.  ii,  that  is  to  say,  to  applications 
such  as  can  be  made  under  the  Code  of  Civil  Procedure.  It  was  so  held 
by  the  Chief  Justice  of  Bombay  and  Mr.  Justice  Melvil  in  the  case  of 
Bai  Manekbai,  wife  of  Rastamji  Beramji  v.  Manekji  Kavasji  (1).  That 
case  has  been  frequently  followed  in  other  High  Courts.  Applying,  then, 
the  rule  laid  down  in  that  case  to  the  present  appeal,  it  is  clear  that  the 
order  of  the  Subordinate  Judge  is  wrong,  for  the  application  made  to  the 
Munsif  was  not  one  which  under  any  circumstances  could  be  presented 
under  the  Code  of  Civil  Procedure.  It  is  an  application  which  could  be 
made  and  granted  only  by  virtue  of  the  provisions  of  s.  89  of  the  Transfer 
of  Property  Act. 

Therefore,  as  this  application  is  not  one  which  could  be  made  under 
the  Code  of  Civil  Procedure,  I  hold  that  art.  178,  sch.  ii  of  the  Limita- 
tion Act,  does  not  apply  to  it.  The  Limitation  Act  was  enacted  some 
years  before  the  passing  of  the  Transfer  of  Property  Act,  and  I  cannot  find, 
nor  has  my  attention  been  called  to,  any  rule  of  limitation  aliunde  which 
could  be  applied  to  an  application  under  s.  89  of  the  latter  Act.  I  am 
accordingly  obliged  to  hold  that  there  is  no  limitation  rule  under  which  the 
application  made  by  the  appellant  in  March,  1890,  can  be  considered  to  fall 
and  that  it  was  not  time-barred  when  made. 

I  must  therefore  set  aside  the  order  of  the  Subordinate  Judge  reject- 
ing the  application  as  barred  by  art.  178,  and,  allowing  this  appeal,  I  dismiss 
the  respondent's  appeal  to  the  lower  appellate  Court  and  I  restore  the 
order  of  the  Court  of  first  instance  with  costs  against  the  judgment-debtor, 
respondent,  in  all  the  three  Courts.  I  remand  the  record  for  the  purpose 
of  further  execution. 

Appeal  decreed. 


1893 

JULY  28. 

APPEL- 
LATE 
CIVIL. 
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13A.WN 
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1893  16  A.;26  =  13  A.W  N.   (1893)  197. 

AUG._I.  [26]   APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Aikman. 


LATE 


CIVIL.  MANGAL  KHAN'AND  OTHERS  (Decree-Holders)  v.  SAI.IM-DLLAH 

16  A.  26=          KHAN'AND  OTHERS  (  Judgment-  Debtors)  .*         [1st  August,  1893.  j 

13  A.W.N.    fat  yii  (f  i8r-9,  s.  4,  sud-s.  (1),  cl.  (6)  —  Execution  of  decree—  Application  for  execution 
(1893)  197,          unaccompanied  by  cetificaie, 

Though  under  certain  circumstances  a  Court  may  be  prohibited  by  Act  No. 
VII  of  1889  ircm  granting  execution  of  a  decree  unless  a  certificate  of  succession  as 
provided  by  the  AOK  is  produced  before  it,  it  does  not  therefore  follow  that  under 
such  circumstances  an  application  for  execution  is  a  bad  application  because  it  is 
unaccompanied  by  a  certificate.  Brojo  Nath  Surma  v.  Isswar  Chundra  Dutt 
(1),  followed. 

[F.,  18  A.  84  ;  20  B.  76;  9  C  L.J.  443  (449)  =  13  C.W.N  533  (538)  ;  Appl.,  1  Inri.  Cas. 
57  (60)  ;  R.,  31  M.  77  =  17  M.L.J.  566  ;  9  Ind.  C«s.  600  ;  13  Ind.  Cas.  78  (79)  =  10 
M.L.T.  532  (£33)  =  (1911)  2  M.W.N.  559  (560,,] 

THE  facts  of  this  case  were  as  follows  :  —  • 

One  Muhammad  Ahsan  Khan  held  a  decree,  dated  the  24th  of  July, 
1882  against.  Karim-ullah  Khan.  Several  applications  were  made  by 
the  decree-holder  for  execution,  but  were  struck  off  owing  usually  to  non- 
payment of  process  ff-'es.  On  the  3rd  of  February,  1888,  application  was 
.  made  by  one  Mangal  Khan  as  heir  to  the  decree-holder  for  execution  by 
sale  of  the  property  affected  by  the  decree.  That  property  being  ancestral, 
the  case  was  transferred  to  the  Revenue  Department,  but  on  the  6th  of 
September  1888  the  application  was  rejected  by  reason  of  the  absence  of 
Mangal  Khan.  Subsequently,  an  application  for  sale  of  the  property  was 
made  on  the  29th  of  September.  1888,  by  Mangal  Khan  and  Nawab 
Begam,  as  heirs  of  the  original  decree-holder,  but  that  application  was 
struck  off  on  the  ground  that  they  had  not  obtained  a  certificate  for  the 
collection  of  the  said  decree-holder's  debts.  The  eighth  application  for 
execution  was  made  on  the  29th  of  April,  1891,  by  Nawab  Begam, 
Ghulam  Nabi  Khan,  and  Hussain  Ali  Khan.  Tnat  application  was  also 
rejected  on  the  4r,h  of  July,  1891,  on  the  ground  that  the  applicants  were 
not  furnished  with  tho  necessary  certificate  for  collection  of  debts  On 
the  2nd  of  October,  1890,  Mangal  Khan,  Nawab  Begam,  Hussain  Ali  Kban, 
and  Ghulam  N-ibi  Khan  [i.e.,  all  the  present  appellants)  applied  for  an 
order  for  sale  under  s.  89  of  the  Transfer  of  Property  Act,  1882,  but  that 
application  too  [27]  was  rejected,  on  tho  13th  March,  1891,  on  the 
ground  of  non  -production  of  a  certificate  for  collection  of  debts.  The 
application  which  is  the  subject  of  the  present  appeal  was  an  application 
for  sale  of  the  property  made  by  all  the  present  appellants  on  the  20th 
of  July,  1892.  To  that  application  the  heirs  of  the  judgment-debtor  tiled 
objections  Tho  Subordinate  Judge  of  Sbabjahanpur  rejected  the  application, 
applying  the  ruling  of  the  High  Court  in  the  case  of  Pheku  v.  Prithi  Pal 
Singh  (2).  The  applicants  then  appealed  to  the  High  Court. 

Mr.  Eoshan  Lai,  for  the  appellants. 

Mr.  Armr-ud-din  and  Munsif  Gobind  Prasad,  for  the  respondents. 

*  First  Appeal  No.  37  of  1893  from  an  order  of  Rai  Banwari  Lai,  Subordinate 
Judge  of  Shahjabunpur,  dated  the  '21st  January,  1893. 

(1)  19  C.  482.  (S)   15  A.  49. 
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JUDGMENT. 

AiKMAN,  J. — This  is   an   appeal   from  an  order  of  the  Subordinate  A^G  1. 
Judge  of  Sbahjabanpur  in  tbe  execution  department.     The  decree-bolders 

are  tha  appellants.     Tbe  learned  Subordinate  Judge  dismissed  tbeir  appli-  APPEL- 

cation  for  execution,  relying  upon  the  decision  of  this  Court  in  the  case  of  LATE 

Phekn  v.  Prithi  Pal  Singh  (1).     That  decision   his  since   been  overruled  CIVIL. 

by  a  Fall  Ranch  in  the  case  of  Dhonkal  v.  Pkakkar  Singh  (2).     Tbe  order 

of  the  lower  Court,  which  is  based  solely  on  s.  158  of    the  Code  of  Civil  •  26  = 

4 «    »    nr    M 

Procedure,  cannot,  consequently,  be  subsfcained.  On  the  part  of  tbe  judg- 
ment-debtors a  petition  of  objection  was  filed  under  s,  561  of  the  Code,  in  v*893)  197, 
which  it  is  pleaded  that  the  application  for  execution  is  time-barred.  The 
application  now  before  the  Court  was  presented  on  the  20th  of  July  1892. 
The  last  preceding  application  was  presented  on  the  29th  of  April  1891.  If 
that  was  a  good  application  it  is  clear  that  the  present  application  was 
within  time.  The  application  of  the  29fch  April  of  1891,  was,  on  the 
4th  of  July  1891,  struck  off  owing  to  the  failure  of  the  applicant  to 
produce  a  certificate  under  the  Succession  Certificate  Act,  No.  VII 
of  1889.  It  is  contended  by  the  loaraei  Counsel  for  the  respondents 
that  the  failure  of  the  applicants  to  furnish  the  required  certificate 
invalidates  the  previous  application.  1  am  not  prepared  to  accede 
to  that  contention.  The  provisions  of  s.  4,  sub-s.  1  cl.  (b)  of  Act 
[28]  No.  VII  of  1839,  preclude  a  Court  from  proceeding,  upon  the  appli- 
cation of  a  person  claiming  to  be  entitled  to  the  effects  of  a  deceased 
person,  to  execute  against  a  judment-debtor  of  the  deceased  a  decree  of 
the  payment  of  the  debt,  except  uoon  the  production  of  one  or  other  of  the 
certificates  set  forth  in  that  section  ;  but  it  is  nowhere  laid  down  that  the 
application  for  execution  must  be  accompanied  by  a  certificate  ;  it  only 
provides  that  the  Court  shall  not  proceed  to  execution  until  a  certificate 
has  been  produced.  In  like  manner  in  the  case  of  a  suit  the  section  prohi- 
bits a  Court  from  passing  a  decree  againsc  the  debtor  of  a  deceased  person 
on  a  suih  filed  by  a  person  claiming  to  be  the  heir  of  the  deceased  without 
the  production  of  a  certificate,  but  it  does  not  prohibit  the  institution  of 
the  suit.  In  the  case  of  Brojo  Nath  Surma  v.  Issivar  Chandra  Dutt  (3), 
it  was  heLl  that  an  apulioation  to  execute,  although  unaccompanied  by  a 
certificate  was  a  good  application  in  law.  I  entirely  concur  in  this  view. 
The  application  of  the  29bh  of  April  1891,  was  an  application  within  the 
meaning  of  cl.  (4),  art.  179  of  sch.  ii  of  the  Indian  Limitation  Act,  1877, 
and  therefore  the  present  application  was  within  time.  For  the  above 
reasons  I  allow  the  appeal  with  costs,  and,  setting  aside  the  order  of  the 
lower  Court,  direct  that  Court,  to  restore  the  aoplication  to  its  file  and 
proceed  with  the  execution  according  to  law.  The  objection  filed  by  the 
respondents  is  dismissed  with  costs. 

Appeal  decreed. 


(1)  15  A.  49,  (2)  15  A.  81.  (3)  19  G.  482. 
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16  A.  28  (F.B.)  =  13  A.W.N.  (1893)  21i. 
AUG.  3.  FULL  BENCH. 

FULL          Bel  ore  Mr.  Justice  Tyrrell,  Mr.  Justice  Knox  and  Mr.  Justice  Burkitt. 
BENCH. 


ie~&~28  INDO  (Pontiff)  v-  INDO  AND  ANOTHER  (Defendants)* 

'J.BJ.l  f3rd  August,  1893.] 

13  A  W.N.    Act  XII  of  1881,  ss.  93  (h),  94.  —  Suit  by  a  recorded  co-sharer  lor  recorded  share  of  profits 
(1893)  214,    —  Suit  (or  a  settlement  of  accounts—  Limitation. 

Where  one  collecting  co-sharer  in  a  malial  sued  other  collecting  co-sharers, 
not  being  lambardars  of  the  malial,  for  a  refund  of  profits  which  the  plaintiff 
alleged  the  [29]  defendants  to  have  collected  over  and  above  the  shares  which  they 
were  entitled  to  collect.  Held  by  TYRRELL  and  KNOX,  J-7.,  that  this  was  not  a  suit 
by  a  recorded  co-sharer  for  a  recorded  share  of  the  profits  of  a  malial  within  the 
meaning  of  the  former  portion  of  s,  93,  ol  (h)  of  Act  No.  XII  of  1881,  but  was  a 
suit  for  a  settlement  of  accounts  within  the  meaning  of  the  latter  portion  of  the  eame 
clause  ;  and,  that,  such  being  the  case,  the  period  of  limitation  applicable  was 
that  prescribed  by  the  third  paragraph  of  s.  94  of  the  above-mentioned  Act. 
Dabee  Deenv.  Docrga  Pershad  (1)  referred  to  by  TYRRELL,  J. 

Per  BURKITT,  J.,  contra.  "  The  suit"  *  *  "may  be  considered  to  be  a  suit  for 
profits  within  the  meaning  of  the  opening  wordp  of  s.  93  (h)  of  the  Bent  Act,  and 
cannot  be  considered  to  be  a  suit  for  'a  settlement  of  accounts'  within  the  mean- 
ing  of  the  concluding  words  of  that  clause."  Durga  Prasad  v.  Dip^Chand  (2), 
Kushalo  v.  Bam  Das  (3),  Dabee  Deen  v.  Dcorga  Pershad  (1)  referred  to. 

[D.,  22  A.  334.] 

THIS  was  a  reference  to  a  Bench  of  three  Judges  made  at  the  instance 
of  KNOX  and  BURKITT,  ~JJ.  The  poinb  referred  for  determination  will 
be  found  stated  in  the  judgment  of  BURKITT,  J.,  where  the  order  of  reference 
is  quoted. 

The  facts  of  the  case  were  as  follows  :  — 

The  plaintiff,  being  a  collecting  co-sharer  in  a  certain  village,  sued 
the  defendants,  who  were  also  collecting  co-sharers  in  the  same  village  to 
recover  a  sum  of  Bs.  177  principal  and  interest  as  balance  of  profits  of 
the  years  ending  1294  and  1295  F.,  on  the  ground  that  the  defendants 
had  collected  during  those  years  more  than  their  legitimate  share  of  the 
profits  of  the  village.  The  plaintiff  alleged  that  her  cause  of  action  arose 
on  the  1st  of  July  1887,  and  the  1st  of  July  1888,  and  she  brought  her 
suit  in  December  1889. 

The  defendants  pleaded  (1)  that  the  plaintiff  had  already  sued  for 
the  profits  for  1293  F.,  in  the  Munsif's  Court,  omitting  to  claim  for  the 
profits  for  1294  and  1295  F.,  and  therefore  the  present  suit  was  barred, 
(2)  that  the  Revenue  Court  had  no  jurisdiction  to  entertain  the  present 
suit,  and  (3)  that  the  plaintiff's  account  was  incorrect. 

The  Court  of  first  instance  (Assistant  Collector)  dismissed  the  suit 
on  the  short  ground  that,  the  defendants  not  being  lambardars  [30]  or  in 
exclusive  collecting  possession,  the  suit  for  profits  did  not  lie  and  that  as 
a  suit  for  adjustment  of  accounts  it  was  time-barred. 

On  appeal  by  the  plaintiff,  the  District  Judge  confirmed  the  Assistant 
Collector's  decree,  holding  that  the  suit  was  one  for  a  settlement  of 
accounts. 

*  Second  Appeal  No.  805  of  1890  from  a  decree  of  C.D.  Steel,  Esq.,  Officiating 
District  Judge  of  Aligarh,  dated  the  29th  April  1890,  confirming  a  decree  of  Pandit 
Kamta  Prasad,  Assistant  Collector  of  Aligarh,  [dated  the  24tb  January  1890. 

(1;  3  N.W.P.H.C.R.  49.         (2)  1  A.W.N.  {1881)  27,  (3)  9  A.W.N.  (1889)  171. 
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The  plaintiff  then  appealed  to  the  High  Court  and  the  appeal  coming  1893 

before  KNOX  and  BURKITT,  JJ,  the  quesbiou  of  the  nature  of  the  suit  was  AUG.  3. 
as  has  been  stated,  referred  to  a  Bench  of  three  Judges. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellant.  FULL 

Pandit  Sundar  Lai,  for  the  respondents.  BENCH. 

JUDGMENT.  16 1728 

TYRRELL,   J. — I   wish   to  promise  the  observation   that    we    have 
nothing  to  do  now  with  the  question  whether  this  suit  was  rightly  brought   *8  A.W.N. 
in  a  Revenue  Court.     We  are  asked  to  say  what  limitation  applies  to  it  (1893)214. 
on  the  assumption  that  it  was  rightly  instituted  in  a  Eevenue  Court  and 
is  one  of  the  two  suits  of  s.  93  (h)  of  the  N.  W.  P.  Rent  Act,  1881. 

The  answer  to  this  question  depends  on  the  interpretation  to  be 
placed  on  the  terms  of  s.  93  (h)  of  that  Act.  It  runs  as  follows : — 
"  Suits  by  recorded  co-sharers  for  their  recorded  share  of  the  profits  of  a 
mahal,  or  any  part  thereof,  after  payment  of  the  Govern ment  revenue 
and  village  expenses,  or  for  a  settlement  of  accounts."  Ic  is  plain  that 
the  word  '"or"  proceeding  "for  a  settlement"  is  disjunctive,  The  ques- 
tion is  whether  the  suits  by  recorded  co-sharers  for  their  recorded  share 
of  the  profits  of  a  mahal  are  to  be  deemed  to  fall  within  the  same  category 
as,  or  to  be  ejusdem  generis  with,  suits  for  a  settlement  of  accounts  or  not. 
If  the  answer  is  in  the  affirmative,  then  the  limitation  for  both  the  suits 
covered  by  s.  93  (h)  alike  will  be  "  three  years  from  the  day  on  which  the 
share  became  due," — paragraph  1  of  s.  94.  But  if  the  answer  be  in  the 
negative,  the  limitation  for  a  suit  for  a  settlement  of  accounts  will  be 
found  in  the  third  paragraph  of  s.  94,  i.e.,  "  all  other  suits  must  be 
brought  within  one  year  from  the  day  [31]  on  which  the  right  to  sue 
accrues,  unless  otherwise  specially  provided  for  in  this  Act."  The  Act 
contains  no  special  provision  for  limitation  applicable  to  a  co-sbarer's  suit 
against  another  co-sharer  or  co-sharers  for  a  settlement  of  accounts. 

A  suit  by  a  co-sharer  against  a  lambardar  for  a  share  of  the  profits 
of  their  mahal  partakes  of  the  nature  of  a  suit  against  an  agent  or 
managing  proprietor.  A  suit  by  a  co-sharer,  with  a  defined  and  limited 
right  to  collect  specified  rents  from  specified  members  of  the  common 
tenantry  of  himself  and  the  defendant  in  the  suit,  to  recover  rents 
wrongfully  collected  and  appropriated  by  bis  co-sharer,  is  not  a  suit 
against  an  agent  or  manager,  but  a  suit  of  a  different  character  with  quite 
other  rights  and  causes  of  action.  Such  a  suit  as  the  latiter  would  hardly 
arise  in  a  mahal,  the  collections  of  which  are  made  and  the  profits 
ascertained  by  a  lambardar  or  lambardars  lawfully  charged  with  the 
exclusive  functions  of  collecting  the  rents  and  accounting  for  the 
profits  to  the  other  co-sharers.  The  suits  under  such  village  conditions 
would  ordinarily  be  for  "a  share  of  the  profits0  of  the  mahal.  But 
there  are  mahals  without  any  lambardar  ;  and  there  are  some,  though 
I  believe  few,  mahals  with  a  lambardar  who  has  not  the  exclusive 
right  and  duty  of  collecting  all  the  village  income  and  distributing  all 
the  nett  profits.  The  mahal  of  the  case  out  of  which  this  reference 
has  proceeded,  seems  to  be  a  mahal  in  which  the  parties  to  the  suit  have 
the  right  to  collect  the  rents  (a)  from  certain  batches  of  tenants  res- 
pectively, (b)  from  certain  individual  tenants  exclusively,  and  (c)  evea 
from  the  same  tenants,  taking,  each  for  himself,  a  definite  share  of  the 
entire  rent  payable  by  such  tenant.  Conditions  like  these  would  probably 
give  occasicn  for  frequent  suits  among  these  rent-collectors  and  profit- 
distributors  on  allegations  that  encroachments  had  been  made  by  one 
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sharer  on  the  rents  of  tenants  bound  to  pay  their  rents  in  whole  or  in  part 
to  a  different  sharer,  with  the  resuit,  as  in  the  case  before  us,  that  a 
collecting  co-sharer  has  to  sue  another  similarly  collecting  co-sharer 
to  recover  excess  collections,  implying  excess  appropriation  of  profits 
in  the  mahal.  Such  a  suit  would  almost  necessarily  involve  [32]  ques- 
tions arising  out  of  obscure  accounts,  of  collections  of  receipts,  of 
expenditure,  of  collection  charges,  and  the  like,  and  the  decision 
on  such  issues  would  be  a  "  settlement  of  accounts "  between  the 
parties.  It  would  be  a  misnomar,  in  my  opinion,  to  call  such  a  suit 
"  a  suit  for  a  share  of  the  profits,  "  or  its  result  a  decree  for  such  share. 
But  it  is  the  "day  on  which  the  share  became  due  "  that  is  the  terminus 
a  quo  for  this  latter  suit.  On  the  other  hand,  not  only  is  the  suit  "  for 
a  settlement  of  accounts  "  different  in  respect  of  the  legal  character  of 
the  parties  to  some  extent,  and  of  the  rights  and  causes  of  action,  from 
an  ordinary  co-sharer's  suit  for  a  share  of  the  profits,  bub  while  the  ter- 
minus a  quo  of  the  latter  is  appropriately  fixed  by  the  time  when  the  share 
became  due,  this  would  not  be  at  apporpriate  starting  point;  for  a  suit  for  a 
settlement  of  accounts  in  which  no  "  share  of  profits  "  is  alleged  to  be  due 
and  payable  by  the  defendant,  but  a  settlement  is  claimed  on  the  basis 
of  improper  collection  and  appropriation  of  the  plaintiff's  moneys  by 
the  defendant.  The  more  fitting  limitation  for  the  suit  for  a  settlement 
of  accounts  would  be  a  period  calculated  from  the  day  on  which  the 
right  to  sue  accrues,  that  is  to  say,  the  limitation  of  the  third  paragraph 
of  s.  94.  It  would  be  easy  to  assign  reasons  why  the  shorter  time  of  one 
year  from  such  a  day  should  be  fixed  for  the  suit  for  a  settlement  raising 
several,  and  perhaps  complicated,  questions,  for  which  fresh  and  accurate 
contemporary  evidence  would  be  needed,  while  three  years  may  safely  be 
allowed  for  the  determination  of  the  simpler  issues  raised  in  a  suit  for  a 
share.  Moreover,  the  three  years'  limitation  of  the  first  paragraph  of 
8.  94  is  in  harmony  with  the  limitation  of  the  general  statute  for  civil 
suits  of  a  similar  character,  while  the  suits  of  Part  IV  of  Schedule  II  of 
Act  No.  XV  of  1877,  which  are  in  some  respects  more  analogous  to  the 
suit  before  us  than  is  the  suit  for  a  share  of  profits,  have  a  different  start- 
ing point  and  a  different  period.  I  make  these  remarks,  not  with  any 
intention  to  suggest  that  the  suit  now  in  question  is  a  suit  for  civil,  rather 
than  for  revenue  jurisdiction,  but  as  possibly  indicating  that  the  suit  for 
a  settlement  of  accounts  of  s.  93  (h)  is  not  a  mere  variation  of  a  suit  for  a 
share  of  profits,  but  an  independent  suit  of  a  different  character  and  scope. 

[33]  Lastly,  I  am  led  to  the  conclusion  that  the  Legislature  meant 
to  place  suits  for  a  settlement  of  accounts  in  the  third  paragraph  of  s.  94 
for  the  purposes  of  limitation  by  the  consideration  that  the  Act  No.  XIV 
of  1863  expressly  assigned  this  limitation  to  such  suits. 

The  judgment  of  this  Court  in  Dabee  Deen  and  others  v.  Doorga 
Pershad  and  another  (1)  is  authority  for  the  view  that  a  sharer's  suit  for 
a  share  of  profits  under  Act  XIV  of  1863  was  a  suit  generically  and  parti- 
cularly different  from  his  suit  for  an  account. 

My  answer  then  is  that  this  is  not  a  suit  for  a  share  of  recorded  pro- 
fits ;  and  that  the  limitation  for  a  suit  for  a  settlement  of  accounts  under 
s.  93  (h)  of  Act  No.  XII  of  1881,  is  to  be  found  in  s.  94,  paragraph  3  of 
the  Act. 

KNOX,  J. — I  concur  with  my  brother  Tyrrell  that  the  suit  before  us 
is  certainly  not  a  suit  by  a  recorded  co-sharer  for  her  recorded  share  of 

(1)  3  N.  W.  P.  H.  C.  B.  49. 
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the  profits  of  a  mahal  or  any   part  thereof  after  payment  of  the  Govern-        1893 
ment  revenue  and  vil'age  expenses.  AUG.  3. 

The  appellant,  it.  is  true,  in  her  plaint,  called  her  claim  one  for  profits 
under  s.  93  (h)  of  the  North- Western  Provinces  Kent  Act,  1881,  but  if  her      FULL 
claim  be  not  one  properly   falling  under  the  portion  of  that,  clause  which     BENCH, 
relates  to  profits,  the  fact  that  she  styles  ib  as  she  does  will  not-  make  it  a     t6T~^g 
suit  for  profits.     T:^e   suits  under  the   first  half  of  clause   (h),  are  suits  to      „  R',_ 
recover  the  share  of  profits  recorded  in  the  papers  kuowu  as  the  khervat  and         '    '    .. 
naksha,  bujharat  hissadaran,  papers  kept  up  in  every  viilape  by  the  village      '    ' 
accountant.   Concerning  the  preparation  of  the  latter  paper  one  of  the  rules 
made  by  che  Board  of  Eavenue  under  s.  257  of  Act  No.  XIX  of  1873,  pro- 
vides that  it  shall  be  kept;  up  concurrently  with  the  siyaha,   and  contem- 
plates its  preparation  as  soon    as  possible   after  the  community   has  gone 
through  the  form  of  annua'ly  balancing   accounts.     A  second  rule,  No.  42, 
runs  thus  : — "  The  patwari  is  bound   at  the  times  fixed  by  local  custom 
for  audio  of  accounts  to  explain  to  the  sharers  assembled  how  their  accounts 
stand  for  the  season  or  year  for  which  audii;  is  made,  and,   in  the  event  of 
any  sharer  demanding  a    written  statement,  of  bis   account  the  patwari  is 
[34]  bound  to  furnish  him  with  such  statement  prepared  from  his  official 
papers.'1     That  papar  records  the  settlement  of   accounts  by  the  co-sharer 
in  a  village.     It  shows  under  "  Collections  :" 

(1)     The  name  of  the  sharer  who  made  the  collection. 

(3)  On  what  account  realized. 

(4)  Amount. 

(7)     To  whom  paid. 
On  what  account. 
Amount. 

and  after  this  has  been  prepared  and  profits  ascertained,  a  suit  for 
profits  would  naturally  lie. 

It  is  upon  these  records  and  the  kheiuat  and  bujharat  hissadaram  for 
the  recorded  share  of  the  profi&s  of  &mahal  or  any  part  thereof,  that  in  my 
opinion  a  suit  under  s.  93  (h)  lies,  and  the  present  suit  is  not  one  based 
either  upon  these  records  or  upon  a  statement  of  accounts  held  and  profits 
ascertained.  The  very  form  of  the  plaint  shows  this. 

I  would  reply  that  the  suit  is  one  for  settlement  of  accounts  and 
therefore  governed  by  the  limitation  of  one  year. 

BURKITT.  J. — The  reference  from  the  Division  Bench  to  this  Bench 
is  in  the  following  words: — "This  appeal  presents  a  question  not  free 
from  difficulty.  The  appellant  and  the  respondents  are  co-sharers  in  one 
and  the  same  mahal.  Both  appellant  and  respondents  have  collected 
rents,  and  now  appellant,  alleging  that  respondents  have  collected  more 
than  their  due,  sues  to  \*eoover  from  respondents  the  sum  collected  by 
them  in  excess.  It  is  contended  before  us  that  this  is  not  a  suit  for  the 
recorded  share  of  the  profits  of  a  mahal  as  described  in  the  plaiot,  but  a 
suit  for  a  settlement  of  accounts,  and  barred  because  more  than  one 
year  has  elapsed  from  tbe  date  on  which  the  cause  of  action  is 
laid." 

Then,  after  stating  that  the  respondents  are  not  lambardars,  and 
that  no  local  custom  or  special  contract  under  s.  106  of  the  Bent 
Acs  has  been  proved,  the  reference  proceeds: — "  We  think,  135]  as  tbe 
questions  raised  are  important  ones,  that  the  case  should  be  heard  by  a 
Bench  of  three  Judges,  and  we  direct  that  the  case  be  laid  before  the 
learned  Chief  Justice  for  orders." 
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1893  Now, as  I  understand  the  reference,  it  raises  two  questions  for  decision, 

AUG.  3.     namely,  can  the  suit,  the  nature  of   which  is  described   in    the  referring 

order,  be  considered  to  be  (1)  a  suit  to  recover  a  share  of  the  profits  of  a 

FULL       mahal  or  any  part  thereof  within  the  meaning  of  the  first  portion  of  s.  93 

BENCH,     cl.  (h)  of  the  Bent  Act ;  or  (2)  a  suit  for  a  settlement  of  accounts  '?     The 

limitation  question  will  depend  on   the  answer  to  these  questions.     If  (1) 

be  answered  in  the  affirmative,  then  the  limitation  will  be  that  prescribed 

(P.B.)=      jjy  J.J.JQ  grgj.  ciauge  of  s   94  of  (jjjg  E,eDt;  Act.     But  if  (1)  be  answered  in  the 

A.w.N.    negative,  and  if  (2)   be  answered  in  the  affirmative,  then  the  suit  would  be 

'"'     one  of  the  "  other  suits  "  to  which  the  third  clause  of  s.  94  would  apply. 

As  to  (1),  there  is  a  direct  authority  in  this  Court  proceeding  from 
Judges  whose  opinion  is  entitled  to  the  greatest  deference  ;  I  refer  to  the  case 
of  Durga  Parsad  v.  Dip  Chand  (1).  In  that  case,  like  the  present,  the 
respondent  was  not  a  lambardar,  but  had  made  collections.  He  was  sued 
by  co-sharers  for  their  share  of  those  collections,  as  is  the  case  here.  The 
learned  Judges  (Pearson  and  Spankie,  JJ.)  who  heard  the  appeal,  held  that 
there  wag"nothing  in  the  terms  of  clause(/i)  of  s.93  of  Act  No. XVIII  of  1873, 
to  warrant  the  conclusion  that  a  suit  of  the  nature  therein  described  could 
only  be  brought  against  a  co-sharer  who  was  a  lambardar ;"  and  as  the 
suit  had  for  its  object  the  recovery  of  three  years'  profits,  it  is  evident 
that  the  Court  applied  the  three  years'  limitation  period  prescribed  by  the 
first  clause  of  s.  94  of  the  Bant  Act.  That  case  was  followed  in  the  sub- 
sequent case  of  Kushaio  v.  Ram  Das  (2). 

My  brother  Tyrrell  has  written  a  very  closely  reasoned  judgment 
showing  that  the  term  "profits"  would  not  strictly  apply  to  the  moneys  the 
recovery  of  which  is  sought  by  this  suit.  I  fully  concur  in  most  of  his 
arguments,  but  I  hesitate  to  apply  them  to  [36]  this  case.  Considering 
.the  object  with  which  the  Bent  Act  was  enacted,  namely,  to  give  exclusive 
jurisdiction  to  Bevenue  Courts  over  all  litigation  between  lambardars, 
co-sharers,  inferior  proprietors  and  tenants  as  such,  we  ought,  I  think,  to 
interpret  the  provisions  of  that  Act  in  all  doubtful  cases  in  favour  of  the 
Bevenue  Court  jurisdiction.  Accordingly,  in  this  case  we  might  well,  in 
my  opinion,  follow  the  authority  of  Durqa  Prasad  v,  Dip  Chand  (1)  and 
hold  that  there  is  nothing  in  the  first  clause  of  s.  93  (h)  which  excludes 
from  its  purview  a  suit  like  the  one  we  are  now  considering. 

At  the  same  time  I  am  quite  willing  to  admit  that  in  my  opinion  the 
suit  might  also  well  be  described  as  a  suit  for  money  payable  by  the 
defendant  to  the  plaintiff  for  money  received  by  the  defendant  for  the 
plaintiff's  use,  and  as  to  this  I  would  refer  to  the  case  of  Bansidhar  v. 
Behari  Lai  (3). 

As  to  question  (2),  I  have  no  hesitation  in  saying  that  in  my  opinion 
the  suit  in  this  case  cannot  be  considered  to  be  one  for  a  "  settlement  of 
accounts."  A  perusal  of  the  plaint  is  I  think,  sufficient  to  show  that  that 
description  is  inapplicable.  The  plaint  does  not  either  expressly  or  im- 
pliedly  ask  for  any  such  settlement.  It  alleges  that  the  defendants  owe 
the  plaintiff  a  certain  specified  sum  and  prays  judgment  for  that  amount 
against  the  defendants.  The  cause  of  auction  alleged  is  that  defendants 
had  collected  the  whole  of  the  rents  from  the  joint  tenantry  and  had  refused 
on  demand  to  pay  plaintiff  her  share. 

Now  it  is  to  the  plaint  only  and  not  the  defence  that  we  must  look 
to  see  what  is  the  nature  and  description  of  the  suit.  The  plaint  here 

(1)  1  A.W.N.  (1881)  27.       (3)  8  A.W.N.  (1888)  74.       (2)  9  A.W.N.  (1889)  171. 
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asks  for  a  certain  sum  as  profits,  and  does  not  ask  for  any  settlement  of  1893 

accounts.    I   have   the  authority  of  the     case  of  Dabee    Deen  v.  Doorga  AUG.  3. 
Pershad  (1)  for  holding  that,  though  in  a  suit  for  profits  it  may  be  neces- 
sary  to  go  into  the  accounts  for  the  purpose  of   ascertaining   whether  the 

sum  claimed  is  due,  that  necessity  does  not  alter  the  character  of  the  suit  BENCH, 

so    as    to    turn  it  into  one  [37]   for  a  settlement  of  accounts.     In  the  tc~7~no 

proposition  laid  down  in  that  case,  I  fully  concur,  and,  applying  it  to  the  _  ' 

case  now  before  us,  I  hold  that  the  answer  to  question  (2;  must  be  in  the  m~ 

.  .  lo  A.  a.n, 

negative.  (1893)  gl4 

Accordingly  the  answer  I  would  make  to  the  reference  is  : — (1)  that 
the  suit  out  of  which  the  appeal  has  arisen  may  be  considered  to  be  a  suit 
for  profits  within  the  meaning  of  the  opening  words  of  s.  93,  clause  (h) 
of  the  Rant  Act,  and  (2)  that  it  cannot  be  considered  to  be  a  suit  for 
a  "  settlement  of  accounts  "  within  the  meaning  of  the  concluding  words 
of  that  clause. 

The  aopeal  being  returned  to  the  Bench  concerned,  was  subsequently 
(on  the  13th  of  November,  1893)  dismissed  in  accordance  with  the 
opinion  expressed  by  the  majority  of  the  Bench  as  to  the  question 
referred. 

Appeal  dismissed. 


16A.  37  =  13  A.W.N.    (1893)203. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


JANKI  DAS  (Decree-holder]  v.  BAM  PARTAB  AND    ANOTHER 
(Judgment-debtors).*     [3rd  August,  1893.] 

Civil  Procedure  Code.  s.  336— Bond  for  production  of  judgment-debtor — Conditions  in 
bond  tinprovided  for  by  s.  336. 

Where  in  a  bond  under  s.  336  of  the  Code  of  Civil  Procedure,  besides  the  usual 
covenants  to  produce  the  judgment-debtor  before  the  Court,  and  that  the  judg- 
ment-debtor would  apply  to  be  declared  an  insolvent,  further  stipulations  were 
contained  as  to  what  should  happen  if  the  judgment-debtor's  application  to  be 
declared  insolvent  were  refused,  it  was  hsld  that  the  latter  stipulations  were  not 
auoh  as  were  contemplated  by  s.  336  and  could  not  be  enforced  under  that  section. 

[Rel.  on,  7  Ind.  Caa.  917  (918)  ;  R.,  100  P.R.  1894  ;  D(>  U.B.R.  (1892-1896)  Civil  269.] 

IN  this  case  the  appellant  caused  the  respondent  to  be  arrested  in 
execution  of  a  decree  held  against  him  by  the  appellant.  The  judgment- 
debtor  on  being  brought  before  the  Court  expressed  his  intention  of 
applying  to  be  declared  an  insolvent,  and,  under  the  provisions  of  s.  336  of 
the  Code  of  Civil  Procedure,  filed  the  necessary  security  for  his  so  applying. 
The  security-bond  given  on  behalf  of  [38]  the  judgment-debtor  contained 
the  following  condition,  that  if,  the  judgment-debtor  failed  to  apply  to  be 
declared  insolvent,  or  if,  in  the  event  of  his  so  applying  and  the  application 
being  dismissed,  the  surety  failed  to  bring  him  into  Court,  he,  the  surety, 
should  be  liable  for  the  decree. 

The  judgment-debtor  applied  within  the  specified  time  to  be  declared 
an  insolvent,  but  his  application  was  rejected.  The  decree-holder  accord- 
ingly applied  to  the  Court  that,  in  accordance  with  the  condition  of  the 

*  Second  Appeal  No.  1315  of  189 ii.  from  an  order  of  E.O.  Leggatt,  Esq.,  District 
Judge  ot  Mirzapur,  dated  the  6th  September,  1892,  confirming  an  order  of  Syed  Ziin-ul- 
abdin,  Subordinate  Judge  of  Mirzapur,  dated  the  7th  May,  1892. 

(1)  3  N.W.P.H.C.R.  49. 
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1893       security-bond  above  mentioned,  the  surety  might  be  ordered  to  produce 
AUG.  3.     the  judgment-debtor  in  Court  and  that  he  might  be  sect  to  jail. 

This  application   was  rejected  by  the  Court  executing  the  decree  (the 

APPEL-     Subordinate  Judge  of  Mirzapur),  and  the  decree-holder  thereupon  appealed 
LATE       to  the  District  Judge,  making  the  surety  also   a  pan  to  the  appeal.     The 
CIVIL.      District  Judge  dismissed  the  aprieal,  holding  that  the  order  cf  the  Subor- 
dinate  Jurige  nob   being  an  order  under  s.  244  of  tha  Code  of  Civil  Proce- 
164.  37=     dure,  no  appeallay  from  it.. 

13A.W.N.  The  decree-holder  then  appealed  to  the  High  Court. 

(1893)  203.  Pandit  Sundar  Lai,  for  the  appellant. 

Babu  Viddya  Charan  Singh,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J.  —  In  ibis  appeal,  with  reference  to  the  reported  cases  of 
Kof/lash  Chandra  Shaha  v.  Christophoridi  (1)  and  Ramzan  v.  Gerard  (2), 
I  fully  concur  in  the  opinion  expressed  by  my  brother  Aikman  in  the  recent 
case  of  Banna  Mai  v.  Jamna  Das  (3),  that  when  a  surety  gives  the  bond 
prescribed  by  s.  336  of  the  Code  of  Civil  Procedure  to  produce  a  judgment- 
debtor  before  the  Court  and  in  order  that  the  judgment-debtor  may  apply 
to  ba  declared  an  insolvent,  that  engagement  is  discharged  as  soon  as  the 
judgment-debtor  has  so  appeared,  and  has  applied  to  be  declared  an  insol- 
vent. It  appears,  however,  that  the  bond  in  this  case  contains  a  certain 
other  covenant  by  the  surety  as  to  what  would  happen  in  case  the  [39} 
application  to  be  declared  an  insolvent  were  refused.  Such  covenants  in 
my  opinion  do  not  come  within  the  purview  of  s.  336  and  cannot  be 
enforced  in  the  manner  prescribed  by  that  section.  I  therefore  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 


16  A.  39=13    A.W.N.   (1893)  199. 

EEVISIONAL  CIVIL. 

Before  Mr.  Justice  Aikman. 


DASRATH  B.AI  AND  OTHERS    (Decree- holders]  v.  SHEODIN  EAI  AND 

ANOTHER  (Judgment-debtors).*     [7th  August,   1893. j 
Civil  Procedure  Code,  s.  6i2'2 — Revision — Canstniction  of  document. 

Tbe  fact  that  a  Court  has  misunderstood  tbe  effect  of  a  document  in  evidence 
does  not,  constitute  a  ground  upon  which  tbe  High  Court  can  interfere  in  revision 
under  s-  622  of  the  Code  cf  Civil  Procedure. 

[R.,  4  N.L.R.  184.] 

THE  facts  of  the  case,  eo  far  as  they  are  necessary  for  the  purposes 
of  this  report,  appear  from  the  judgment  of  Aikman,  J. 
Munshi  Gobind  Prasad,  for  the  applicants. 
Mr.  Abdul  Raoof,  for  the  opposite  parties. 

JUDGMENT. 

AIKMAN,  J. — This  is  an  application   asking  this  Court  to   exercise  its 
powers  under  s.  622  of  the  Code  of  Civil  Procedure.     The  applicants  are 

*  Civil  Revision    No.    7  of  1F93,    against  on  order  of   Pandit  Raj  Nath  Sahib,, 
Additional  Subordinate  Judge  of  Gbnzipur,  dated  the  7th  November,   189'2. 

(1)  15  G.  171,  (H  13  A.  100.  (3)  13  A.W.N.  (1893)  68. 
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decsree-holders,  and  the  opposite  parties  are  their  judgment-debtors.  The 
lower  Court,  that  of  the  Subordinate  Judge,  held  that  the  applicants' 
decree  was  time-barred.  It  is  admitted  that  no  appeal  lies  from  the  order 
of  the  lower  appellate  Court.  In  revision  it  is  contended  that  the 
Subordinate  Judge,  in  holding  that  the  execution  of  the  decree  was  barred 
by  limitation,  acted  illegally  in  the  exercise  of  his  jurisdiction.  The  case 
for  the  applicants  was  very  ably  argued  by  Mr.  Gobtnd  Prasad,  but, 
after  giving  due  consideration  to  his  contentions  and  to  the  cases 
cited  by  him,  I  am  of  opinion  that  this  is  not  a  case  in  which  this 
Court  has  power  to  interfere  under  the  provisions  of  s.  622  of  the  Code 
of  Civil  Procedure.  The  gist  of  the  contention  on  behalf  of  the  applicants 
is  [40]  that  the  lower  Court,  in  holding  the  decree  to  be  time-barred,  did 
not  properly  appreciate  the  effect  of  a  deed  of  compromise,  dated  the  18th 
of  May,  1887,  at  which  the  parties  arrived,  and  by  which  instalments  for 
the  payment  of  the  decree  were  fixed.  It  appears  to  me  that  if  on  such  a 
ground  this  Court  could  interfere  in  revision,  it  would  be  difficult  to  draw 
a  line  as  to  the  cases  in  which  it  could  not  interfere.  If  the  applicant's 
contention  was  a  sound  one,  it  might  in  some  other  case  be  argued  with 
equal  force  that  a  Subordinate  Court  has  failed  to  appreciate  properly 
what  was  said  by  a  witness.  It  is  quite  clear  that  the  lower  Court's 
attention  was  drawn  to  the  compromise.  It  is  possible  that  it  did  not 
properly  appreciate  the  terms  of  that  document,  hut,  if  so,  it  cannot  be 
said  to  have  thereby  "acted  in  the  exercise  of  its  jurisdiction  illegally  or 
with  material  irregularity."  I  agree  with  what  was  said  by  my  brother 
Burkiti;  in  the  case  of  Raghunath  Sahai  v.  Official  Liquidator  of  the 
Himalaya  Bank  (1).  In  my  opinion  this  application  cannot  be  enter- 
tained and  I  reject  it  with  costs. 

Application  rejected. 


16  A.  40  (F.B.)  =  13  A.W.N.  (1893)  200. 
FULL  BENCH. 

Before  Sir   John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Burkitt 
and  Mr.   Justice  Aikman. 


SADHU  SAHU  (Defendant)  v.  EAJA  BAM  AND  OTHERS   (Plaintiffs] .* 

[8th  August,  1893.] 

Pre-emrticn— Claim  based  upon  custom — Evidence  afforded  by  obsolete  wajib  ul-arz— 
Rules  o>  the  Board  <f  Revenue  for  the  settlement  of  ihe  Goraklipur  and  Basti  districts 
(B.E.C.,  8—1  s.  38). 

The  plaintiffs  brought  their  suit  in  1890  to  pre-empt  certain  property  situated 
in  the  Gorakhpur  district.  Their  claim  was  based  upon  two  groups  :  one  an 
alleged  contract  said  to  be  recorded  in  and  proved  by  a  wajib  ul  arz  of  1860 
relating  to  the  village  in  question,  and  the  other  a  custom  of  pre-emption  alleged 
to  be  existing  in  the  village.  The  period  during  which  the  wajib  ul-arz  of  1860 
was  in  force  expired  prior  to  the  sale  which  gave  rise  to  the  right  of  pre-emption 
sought  to  be  enforced.  Subsequently  to  the  expiration  of  that  wajib-ul-arz 
certain  rules  had  been  [41]  framed,  with  reference  to  the  settlement  of  the 
Gorakhpur  and  Basti  districts,  the  material  portions  of  which,  for  the  purposes 
of  the  present  case,  were  as  follows  :  "  A  memorandum  of  the  village  customs 
will  be  appended  to  each  khewat  by  the  Assistant  Settlement  Officer,  when  he 

"  Second  Appeal  No.  121  of  1893,  from  a  decree  of  Kuowar  Mohau  Lai,  Additional 
SubordiDHte  Judge  of  Gorakbpur.  dated  the  3rd  November.  1892,  reversing,  a  decree  of 
Maulvi  Abdur  Rabim,  Munsif  of  Bansgaon,  dated  the  24th  June,  1891. 

(1)  15  A.  139. 
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verifies  ihejamabandi,  and  it  will  take  the  place  of  the  document  hitherto  known 
as  the  wajib'Ul~arz  "  *  "  "  In  regard  to  any  custom  or  constitution  peculiar 

to  the  mahal  the  following  matters  should  be  noticed  [class  (d),  section  25]  :  (a) 
Pre-emption  (as  regards  mahals  which  belong  to  other  than  Muhammadan 
proprietors)  when  the  proprietors  expressly  demand  that  it  may  be  noted  and 
prove  conclusively  that  the  custom  exists."  At  the  new  settlement  made  in 
accordance  with  these  rules  no  mention  of  the  right  of  pre-emption  as  obtaining 
in  the  mahal  in  question  was  recorded. 

Upon  these  facts  it  was  held  by  EDGE,  C.J.,  and  BOBKITT,  J.,  that,  having 
regard  to  the  rules  abovementioned  framed  by  the  Board  of  Revenue  for  the 
settlement  of  the  Gorakhpur  and  Basti  districts,  the  mere  absence  of  any 
mention  of  the  right  of  pre-emption  in  the  new  memorandum  of  village  customs 
was  in  itself  no  evidence  that  the  custom  of  pre-emption  had  ceased  to  exist, 
and  that  the  wajib-ul  arz  of  1860  might  be  used  as  evidence  of  the  existence  of 
such  a  custom. 

Per  AIKMAN,  J. — The  abeence  from  the  new  memorandum  of  village  customs 
of  any  mention  of  the  existence  of  a  right  of  pre-emption  was  a  circumstance 
which  the  Court  would  be  entitled  to  take  into  consideration  in  any  conflict  of 
evidence  as  to  whether  or  no  the  custom  of  pre-emption  did  exist. 

[R.,21  A.W.N.  29;  2  A.L.J.  5  =  A.W.N.  (1905)  16;  D.,  25  A.  90  (96).] 

THIS  appeal  was,  at  the  instance  of  Burkitt,  J.,  referred  to  a  Bench 
of  three  Judges.  The  facts  of  the  case  will  be  found  in  the  judgment  of' 
Edge,  C.J.  They  are  also  stated  in  the  referring  order,  which  is  as  follows: — 

BURKITT,  J. — This  is  an  appeal  in  a  pre-emption  suit.  The  plaintiffs 
based  their  suit  on  the  previsions  of  the  wajib-al-arz  of  1860,  which 
declared  the  custom  of  pre-emption  to  exist  in  the  village  and  set 
out  its  incidents.  The  defendants,  while  not  denying  the  fact  that 
the  wajib-ul- arz  of  1860  had  contained  such  provisions,  alleged  that 
that  wajib-ul-arz  had  been  cancelled  at  the  recent  settlement,  because 
the  memorandum  of  village  customs  contains  no  mention  of  any 
custom  of  pre-emption.  This  "  memorandum  of  village  customs,"  by 
paragraph  38  of  the  rules  for  the  Gorakhpur  and  Basti  settlement, 
takes  the  place  of  the  document  hitherto  known  as  the  wajib-ul-arz. 
The  Court  of  first  instance  accepted  the  view  contended  for  by  the 
defendants  and  dismissed  the  suit.  The  lower  appellate  Court,  however, 
in  a  very  excellent  and  careful  [42]  judgment,  held  that  there  was  no 
evidence  to  show  that  the  custom  of  pre  emption  declared  to  be  in 
existence  in  1860  had  ceased  to  prevail  in  the  village.  The  vendee- 
defendant  appeals.  His  contention  is  that,  as  the  custom  of  pre-emption 
was  not  mentioned  in  the  "memorandum  of  village  customs,"  prepared  at 
the  recent  revision  of  settlement,  it  must  be  held  to  have  been  cancelled. 
It  will  be  useful  here  to  cite  the  case  of  Isri  Singh  v.  Ganga  (1)  for  the 
purpose  of  showing  the  value  which  this  Court  attached  to  a  settlement 
ivajib  ut-urz.  In  that  case  it  was  held  that  a  wajib-ul-urz  prepared  and 
attested  according  to  law  is  prima  facie  evidence  of  the  existence  of 
any  custom  of  pre-emption  which  it  records,  though  liable  to  be  rebutted  ; 
that  it  is  evidence  of  a  contract  binding  upon  all  the  parties  to  it  and  their 
representatives,  and  that  it  raises  a  presumption  that  all  the  shareholders 
assented  to  the  making  the  record  and  were  consenting  parties  to  the 
contract.  Consequently,  on  the  authority  of  that  case,  it  must  be  held 
that  in  1860  there  was  a  custom  of  pre-emption  existing  in  this  village, 
and  (in  the  absence  of  evidence  to  the  contrary)  that  it  continued  in  force, 
at  any  rate  up  to  the  time  when  the  "  memorandum  of  village  customs  " 
was  prepared. 


(1)  2  A.  876. 
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I  have  now  to  consider  what  wasthe  effect  of  the  omission  of  any  mention       1893 
of  the  custom  of  pre-emption  from  the  "  memorandum  of  village  customs  "      AUG.  8. 
prepared  at  the  recent  revision  of  settlement  in  Gorakhpur.  It  has  already 
been  seen  that  a  new  name,  viz.,  "  memorandum  of  village  customs  "  was       FULL 
given  in  the  rules  for  the  Gorakhpur  and  Basti  settlement  to  the  ivajib-ul-    BENCH. 
arz,  and  I  also  find  that  a  new  rule  was  introduced    as  to  the  manner   in 
which  the  custom  of  pre-emption  should  be  recorded  in  that  memorandum.      16  *•  ^ 
That  rule,  so  far  as  it  concerns  the  custom  of  pre-emption,  is  as  follows  : — 

"In  regard  to  any  custom  or  constitution  peculiar   to  the  mabal   the   13  *-^-N. 
following  matters  should  be  noticed  : —  (1893)  200. 

"(a}  Pre-emption  (as  regards  mahals  which  belong  to  other  than 
Muhaminadan  proprietors)  when  the  proprietors  expressly  [43]  demand 
that  ic  be  noted  and  prove  conclusively  that  the  custom  exists." 

This  memorandum  is  by  rule  38  to  be  prepared  and  appended  to  the 
khewat  by  the  Assistant  Settlement  Officer,  who,  as  I  gather  from  rule  1, 
will  usually  be  a  Deputy  Collector  appointed  to  settlement  work.  With 
him  it  will  rest  to  decide  whether  a  custom  of  pre-emption  has  been  "  con- 
clusively proved  "  to  exist  in  any  mahal.  Looking,  then,  at  the  wording 
of  the  rules  sat  out  above,  I  find  that  two  conditions  must  exist  before  any 
record  of  a  custom  of  pre-emption  can  be  noted  under  it  : — 

Firstly,  "  the  proprietors  must  expressly  demand  that  it  be  noted." 
The  words  "  the  proprietors,"  I  assume,  mean  all  the  proprietors,  and  not 
merely  some  of  them  or  even  a  majority  of  them.  The  result  of  this  then 
ia  that,  if  some  of  the  proprietors  for  any  reason  abstain  from  joining  in 
or  refuse  to  join  in  the  "  express  demand,"  the  Assistant  Settlement 
Officer  is  precluded  from  noting  a  custom  of  pre-emption  which  may  have 
existed  in  the  village  for  more  than  half  a  century,  and,  assuming  that 
the  absence  of  any  note  as  to  pre-emption  by  the  Assistant  Settlement 
Officer  has  the  legal  effect  for  which  the  appellant  contends,  the  result 
would  be  that  one  or  more  co-sharers  who,  for  personal  reasons  easily 
intelligible,  disliked  the  custom  of  pre-emption,  would  in  this  way  have  it 
in  their  powar  to  make  a  most  vital  change  in  the  village  customs  against 
the  wishes  of  all  the  other  co  sharers. 

Secondly,  when  the  "  express  demand  "  has  been  made  by  the  whole 
co-parcenary  body,  the  Assistant  Settlement  Officer  has  to  decide  whether 
they  have  produced  conclusive  evidence  of  the  existence  of  the  custom. 

If,  in  his  opinion,  the  evidence  produced  in  favour  of  the  custom  is 
"  conclusive,"  he  is  then  to  "  note  "  it,  so  that  instead  of  a  custom  recorded 
by  the  co- sharers  before  Settlement  Officer  and  verified  by 
them,  as  under  the  old  procedure,  we  now  get  only  the  opinion  of  the 
Assistant  Settlement  Officer  as  to  whether  the  evidence  produced 
by  the  proprietors  was  or  was  not  "conclusive;"  [44]  and  if 
be  chooses  to  consider  it  not  to  be  conclusive,  he  simply  abstains 
from  noting  the  custom.  It  is  impossible  to  say  what  evidence 
an  Assistant  Settlement  Officer  would  consider  to  be  conclusive.  One 
officer  might  be  satisfied  with  proof  of  one  or  two  instances  in  which  the 
custom  had  been  enforced,  while  another  might  require  a  dozen  or  more 
such  instances.  One  officer,  again,  might  consider  the  fact  that  no  pre- 
emption suit  had  been  instituted  during  the  currency  of  the  settlement 
to  be  conclusive  evidence  that  the  custom  (though  .recorded  at  the  previous 
settlement)  had  fallen  into  disuse,  while  another  might  consider  the  same 
fact  to  prove  conclusively  that  the  co-sharers  bad,  in  consequence  of  the 
custom,  obeyed  the  law  and  bad  avoided  transferring  to  strangers,  and  he 
accordingly  would  note  the  custom  as  existing.  Similar  instances  might; 
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1893       easily  be  multiplied,  but  the  result  of  all  would  be  the  same,  namely,  that 
AUG.  8.      under  the  present  rule  we  have  nothing  to  guide  us  but  the  opinion  of  the 
Assistant  Settlement  Officer  as  to  whether  the  evidence  produced  before 
FULL       him  conclusively  proved  the  existence  of  a  custom  of  pre-emption.  In  cases 
BENCH,     where  the  custom  has  been  noted,  that  opinion  may  be  of  some  value,  especi- 
ally when  it  is  shown  that  the  custom  was  recorded  in  the  previous  settle- 
16  A.  40      ment.  But  in  cases  where  no  note  is  made,  and  where  presumably  the  Assis- 
(F.B.).=»      j-anj.  sefcfciement;  Officer  was  of  opinion  that  the  evidence  in  favour  of  the 
13  A.w.N.    existence  of  the  custom  was  not  conclusive,  I  regard  his  opinion  as  useless 
(1893)  200.    an(j  of  no  legal  weight  whatever.     To  take  the  case  of    the   village   with 
which   this  suit   is   concerned,  it  is    indisputable  that    a  custom  of  pre- 
emption  did  prevail   in  it  and  was  recorded  at    the  previous  settlement. 
Why,  then,  did  the  Assistant  Settlement  Officer  refrain  from  making   any 
note  of  that  custom  at  the  late  revision  of  settlement?     IG  is  impossible 
to  answer  that  question.     Possibly  all  the  proprietors  did  not   make  an 
"express  demand,"  as  would  appear  probable  from   the  conduct  of  the 
vendor-defendant  in  this  case;  or  possibly  the  Assistant  Settlement  Officer 
did  not  consider  the  evidence  in  favour  of  the  custom  to  be  conclusive. 
But  that  at  any  rate  some  of  the  proprietors  did  not  desire  the  custom  of 
pre-emption  to  be  swept  away  is  evident  from  the  plaint  in  this  case. 

[$5]  On  the  whole,  I  cannot  accept  the  absence  of  any  note  as  to 
pre-emption  in  the  "  memorandum  of  village  customs  "  as  being  anything 
more  than,  at  the  utmost,  an  expression  of  the  Assistant  Settlement 
Officer's  opinion  that  the  evidence  tendered,  if  any  were  tendered,  of  which 
I  know  nothing,  did  not  conclusively  prove  the  existence  of  the  custom. 
I  decline  to  regard  it  as  being  evidence  of  the  slightest  value  against  the 
continued  existence  of  that  custom,  or  as  being  presumptive  evidence  that 
no  such  custom  existed  at  the  date  of  the  institution  of  this  suit. 

•  I  therefore  hold  that  the  absence  of  any  note  respecting  a  custom  of 
pre.-emption  from  the  ''  memorandum  of  village  customs  "  does  not  show 
that  the  custom  of  pre-emption  in  this  village  recorded  in  the  wajib-ul-arz 
of  the  1860  settlement  has  either  been  abrogated  or  cancelled,  or  that  it 
has  fallen  into  disuse.  I  fully  concur  with  the  learned  Subordinate  Judge  in 
holding  that  the  burden  of  proving  such  a  vital  change  in  the  village  cus- 
toms lay  on  the  defendant-appellant,  who  has  failed  to  prove  it,  except  by 
producing  the  new  memorandum  of  village  customs,  which,  in  my  opinion, 
establishes  nothing  in  his  favour. 

But  as  this  matter  is  an  important  and  novel  one,  I  think  it  well 
that  it  should  be  decided  by  a  Bench  of  two  Judges.  I  therefore  order 
accordingly.  I  should  also  suggest  that  it  be  laid  before  a  Bench  of 
three  Judges,  and  I  direct  that  the  record  be  laid  before  the  Chief  Justice 
for  such  orders  as  he  may  be  pleased  to  make. 

In  pursuance  of  this  recommendation,  the  appeal  was  laid  before 
a  Bench  of  three  Judges  by  whom  the  following  judgments  were 
delivered:  — 

Babu  Piriya  Nath  Ghatterji,  for  the  appellant. 

Babu  Viddya  Charan  Singh,  for  the  respondent. 

JUDGMENT. 

EDGE,  G.  J. — The  plaintiffs,  who  are  respondents  here,  have  brought 
a  suit  claiming  to  pre-empt  certain  property  which  had  been  sold  in  the 
village  by  a  co-sharer.  The  village  in  question  was  situated  in  the  district 
of  Gorakhpur,  and  the  suit  was  brought  in  December  1890.  The  claim 
for  pre-emption  was  based  upon  [46]  two  grounds :  one  was  an  alleged 
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contract  said  to  be  recorded  in  and  proved  by  a  wajib-ul-arz  of  1860 
relating  to  the  village,  and  the  other  a  custom  of  pre-emption  alleged  to 
be  existing  in  the  village.  At  the  completion  of  the  recent  settlement, 
the  loajib-ui-arz  of  1860  determined,  and,  to  far  as  ib  was  relied  upon  as  evi- 
dence of  a  contract,  the  case  based  upon  a  contract  failed,  because  the 
contract,  if  there  was  one,  entered  in  that  wajib  ul-arz,  determined  with 
the  determination  of  that  wajib-ul-arz,  and  the  period  during  which  the 
uoajib-ul-arz  of  1860  was  in  force  expired  prior  to  the  sale  which  gave 
rise  to  thi?  suit.  The  ivajib-ui-arz  of  1860,  as  appears  from  the  judgment 
of  the  lower  appellate  Court,  contained  a  statement  that  this  alleged 
custom  of  pre-emption  existed  in  the  village.  Ifc  was  consequently  evident 
that  at  the  time  when  that  ivajib-ul-arz  was  recorded,  i.e.,  in  1860,  the 
custom  of  pre-emption  relied  upon  here  was  an  existing  custom  in  the 
village. 

For  the  purposes  of  the  recent  settlement  in  Gorakhpur  and  Basti 
the  Board  of  Revenue  passed  certain  rules  and  orders  which  were  duly 
sanctionded  by  the  Government.  These  rules  and  orders,  it  must  be  borne 
in  mind,  relate  only  to  the  districts  of  Gorakhpur  and  Basti.  By  rule  38 
of  the  Circular  Orders  of  the  Board  of  Revenue,  1890,  Part  II,  p.  22,  it 
was  ordered  that  a  "  memorandum  of  the  village  custom  will  be  apoended 
to  each  khewat  by  the  Assistant  Settlement  Officer  when  be  verifies  the 
jamabandi,  and  it  will  take  the  place  of  the  document  hitherbo  known  as 
the  wajib-ul-arz  *  *.  "  "  In  regard  to  any  custom  or  constitution 

peculiar  to  the  mahal  the  following  matters  should  be  noticed  [class  (d) 
s.  251  :  (a)  Pre-emption  (as  regards  mahals  which  belong  to  other 
than  Muhammadan  proprietors)  when  the  proprietors  expressly  demand 
that  it  may  be  noted  and  prove  conclusively  that  the  custom  exists.  " 
In  the  memorandum  of  village  customs  which,  at  the  recent  settlement, 
was  prepared  there  is  no  reference  affirming,  negativing  or  alluding  to 
the  custom  of  pre-emption.  The  non-existence  in  that  memorandum 
of  village  customs  of  all  reference  to  a  custom  of  pre-emption  might 
be  accounted  for  and  the  hypothesis  that  a  custom  of  pre  emption  which 
existed  in  1860  had  fallen  into  desuetude,  or  on  the  hypothesis  that  the 
[$7]  proprietors  had  amongst  themselves  entered  into  an  agreement 
excluding  any  right  of  pre  emption  in  the  village,  or  an  agreement  that 
there  should  be  a  right  of  ure-emption  different  from  that  which  existed 
under  the  custom  of  1860,  or  on  the  hypothesis  that  they  had  neglected 
to  demand  expressly  that  the  custom  should  be  noted,  or  that  although 
they  had  expressly  demanded  that  the  custom  should  be  noted,  they  had, 
in  the  opinion  of  the  Settlement  Officer,  failed  to  prove  conclusively  that 
the  custom  existed  at  the  date  of  the  then  settlement.  It  is  apparent  to  my 
mind,  having  regard  to  the  specific  instructions  contained  in  rule  38,  that 
from  the  mere  fact  that  the  memorandum  of  village  customs  made  at  the 
recent  settlement  is  silent  on  the  question  of  pre-emption,  it  is  impossible 
to  draw  an  inference  that  the  custom  has  fallen  into  desuetude,  that  the 
custom  is  still  in  existence,  or  that  the  Settlement  Officer  refused  to  record 
it,  being  of  opinion  that  the  proprietors  had  failed  to  prove  conclusively 
that  the  custom  existed.  Although  the  silence  in  that  memorandum  of 
village  customs  on  the  question  of  pre-emption  by  itself  does  not,  in  my 
opinion,  afford  evidence  as  to  whether  the  custom  of  pre-emption  does  or 
does  not  exist,  still  it  is  a  fact  to  be  noted,  and  one  which  would  have 
considerable  bearing  on  the  inference  to  be  drawn,  if  there  was  even  some 
slight  evidence  independently  of  the  memorandum  of  village  customs  that 
the  custom  of  1860  had  fallen  into  desuetude  and  was  no  longer  observed, 
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1893       °r  that  it  had  been  agreed  that  it  should  not  be  followed,  or  that  by  agree- 
AUQ.  8.      ment;  some  other  arrangement  as  to  pre-emption  had  been  come  to  in  the 

village. 

FULL  The  case  stands  thus  in  my  opinion.     The   wajib-ul-arz    of    1860, 

BENCH,     although  it  has  determined  by  effluxion  of  time,  still  affords  evidence  that 
in  this  village  in  1860  the  custom  of  pre-emption  relied  upon  here  did 
16  A.  40     exist.     There  is  the  mere  fact  that  the  memorandum  of  village  customs  of 
B)=      the  recent  settlement  is  silent  on  the  question  of  pre-emption,  and  there 
13  A.1S.N    appears  to  be  no  further  evidence  one  way  or  another  as   to  whether  the 
(1893)  200.    cusfcom  of  1860  is   still  in  existence  and  in  force  in  the  village.     Under 
these  circumstances,  there  being  evidence  that  in  1860  this  custom  of  pre- 
emption did  exist,   and  there  being,   [48]   strictly  speaking,  no  evidence 
that  owing  to  desuetude  or  private  agreement  or  otherwise  it  has  ceased 
to  exist,  I  am  opinion  that  the  Subordinate  Judge  in  appeal  was  entitled 
to  find  that  the  custom  existed  at  the  date  of  the  sale  out  of  which   this 
suit  arose. 

The  view  which  I  take  is  the  view  which  I  think  was  present  to  the 
minds  of  Mr.  Justice  Pearson  and  Mr.  Justice  Oldfield,  when  delivering 
judgment  in  Chadami  Lai  v.  Muhammad  Bakhsh  (1).  That  was  a  case  in 
which  the  right  of  pre-emption  was  claimed  as  a  matter  of  contract.  The 
evidence  of  tbo  contract  was  a  prior  wajib-ul-arz  which  had  come  to  an  end 
at  the  subsequent  settlement.  This  Court  declined  to  allow  the  plaintiff  in 
that  case  to  shift  his  ground  and  claim  in  appeal  the  right  of  pre-emption, 
as  a  right  existing  by  custom.  I  think  from  the  passage  which  I  am  about 
to  quote  that  those  learned  Judges  were  of  opinion  that  on  the  determi- 
nation of  a  wajib-ul-arz  a  contract  recorded  in  it  came  to  an  end,  but 
that  it  would  still  be  evidence  of  a  custom  recorded  in  it.  The  passage 
runs  as  follows  : — "  Whether  or  not  any  similar  condition  of  pre-emption- 
was  entered  in  the  previous  administration  paper  cannot  affect  this  claim, 
which  is  brought  on  the  contract  under  the  recent  settlement  paper,  and 
not  on  any  well-established  custom  apart  from  the  contract  made  under 
the  administration  paper,  nor  would  the  entry  of  the  right  of  pre-emption 
in  a  former  administration  paper  necessarily  establish,  though  it  might  be 
evidence  towards  proving,  such  a  custom."  In  expressing  my  view  as  to 
the  effect  of  the  documents  in  this  case,  I  wish  to  guard  myself  again  by 
Baying  that  the  rules,  to  which  I  have  referred  are  the  rules  relating  to  the 
recent  settlement  of  Gorakhpur  and  Basti,  and  it  is  possible  that  the 
rules  of  the  Board  relating  to  other  settlements  may  not  be  similarly 
worded.  They  seem  to  provide  for  a  departure  from  the  old  principle 
upon  which  the  Settlement  Officer  recorded  all  the  village  customs,  and 
to  direct  as  to  pre-emption,  that  the  custom  shall  only  be  recorded  when 
the  proprietors  demand  that  it  shall  be  noted  and  prove  conclusively  that 
[49]  it  exists.  The  inference  which  might  be  drawn  from  one  of  the 
older  wajib-ul-arzes  being  silent  as  to  the  existence  of  the  custom  of 
pre-emption,  that  the  custom  did  not  exist,  or  it  would  have  been  recorded, 
cannot,  in  my  opinion,  be  drawn  merely  from  the  fact  that  in  the  memo- 
randum of  village  customs  prepared  under  rule  38  of  the  rules  relating  to 
the  Settlement  of  Gorakhpur  and  Basti,  pre-emption  is  not  referred  to. 
I  would  dismiss  this  appeal  with  costs. 

BURKITT,  J. — In  my  referring  order  of  the  2nd  instant,  I  set  forth 
fully  the  views  which  I  entertained  as  to  the  value  to  be  put  upon  an 
entry  of  a  custom  of  pre-emption,  or  upon  the  absence  of  such  an  entry 
in  the  memorandum  of  village  customs  prescribed  for  preparation  under 

(1)  l  A.  563. 
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the  rules  for  revision  of  settlement  in   Basti  and  Gorakhpur.     I  see  no       1893 
reason  for  altering  or  modifying  any  of  the  opinions  I  then  expressed,      AUG.  8. 

and  I  am  glad  to  find  that,  so  far  at  least  as  the    silence   of   the    memo-         

randum  of    village  customs    as    to   pre-emption   is    concerned,    they    are       FULL 
consistent  with  the  views  expressed    by   the   learned  Chief  Justice  in   the    BENCH, 
judgment  just  delivered    by    him.     I    concur    in    that  judgment,  and    in 
accordanca  with  it  I  would  dismiss  this  appeal  with  costs.  *•  *® 

AIRMAN,  J, — This  was  a  suit  for  pre-emp  ion.  brought  by  the  plaintiffs, 
who  are  respondents  before  us.  Their  claim  was  based  according  to  the  **  A.W.N. 
language  of  plaint  on  two  grounds  :  first,  on  a  custom  of  pre-emption,  and  '1893)  200> 
next,  on  the  zonjib-ul-arz.  It  is  admitted  that  in  the  wajib-ul-arz  which 
was  prepared  for  this  village  at  the  settlement  of  1860,  a  right  of  pre-emp- 
tion (whether  arising  from  custom  or  from  a  contract  between  co-sharers, 
is  not  clear)  was  recorded.  It  is  admitted  that  at  the  recent  settlement 
there  was  no  mention  of  any  such  right  in  the  "  memorandum  of  village 
customs  "  which  by  the  rules  framed  by  the  Board  of  Revenue  under  the 
provisions  of  Act  No.  XIX  of  1873,  s.  257,  has  taken  the  place  of  the 
document  which  was  known  as  the  wajib-ul-arz.  This  wajib-ul-arz  or 
memorandum  of  village  customs  forms  part  of  the  record  of  rights,  and  it  is 
clear  that,  with  reference  to  the  provisions  of  s.  198  of  Act  No.  XIX  of  1873, 
the  former  wajib-ul-arz  has  been  superseded  by  the  new  record  of  village 
f50]  customs  and  is  no  longer  in  force.  Consequently,  had  the  plaintiffs' 
claim  been  based  upon  the  wajib-ul-arz  alone,  it  would,  I  think,  have 
failed.  But  they  rely  not  only  on  the  ivajib-ul-arz  but  on  a  custom  of  pre- 
emption alleged  to  exist  in  the  village,  and  tne  question  before  us  is  in  this 
appeal  as  to  what  amount  of  significance  is  to  be  attached  to  the  silence 
of  the  "  memorandum  of  village  customs  "  as  to  the  existence  of  a  right  of 
pre-emption.  I  may  say  at  once  that  I  decline  to  draw  the  inference  which 
the  appellants  by  their  appeal  wish  us  to  draw,  namely,  that  the  mere  fact 
of.there  being  no  record  of  the  custom  made  at  the  recent  settlement  is  of 
itself  sufficient  to  prove  that  the  custom  no  longer  exists  ;  but  I  regret 
that  I  cannot  concur  with  what  has  been  said  by  my  brother  Burkitt  in 
his  referring  order  in  this  case.  He  is  of  opinion  that  the  absence  of  any 
mention  of  the  right  of  pre-emption  in  the  record  of  rights  made  at  the 
recent  settlement  is  not  evidence  of  the  slightest  value.  I  cannot  at  all 
agree  with  this  view.  In  my  opinion  the  silence  as  to  the  existence  of  any 
right  of  pre-emption  is  a  circumstance  which  the  Court  would  be  entitled 
to  take  into  consideration  in  any  conflict  of  evidence  as  to  whether  or  no 
the  custom  did  exist  although,  as  pointed  out  by  the  learned  Chief  Justice, 
the  wording  of  the  new  rules  renders  the  significance  of  the  omission 
much  less  than  it  would  have  been  under  the  rules  which  formerly 
governed  the  preparation  of  records  of  rights.  In  one  other  point  too  I 
am  constrained  to  differ  from  my  brother  Burkitt,  and  that  is  the  view 
that  according  to  cl.  (a)  of  rule  38  a  Settlement  Officer  is  debarred  from 
making  any  record  as  to  pre-emption  unless  every  proprietor  in  the  mahal 
expressly  joins  in  demanding  that  such  a  record  should  be  made.  It 
•would,  in  my  opinion,  be  sufficient  to  justify  a  Settlement  Officer  in 
taking  action  under  this  clause  if  a  majority  of  the  proprietors  made  the  , 
demand.  In  the  result  I  arrive  at  the  same  conclusion  as  the  learned 
Chief  Justice  and  my  brother  Burkitt,  namely,  that  this  appeal  fails  and 
should  be  dismissed. 

Order  of  the  Court. 

This  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 
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MOHIB  ALI  KHAN  (Defendant)  v.  1\  S.  MARTIN  AND  ANOTHER 

(Plaintiffs)*     [9ch  August,  1893.] 

Act  XII  of  1881,  s.  189 — Appeal— Landholder  and  tenant— Rent  pay  nble  by  tenant— Bate 
of  rent. 

The  criterion  to  be  need  in  deciding  whether  an  appeal  lies  under  s.  189  of  Act 
No.  XII  of  1881  is  whether  the  decision  would  merely  affect  a  particular  year,  or 
whether  it  would  supply  a  plea  of  res  judicata,  if  not  appealed  against  for  all 
succeeding  years  in  which  the  landlord  and  tenant  stood  in  The  same  rplation  aa 
when  the  suit  was  brought:  Radha  Prasad  Singh  v.  Mathuta  Chaube  (1) 
referred  to. 

[R.,  21  A.  247.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
AIKMAN,  J. 

Mr.  H  G.  Niblett,  for  the  appellant. 

The  Hon'ble  Mr.  Colvin  and  Mr.  A.  H.  S.  Reid,  for  the  respon- 
dents. 

JUDGMENT. 

AlKMAN,  J. — The  only  question  for  decision  in  this  appeal  is  as 
to  whether  any  appeal  lay  to  the  District  Judge  under  the  provisions  of 
s.  189  of  she  North-Western  Provinces  Rent  Act  No.  XII  of  1881.  The 
clause,  if  any,  under  which  an  appeal  would  lie  is  as  follows  : — "  An 
appeal  shall  lie  in  all  suit's  mentioned  in  s.  93  in  which  the  root  payable 
by  the  tenant  has  been  a  matter  in  issue  and  has  been  determined." 
In  fchis  case  it  is  admitted  that  while  the  plaintiffs,  zamindars,  alleged  that 
the  rent  payable  by  the  defendant,  who  is  appellant  here,  was  Rs.  32-1-6 
per  annum,  the  defendant  asserted  that  the  rent  payable  by  him  was  only 
R".  31  per  annum.  But  it  has  been  contended  by  Mr.  Nibiett  on  behalf 
[52]  of  the  appellant  that,  as  the  parties  wereafe  issue,  not  only  as  to  the 
amount  of  rent  annually  payable  but  as  to  the  area  of  land  held  by  the 
defendant,  and  as  the  rent  alleged  by  the  plaintiffs  on  the  area  which  they 
asserted  to  be  in  the  cultivation  of  the  defendant  and  the  rent  admitted  by 
the  defendant  on  the  area  which  he  admittedly  held,  would  work  out  to  the 
same  rate  of  rent  per  btgha,  therefore  no  appeal  lay  ;  and  he  relies, 
in  support  of  this  view,  on  the  decision  of  this  Court  in  the  case  of 
Radha  Prasad  Singh  v.  Mathura  Chaube  (1)  where  it  was  laid  down 
that  the  words  "  rent  payable  by  the  tenants "  mean  the  rate  of 
renb  payable  by  the  tenant.  In  my  opinion  no  such  restricted  meaning 
is  to  be  put  upon  the  words  '  rate  of  reat '  as  used  in  that  judgment. 
I  think  this  is  evident  from  the  following  passage  which  I  quote 
from  the  judgment.  "  It  appears  to  us  that  where  the  dispute  is  as  to 
the  rate  of  rent  that  dispute  may  be  raised  in  many  different  ways,  as, 
for  example,  where  the  landlord  said  the  rent  payable  was  Rs.  100  and  the 
tenant  said  it  was  Rs.  50  a  year,  then  there  would  be  a  disoute  as  to  the 
rent  payable.  It  might  in  another  case  be  necessary  to  ascertain  the  area 
in  order  to  find  what  was  the  rent  payable  or  rate  of  rent  for  any  particular 

•  Second  Appeal  No.  96  of  1893,  from  a  decree  of  C  L  M.  Sales,  E-q.,  Officiating 
District  Judge  of  Azamgarh,  dated  the  3lst  of  Oatober  189'J,  reversing  a  decree  of  J.E, 
Gill  Esq.,  Officiating  Collector  of  Azimgarh,  dated  the  25th  of  May  1892. 

(1)  14  A.  50. 
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year  under  the  terms  of  a  particular  contract  or  according  to  the  custom 
which  orevailed."  The  criterion,  which,  in  my  judgment,  should  be  used 
in  deciding  whether  an  aopaal  lies  under  the  clause  I  have  quoted,  is 
whether  the  decision  merely  affecbs  a  particular  year,  or  whether  it  would 
supply  a  plea  of  res  judicata,  if  not  appealed  against,  for  all  succeeding 
years  during  which  the  landlord  and  tenant  stood  in  the  same  relations  as 
when  the  suit  was  brought.  In  this  case  the  effect  of  the  decision  of  the 
Court  of  first  instance,  if  not  appealed  against,  would  be  to  determine  for 
all  succeeding  years  that  the  amount  of  rent  annually  payable  by  the 
tenant  was  that  asserted  by  the  plaintiff  and  not  that  asserted  by  the 
defendant.  To  take  another  instance,  both  parties  might  agree  that  the 
amount  of  rent  annually  payable  was  E^.  50,  but  the  zemindar  might 
allege  that  that  sum  was  payable  for  a  holding,  say,  of  20  bighas,  whilst 
the  defendant  asserted  that  for  that  sum  he  held  25  bighas.  A  dpcision 
on  this  issue  [53]  would  clearly  affect  the  rate  of  rent,  and,  according  to 
the  criterion  laid  down  above,  would  furnish  ground  for  an  appeal  under 
s.  189,  as  being  a  decision,  which  is  left  undisturbed,  would  affect  the 
relation  of  the  parties  during  the  subsequent  years  and  not  only  for  the 
year  in  suit.  I  am  clearly  of  opinion  that  in  this  case  an  appeal  did  lie 
to  the  District  Judge.  This  appeal  is  therefore  dismissed  with  costs. 

Appeal  dismissed. 


16  A.  53  =  13  A.W  N.  (1893)  203. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox, 


1893 

AUG.  9. 

APPEL- 
LATE 
CIVIL. 

16  A.  51  = 

13  A.W  N. 
(1893)  201. 


THE  MOSSOORIE  BANK,  LIMITED  (Applicant)  v.  THE  HIMALAYA 
BANK,  LIMITED  (Opposite  party) .*      [14th  August,  1893. ] 

jLct  VI  of  188 2  s  169—Comoany — Winding  UD — Power  of  Judge  to  r  view  order  made  in. 
course  o'  I'quiiat'on  —  Secured  ana  unsecured  creditors  —  English  law,  "policatiM  if, 
where  Indian  Statutes  are  siicn'. — •"  Justice,  equity  and  good  conscience." 

Section  169  of  Aot  No.  VI  of  1882  is  nob  intended  to  refer  to  a  case  in  which 
a  Judge  upon  the  discovery  of  fresh  matter  considers  it  expedient  to  p^ss  a  fresh 
order  or  to  review  an  order  pas^d  by  him.  In  re  the  Naticnal  Assurance  and 
Inve  tment  Association  ex  parte  Munlay  (1)  referred  to. 

There  being  no  prevision  in  the  Indian  statute  law  by  which,  in  the  winding 
up  of  a  Company,  secured  creditors  are  entitled  to  any  preference  over  unsecured 
creditors  ;  in  such  proceedings  the  rule  of  English  law— that  secured  creditors 
can  only  prove  for  the  balance  of  their  debts  after  deducting  the  value  of  their 
securities — cbould  prevail,  as  being  consonant  with  justice,  equity  and  good 
conscience.  Waghela  Rajsanji  Shekh  Masludin  (2;  referred  to. 

[R.,  55  P.W.E.  1907.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Mr.  F.  W.  Quarry,  for  the  appellant. 
Mr.  A.  Strachey,  for  the  respondent. 

JUDGMENT. 

KNOX,  J. — On  the  20bh  of  December  1892,  the  manager  of  the 
Mussoorie  Bank,  Limited,  applied  to  the  District  Judge  of  [54]  Saharan- 
pur  for  payment  of  a  sum  of  Bs.  10,945-14  0,  a  sum  claimed  on  a  dividend 

'  First  Appeal   No.  23  of    1893,  from   an  order  of  T.  Benson,  Esq.,  District  Judge 
•  of  Saharanpur,  dated  the  1st  of  January  1993, 

U)  31  Beavan  206.  (2)  14  I,  A.  89. 
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1893        of  one  anna  in  the  rupee,  due  upon   a  claim  of  the  said  Bank  duly  proved 
AUG.  14.     and  certified  by  the  official  liquidator  of  the  Himalaya  Bank,  Limited,  in 
liquidation,  on  the  16th   day  of  November  1891,  as  a  sum  due  from  the 
APPEL-     latter  to  the  first-earned  Bank. 

LATE  The  Judge  dismissed  the  application,   and    it  is   from  this  order  of 

CIVIL.      dismissal  that  the  present  appeal  has  been  filed. 

Before  entering  upon   the  appeal  it  is   well  to  set  out  the  facts  and 
16  A.  53=    circumstances  out  of  which  the  present  proceedings  arose,   so  far  as  the 
13  A.W.N.    game  appear  from  the  record  and  are  material  to  the  matters  now  injissue. 
(1893)  205.  The  Himalaya  Bank,  Limited,  is  a  company   incorporated  under  the 

Indian  Companies  Act,  and  it  is  now  being  wound  up  by  the  Court  of  the 
District  Judge  of  Saharanpur  with  the  assistance  of  an  official  liquidator. 
One  of  the  creditors  of  the  said  Himalaya  Bank,  Limited,  is  the  appel- 
lant, the  Mussoorie  Bank,  Limited. 

The  order  for  winding  up  was  an  order  passed  under  the  Indian 
Companies  Act  of  1882,  and,  as  no  rules  have  been  made  under  s.  254  of 
the  Act,  concerning  the  mode  of  procedure  to  be  had  for  winding  up  Com- 
panies, the  Court  at  Saharanpur  declares  itself  to  have  adopted  the  rules 
made  for  such  purpose  by  the  High  Court  at  Bombay. 

The  debt,  as  allowed  by  the  Judge  to  be  due  to  the  Mussoorie  Bank, 
Limited,  was  a  sum  of  Us.  1,63,408-13  11,  carrying  interest  from  the  1st 
of  July  1891,  and  the  result  of  this  adjudication  was  set  out  in  a  certifi- 
cate and  communicated  to  the  Mussoorie  Bank,  Limited,  on  the  16th  of 
November  1891. 

The  certificate  ran  thus  : — 

"  In  the  matter  of  the  Indian  Companies  Act,  1882,  and  the  Himalaya 
Bank,  Limited,  in  liquidation. 
[55]  No.  37. 

Mussoorie,  the~16th  November  1891. 
To 

The    Manager, 

Mussoorie  Bank,  Limited, 

Muesoorie. 
Sir, 

The  debt  claimed  by  you  in  this  matter  has  been  allowed  by  the 
Judge  at  the  sum  of  Rs.  1,63,408-13-11,  carrying  interest  from  1st  July 
1891. 

I  am, 

Yours  faithfully, 
(For  Alliance  Bank  of  Simla,  Limited,} 

(Sd.)  W.  D.  HENRY, 
Official  Liquidator,  Himalaya  Bank,  Limited, 

in  liquidation. 

It  will  be  seen  that  there  is  no  mention  made  as  to  whether  the  debt 
had  been  allowed  as  against  any  particular  assets,  or  was  in  any  way 
qualified. 

On  the  6bh  of  August  1892,  upon  a  report  made  by  the  official 
liquidator,  the  Judge  of  Saharanpur  issued  a  fresh  order  to  the  effect  that 
the  debt,  which  had  been  admitted  as  for  Ra.  1,63,408-13-11  on  the  14th 
of  December  (sic)  1891,  had  been  incorrectly  admitted  and  scheduled, 
the  said  debt  being  fit  to  be  allowed  as  against  particular  assests  only 
*  *  *  and  not  against  the  general  assets  of  the  bank  in  liquidation, 
"  the  said  particular  assets  having  been  conveyed  to  the  Mussoorie  Bank 
by  the  mortgage-deed  aforesaid,  dated  13th  of  March  1891,  and  being  in 
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its  possession  with  power  of  sale  at    their  own  option  from  and  after  3rd 
of  December  1891. 

"The  official  liquidator  is  therefore  directed  to  call  upon  the  Muasoorie 
Bank  to  return  the  certificate  of  limited  claim  granted  them  under  this 
Court's  order  of  the  14bh  of  December  (sic)  1891,  [56]  so  that  an  amended 
certificate  may  be  granted  to  them  in  the  terms  of  the  present  order,  or  to 
show  cause  to  the  contrary." 

This  order  was  forwarded  by  the  official  liquidator  to  the  manager  of 
the  Mussoorie  Bank,  Limited,  and  was  received  by  the  manager  on  or  about 
the  8th  of  August  1892, 

The  certificate  was  not  returned  for  amendment,  and  no  cause  to  the 
contrary  was  ever  shown  before  the  Court  at  Saharanpur. 

On  the  3rd  November  1892,  a  dividend  of  6J  per  cent,  was  declared 
payable  to  creditors  of  the  Himalaya  Bank,  Limited,  but  no  notice  of  such 
dividend  was  sent  to  the  manager  of  the  Mussoorie  Bank,  Limited. 

On  the  latter  bank  applying  for  payment,  the  official  liquidator  sent 
the  demand  and  correspondence  connected  therewith  to  the  Judge  for 
orders,  and  the  only  order  passed  was  an  order  dated  the  lObh  of  Novem- 
ber 1892,  to  the  effect  that  the  papers  be  filed. 

Upon  this  followed  the  apolication  of  the  20feh  of  December  1892. 
Upon  this  application  the  Judge  held  that  there  was  no  statute  law  laying 
down  express  provisions  upon  the  question  whether  a  creditor  standing 
like  the  Mussoorie  Bank,  Limited,  in  the  position  of  a  secured  creditor, 
could  claim  to  be  paid  out  of  the  general  assets  of  the  bank  in  liquidation, 
and  at  the  same  time  to  retain  in  his  hands  indefinitely  the  securities,  post- 
poning realization  at  his  own  option,  and  that  equity,  justice  and  good 
conscience  would  not  favour  the  contention  that  he  could  so  claim,  and 
accordingly  dismissed  the  application. 

The  first  plea  taken  in  appeal  is  that  the  Judge  had  no  power  to 
reconsider  his  order  of  the  16th  of  November  1891,  after  the  period  limited 
by  s.  169  of  the  Indian  Companies  Act,  1882. 

As  regards  this  plea  it  is  contented  that  the  Judge's  order  of  the  16th 
of  November  1891  was  an  order  subject,  so  far  as  any  re-hearing  of  or 
appeal  from  it  was  concerned,  to  the  provisions  of  s.  169  of  Act  No.  VI  of 
1882,  and  that  it  was  not  within  the  power  of  the  Judge  to  pass  an  order 
of  a  different  nature  upon  the  same  [57]  matter  when  three  weeks  had 
elapsed  from  the  date  of  the  first  order. 

I  am,  however,  of  opinion  that  s.  169  was  not  intended  to  refer  to  a 
case  of  this  kind  in  which  a  Judge,  upon  the  discovery  of  fresh  matter, 
considers  it  expedient  to  pass  a  fresh  order  or  to  review  an  order  passed 
by  him.  In  the  present  case  there  was  no  re-hearing  or  appeal  properly  so 
called.  New  matter  was  brought  to  the  notice  of  the  Judge  by  the  official 
liquidator  and  upon  that  matter  the  Judge  reviewed  his  previous  order.  I 
see  nothing  in  the  words  of  the  Act  to  forbid  such  procedure  on  the  part 
of  the  Judge,  and  apparently  the  English  Courts,  subject  to  a  rule  almost 
identical  with  that  contained  in  s.  169,  do  not  consider  themselves  pre- 
cluded by  the  language  of  s.  124  (see  a.  124  of  the  English  "Companies 
Act,"  1882)  from  reviewing  orders  passed  by  them.  Thus  in  In  re  the 
National  Assurance  and  Investment  Association  kx  parte  Munday  (1)  the 
Master  of  the  Eolls  on  the  30sh  of  May  1862  reversed  orders  passed  by 
him  on  the  19th  of  Feburay  1862. 

(1)  31  Beavan  206. 
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1893  But,  even  if  the  order  could  nob  have  been  in  strict  law  reviewed, 

AUG.  14.     I  bold  that  the  appellant,  by  not  appearing  to  show  cause  against  the  new 

order  after  notice  received  by  him,  cannot  now  object  tbat  the  order  was 

APPEL-     illegal.     He  knew  that  the  order  was  in  contemplation  and  he  should  have 

LATE       contested  it.     The  only  reason  given  to  this  Court  for  his  not  doing  so  was 

CIVIL       fcne  en^'re'y  erroneous  and  in  sufficient  reason  that  he  was  not  bound  to 

notice  orders  and  letters  issuing  from  the  official  liquidator  in   the  Judge's 

16  A.  53=    name.  If  he  was  advised  to  this  effect,  the  advice  was  grievously  in  errror. 

-13  A.W.N.    Under  a.  144  of  the  Act  of  1882,  the  official  liquidator  was  undoubtedly 

(1893)  205,    acting  within  his  powers. 

The  second  contention  in  appeal  is  that,  according  to  Indian  statute 
law,  all  duly  proved  creditors  of  a  company  in  liquidation  are  entitled  to 
share  pari  passu  in  the  funds  available  for  distribution  to  general  creditors. 
It  is  urged  that  the  practice  in  English  bankruptcy  law  which  was  followed 
by  the  learned  Judge  does  not  accord  with  equity  and  good  conscience. 
In  other  words,  the  [58]  contention  on  behalf  of  the  appellants  is  that, 
both  by  Indian  statute  law  and  by  equity  and  good  conscience,  a  creditor 
who  is  partially  secured  should  be  allowed  to  retain  his  securities  removing 
them  from  the  general  assets  of  the  Bank  available  for  distribution  among 
all  creditors,  and  to  put  off  realization  until  he  has  obtained  what  he  can 
get  along  with  unsecured  creditors  from  the  general  assets  of  the  Bank. 
It  is  obvious  that  if  this  privilege  be  accorded  to  secured  creditors  they 
will  be  in  a  far  better  position  tbao  unsesured  creditors.  The  contention 
is  that  this  advantage  is  one  conferred  by  Indian  statutes  and  is  in  con- 
sonance with  equity  and  good  conscience. 

The  counsel  for  the  appellant  could  not  refer  me  to  any  Act  or  sta- 
tute which  in  express  terms  enacted  the  principle  for  which  he  contended. 
Section  147  of  the  Indian  Companies  Act,  1882,  to  which  he  first  referred 
the  Court,  simply  proves  that  the  Oourt  which  directs  that  a  company 
shall  be  wound  up  is  to  cause  the  assets  of  the  company  to  be  collected 
and  applied  in  discharge  of  its  liabilities  existing  at  the  date  of  the  order 
for  winding  UD.  Reference  was  also  made  to  s.  176  of  che  Indian  Contract 
Act,  1872,  and  s.  99  of  the  Transfer  of  Property  Act,  1882.  Both  of  these 
are  manifestly  irrelevant  and  have  no  bearing  upon  the  question  in  issue. 
Great  stress  was  laid  noon  the  absence  from  ss.  352  and  356  of  the  Code 
of  Civil  Procedure,  1882,  of  the  words  "  and  in  the  winding  up  of  any 
company  under  the  Companies  Acts,  1862  and  1867,  whose  assets  may 
prove  to  ba  insufficient  for  the  payment  of  its  debts  and  liabilities  and  the 
costs  of  winding  up."  The  words  just  recited  are  to  be  found  in  s.  10  of 
the  Supreme  Court  of  Judicature  Act,  1875,  a  section  whereby  the  rules 
in  force  for  the  time  being  under  the  law  in  bankruptcy  are  to  prevail  and 
be  observed  in  several  other  proceedings  for  the  winding  up  of  a 
company.  It  is  argued  that  their  absence  from  ss.  352  to  356  of  the 
Code  of  Civil  Procedure  proves  an  intention  on  the  part  of  the  Indian 
Legislature  nob  to  introduce  the  rules  prevailing  in  bankruptcy  pro- 
ceedings into  proceedings  connected  with  the  winding  up  of  companies. 
The  appellant  wishes  me  to  go  still  further  and  hold  that  it  was  the 
[59]  intention  of  the  Legislature  that  the  practice  prevailing  in  the  Court 
of  Chancery  at  home,  prior  to  1875,  as  to  the  respective  rights  of  secured 
and  unsecured  creditors,  should  be  applied  to  the  winding  up  proceedings  of 
companies  held  by  Courts  iu  India.  The  argument  has  only  to  be  stated 
to  show  how  extravagant  and  fanciful  it  is.  There  would  be  no  end  to  the 
interpretations  of  Indian  statutes  if  they  were  to  be  interpreted  in  the 
manner  indicated  in  the  above  argument.  Our  duty  as  Judges  is  to  be 
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guided  by  the  plain  language  of  the  statute,  and  not  by  inferences  drawn       1893 
from  comparison  of  Indian  with  English    statutes.     There  is,  so  far  as  the     AUG.  14, 

Indian    statute    book    is    concerned,    no    provision   made  for   giving  any         

preference  to  secured  over  unsecured  creditors.  APPEL- 

Tnere  remains  the  question  whether  any  such  preference  is  consonant       LATE 
with  the  rules  of  equity  and  good   conscience.     In  considering  this  matter      CIVIL 

I  cannot  do  better  than  adhere  to  the  definition   of  what  those  rules  are 

given  by  their  Lordships  of  the  Privy  Council  in  Waghela  Rajmnji  v.  18  1  53  = 
Sheikh  Masludin  (1J.  There  their  Lordships  interpreted  equity  and  good  13  A.W.N. 
conscience  to  mean  the  rules  of  English  law,  if  found  applicable  to  Indian  (1893)  205. 
society  and  circumstances. 

Now,  it  is  admitted  that  since  1875  the  rule  in  English  law  has  been, 
that  secured  creditors  can  only  prove  for  the  balance  of  their  debts  after 
deducting  the  value  of  their  securities.  This  is  the  rule  which  the  learned 
Judge  has  adopted.  None  of  the  remaining  pleas  were  urged.  The 
appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


16  A.  59  =  13  A.  W.  N    (1893)  209. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 


KUBRA  BIBI  (Defendant]  v.  WAJID  KHAN  (Plaintiff)* 
[13th  November,  1893.J 

Regulation  XVII  of  1806,  s.  S—Mo  tgage.  by   -oniit  o   al  s  le  —Foreclosure — Prccedure 
— Demana  of  payment — Parw^n  Ji— "  Official  signature  " — "  Stipulued  ptrioi." 

In  proceedings  for  foreclosure  of  a  mortgage  under  Bengal  Regulation  No.  XVII 
of  1806,  it  is  not  necessary  that  the  fact  that  a  demand  for  payment  was  made 
before  [6C]  iha  petition  for  foreclosure  was  presented  should  appear  on  the  face 
of  the  proot-ediogs  ;  it  is  sufficient  if  the  plaintiff  in  his  suit  for  possession  shows 
that  the  demand  was  so  nude. 

A  parwanah  issued  under  the  provisions  of  s.  8  of  the  above-mentioned  Regula- 
tion is  not  signed  as  required  by  that  section  with  the  "  official  signature  "  of  the 
Ju^'KQ  when  it  bears  merely  the  initials  of  that  officer.  Madho  Fersad  v. 
G  juahar  (2)  referred  to. 

The  term  "  stipulated  period  "  as  used  in  s,  8  of  Regulation  No.  XVII  of  1806, 
means  the  lull  term  on  the  expiry  of  which  tbe  mortgage  money  is  payable,  not- 
withstanding that  under  the  strict  terms  of  the  mortgage  the  mortgagee  m-ght  be 
entitled  to  lorf-olose  at  an  e-irl'or  period.  Srinw.li  Surasibala  Debi  v.  Nand  Lai 
Stn  (3)  and  Imdai  Hvsi^n  \.  M mnu  Lai  '4)  referred  to. 

[Diss.,  '29  A.  145  =  3  A.L.J.  857  =  A.W.N.  (1906j  309  ;  R.,  63  P.L.R.  1902.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Munshi  Madho  Prasad,  for  the  appellant. 

Pandit  Sundar  Lai,  for  the  respondent. 

AIKMAN,  J. — The  plaintiff  in  this  ease  is  the  representative  in 
interest  of  certain  persons  in  whose  favour  a  deed  of  conditional  sale  had  been 
executed  by  the  predecessor  in  title  of  the  defendant.  The  plaintiff  sues 
to  recover  possession  of  a  plot  of  land  which  is  admittedly  a  portion  of  the 

"•  Second  Appeal  No  286  of  1393,  from  a  decree  of  Pandit  Rajnath  Sahib,  Addi- 
tional Subordinate  Judge  of  Ghazipur,  dated  the  9th  D  cember  1892,  reversing  a  decree 
of  Babu  Chandi  Prasad,  Munsif  of  Siidpur,  dated  tbe  31st  March  1892. 

(1)  14  I,A.  89.  (2)  11  C.  111.  (3)  5  B.L.R.  389.  (4)  3  A,  509. 
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property  mortgaged  by  the  deed  of  conditional  sale,  alleging  that  the 
mortgage  "was  foreclosed  and  the  conditional  sale  rendered  absolute  by 
proceedings  taken  under  s.  8,  Eegulation  XVII  of  1806. 

The  plaintiff's  suit  was  dismissed  in  the  Court  of  first  instance,  but 
decreed  on  appeal  by  the  Additional  Subordinate  Judge  of  Ghazipur.  The 
defendant  now  comes  here  in  second  appeal. 

Several  grounds  are  set  forth  in  the  memorandum  of  appeal,  but  the 
learned  pleader  for  the  appellant  has  confined  himself  to  one,  namely, 
that  the  plaintiff's  suit  must  fail  owing  to  the  invalidity  of  the 
foreclosure  proceedings.  The  first  defect  alleged  is  that  there  is 
nothing  on  the  face  of  the  foreclosure  proceedings  to  show  that  pay- 
ment was  demanded  from  the  borrower  or  his  representative.  There 
can  be  no  doubt  that  a  demand  for  payment  is  a  [61]  necessary 
preliminary  to  an  application  under  a.  8  of  the  Kegulation,  and 
before  a  plaintiff  can  succeed  in  a  suit  like  the  present  he  must  show 
that  this  condition  was  complied  with.  But  I  find  nothing  in  the  words 
of  the  section  to  support  the  contention  that  the  fact  of  the  demand 
having  been  made  must  appear  on  the  face  of  the  foreclosure  proceedings. 
I  think  it  is  open  to  the  plaintiff  to  show  in  the  course  of  his  suit  for 
possession  that  payment  was  demanded  before  the  petition  for  foreclosure 
was  presented.  In  this  case  the  plaintiff  has  called  witnesses  to  show 
that  a  previous  demand  was  made,  and  the  evidence  of  these  witnesses 
has  not  been  rebutted.  I  hold  therefore  that  this  objection  to  the  regu- 
larity of  the  foreclosure  proceedings  fails. 

Another  ground  upon  which  the  validity  of  the  foreclosure  proceedings 
is  impugned  is  that  the  mortgagees  included  in  their  application  for  fore- 
closure the  amount  of  another  bond  which  the  appellant  contends  was  a 
simple  money  bond.  There  is  nothing  in  this  latter  bond  which  expressly 
renders  the  property  in  suit  liable  for  the  money  secured,  but  the  bond 
provides  that  certain  book  debts  were  to  be  paid  before  the  amount  secured 
by  the  conditional  sale-deed  and  the  bond  were  paid,  and  expressly  stipu- 
lates that  both  the  conditional  sale-deed  and  the  bond  were  to  be  satisfied 
on  the  date  fixed  for  the  redemption  of  the  conditional  sale-deed.  In  my 
opinion  this  indicates  that  it  was  the  intention  of  the  parties  that  the 
conditional  sale-deed  was  not  to  be  paid  off  without  the  other  bond  being 
satisfied  at  the  same  time.  Although  no  charge  on  the  property  it 
expressly  created  by  the  second  bond,  its  terms  are,  I  hold,  such  as  to 
debar  the  mortgagor  from  redeeming  without  at  the  same  time  paying  it 
off.  In  this  view  there  was  nothing  irregular  in  the  mortgagee's  setting 
forth  the  amount  of  the  second  bond  in  the  petition  they  presented  under 
s.  8  of  the  Eegulation. 

But,  even  if  the  intention  of  the  contracting  parties  was  not  what 
I  assume  it  to  have  been,  I  am  of  opinion  that  the  inclusion  of  the 
amount  of  the  second  bond  in  the  mortgagee's  demand  would  not 
invalidate  the  foreclosure  proceedings.  As  observed  by  their  Lord- 
ships of  the  Privy  Council  in  the  casa  of  Forbes  v.  Ameer oo  [62] 
nissa  Begum  (l) — "The  issue,  in  so  far  as  the  right  of  redemption  is 
concerned,  will  be  whether  anything  at  the  end  of  the  year  of  grace 
remained  due  to  the  mortgagee,  and,  if  so,  whether  the  necessary  deposit  had 
then  been  made.  If  that  be  found  against  the  mortgagor  the  right  of 
redemption  is  gone."  Again  at  p.  356  of  the  Report,  their  Lordships 

(1)  10  M.I.A.  340  (351). 
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say — "Their  Lordships  are  disposed  to  think  that  upon  the  true  construe-        1893 
tion  of  the  Eegulation  and  of  the  Circular  Order,  it  is  not   necessary  that     Nov.  13. 
the  demand  should  be   for  the  specific  sum   ultimately   ascertained  to  be 
due.  "    If  the  mortgagee  asks  too  much,  the  mortgagor  can  protect  himself     APPEL- 
by  paying  into  Court  what  is  really  due.     In  the  present  case  the  amount      LATE 
secured  by  the   conditional  sale-deed  was  undoubtedly    due  at  the  end  of      CIVIL. 
the    year  of   grace,  and  that  amount  was  not  paid.     Consequently,  if  the 
proceedings    were  in   all   other  respects  valid,  the   mortgagor's   right  of     16  *•  ^9 
redemption  was  lost,  and  the  plaintiff  is  entitled  to  a  decree.  *3  A.W.N. 

But  it  is  further  objected  on  behalf  of  the  defendant-appellant  that  (1893)  209. 
the  foreclosure  proceedings  are  defective,  inasmuch  as  the  "  parwanah  " 
is  not  under  the  "  official  signature  "  of  the  Judge  as  required  by  s.  8  of 
the  Regulation.  The  parwanah  bears  the  initials  J.W.P.,  and  it  is 
admitted  that  these  are  the  initials  of  Mr.  Power,  the  then  presiding 
Judge.  It  is  argued  on  behalf  of  the  appellant  that  the  Judge's  initials 
cannot  be  regarded  as  his  "  official  signature,  "  and,  as  it  has  been  held 
that  the  provisions  of  the  section  must  be  strictly  complied  with,  it  is 
contended  that  this  flaw  is  sufficient  to  vitiate  the  proceedings.  Looking 
to  the  frequency  with  which  official  documents  are  signed  merely  by 
initials,  I  should  have  hesitated  to  hold  that  initials  cannob  be  regarded  as 
an  official  signature,  were  it  not  that  this  appears  to  have  been  the  view 
taken  by  the  Privy  Council  in  the  case  of  Madho  Persad  v.  Gajadhar  (I). 
In  that  case  the  parwanah  bore  the  initials  H.  B.  H.,  which  were 
said  to  be  the  initials  of  the  District  Judge.  With  regard/to  this  docu- 
ment, their  Lordships  remark  that  it  is  not  a  compliance  with  the 
Eegulation,  and  the  first  of  the  reasons  given  for  this  view  is  that  it  was 
[63]  not  "  under  the  seal  and  official  signature  of  the  Judge.  "  The 
conclusion  I  draw  from  this  is  that  their  Lsrdships  declined  to  accept 
initials  as  an  official  signature  within  the  meaning  of  s.  8  of  the  Regula- 
tion. 

There  is  one  other  ground  upon  which  the  appellant  contends,  that 
the  foreclosure  proceedings  were  bad,  and  that  is,  that  the  petition  to 
foreclose  was  presented  before  the  expiration  of  the  stipulated  period.  If 
this  contention  is  correct,  there  is  no  doubt  that  the  proceedings  must  be 
held  to  be  invalid.  It  is  admitted  that  the  petition  to  foreclose  was 
presented  several  months  before  the  date  fixed  for  the  payment  of  the  loan  ; 
but  the  respondent  relies  on  a  clause  in  the  conditional  sale-deed  which 
authorized  the  mortgagees  to  take  foreclosure  proceedings  .upon  the 
occurrence  of  anything  injuriously  affecting  the  property.  The  occurrence 
upon  which  the  mortgagees  took  '  action  was  the  transfer  of  the  plot 
which  forms  the  subject  of  the  present  suit. 

The  meaning  of  the  expression  "  stipulated  period  "  was  discussed  in 
the  case  of  Srimati  Sarasibala  Debi  v.  Nand  Lai  Sen  (2] .  In  that  case 
the  terms  of  the  deed,  which  was  in  the  English  form,  set  forth  a  date  upon 
which  the  payment  of  the  principal  sum  would  entitle  the  mortgagors  to 
a  reconveyance  of  the  property,  provided  the  interest  had  been  punctually 
paid.  The  mortgagors  failed  to  pay  the  interest,  and  the  mortgagees 
applied  before  the  date  fixed  for  repayment  of  the  principal  or  for  foreclosure, 
on  the  ground  of  default  in  payment  of  the  interest.  The  Court  in  that 
case  made  the  following  remarks  in  its  judgment: — "  The  stipulated  period 
of  redemption  referred  to  by  the  Legislature  in  this  Regulation  appears  to 
us  to  be  the  whole  period  prescribed  by  the  mortgage-contract  for  the 

(1)  11  C.  111.  (2)  5  B.L.B.  389. 
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1893       performance  of  the  conditions  upon  the  fulfilment  of  which  the  mortgagor 
Nov.  13.     is  entitled  to  a  reconveyance.     We  do  not  think  that  it  in  any  case  means 

less  than  this,  or  depends  upon  whether  the  mortgagor  duly    performs  all 

APPEL-  these  conditions  or  not.  We  see  no  reason  for  supposing  that  the  Legis- 
LATE  lature  by  those  words  spoke,  not  of  the  period  of  redemption  originally 
CIVIL  specified  in  the  contract  [64]  (as  the  words  themselves  certainly  imply), 

but  merely  of  the  shorter  period  during  which  the  mortgagor  by  perform- 

16  1.  59=-    ance  of  the  conditions  may  have  preserved  bis  strict  right  to  redeem  under 

13  A.W.N.    the  contract.     From  the  very  object  of  the  Regulation  it  is    obvious  that 

(1893)  209.   the  framers  of  it  had  expressly  in  view  the  case  of  a  mortgagor  who  fails 

to  perform  the  conditions  necessary  to  give  him   the    contract  right  to 

redeem,    and    if    they    thought    of  the  'stipulated  period'  as  a  period 

terminating  on  the  first  default  of  the  mortgagor,  they  would  surely    have 

used  some  other  expression  than  this  to  convey  their  meaning." 

The  same  view  of  the  meaning  of  the  Eegulation  was  adopted  by  a 
Division  Bench  of  this  Court  in  the  case  of  Imdad  Husain  v.  Mannu  Laid.). 
In  that  case  the  condition  of  the  deed  was  that  if  the  principal  sum 
were  not  repaid  within  seven  years,  then  after  the  expiry  of  that  term  the 
deed  would  become,  an  absolute  sale- deed;  but  there  was  also  a  stipula- 
tion that,  if  in  any  year  the  mortgagor  failed  to  pay  the  interest,  the 
mortgage- deed  was  to  be  deemed  a  sale-deed.  Default  was  made  in  the 
payment  of  the  interest  before  the  expiry  of  the  seven  years.  When  the 
default  occurred  foreclosure  proceedings  were  taken,  and  on  the  expiry  of 
the  year  of  grace  from  the  notice  of  foreclosure  the  mortgage  was  declared 
foreclosed.  Notwithstanding  this  the  mortgagee's  suit  for  possession 
failed,  the  Court  holding  that  "  the  foreclosure  proceedings  taken  by  the 
plaintiff  before  the  expiration  of  a  period  stipulated  for  the  repayment  of 
the  principal  sum  were  irregular.  " 

Here  then  we  have  two  cases  in  which  foreclosure  was  held  to  be 
illegal  before  the  expiry  of  the  period  for  payment  of  the  principal  sum, 
notwithstanding  the  fact  that  under  the  strict  terms  of  the  deed  the  mort- 
gagees were  entitled  to  foreclose  at  an  earlier  date.  The  learned  pleader  for 
the  respondent  refers  to  a  case,  Wooma,  Churn  Chowdhry  v.  Beharee  Lall 
Mookerji  (2),  as  an  authority  in  his  favour.  Although  the  Court  there 
remarked  that  the  intention  of  the  parties  was  to  be  collected  from  the 
whole  of  the  deed,  it  still  held  that  what  was  to  be  looked  to  was  the  time 
[65]  stipulated  for  the  payment  of  the  principal  sum.  It  is  true  that  in  the 
cases  referred  to  above  the  default  was  in  the  payment  of  interest,  and  here 
the  default  alleged  was  of  a  different  nature,  but  the  principle  is  the  same. 
It  seems  to  me,  however,  doubtful  whether  even  on  a  strict  interpretation 
of  the  deed  under  consideration  the  mortgagees  were  entitled  to  foreclose 
at  a  date  earlier  than  that  fixed  for  the  payment  of  the  loan.  As  stated 
above,  the  clause  relied  upon  by  the  mortgagees  as  authorizing  them  to 
take  foreclosure  proceedings  was  that  which  gives  them  the  power  to 
foreclose  on  the  occurrence  of  anything  injuriously  affecting  the  property, 
and  the  occurrence  upon  which  the  mortgagees  took  action  was  the 
alienation  by  the  mortgagor  of  a  part  of  the  property.  I  doubt  whether 
any  private  alienation  of  the  property  by  the  mortgagor  could  be  consi- 
dered an  occurrence  injuriously  affecting  the  property.  Such  an  aliena- 
tion could  only  be  made  subject  to  the  mortgagees'  rights.  This  point 
does  not  appear  to  have  been  taken  in  the  Courts  below,  but  it  was  raised 
by  this  Court  at  the  argument  of  the  case. 


(1)  3  A.  509. 


(2)  21  W.K.C.B.  274. 
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For  the  reasons  given  in  the  latter  part  of  this  judgment,  I  come 
to  the  conclusion  that  the  foreclosure  proceedings  were  bad,  and  that  the 
plaintiff's  suit  was  properly  dismissed  by  the  Munsif. 

I  therefore  allow  the  appeal,  and,  setting  aside  the  decree  of  the 
lower  appellate  Court,  I  dismiss  the  plaintiff's  suiG  with  costs  in  all 
Courts. 

Appeal  decreed. 


16  A.  63  =  13  A  W.N.  (1893)  222. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Aikman. 


1893 

NOV.  13. 

APPEL- 
LATE 
CIVIL. 

16  A.  59- 
13  A  W.N. 

(1893)  209 


SHEIKH  WAZIR  (Judgment-debtor]  v.  DHUMAN  KHAN  (Decree-holder}* 
[17th  November,  1893.] 

Act  IV of  1882,  s.  92 — Redemptio  i  of  mortgage— Decrte  tor  redemption  omitting  to  state 
consequence  of  non  payment  of  mortgage  money  within  time  specified — .Limitation. 

Where  a  Court  gave  plaintiff  -A  decree  for  redemption  of  a  mortgage  conditioned 
on  payment  by  him  of  the  mortgage-money  within  a  specified  time  from  the  date  or 
the  decree,  but  omiuei  to  state  in  such  decree  what  would  be  the  consequence  of 
the  [66]  plaintiff's  default  in  so  paying  in  the  mortgage-money.  Held,  that  such 
omission  could  not  operate  to  extend  the  period  available  to  ihe  plaintiff  for 
payment  beyond  the  maximum  term  provided  for  by  s.  92  of  Act  No.  IV  of  1822. 
Jai  Kishn  v.  Bhola  Nath  (i)  referred  to.  Bandhu  Bhagatv.  Muhammad  Taqi  (2) 
dissented  from. 

£R.,  48  P.  R.  1906  =  104  P.L.R,    1906  ;  44   P.L.K.    1913  =  53   P.W.R.    1913  =  18   Ind. 

Gas.  48-.] 

THE   facts  of  the  case  are  fully  stated  in  the  judgment  of  Aikman,  J. 
Mr.  Amir-ud-dm,  for  the  appellant. 
Mr.  Kazim  Husain,  for  the  respondent. 

JUDGMENT. 

AIKMAN,  J. — These  are  connected  appeals  and  may  be  conveniently 
disposed  of  together.  The  appellant  in  both  is  one  Sbeikh  Wazir  ;  and 
the  respondent  in  both  is  one  Dhuoaan  Khan.  Tbe  father  of  Sheikh  Wazir 
executed  in  favour  of  Daumau  Khan,  a  usufructuary  mortgage  of  his  culoi- 
vatory  holding  as  surety  for  a  loan  of  Ks.  340.  It  was  stipulated  in  the 
mortgagee-deed  that  the  mortgagor  might,  by  repaying  the  loan,  on  the 
full  moon  of  Joth  in  any  year,  redeem  the  mortgage.  The  mortgagor 
having  died,  a  suit  was  instituted  by  his  son,  the  present  appellant,  for 
redemption.  On  the  22nd  of  September,  1890,  the  Court  of  first  instance 
passed  a  decree  declaring  the  appellant  entitled  to  redeem  on  payment  of 
Bs.  340.  Tde  mortgagee  appealed  to  the  District  Judge,  who,  on  the  14th 
of  April  1891,  modified  the  decree  of  the  first  Court,  by  declaring  that  the 
mortgagee  was  entitled  to  recover  from  the  mortgagor  a  sum  of  Us.  180  with 
proportionate  costs  in  both  Courts,  in  addition  to  the  amount  found  due  by 
the  Munsif.  The  decree  of  the  District;  Judge  directed  that  the  whole 
amoupt  was  to  be  paid  within  six  months  from  the  date  of 'the  decree, 
but  was  silent  as  to  what  was  to  happen  in  the  event  of  the  money  net 


*  Second  Appeals  Nos.  44  and  45  of  1893,  from  orders  of  C.L.M.  Bales,  Esq., 
District  Judge  of  Azimg*rh,  dated  the  16th  November,  1892,  reversing  orders  of  Babu 
Jai  Lai,  Munaif  of  Azamgarh,  dated  the  15th  of  July,  and  the  12th  of  August,  1892. 

(1)  14  A.  5a9.  (2)  14  A.  350. 
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1893        being  paid  within  the  period  fixed.     Whilst  the   appeal  to  the  District 

Uov.  17.     Judge  was  pending,  the  mortgagor  deposited  the  amount  found  due  by  the 

Court  of  first  instance  and  obtained  possession  of  the  property.     He,  how- 

APPEL-     ever,  allowed  six  months  to  elapse  after  the  date  of  the  District  Judge's 
LATE       appellate  decree,  without  paying  in  the  additional  sum  found  due  by  the 

ClVIL.  Judge.  Thereupon  the  mortgagee  applied  to  be  restored  to  possession  of  the 
[b7]  property,  on  the  ground  that  the  mortgagor's  failure  to  pay  the 
money  within  the  time  fixed  had  rendered  the  decree  incapable  of  exe- 

S  A.W.N.  cutjon  Tne  mortgagee,  either  through  the  Court  or  by  consent  of 
(1893)  222.  I.J.JQ  mortgage^  ifc  jg  not  clear  which,  did  get  back  possession  from  the 
mortgagor.  The  mortgagor  then  applied  to  the  Munsif  urging  that  as  the 
decree  of  the  appellate  Court  did  not  specify  what  would  be  the  result  of 
the  non-payment  of  the  additional  sum  of  Ea.  180, he  was  entitled  to  pay 
in  this  additional  sum  any  time  within  three  years  from  the  date  of  the 
decree,  and  in  support  of  his  contention  referred  to  the  rule  of  Mr. 
Justice  Mahmood  in  the  case  of  Bandhu  Bhagat  v.  Muhammad  Taqi  (1). 
The  Munsif  sustained  the  mortgagor's  contention,  allowed  him  to  pay  in 
the  additional  money  found  due  by  the  Judge,  and  directed  him  to  be  put 
in  possession  of  the  mortgaged  property.  This  order  was  passed  on  the 
16th  of  July,  1892.  On  the  12bh  of  August,  1892,  the  Munsif  passed  an 
order  of  a  similar  nature  directing  that  the  mortgagor  should  be  put  in 
possession,  and  declaring  that  he  was  entitled  to  get  possession  of  the  land 
along  with  the  crops  thereon.  Both  of  these  orders  were  appealed  to  the 
District  Judge,  who.  for  the  reasons  set  forth  in  his  judgment,  dated  the 
16th  of  November,  1892,  allowed  the  appeals  and  set  asida  the  Munsif's 
orders.  I  may  mention  here  that  the  Munsif's  order  of  the  16fch  of  July, 
1892  also  dealt  with  the  question,  as  to  the  right  of  the  mortgagee  to 
attach,  in  satisfaction  of  the  costs  decreed  to  the  mortgagee  in  the  appeal 
in  the  redemption  suit,  the  money  deposited  for  redemption.  This 
question  has  not  been  specially  raised  in  the  grounds  of  appeal  before  me, 
and  I  do  not  feel  called  upon  to  deal  with  it,  more  especially,  as  it  will 
become  immaterial  in  view  of  the  order  I  am  about  to  pass. 

The  main  question  raised  in  this  appeal  is  as  to  who  should  have 
possession  of  the  mortgaged  property,  and  this  has  been  very  fully  and 
ably  argued  by  the  Counsel  on  both  sides.  The  question  is  by  no  means 
free  from  difficulty,  but  I  have  arrived  at  the  conclusion  that  the  appellate 
Court's  decrees  are  right  and  ought  to  be  affirmed.  [68]  The  ruling  upon 
which  the  Munsif  relied,  namely,  Bandhu  Bhagat  v.  Muhammad  Taqi  (1) 
was,  as  is  pointer!  out  by  the  District  Judge,  dissented  from  the  case  of  Jai 
Kishn  v.  Bhola  Nath  (2).  The  learned  Counsel  for  the  appellant  contends 
that  the  observations  dissenting  from  the  former  ruling  were  obiter  dicta 
and  had  nothing  to  do  with  the  question  which  was  before  the  Court.  Be 
this  as  it  may,  I  agree  with  what  was  said  by  the  learned  Judges  who 
decided  the  latter  case.  Section  92  of  the  Transfer  of  Property  Act  fixes 
a  period  beyond  which  a  Court  cannot  allow  time  to  a  plaintiff  claiming 
redemption,  for  payment  of  the  money  necessary  to  redeem  the  property, 
and  the  silence  of  the  Court  as  to  what  is  to  happen  if  the  money  is  not 
paid  within  the  time  fixed,  cannot,  I  think,  in  any  case,  have  the  effect  of 
giving  the  plaintiff  an  extension  beyond  the  statutory  period.  As  this  was 
usufructuary  mortgage,  the  Court  could  not  declare  that  a  failure  to 
deposit  the  mortgage-money  within  the  time  fixed  should  debar  him  of  all 
right  to  redeem. 

(1)  14  A.  350,  (2)  14  A.  529. 
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The  Judge  says  "  that  his  intention  was  that  a  failure  of  payment 
within  the  fixed  tima  was  to  have  the  effect;  of  rendering  void  the  decree 
allowing  redemption."  It  is  unfortunate  that  he  did  not  clearly  express 
his  meaning,  but  I  do  not  think  it  would  ha  putting  any  strained  interpre- 
tation upon  his  decree  to  bold  that  this  is  the  meaning  of  it.  We  have  then 
the  decree  of  an  appellate  Court  rendering  the  decree  of  a  Court  of  first 
instance  subject  to  a  certain  condition,  and  s.o  far  modifying  the  first 
Court's  decree.  It  is  the  decree  of  the  appellate  Court  which  has  to  be 
executed.  If,  previous  to  the  passing  of  that  appellate  order,  the  mortgagor 
got  possession,  and  if  he  allowed  the  first  Court's  decree  to  become 
inoperative  by  his  neglect  to  comply  with  the  condition  imposed  by  the 
appellate  Court,  I  think  the  opposite  party  is  entitled  to  be  replaced  in 
possession,  on  the  ground  that  the  mortgagor  had  been  let  in  under  a  decree 
which  by  the  force  of  the  appellate  decree  had  become  of  no  effect.  This 
is  really  the  only  point  in  the  case.  The  learned  Counsel  tor  the  appellant 
[69]  argues  that,  as  the  mortgagor  is  in  possession,  the  mortgagee's 
remedy  was  to  bring  a  separate  suit  for  restitution  to  possession,  and  he 
refers  to  the  case  of  Aminabi  v.  Sidu  (1).  The  facts  of  that  case  are  not 
on  all  fours  with  this.  Multiplicity  of  suits  should  be  avoided,  and  this 
matter  was  properly  disposed  of  in  the  execution  department.  The  learned 
Counsel  for  the  appellant  asks  me  to  make  it  clear  that  the  effect  of  the 
Judge's  order,  which  is  now  upheld,  is  not  to  debar  his  client  for  all  time 
from  redeeming.  I  have  no  hesitation  in  saying  that  that  cannot  be  the 
effect  of  the  order,  and  Mr.  Abdul  Majid,  who  appears  for  the  respondent, 
admits  this  is  so.  The  right  to  redeem  is  by  the  terms  of  the  deed  a 
recurring  right,  and  the  present  decision  will  not  bar  the  appellant  from 
redeeming  the  mortgage  in  future  by  taking  proper  steps  and  complying 
with  the  terms  of  the  deed.  The  money  which  appellant,  has  paid  into 
Court  will  of  course  be  refunded  to  appllant  subject  to  any  claims  the 
mortgagee  or  others  may  succeed  or  my  have  succeeded  in  establishing 
against  it. 

For  the  above  reasons,  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed, 

16  A.  69  =  13  A.W.N.  (1893)  217. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Knot. 


ABDUL  EAHMAN  (Defendant)  v.  D.  EMILE  (Plaintiff)* 
D.  EMILE  (Plaintiff]  v.  ABDUL  KAHMAN  (Defendant).* 

,  [13th  November,  1893.] 
Easement— Custom — Right  of  privacy. 

The  customary  right  of  privacy  whioh  prevails  in  various  parts  of  the  North- 
Western  Provinces  is  a  right  which  attaches  to  property  and  is  not  dependent  os 
the  religion  of  the  owner  thereof. 

[R.,  3  N.L.B.  114  (124)  ;  D.,  18  M.  163  =  5  M.L.J.  26.] 


•  Second  Appeals  Nos.  83,  84  and  110  of  1892,  from  decrees  of  H,B.  Punnett.'Eeq., 
Officiating  Judge  of  Saharanpur,  dated  the  30th  August  1890,  partly  modifying  and 
partly  confirming  a  decree  of  C.  Steel,  Esq.,  Subordinate  Judge  of  Mussoorie,  dated 
the  26th  October,  1889- 

(1)  17  B.  547. 
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1893  THESE  were  three  appeals  arising  out  of  the  same   suit.     The  plain- 

Nov.  13.     tiff,   Emile,   sued  as   owner  of  a  house  in  the  Cantonment  of  Landour, 

alleging  that  the  defendant,  Abdul  Rahman,  who  was  owner  of  a  house 

APPEL-  situated  at  a  short  distance  from  the  plaintiff's,  [70]  had  rehuilfc  his 
LATE  house  making  the  lower  story  higber,  than  it  was  before,  and  adding  an 
CIVIL  upper  story  with  a  verandah  and  windows  looking  on  to  the  upper  story 

, '      of  the  plaintiff's  house,    thereby  destroying  the  privacy  of  the  rooms  on 

16  A.  69=  the  upper  story  of  the  plaintiff's  house,  and  also  interfering  with  the 
13  A.W  N.  access  of  light  to  the  rooms  on  the  lower  story.  The  plaintiff  also  alleged 
(1893)  217,  that  the  defendant  had  raised  the  level  of  the  land  between  his  building 
and  the  plaintiff's  stable,  thereby  causing  surface  drainage  to  percolate 
through  the  walls  of  the  plaintiff's  stable.  The  plaintiff  prayed  for  (a) 
demolition  of  BO  much  of  the  defendant's  upper  story  as  impeded  access 
of  light  and  air  to  the  plaintiff's  cook-house  ;  (b)  closure  of  the  defendant's 
upper  story  doors  and  verandah  ;  (c)  reduction  of  height  of  open  land 
between  defendant's  house  and  plaintiff's  stable  to  its  natural  level,  and 
Rg.  2,500  compensation  for  damage  caused  to  plaintiff  through  defendant's 
invasion  of  his  privacy  and  right  to  light  and  air. 

The  defendant  replied  that  his  house  caused  no  actionable  obstruction 
to  the  plaintiff's  rights  ;  that  the  law  recognized  no  such  right  of  privacy 
as  that  claimed  by  the  plaintiff  ;  that  the  plaintiff's  stables  had  always 
suffered  to  a  like  extent  from  the  percolation  of  water  ;  and  that  the  plain- 
tiff (if  he  had  any  remedy  at  all,  which  was  denied)  would  be  entitled 
to  damages  only. 

The  Court  of  first  instance,  the  Subordinate  Judge  of  Dehra  Dun, 
found  against  the  plaintiff  on  the  question  of  obstruction  to  light  and  air, 
and  in  his  favour  on  the  other  issues,  i.e.,  as  to  the  stables  and  the  question 
of  the  plaintiff's  right  of  privacy,  and  gave  the  plaintiff  a  decree  for  the 
rectification  by  the  defendant  of  the  drainage  in  the  neighbourhood  of  the 
plaintiff's  stables,  for  the  closing  of  doors  and  windows  on  tbedefendint's 
uprer  story  which  were  nearest  to  the  plaintiff's  house,  and  the  removal 
of  the  defendant's  verandah  and  for  Rs.  300  damages. 

From  this  decree  both  parties  appealed  to  the  District  Judge. 
The  defendant's  appeal  was  dismissed,   the  Judge  affirming  the  view 
of  the  Court  of  first  instance  that  a  right  of  privacy  did  subsist  in  favour  of 
the  plaintiff  in  respect  of  the  rooms  in  question. 

[71]  The  plaintiff's  appeal  was  partially  successful,  inasmuch  as 
the  Court  increased  the  amount  awarded  to  him  as  compensation  for  the 
invasion  of  his  right  of  privacy,  and  gave  damages  on  account  of  the 
obstruction  caused  by  the  defendant's  building  to  the  passage  of  light  and 
air  to  the  plaintiff's  lower  rooms. 

From  each  of  these  appellate  decrees  the  defendant  appealed  to  the 
High  Court ;  and  the  plaintiff  appealed  from  the  decree  in  his  appeal 
below,  claiming  demolition  of  the  defendant's  upper  story  and  increased 
damages. 

Messrs.  T.  Conlan  and  Abdul  Majid,  for  the  appellant  I  in  S.A.Nos.  83 
Mr.  W.  K.  Portert  for  the  respondent.  and  84. 

Mr.  W.  K.  Porter,  for  the  appellant. 
Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

EDGE,  0.  J.,  and  KNOX,  J. — In  two  of  these  appeals  the  defendant  in 
the  suit  is  the  appellant ;  in  the  third  the  plaintiff  is  the  appellant.  The 
plaintiff  was  the  owner  of  a  house  in  Landour.  The  defendant  was  the 
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owner  of  an  adjoining  house.     The  defendant    proceeded  to  rebuild  his        1893 
house.     He  built  it  much  higher  than  it  was  before,  and  in  such  a  way  as     NOV.  13. 
to  seriously  diminish  the  light  and  air  of  the  plaintiff's   cook-house,    and 
destroyed  the  privacy  of  certain  rooms  in    the    plaintiff's    house.     For     APPEL- 
these  acts,  and  another  which  is  now  immaterial,  the  plaintiff  brought  his       LATE 
suit.  CIVIL. 

The  plaint  and  the  written  statement  are  rather  inartificially  drawn, 
but  it  is  obvious  that  the  plaintiff  was  complaining  of  a  loss  of  light  and  air  16  *•  69== 
and  of  an  invasion  of  the  privacy  of  his  house.  On  the  question  of  privacy  13  *•*  N. 
the  defendant  merely  pleaded  that  "  the  law  recognises  no  such  right  of  (1393)217. 
privacy  as  is  claimed."  Tbat  the  law  does  recognise  a  right  of  privacy 
in  those  provinces  when  established  by  custom  was  decided  by  this  Court 
in  Gokal  Prasad  v.  Radho(l).  It  is  obvious  from  the  judgments  of  the 
two  Courts  below  what  was  the  contention  of  the  parties  on  this  question 
of  privaoy.  [72]  The  defendant  apparently  contended  that  the  plaintiff,  not 
being  a  Muhammadan  or  a  Hindu,  could  have  no  right  of  privacy.  The 
plaintiff,  on  the  other  band,  contended  that  the  right  of  privacy  was  one  of 
property,  and  that  the  religion  of  the  owner  of  the  property  was  immaterial. 
It  does  not  apoear  to  have  been  suggested  (drawing  our  conclusion  from 
the  judgments)  that  the  custom  of  privacy  did  not  prevail  in  Landour.  We 
can  see  no  reason  in  this  case  why  the  plaintiff  was  not  entitled  to  the 
same  right  of  privacy  which  his  neighbours,  who  are  Hindus  or  Muham- 
ruandans,  enjoyed.  When  the  plaintiff  on  a  former  occasion,  as  appears 
by  one  of  the  judgments,  attempted  to  invade  the  privacy  of  one  of  his 
neighbours,  a  Muhammadan,  the  Muhammadan  cbjected,  and  the  plaintiff 
desisted  from  his  invasion  of  his  privacy.  We  are  of  opinion  that  the 
particular  religion  of  the  plaintiff  was  immaterial,  and  that  in  that  respect 
the  judgment  in  the  Court  below  was  right. 

In  one  of  the  defendant's  appeals  it  was  contended  that  the  damages 
awarded  were  excessive.  The  District  Judge  found,  as  we  understand 
his  judgment,  that  there  had  been  substantial  interference  with  the  light 
and  air  of  the  cook-house,  and  that  the  cook-house  could  not  be  used  as 
theretofore.  There  does  not  appear  to  be  any  question  of  law  involved  in 
the  amount  of  damages.  We  dismiss  the  defendant's  two  appeals  with 
costs. 

As  to  the  plaintiff's  appeal,  it  is  as  unsubstantial  as  were  the 
appeals  of  the  defendant.  The  Judge  refused  to  give  a  mandatory  injunc- 
tion comeplling  the  defendant  to  pull  down  the  building.  He  considered 
that  the  plaintiff  should  have  come  earlier  for  an  injunction.  He  also 
considered  that  the  damages  which  he  awarded  were  sufficient  to  compen- 
sate the  olaintiff  for  the  injuries  he  sustained  through  the  acts  of  the 
defendant.  We  should  certainly  not  think  of  interfering  with  that  decree. 
We  dismiss  that  appeal  with  costs. 

Appeal  dismissed. 


(1)  10  A.  358. 
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1393  16  A.  73  =  14  A.  W.N.  (1899)  1. 

Nov.  13.  APPELLATE  CIVIL. 

APPEL-  [1 3]  Before  Mr,  Justice  Aikman. 

LATE 

CIVIL.  DIN  DIAL  (Plaintiff)  v.  HAR  NARAIN  AND  OTHERS  (Defendants)* 

[13th  November,  1893.] 

13  AW  N     ^°'  XV  of  1877,  Sch.  it  Arts.  91, 120,  127 — Limitation— Suit  to  set  aside  an  instrument 

— Suit  for  maintenance   of  possession  in  joint  family  property. 
(1894)  1. 

The  plaintiff  sued  for  maintenance  of  possession  in  certain  joint  family  pro- 
perty by  cancelrnent,  as  far  as  his  interest  was  concerned,  of  a  certain  deed  of 
sale  by  which  another  co-parcener  in  the  same  property  had  purported  to  convey 
the  whole  to  a  stranger.  Held,  that  the  limitation  applicable  to  such  a  suit  was 
that  prescribed  by  s.  120  of  sob.,  ii  of  the  Indian  Limitation  Act,  1877.  and  not 
that  prescribed  by  art  91,  Sobha  Pandey  v.  Saliodra  Bibi  (1)  referred  to :  Janki 
Eunwar.  v.  Ajit  Singh  (2)  distinguished. 

[F,,  22  A.  PO  ;  R.,  7  A.L.J.  783  (786)  =  6  Ind.  Gas.  841  ;  1  C.L.J.  73  (80);  84  P.R.  1902 
116  P  L.R.  1902.] 

THE  facts  of  this  casa  sufficiently  appear  from  the  judgment  of 
Aikman,  J. 

Babu  Becha  Bam  Bhattacharji,  for  the  appellant. 

Pandit  Sundar  Lai  and  Munshi  Bam  Prasad,  for  the  respondenta. 

JUDGMENT. 

AlEMAN,  J. — The  only  question  raised  by  this  appeal  is  one  of 
limitation.  The  plaintiff,  who  is  appellant  here,  came  into  Court;  alleging 
that  a  deceased  relation  of  his  own  had  executed  in  favour  of  the  respondent, 
Har  Narain,  a  deed  of  sale  by  which  he  professed  to  transfer  the  whole  of 
certain  joint  family  property,  one-fourth  of  which  the  plaintiff  asserts  be 
owns  and  is  in  joint  possession  of. 

The  relief  is  not  very  clearly  set  forth  in  the  plaint :  but  what  the 
plaintiff  asks  is,  that  be  may  be  maintained  in  his  joint  possession  by 
cancellation  of  the  deed  of  sale,  so  far  as  it  is  injurious  to  his  rights. 
The  date  of  the  cause  of  action  is  put  down  in  the  plaint  as  the  24th  of 
December  1887,  on  which  date  the  plaintiff  states  the  collusive  proceeding 
of  the  vendor  and  the  vendee  came  to  bis  knowledge. 

The  suit  was  instituted  on  the  23rd  of  September  1890.  Both  the 
lower  Courts  have  found  that  the  sale  came  to  the  plaintiff's  knowledge 
at  least  as  far  back  as  the  3rd  of  September  1887,  and,  [74]  treating  the 
case  as  one  falling  within  art.  91  of  sch.  ii  of  the  Indian  Limitation  Act, 
1877,  have  dismissed  the  plaintiff's  suit  as  barred  by  three  years'  limita- 
tion. The  learned  pleader  for  the  appellant  contends  that  art.  91  is  not 
applicable  to  the  case,  which,  he  maintains,  falls  either  within  art.  127, 
which  allows  a  twelve  years'  period  of  limitation,or  art.  120,  which  allows 
a  six  years'  limitation. 

If  either  of  these  articles  applies,  the  plaintiff's  suit  was  within  time. 
The  question  for  decision  is  not  by  any  means  an  easy  one  ;  but  after 
listening  to  the  able  arguments  of  the  Counsel  in  the  case,  I  have  come  to 
the  conclusion  that  the  suit  is  not  one  to  which  art.  91  would  apply. 
What  we  have  to  consider  is,  what  was  the  real  prayer  of  the  plaintiff? 

*  Second  Appeal  No.  82  of  1892,  from  a  decree  of  Rai  Pandit  Indar  Narain, 
Subordinate  Judge  of  Mainpuri,  dated  the  30th  September,  1891,  confirming  a  decree 
of  Munshi  M*dho  Das,  Munsif  of  Etawah,  dated  the  1st  December,  1890. 

(1)  5  A.  322.  (2)  15  C.  58. 
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It  is  not  a  suit  merely  for  the  cancellation  of  an  instrument,  the  validity 
of  which,  save  in  so  far  as  it  affects  his  rights,   claintiff  does  not  dispute. 
It  appears  to  me  that  what  the  plaintiff  really  asks  is  a  declaration  that  his 
right  is  not  affected  by  the  sale-deed  which  was  executed  by  the  deceased 
Earn  Sahai.     Such  a  declaration  would  of  course  involve    a  pronounce- 
ment by  the  Court;  that  the  sale-deed  was  ineffectual  so  far  as  it  professed 
to  transfer  the  plaintiff's  share.     But  this  is  different  "from  a  prayer,  pure 
and  simple,  to  have  an  instrument   set  aside.     The   case  seems    to  me  to 
resemble  that  of  Sobha   Pandey  v.  Sahodra    Bibi  (l).     In  that  case  the 
plaintiff  alleged  thab  he  was  proprietor  of  certain  land  which    one  of  the 
defendants  had  wrongfully  mortgaged  to  the  others,  and  he  prayed  that, 
the  mortgage-deed  being  set  aside,  the  land  might  be  protected  from  illegal 
foreclosure  by  cancelment  of  the  foreclosure  proceedings  which   had  been 
instituted  by  the  mortgagee.     This  Court  remarked  : — "This  is  not  a  suit 
strictly  for  cancelment  or  setting  aside  an  instrument  to  which  the  limitation 
in  No.  91,  sch.  ii  of  the  Limitation  Act  will  apply,  which  are    suits  of  the 
nature  of  those  referred  to  in  s.  39  of  the  Specific  Eelief  Acfe,  but  it  is  rather  a 
suit  for  a  declaratory  decree  and  is  not  barred  by  limitation."  I  would  also 
refer  to  an  extract  from  an  unreported  judgment  of  Turner,  C.J.andKernan 
J.,  which  is  given  at  p.  28  of  I.L.K.,  14  Madras  :  "  If  a  person  not  having 
[75]   authority  to  execute  a  deed,  or  having  such  authority  under  certain 
circumstances  which  did  not  exist,  executes  a  deed,  it  is  not  necessary  for 
persons  who  are  not  bound  by  it  to  sue  to  sec  it  aside,  for  it  cannot  be  used 
against  them.     They  may  treat  it  as  non-existent  and  sue  for  their  right 
as  if  it  did  not  exist."     On  this  view   the   prayer   for  cancelment  of  the 
deed  to  be  found  in  the  plaint  may  be  treated  as  merely  incidental  to  the 
main  relief  asked.     The  learned  counsel   for  the  respondent  relies  on  the 
ruling  in    Janki   Kumvar  v.    Ajit  Singh  (2)    as  overriding  the   previous 
decision  above  referred  to.    But  in  that  case  one  of  the  plaintiffs  was  him- 
self executant  of  the  document  which   it   was  sought  to   cancel,    and   the 
grounds  on  which  their  Lordships  of  the   Privy   Council  held  that  that 
suit  was  within  art.  91   are  not  to  be   found  in  the  present  case.     In  my 
opinion  plaintiff's  suit  falls  within  art.    120  of  the  second  schedule  of  the 
Limitation  Act.     I  allow  the  appeal,  and,   setting  aside  the  decrees  of  the 
lower  Courts,  remand    the    case  to  the   Court  of    first  instance  under  the 
provisions  of  s.  562  of  the  Code  of  Civil  Procedure. 

The  costs  of  this  appeal  will  be  the  costs  in  the  cause. 

Cause  remanded. 


16  A.  75  =  13  A.W.N.  (1893)  219. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Burkitt. 


1893 

NOV.  13. 

APPEL- 
LATE 
CIVIL. 

16  A.  73  = 
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(1894)  1. 


RAM  NABAIN  BAI  AND  OTHEBS  (Decree-holders)  v.  BAKHTU  KUAB 

AND  OTHEBS  (Judgment-debtors)  *     [18th  November,  1893.] 
Execution  of  decree—Limitation—Act  XV  of  1877,  sch.  ii,  art.  179,  clause  U). 

Held  that  an  application  made  before   the  passing  of  Act  No.  VI  of  1892  by  a 
decree-holder  to  the  Court  executing  the  decree  to  strike  off  a  pending  application 

*  Second  Appeal,  No.  1306  of  1993,  from  an  order  of  Pandit  Bansi  Dhar,  Subordi- 
nate Judge  of  Ghazipur,  dated  the  30th  August  1892,  reversing  the  order  of  Babu 
Girdhari  Lai,  Munaif  of  Ballia,  dated  the  16th  September  1891. 

(1)  5  A.  322.  (2)  15  G,  58. 
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for  execution  with  liberty  to  make  a  fresh  application  for  execution  of  the  same 
decree,  was  an  application  in  accordance  with  Jaw  to  take  a  step  in  aid  of  execu- 
tion of  tbe  decree  within  the   meaning  of  Aot   No.  XV  of  1877,   soh.  ii,  art.   179, 
ol.  (4) 
[Digs.,  23  C.  817.] 

THE  facts    of  this  case  sufficiently    appear    from    the  judgment  of 
BURKITT,  J. 

[76]  Babu  Viddya  Gharan  Singh,  for  the  appellants. 
Munshi  Govind  Prasad,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J. — This  is  an  appeal  in  execution  proceedings  from  an 
order  of  the  Subordinate  Judge  of  Gbazipur,  reversing  an  order  of  the 
Munsif  of  Ghazipur,  and  rejecting  appellants'  application  to  execute  a 
decree,  dated  the  5th  of  March  1883.  Passing  over  intermediate  applica- 
tions, I  find  that  an  application  to  execute  this  decree  was  made  on  the 
19th  of  April  1888,  and  the  next  succeeding  similar  application  was  made 
on  the  29tb  of  April  1891.  Prima  facie,  therefore,  this  latter  application 
was  10  days  beyond  time.  It  is,  however,  contended  for  the  appellants 
that  an  application  made  by  frhem  on  the  27fch  of  February  1889  has  the 
effect  of  saving  limitation.  The  Munsif  accepted  that  view  and  held  that 
the  latter  application  was  an  application  which  asked  the  Court  to  take  a 
step  in  aid  of  execution.  With  this  view  the  lower  appellate  Court  dis- 
agreed and  rejected  the  execution-application  of  April  1891  as  time-barred. 
Now,  as  to  the  application  of  the  7th  of  February  1889,  it  appears  that 
proceedings  in  execution  on  the  application  of  April  1888  were  then 
pending,  and  that  a  date  had  been  fixed  in  February  1889  for  the  sale  of 
certain  property.  The  decree-holder  then,  on  the  7th  of  February  1889, 
applied  to  the  Court  to  strike  off  the  execution-proceedings  temporarily 
(but  maintaining  the  attachment  of  the  property),  and  he  added  to  his 
application  a  request  for  permission  to  make  a  fresh  application  at  some 
future  date.  This  application  for  permission  to  apply  again  was  necessary 
under  s.  373  of  the  Code  of  Civil  Procedure,  under  the  law  as  it  stood 
before  Act  No.  VI  of  1892  came  into  force. 

The  question  I  have  to  determine,  then,  is  whether  this  application 
for  leave  to  apply  at  some  future  time  to  execute  the  decree',  is  an  applica- 
tion to  the  proper  Court  in  accordance  with  law  to  take  a  step  in  aid  of 
execution.  The  point  is  a  novel  one,  and,  so  far  as  I  can  ascertain,  it 
has  not  yet  been  covered  by  authority.  But,  as  I  entertain  no  doubt 
respecting  it,  I  consider  it  unnecessary  to  refer  it  to  a  Bench  of  two  Judges. 

[77]  Now,  the  application  most  undoubtedly  was  one  in  accordance 
with  the  law  as  understood  in  these  provinces  before  Act  No.  VI  of  1892 
was  passed,  and  it  asked  the  proper  Court  to  do  that  without  which  no 
furture  execution-application  could  be  entertained.  The  decree-holder, 
while  temporarily  withdrawing  the  then  pending  proceedings,  asked  for 
leave  to  renew  his  application  at  a  future  date.  Under  the  law  as  it  then 
stood  the  decree-bolder  could  not  have  made  any  subsequent  execution- 
application  if  he  had  not,  on  withdrawing  the  pending  proceeding,  obtained 
permission  from  the  Court  to  apply  again.  Under  these  circumstances,  I 
am  of  opinion  that,  as  the  granting  of  that  application  was  absolutely 
necessary  to  the  taking  of  further  proceedings  in  execution,  it  was,  and 
must  be  held  to  have  been,  an  application  to  the  proper  Court  to  take  a 
step  in  aid  of  execution  of  the  decree. 
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For  these  reasons  I  am  of  opinion  that  the  decision  under  appeal  is  1893 

wrong.     I   therefore  allow  this  appeal,  and,  setting  aside  the  decision  of  Nov.  13. 

the  lower  appellate  Court,  I  restore  that  of  the   Munsif  and   direct  that  

under   s.   562  of   the  Code  of  Civil  Procedure  the  record  be  remanded  for  APPEL- 

further  process  of  execution  in  due  course.     Costs  here  and  hitherto  to  be  LATE 

paid  by  the  respondents.  CIVIL 

Cause  remanded.  ,__ ' 
16ft.  75  = 

16  A.  77  =  13  A.  W.N.  (1893)  223.  <M98)Tl9.' 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 


CHAMELA  KUAR  AND  OTHEBS  (Judgment  -debtors]  v.  AMIR  KHAN 
(Decree-holder)*     [21st  November,  1893.] 


Civil  Procedure  Code,   s.   541  —  Ap-veil—  ft*  issitb  for  copy  of  decree  appealed  against 
accompanying  a  memorandum  of  appeai, 

A  memorandum  of  appeal  is  not  a  Rood  memorandum  of  appeal  in  law  unless 
it  is  accompanied  by  a  copy  of  the  decree  appealed  against.  Gulab  Devi  v, 
Shankar  Lai  (1)  followed. 

[R.,    16   C.L.J.    116   (118)  =  17  Ind,  Caa.  99(100);  9  C.P.L.R.  109  ;  9  Ind.  Cas.  222  = 
8  P.W.R.  1911  ;  11  Ind.  Cas.  8.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
AIKMAN,  J. 

[78]  Mr.  Abdul  Raoof,  for  the  appellants, 

Mr.  Amir-ud-din  and  Munshi  Gobind  Prasad,  for  the  respondent. 

JUDGMENT. 

AlKMAN,  J.  —  In  this  case  the  respondent,  who  had  got  a  decree 
under  the  provisions  of  s.  88  of  the  Transfer  of  Property  Act,  finding  the 
proceeds  of  the  mortgaged  property  insufficienb  to  pay  the  amount  dae 
under  the  mortgage,  applied  to  the  Court  under  s.  90  of  that  Act  to  pass 
a  decree  for  the  balance,  and  a  decree  was  passed.  The  judgment-debtors 
appealed  to  the  Judge  and  their  appeal  was  dismissed.  The  judgment- 
debtors  come  here  in  second  appeal. 

Mr.  Gobind  Prasad,  who  appears  for  the  respondent,  raises  what 
may  be  nailed  a  preliminary  objection,  on  the  ground  that  there  was  no 
valid  apoeal  before  the  Judge,  inasmuch  as  no  copy  of  the  decree  accom- 
panied the  memorandum  of  appeal.  Ifc  has  been  held  by  this  Court  in  the 
case  of  Gulab  Devi  v.  Shankar  Lai  (1)  that  the  copy  of  the  decree  is  a  neces- 
sary accompaniment  for  a  valid  appeal.  The  same  view  was  taken  in  an 
unreported  case  (First  appeal  from  Order  No.  33  of  1893)  decided  on  the 
10th  of  July  last  by  KNOX  and  BuRKlTT,  JJ. 

I  am  constrained  to  allow  this  objection,  and,  without  entering  into 
the  merits  of  the  case,  I,  on  this  ground,  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


*  Second  Appeal  No.  75  of  1893,  from  an  order  of  F.  W.  For,  Esq.,  District  Judge 
of  Gbazipur,  dated  the  26th  October  1892,  confirming  an  order  of  R*i  Lalta  Prasad, 
Additional  Subordinate  Judge  of  Ghazipur,  dated  the  31st  of  March  1892. 

(1)  12  A.W.N.  (1892)  47. 
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16  A.  78  =  13  ft.W.N.  (1893)  223. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Aikman. 


BASA  MAL  AND  OTHERS  (Decree-holders)  v.  TAJAMMAL  HUSAIN 
(Judgment-debtor)*      [23rd  November,  1803,] 

Act  No.  IV  cf  1882,  s.  88— Execution  of  decree — Act  X  of  1870,  s.  9— Acquisition  by 
Government  of  land  subject  to  a  mortgage — Neglect  of  mortgagees  to  claifn  ccmpcnsa- 
tion — Assessment  of  compensation  in  favour  of  mortgagor — Subsequent  remedy  af 
mortgagees, 

B.  M.  and  others,  mortgagees,  obtained  a  decree  under  s.  88  of  the  Transfer  of 
Property  Act,  1882,  for  the  sale  ot  the  mortgaged  property.  Before  execution  of 
that  [79]  decree  some  of  the  mortgaged  property  was  taken  up  by  Government 
under  the  provisions  of  the  Land  Acquisition  Act,  1870.  The  mortgagees  never 
put  in  any  claim  with  regard  to  the  mortgaged  property  in  response  to  the 
notification  made  under  s.  9  of  the  last  mentiooed  Act,  but  subsequently  sought 
to  attach  in  the  bands  of  the  Collector  the  compensation  money  about  to  be  paid 
to  the  mortgagor.  On  these  facts  it  was  held  that  the  mortgagees  weretnot 
entitled  to  attach  such  money  in  execution  of  their  decree  under  the  Transfer  of 
Property  Act,  1882. 

[DUi..  6  C.L.J.  745  =  13  C.W.N.  350  (353);  1  Ind.    Gas.  164   (165)  ;  D.,    17    P.E.  1907 
=  2  P.L.R.  1908  =  67  P.L.R.  1907.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
AIKMAN,  J. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellants. 
Munshi  Madho  Prasad,  for  the  respondent. 

JUDGMENT. 

AlKMAN,  J. — The  appellants  in  this  case  obtained  a  decree  for  the 
sale  of  certain  landed  property  in  enforcement  of  a  mortgage  on  it.  Before 
the  decree  was  executed  a  portion  of  the  property  was  taken  up  by  Govern- 
ment for  a  railway  now  in  the  course  of  construction,  and  compensation 
was  awarded  for  it.  The  decree-holders  applied  to  the  lower  Court  to 
attach  the  amount  of  compensation  in  the  hands  of  the  Collector  in  exe- 
cution of  their  decree  for  sale.  Their  application  was  refused,  and  they 
appeal  to  this  Court. 

In  my  opinion,  the  learned  Subordinate  Judge  was  right.  When 
land  is  taken  up  by  Government,  public  notice  is  given  thereof,  and  noti- 
fication is  made  that  "  claims  to  compensation  for  all  interests  in  such  land 
may  be  made  to  the  Collector "  (s.  9  of  Act  No.  X  of  1870).  It  was 
open  to  the  decree-holders  to  put  in  a  claim  under  this  section.  Having 
failed  to  do  so,  I  do  not  think  that  they  are  entitled,  by  force  of  a  decree 
prepared  under  s.  88  of  the  Transfer  of  ^Property  Act,  to  attach  the  amount 
of  compensation  which  has  been  awarded  by  the  Collector  to  the  mort- 
gagor. They  may  proceed  against  the  remainder  of  the  property  which 
has  not  been  taken  up,  and,  if  the  proceeds  of  the  sale  of  that  property 
prove  insufficient  to  discharge  the  amount  due  under  the  decree,  they  may 
apply  to  the  Court  under  s.  90  for  a  decree  for  the  balance. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


*  First  Appeal  No.  62  of  1893,  from  an  order  of  Babu  Mrittonjoy  Mukerji,  Subor- 
dinate Judge  of  Moradabad,  dated  the  18th  February  1893. 
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16  A.  80  =  14  ft.W.N.  (1894)  9.  1893 

[80]  REVISIONAL  CRIMINAL.  Nov.  29. 

Before  Mr.  Justice  Aikman.  REVI- 


IN   THE   MATTER   OF  THE   PETITION   OF   MATHURA   DAS.* 
[29th  November,  1893.J 

4  R   X      DA 

Criminal  Procedure  Code,  ss.  195,  439,  476— Order  directing  prosecution— Revision.  .  _'      .. 

Under  the  general  revfsional  powers  conferred  by  s.  439  of  the  Code  of  Criminal      Mgoa\  a 
Procedure,  a  High  Court  has  power  to  consider  the  propriety  of  an  order  which 
purports  to  be  passed  under  s.  476  of  the  Code.     Queen- Empress  v.  Rachappa  (1) 
dissented  from. 

Where  a  defendant  in  a  suit  in  the  Court  of  a  Munsif  applied  to  the  District 
Judge  for  sanction  under  s.  195  of  the  Code  of  Criminal  Procedure  to  prosecute 
a  witness  who  had  given  evidence  in  the  Munsif's  Court  in  support  of  a  deed, 
produced  as  evidence  before  that  Court,  which  had  been  found  by  the  Muu;-if  to 
be  a  forgery,  'and  the  District  Judge  refused  the  application,  but,  purporting  to 
act  under  s.  476  of  the  Code,  himself  ordered  the  prosecution  of  such  witness  ; 
Held  that  the  Judge's  order  was  made  without  jurisdiction,  the  offence  in  respect 
of  which  the  prosecution  was  directed  having  been  neither  committed  before  him 
nor  brought  to  his  notice  in  the  course  of  a  judicial  proceeding. 

[Overruled,  34  A.  602  (603)  =  10  A.L.J.  174  =  13  Or.  L.J.  717  =  16  Ind.  Gas.  525;  Diss., 
13  Cr.  L.J.  1  =  13  Ind.  Gas.  Ill  ;  P.,  9  Cr.  L.J.  181  (182)  =  1  Ind.  Cas.  220  ; 
R..  26  A.  249  =A.W.N.  (1904)  15  (17)  ;  35  A.  8  (9)  =  10  A.L.J.  331  =  13  Cr.  L.J. 
829  (830)  =  17  Ind.  Gas.  573  (574);  15  A.W.N  225;  6  A.  L.J.  392  (399);  26  B,  785 
(787);  21  M.  124-  (126)  =  2  Weir  593  (F.B.)  ;  9  C  P.L.R.  27  28);  7  Cr.  L.J.  281 
=  1(53  P.L.R.  1908;  7  P.W.R.1908  (Cr.j  =  5  P.R.  1908  (F.B.),  18  P.R.  1902  (Cr.) 
=  73  P.L.R.  1902  ;  Rat.  Unrep.  Gr.  R.  895  (899)  ;  D.,  97  P.L.R.  1903.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
AIKMAN,  J. 

Babu  Becha  Ram,  for  the  applicant. 

The  Government  Pleader  (Munshi  Ram  Prasad],  for  the  Crown. 

JUDGMENT. 

AIKMAN,  J. — This  is  an  application  for  the  revision  of  an  order  passed 
by  the  learned  District  Judge  of  Moradabad  directing  the  prosecution  of 
the  applicant  for  offences  punishable  under  ss.  193  and  471  read  with 
s.  109  of  the  Indian  Penal  Code.  The  order  purports  to  have  been  passed 
tinder  the  provisions  of  s.  476  of  the  Code  of  Criminal  Procedure.  At  the 
outset  a  question  was  raised  whether  this  Court  has  any  power  of  interfer- 
ing with  an  order  passed  under  that  section.  Reference  was  made  to 
the  cases  of  Queen-Empress  v.  Narakka  (2)  and  Queen-Empress  v.  Rachap- 
pa and  Queen- Empress  v.  Irappa  (1).  With  reference  to  the  first  of  these 
two  cases  I  am  of  opinion  that  it  is  an  authority  for  holding  that 
the  High  Court  can  interfere  on  revision  with  an  order  passed  under 
s.  476  of  the  Criminal  Procedure  Code.  What  was  held  there  was 
that  the  High  Court  had  no  power  to  interfere  on  appeal  [81] 
%vith  a  complaint  duly  made  by  a  Sessions  Court  under  s.  476,  but, 
the  learned  Judges  went  on  to  say  in  their  judgment: — "  No  sufficient 
grounds  have  been  shown  for  interfering  in  revision  with  the  exercise  of  the 
Judges'  discretion."  This  indicates  that  the  Judges  were  of  opinion  that 
if  sufficient  cause  had  been  shown  they  might  have  interfered  on  revision. 
The  Bombay  case  does  certainly  appear  to  bear  out  the  contention  raised 

*  Criminal  Revision  No.  675  of  1893. 
(1)  13  B.  109.  (2)  13  M.  144. 
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1893        by  the  Government  Pleader,  as  it  was  there  held  to  have  been  the  inten- 
Nov.  29.    tion  of  the  Legislature  that  when  a  Court  finds  it  necessary  to  take  pro- 
ceedings in  the  nature  of  a  complaint  it  should  be  as  free  to  do  so  as  any 
BE VI-      private  individual  who  has  occasion  to  put  the  Criminal  Courts  in  motion 
SIGNAL     against  an  accused  person,  and  that   no  superior  Court  should  have   the 
CRIMINAL  P°wer  *°  nullify  any  proceeding   by  way  of   complaint   duly  taken    by  a 

Court  according  to  law.     It  is,  however,  possible  that  the  learned  Judges 

161.80=  who  decided  this  case  were  dealing  only  with  the  power  conferred  on  a 
14  &.W.N.  superior  Court  by  the  ante-penultimate  clause  of  s.  195  of  the  Criminal 
(189i)  9.  Procedure  Code  and  were  not  referring  to  the  revisional  powers  of  a  High 
Court.  I  quote  the  following  passages  from  the  judgment  of  Parsons, 
J  :  —  "  When  once,  however,  such  a  complaint  is  made,  s.  195  does  not 
give  to  any  other  Court  the  power  of  revoking  that  complaint  ;  still 
less  can  the  section  be  construed  as  conferring  upon  a  superior 
Court  the  power  to  interfere  when  a  subordinate  Court  has  sent  a  case 
for  inquiry  or  trial  to  a  Magistrate  under  the  provisions  of  s.  476.  The 
provisions  of  s.  195  relating  to  the  revocation  or  grant  of  a  sanction 
given  or  refused  by  a  subordinate  Court  can,  in  my  opinion,  refer  only 
to  a  sanction  and  cannot  apply  to  a  complaint."  I  quite  agree  with 
the  view  that  s.  195  does  not  give  a  superior  Court  power -to  interfere 
with  a  complaint  as  distinguished  from  a  sanction.  But  s.  439  of 
the  Criminal  Procedure  Code  confers  upon  the  High  Court  any  of 
the  powers  belonging  to  a  Court  of  appeal  in  the  case  of  any  proceed- 
ing, the  record  of  which  has  been  called  for  by  itself  or  which  has 
been  reported  for  orders  or  which  otherwise  comes  to  its  knowledge. 
There  is  nothing  in  this  section  to  exclude  from  the  revisional 
powers  of  the  High  Court  proceedings  under  s.  476.  I  am  of 
opinion,  therefore,  that  under  the  general  revisional  powers  [82]  con- 
ferred by  s.  439  a  High  Court  has  power  to  consider  tbe  propriety 
of  an  order  which  purports  to  be  passed  under  s.  476.  This  is  the!!view 
taken  by  the  Calcutta  High  Court  in  Khepu  Nath  Sikdhar  v.  Grish 
Ghunder  Mukerji  (1).  I  hold,  then,  that  I  have  jurisdiction  to  deal  with 
this  application. 

Coming  now  to  tbe  facts  of  the  case,  it  appears  that  Chote  Khan, 
who  was  plaintiff  in  a  civil  suit  in  the  Court  of  tbe  Munsif  subordinate  to 
the  District  Judge  of  Moradabad,  produced  a  deed  of  mortgage  which  the 
Munsif  considered  to  be  a  forgery.  The  Munsif  took  action  under^s.  476 
of  the  Criminal  Procedure  Code  and  directed  the  prosecution  of  Chote  Khan. 
Tbe  applicant  here,  Mathura  Das,  gave  evidence  in  support  of  the  alleged 
forged  deed.  Bansi  Dhar,  who  was  defendant  in  the  civil  suit,  applied  to 
the  District  Judge  under  s.  195  of  the  Criminal  Procedure  Code  to  sanction 
the  prosecution,  of  Mathura  Das  under  ss.  193  and  476  read  with  ss.  109 
and  463  of  the  Indian  Penal  Code.  The  District  Judge  entertained  that 
petition  and  called  on  Mathura  Das  to  show  cause  why  the  sanction  should 
not  bo  given.  The  result  of  the  proceeding  was  that  the  District  Judge 
refused  to  give  Bansi  Dhar  sanction  to  prosecute,  but,  as  stated  above,  him- 
self directed  the  institution  of  a  prosecution.  It  was  contended  by  the 
learned  counsel  who  appeared  for  the  applicant  that  the  District  Judge  had 
no  power  to  entertain  this  petition,  as  the  alleged  offences  were  not  com- 
mitted in  any  proceeding  in  his  Court.  I  cannot  go  so  far  as  to  hold  that 
it  was  illegal  for  tbe  District  Judge  to  entertain  the  petition,  but  I  must 
express  my  opinion  that  where  sanction  is  asked  for  the  prosecution  of  an 

(1)  16  C.  730, 
54 


Y1II]  QUEEN-EMPRESS  V.   DUBGA  16  All.  84 

offence  alleged  to  have  been  committed  before  any  Court  it  is  in  every  way  1893 
expedient  that  that  application  for  sanction  should  in  the  first  place  be  Nov.  29. 
made  to  the  Court  in  which  or  in  relation  to  any  proceeding  in  which 
the  offence  was  committed.  In  a  similar  but  unreported  case 
which  came  before  this  Court  in  1892  Mr.  Justice  Straight  expresses  SIGNAL 
doubts  as  to  whether  a.  476  was  applicable  to  a  case  like  the  present.  I  CRIMINAL, 
share  those  doubts  very  strongly.  It  is  evident  [83]  that  the  offences 
were  not  committed  in  the  Court  of  the  District  Judge,  so  that  16  A-  8Q:= 
he  has  no  jurisdiction  under  s.  476,  unless  it  can  be  held  that  they  l*  A.W.N. 
were  brought  under  his  notice  in  the  course  of  a  judicial  proceeding.  (1894)  9, 
Even  if  an  application  under  s.  195  can  be  held  to  be  a  judicial  pro- 
ceeding, I  do  not  think  it  could  be  held  without  straining  the  language 
of  the  section  that  when  an  application  is  presented  for  sanction  to  prose- 
cute for  an  offence,  that  offence  is  brought  to  the  notice  of  the  Court  in 
tha  course  of  a  judicial  proceeding,  there  being  no  other  judicial  proceeding 
before  the  Court;  than  the  application  for  sanction.  Taking  this  view  of 
the  case,  I  am  of  opinion  that  the  District  Judge  had  no  power  to  take 
action  under  that  section.  It  may  be  further  pointed  out  that  this  order 
in  regard  to  the  abetment  of  the  use  of  a  forged  document  cannot  possibly 
come  within  s.  476,  as  abetment  is  not  an  offence  referred  to  in  s.  195. 
Further,  I  would  point  out  that  the  offences  connected  with  forgery  which 
are  referred  to  in  s.  195  are  offences  committed  by  parties  to  proceedings. 
The  applicant,  who  was  only  a  witness,  does  not  fall  within  this  description 
and  consequently  cl.  (c)  of  s.  195  would  not  apply  to  him.  For  the  above  rea- 
sons I  feel  bound  to  set  aside  the  order  of  the  District  Judge,  dated  the4thof 
October  1893,  making  over  the  applicant  to  the  Criminal  Court,  as  one  pass- 
ed without  jurisdiction.  If  the  District  Judge  thinks  fit,  the  petitioner  Bansi 
Dhar  may  be  directed  to  apply  to  the  Court  of  first  instance  to  take  action 
in  the  case.  I  would  take  this  opportunity  of  observing  here  that  I 
entirely  sympathize  with  the  following  remark  of  the  learned  District 
Judge  in  regard  to  sanction  : — "  I  fear  too  often  that  such  sanctions  are 
used  for  the  purposes  of  extortion  and  persecution  and  are  held  for  months 
hanging  over  the  head  of  an  enemy."  When  offences  against  public 
justice  are  committed  it  would.be  well,  I  think,  if  Courts  availed  them- 
selves more  freely  of  the  provisions  of  s.  476  instead  of  leaving  the  prose- 
cution to  private  parties,  who  too  often  take  advantage  of  the  sanction 
given  them  for  the  purposes  of  extortion  and  for  the  gratification  of  private 
malice. 

The  order  is  set  aside. 


16  A.  84  <F.B.)  =  14  A.W.N.  (1894)  7. 

[84]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell, 

Mr.  Justice  Knox,  Mr.  Justice- Blair,  Mr.  Justice  Burkitt  and 

Mr.  Justice  Aikman. 


QUEEN-EMPRESS  v.  DURGA.*      [19th  and  20th  December,  1893.] 

Practice — Witness  —  Public  Prosecutior  in  atrial  before  a  Court  of  Sessions  or  High  Court 
not  bound  to  call  all  witnesses  whose  names  are  returned  in  the  calendar. 

In   a  trial   before   a   Court  of  Session  or  a  High  Court  the  Public  Proseoutor 
conducting  the  case  for  the  Crown  is  not  bound  to  oall  as  a  witness  for  the  Crown 
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1893  or    *°  put;  'nto  tho  witne88-'aox  ior  the  purposes  of  cross-examination  any  of  the 

witnesses   appearing  in  the  calendar  as  witnesses  for  the  Crown  whose  .evidence 
DEC.  20.  jg  jn  njg  opinion  unnecessary. 


FULL  IN  fck'8  case  three  persons,  Durga,  Earn  Prasad  and  Madho,  were  put 

BENCH      on  ^eir  cr^a"  before  the  Sessions  Judge  of  AHahabad,  charged  with  offences 

_   '     falling  under  ss.  147  and  304  of  the  Indian  Penal  Code.    At  the  trial,  the 

16  A.  81     District  Government  Pleader  conducting  the  case  for  the  Crown  declined 

(P.B,)=      to  examine   one  of   the  witnesses    for   the   prosecution,    who   had    been 

li  A.W.N,    examined  before  the  committing  Magistrate.  The  Sessions  Judge  recorded 

(1891)  7.      the  following  observation  in  his  judgment  :  —  "It  is  not  in  evidence  when 

Ma-tbura  was  examined.    He  was    not  sent  up    when  the  case   first  came 

before  the  Court.    He  was  made  a  witness  for  the  prosecution   because  of 

a  statement  he  made  to  the  Police  ;  but;  this  he  retracted  before  the  com- 

mitting officer.     The  Government  Pleader  declined  either  to  examine  him 

or  to  tender  him  for  cross-examination,  on  the  legitimate  ground  that    be 

had  been  corrupted.     He  was  kept  in  attendance  in  order  that  be   might. 

if  needed,  be  examined  for  the  defence;  but  the  defence  declined  to  examine 

him."    The  Judge  then  went  no  to  consider  the  evidence,  and   ultimately 

convicted  Durga  of  the  offence  under  s.  302  of  the  Indian  Penal  Code  and 

sentenced  him  to  transportation  for  life.     He  also  convicted    Madho  and 

Earn  Prasad  of  offences  under  s.  147  of  the  Indian  Penal  Code,  and   sen- 

tenced them  to  nine  months'  rigorous  imprisonment  each. 

Durga  appealed  from  jail  to  the  High  Court.  He  was  not  represented  ; 
but  at  the  hearing  of  the  appeal  the  Bench  concerned  [85]  (Edge, 
C.J.,  and  Burkitt,  J.)  referred  to  a  Full  Bench  of  the  whole  Court  the 
following  question  :  —  "Whether  the  prosecution  is  bound  at  the  trial 
to  call  all  the  witnesses  entered  in  the  calendar  as  witnesses  for  the 
prosecution  ;  or  if  not,  whether  it  is  bound  to  put  such  witnesses  at  it  does 
not  call  into  the  witness-box  for  cross-examination  on  behalf  of  the 
accused." 

On  the  consideration  of  the  question  thus  referred,  the  Public  Prose- 
cutor (Strachey)  laid  before  the  Court  numerous  authorities  which  will  be 
found  mentioned  below. 

The  opinion  of  the  Full  Bench  (EDGE,  C.J.,  TYRRELL,  KNOX, 
BLAIR,  BURKITT  and  AIZMAN,  J  J.)  was  delivered  by  EDGE,  C.J.  :— 

OPINION. 

The  question  which  we  have  to  consider  is  whether  in  a  trial  in  a 
Court  of  Sessions  or  in  the  High  Court  on  its  Criminal  Side,  the  Public 
Prosecutor  is  bound  to  call  all  the  witnesses  returned  in  the  calendar  as 
witnesses  for  the  Crown,  or  to  put  such  of  those  witnesses  as  he  does  not 
examine  into  the  witness-box  to  be  cross-examined  by  or  on  behalf  of  the 
accused  in  the  trial. 

The  question  arose  in  an  appeal  to  this  Court  in  a  case  tried  by  a 
Sessions  Judge  in  which  the  Public  Prosecutor,  acting  on  his  discretion, 
declined  to  pub  into  the  witness-box  some  witnesses  returned  in  the  calen- 
dar as  witnesses  for  the  Crown.  The  question  was  referred  to  the  Full 
Bench,  in  order  that  the  practice  in  these  Provinces  on  the  point  might 
be  settled  definitely. 

At  the  hearing,  the  Public  Prosecutor  drew  our  attention  to  the 
following  authorities  :  —  Queen-Empress  v.  Tulla  (1),  Queen-  Empress  v. 
Stanton  (2),  Empress  of  India  v.  Kaliprosono  Das  (3),  the  Empress  v.  Grish 

(1)  7  A.  904.  (2)  14  A.  521.  (3)  14  C.  245. 
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Chunder  Talultdar  (l),  Queen-Empress  v.  Earn  Sahai  Loll  (2),  the  Empress 
v.  Dhunno  Ka,zi(3),  Beg.  v.  Fattechand  Vastachand(^)t  Beg.  v.  Woodhead  (5) 
and  Beg.  v.  [86]  Gassidy  (6).  He  also  directed  our  attention  to  the 
texts  in  Eussell  on  Crimes  (5th  ed.,  VIII,  p.  562.) 

We  can  find  nothing  in  the  Code  of  Criminal  Procedure  which.impo- 
ses  an  obligation  on  a  Public  Prosecutor  to  call  all  the  witnesses  entered 
in  the  calendar  as  witnesses  for  the  prosecution  in  a  Sessions  trial.  The 
question  of  a  private  prosecutor  does  not  arise  with  regard  to  a  trial  in  a 
Court  of  Session,  as  by  s.  270  of  Act  No.  X  of  1882,  a  Public  Prosecutor 
is  the  person  to  represent  the  Crown  in  all  such  trials.  We  have  come  to 
the  conclusion  that  it  is  entirely  in  the  descretion  of  the  Public  Prosecutor 
conducting  the  case  for  the  Crown  to  call  or  not  to  call  any  witness  or 
witnesses  at  a  Sessions  trial  appearing  in  the  calendar  as  witnesses  for  the 
Crown.  It  appears  obvious  to  us  that  it  cannot  be  the  duty  of  a  Public 
Prosecutor  acfiing  on  behalf  on  the  Government  and  the  country  to  call  or 
put  into  the  witness-box  for  cross-examination  a  witness  whom  he  believes 
to  be  a  false  or  an  unnecessary  witness.  The  rule  in  England  is  made  perfectly 
plain  from  the  decision  of  Alderson,  B.,  in  the  case  of  Reg.  v.  Woodhead  (5). 
That  learned  Judge  gave  one  very  good  reason  why  those  representing  the 
Crown  cannot  be  compelled  to  call  a  witness  who  is  likely  to  speak  falsely. 
Referring  to  such  witnesses  he  said  : — "  For  instance,  if  they  were  called 
by  the  prosecutor,  it  might  be  contended  that  he  ought  not  to  give  evidence 
to  show  them  unworthy  of  credit ;  however  falsely  the  witness  might 
have  deposed."  That  ruling  of  Alderson,  B.,  who  was  a  very  great  Judge,  is 
supported  by  a  ruling  of  Parke,  B.,  in  Beg.  v.  Gassidy  (6).  Parke,  B., 
there  followed  a  ruling  of  Lord  Campbell,  C.J.,  after  consultation  with 
Cresswell,  J.  These  Judges  to  whom  we  have  referred  were  all  eminent 
Judges  of  the  English  Bench. 

It  is  the  duty  of  a  Public  Prosecutor  to  conduct  the  case  for  the 
Crown  fairly.  His  object  should  be,  not  to  obtain  an  unrighteous  con- 
viction, but,  as  representing  the  Crown,  to  see  that  Justice  is  vindicated; 
and,  in  exercising  his  discretion  as  to  the  witnesses  [87]  whom  he  should 
or  should  not  call,  he  should  bear  that  in  mind.  In  our  opinion,  a  Public 
Prosecutor  should  not  refuse  to  call  or  pub  into  the  wibness-box  for  cross- 
examination  a  truthful  witness  returned  in  the  calendar  as  a  witness 
for  the  Crown,  merely  because  the  evidence  of  such  witness  might  in  some 
respects  be  favourable  to  the  defence.  If  a  Public  Prosecutor  is  of  opinion 
that  a  witness  is  a  false  witness  or  is  likely  So  give  false  testimony  if  put 
into  the  witness-box,  he  is  not  bound,  in  our  opinion,  to  call  that  witness 
or  to  tender  him  for  cross-examination.  In  cases  in  which  a  prisoner  is 
undefended  in  a  Sessions  trial,  the  presiding  Judge  should,  in  our  opinion, 
look  at  the  deposition  of  any  witness  appearing  in  the  calendar  as  a 
witness  for  the  Crown,  and  not  called  on  behalf  of  the  Crown  or  tendered 
for  cross-examination,  in  order  to  ascertain  whether  he  should  not  himself 
take  action  under  s,  540  of  the  Code  of  Criminal  Procedure,  1882.  All 
witnesses  returned  in  the  calendar  as  witnesses  for  the  Crown  are,  whether 
they  are  called  or  not  by  the  Crown,  bound  to  be  in  attendance  until  the 
conclusion  of  the  trial,  unless  they  are  released  from  attendance  by  order 
of  the  Court;  and  before  releasing  them  from  attendance,  the  Court  should 
satisfy  itself  that  their  evidence  will  not  be  required  either  by  the  prosecu- 
tion or  by  the  defence.  We  have  used  the  term  "  Public  Prosecutor  "  in 
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1893        the  sense  in  which  it  is  defined  s.  4  (m)  of  Act  No.  X  of  1882.     This  is 
DEC.  20.     our  answer  fco  the  reference. 

The  appeal  being  subsequently  returned  for  disposal  feo   the  Bench 
FULL      concerned,  the  following  order  was  passed  :  — 


.  ORDER. 

16  A.  84  EDGE,  C.  J.,  and  BURKITT,  J.— 

In  this  case,  which  was  an  appeal  for  a  conviction   under   s.  302  of 

14  A.W.N.    fjbQ  Indian  Penal  Code  and  a  sentence  of   transportation  for  life,  we  referred 

(1891)  7.      a  question   to  the  Full  Bench.     The   answer   of    the   Full    Bench    has 

relieved  us  of  any  difficulty  in   the  case.     On  the  evidence  Durga  was 

convicted,  and,  being  convicted  under  s.  302,  be  could  not  have  received  a 

more  favourable   sentence  than   he  did.     The  appeal  is  dismissed  with 

costs. 


16  A.  88  =  14  A.W.N.  (1894)  23. 

[88]  EXTRAORDINARY  ORIGINAL  CRIMINAL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  a  Jury. 


QUEEN-EMPRESS  v.  Moss  AND  OTHKRS.* 
[20th  November  to  12th  December,  1893.] 

Criminal  breach  of  trust  by  banker — -Payment  of  dividends  dishonestly  out  ol  deposits- 
Directors — Manager  and  Accountant — Person  entrusted  with  property  or  -witli  domi- 
nion over  property— Banker— Agent — Act  XLV  of  1860  (Peuil  Code),  !s.  405,  409 — 
Cheating— False  and  misleading  balance-sheet — Inducement  to  renew  deposits — Act 
XLV  0/1860  (Penal  Code),  ss.  415,  418— S.  191— Act  VI  of  188^  (Indian  Companies 
Act),  s.  215 — Practice — Joint  or  separate  trials — Criminal  Procedure  Code,  s.  239 — 
Trial  of  European  British  subject — Mixed  jury — Criminal  Procedure  Code,  s.  451 — 
"  Europeans  " — Adducing  evidence  for  defence — Documents  proouced  for  cross- 
examination  of  Crown  witness— Right  of  reply — Criminal  Procedure  Code,  s.  292 — 
Evidence — Criminating  answer — Act  I  of  1872  (Evidence  Act),  s.  132 — "  Compelled" 
— Deposition  in  inquiry  under  Act  VI  of  1882,  ss.  162,  163. 

When  a  Bank  takes  a  deposit  from  its  customer,  it  takes  it  on  the  under- 
standing that  that  deposit  is  cot  to  ba  used  to  pay  dividends  to  shareholders  at  a 
time  when  the  Bank  is  insolvent  and  cannot  legally  pay  dividend?.  In  the  case 
of  a  B-,nk  registered  under  the  Indian  Companies'  Act  as  a  Company  limited  by 
share?,  and  governed  by  the  regulations  contained  in  Table  A  in  the  first  schedule 
to  the  Act,  it  was  held,  that  the  Directors  had  dominion  over  the  property  and 
the  management  of  the  funds  of  the  Bank  ;  that  they  were  bound  not  to  pay 
dividends  except  (out  of  the  profits  of  the  Bank  ;  and  that  if  they  dishonestly, 
that  is,  knowingly  and  intentionally,  paid  dividends  to  the  shareholders  out  of 
deposits  when  there  were  no  profits,  intending  to  cause  gain  to  themselves  or  others 
to  which  they  were  not  entitled,  or  to  cause  wrongful  loss  to  other  persons,  they 
were  guilty  of  criminal  breach  of  trust  as  Bankers  under  s.  409  of  the  Penal 
Code.  But  that  the  Manager,  and  the  Accountant  or  Assistant  Manager  were 
not,  within  the  meaning  cf  the  section,  persons  who  were  entrusted  with  property 
or  with  dominion  over  property  as  bankers  or  agents,  and  therefore  did  not  come 
directly  under  s.  409,  though  they  might  be  guilty  of  abetment  under  s.  409, 
read  with!  109,  by  conspiring  with  the  Directors  to  commit  criminal  breach, 
of  tru^t,  if  they  assisted  the  Directors  to  obtain  the  sanction  of  the  shareholders 
to  the  illegal  payment  of  dividends,  and  did  so  for  the  dishonest  purpose  .of 
causing  wrongful  gain  or  wrongful  loss. 

Whether  the  illegal  payment  of  dividends  under  the  circumstances  stated  could 
be  regarded  as  causing  wrongful  loss  to  the  Bank  as  a  corporate  body,  gucsre. 

Whether  moneys  deposited  in  the  Bank  by  its  customers  and  not  in  any  way 
ear-marked  could,  after  such  deposit,  be  regarded  as  "property  "  of  the  depositors 
within  the  meaning  of  s.  409,  qucure. 

•  No,  20  of  1893. 
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[89]  Held  also  that  if  the  Directors,  Manager,  and  Accountant  dishonestly,  1893 

that  is,  to  obtain  wrongful  gain  for  themselves  or  to  cause  wrongful  loss  toothers,  p,   n    ig 

put  before  the  shareholders  balance-sheets  which  they  knew  to  be  materially  false  gj°'      * 
and  misleading  and  likely  to  mislead  the  public  as  to  the  condition  of  the  Bank, 

and  concealed  its  true  condition,  and  thereby  induced  depositors  to  allow  their  EXTRA- 

money  to  remain  in  deposit  in  the   Bank,    they  were  guilty  of  cheating  in  the  ORDINARY 
aggravated  form  made  punishable  by  s.  418  .of  the  Penal  Code  ;  and  if  they  acted 

together  to  put  forward  such  a  false  balance-sheet,  they  were  guilty  of  abetment  ORIGINAL 

by  conspiracy  to  cheat.  CRIMINAL. 

Semble,  the   making  of  such  a  false   balance-sheet  is   nnfc  an   oSence  within  • 

8.  191  of  the  Penal  Code,  and,  where  it  is  made  prior  to  the  commencement  of  the  16  A.  88  = 

winding    up.of   the  Company,    is  not    an  offence   within  s.  215  of  the  Indian  HA.W.N. 

Companies'  Act  {VI  of  1882),  ggjj  23, 

A  balance-sheet  of  a  company  under  the  Indian  Companies1  Act  must  be  a  true 
balance-sheet,  in  the  sense  that  it  must  represent  the  actual  state  of  the  Company's 
Assets  and -liabilities.  If  it  falsely  states  the  condition  of  the  company,  it  is  t* 
false  balance-sheet,  though  it  follows  the  accounts  as  shown  in  the  books  of  the 
company,  and  correctly  represents  wh*t  is  in  the  books.  A  balance-sheet  which 
showed  all  the  debts  owing  to  the  company,  amounting  to  Rs.  28  lakhs,  under 
the  head  of  asset? ,  without  specifying,  in  accordance  with  the  form  of  balance- 
sheet  annexed  to  Table  A,  which  of  such  debts  were  good  and  secured,  which  good 
arid  unsecured,  and  which  considered  bad  and  doubtful,  and  also  showed  a 
divisible  balance  of  profits  amounting  to  Rs.  19,000,  the  facts  being  that  out 
of  the  Rs.  28  lakhs  some  Rs>.  18  lakhs  were  bad  and  irrecoverable,  and  that  the 
capita),  reserve  fund  and  other  provision  for  bad  debts  had  been  lost,  and  that 
the  company  instead  of  making  profits  was,  and  long  had  been,  insolvents,  was 
found  to  be  false  and  misleading. 

Having  regard  to  the  nature  of  the  charges  above  referred  to,  the  Court,  under 
s.  239,  of  tho  Code  of  Criminal  Procedure,  rejected  an  application  by  the  defence 
that  the  accused  should  be  tried 'separately, 

The  word  "Europeans"  in  s,  451  of  the  Code  of  Criminal  Procedure  means 
persons  born  in  Europe. 

The  word  "compelled"  in  the  proviso  to  s.  132  of  the  Evidence  Act  (I  of  1872) 
applies  only  where  the  Court  has  compelled  a  witness  to  answer  a  question,  and 
not  to  a  case  where  the  witness  has  not  asked  to  be  excused  from  answering  a 
question,  but  gives  his  answer  without  any  claim  to  have  himself  excused. 

A  deposition  on  oath  made  by  one  of  several  accused,  as  a  witness  in  a  previous 
inquiry  under  ss.  162,  163  of  the  Indian  Companies'  Act  (VI  of  1882)  was 
admitted  in  evidence  against  himself  only,  and  not  against  the  other  accused. 

The  action  of  the  defence,  during  the  cross-examination  of  a  witness  for  the 
Crown,  in  tendering  a  document  to  such  witness  and  using  the  same  aa  evidence 
for  the  defence  was  held  to  i  the  Crcwn  to  reply,  under  s.  292  of  the  Code 

of  Criminal  Procedure. 

[P.,  4  L.B.R.  5  (7)  =  6  Or.  L.J.  115  ;  R'el.  on,  14  Jnd.  Gas.  653  (654)  =6  L.B.R.  46  =  5 
Bur.  L.T.  11  =  13  Or  L.J.  269  (270)  ;  R.,  13  Cr.  L.J.  888  (893)  =  17  Ind.  Gas. 
821  =  5  Bur.  L.T.  143  =  6  L.B.R.  62  (70)  ;  3  O.C.  79  (82)  ;  D.,  11  Cr.  L.J.  624 
(625)  =  8  Ind.  Gas.  325  (326)  =  9  M.L.J.  20  (21).] 

[90]  THIS  was  a  trial  at  the  Criminal  Sessions  of  the  High  Court 
before  Edge,  C.J.,  and  a  jury,  of  Frederick  Moss,  Manager,  Charles  Green- 
way,  Accountant  and  Officiating  Manager,  and  Charles  Wilson  and  Wil- 
liam Munton,  Directors,  of  the  Himalaya  Bank,  Limited,  Mussoorie,  upon 
charges  of  criminal  breach  of  trust  as  a  banker  (s.  409  of  the  Indian  Penal 
Code),  cheating  with  the  knowledge  that  wrongful  loss  maybe  thereby 
caused  to  a  person  whose  interest  the  offender  is  bound  to  protect  (s.  418), 
and  abetment  by  conspiracy  (s.  107)  to  commit  those  offences.  The 
Himalaya  Bank,  Limited,  was  a  Company  limited  by  shares.  It  was  on 
the  27th  April,  1874,  registered  under  the  Indian  Companies  Act,  X  of 
1866  ;  no  articles  of  association  were  ever  registered  ;  the  Bank  suspended 
payment  on  the  7th  July,  1891 ;  and  was  ordered  to  be  wound  up  by  the 
Court  in  August  of  the  same  year.  The  charges  upon  which  the  accused 
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1893       were  tried  had   reference   to  the  balance-sheets,    and  Directors'    reports 

DEC.  12.     issued,  and  fcfra  10  per  cent,  dividends  declared  and  paid  by  the  Bank  for 

the  half-years    ending  the  30bh  of  June,   1890,    and  the    3 1st  Decem- 

EXTRA-    barj    1890,    respectively.     They  were  in  substance    that    at  the   end    of 

ORDINARY  the  half-year   ending   the  30iih    of  June,    1890,    the   accused,   acting   in 

ORIGINAL  concert,    put   forward   a   balance-sheet   and   a    Directors'    report,   which 

CRIMINAL  s'a'e(^   falsely  to  their  knowledge,    that  during  that  half-year  the  Hima- 

'  laya  Bank   had    earned  a   divisible    balance    of    profits     amounting    to 

16  A,  88-     Es.  19,543-0-7,  available  for  payment  of  a  ten  per  cent,  dividend,  and  thereby 

14  l.W.N.    fraudulently  and  dishone&tly  induced  the  shareholders  to  confirm  an  illegal 

(1894)  23.     ad  interim  payment  of  that    dividend    which  had  been  made,   not    out    of 

profits,  but  out  of  deposits ;    and  further  induced  certain  persons  to  make 

and  renew  deposits  in  the  Bank,    which  they  would   noi  have  done  if  the 

balance-sheet   and  report  had  not  deceived  them  into  supposing    that   the 

Bank    was  in   a    solvent   and  prosperous  condition.     There  were  similar 

charges  in  respect  of  the  balance-sheet,  Directors'  report,  and  dividend  for 

the  half-year  ending  the  31st  of  December,  1890.  For  the  purposes  of  this 

report  it  will    be    sufficient    to   state  shortly,    by    way  of  example,  the 

substance  of  the  charges  made  against  the  defendant  Wilson  : — 

[91]  (1)  That  he  on  the  1st  day  of  August,  1890,  being  a  Director 
of  the  Himalaya  Bank,  Limited,  and,  as  such,  being  entrusted  as  a  Banker 
with  dominion  over  the  funds  of  the  Bank,  dishonestly  misappropriated 
and  converted  to  his  own  use  certain  funds  of  the  Himalaya  Bank,  Limited, 
viz.,  Es.  1,220.  being  the  dividend  paid  in  respect  of  certain  shares  held 
by  bim  for  the  half-year  ending  the  30th  of  June,  1890,  and  thereby 
committed  an  offence  punishable  under  s.  409  of  the  Indian  Penal  Code. 

(2)  That  he  committed  a  similar  offence  on  the  2nd  day  of  February, 
1891,  in  respect  of  a    sum  of  Es.  485,  being  a  further  dividend  on  his 
shares. 

(3)  That  he,  on  the  1st  day  of  August,  1890,  being  a  Director  of  the 
said  Bank,  and  being  entrusted  as  aforesaid,  dishonestly  disposed  of  part 
of  the  funds  of  the  said  Bank,   viz.,  Es.  8,730,    by  paying  it  to  the  share- 
holders as  a  dividend  for  the  half-year  ending  the  30th  June,  1890. 

(4j  That  he,  on  the  2nd  day  of  February,  1891,  being  a  Director  of 
the  said  Bank  and  being  entrusted  as  aforesaid,  dishonestly  disposed  of 
part  of  the  funds  of  the  said  Bank,  viz.,  Es.  9,515,  by  paying  it  to  the 
shareholders  as  a  dividend  for  the  half-year  ending  31st  of  December,  1890. 

(5)  That  he,  on  the  1st  day  of  August  and  the  81st  day  of  October, 
being  a  Director  and  being  entrusted  as  aforesaid,  engaged  in  a  conspiracy 
with  Messrs.  Munton  and  Greenway  to  commit   criminal  breach  of  trust 
011  the  days  above-mentioned  in  respect  of  the  said   sum  of  Es.  8,730,  and 
thereby  committed  an  offence  under  ss.  109,  409  of  the  Indian  Penal  Code. 

(6)  That  he,  on  the  2nd  day  of  February,  or  29th  of  April,  1891,  being 
a  Director   and  entrusted   as  aforesaid,  engaged   in    a    conspiracy  with 
Messrs.  Munton,  Moss  and  Greenway  to  commit  criminal  breach  of  trust 
in  respect  of  the  said  sum  of  Es.  9,515,  and  thereby  committed  an  offence 
under  ss.  109,  409  of  the  Indian  Penal  Code. 

[92]  (7)  That  he,  on  the  31st  day  of  October,  at  Mussoorie  by  means 
of  a  false  balance-sheet,  fraudulently  and  dishonestly  induced  the  persons 
present  at  a  general  meeting  of  shareholders  to  consent  that  the  share- 
holders should  retain  the  said  dividend  of  10  per  cent,  for  the  half-year 
ending  the  30fch  of  June,  1890,  amounting  to  Es.  9,950,  and  to  confirm 
the  said  dividend,  and  thereby  committed  the  offence  of  cheating  punish- 
able under  s.  418  of  the  Indian  Penal  Code. 
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(8)  That  he,  on  the  said  31st  day  of  October,  entered  into  a  conspiracy        1893 
with  the  said  Messrs.  Moss,    Greenway    and  Munton  for  the  purpose  in     DEC.  12. 
the  last  charge  mentioned,  and  committed  an  offence  punishable  under 

ss.  109,  418  of  the  Indian  Penal  Code.  EXTRA- 

(9)  That  he,  on  the  29th  of  April,  1891,  entered  into  a  conspiracy  ORDINARY 
with    the    said    Messrs.     Moss,    Munton  and    Greenway    to    cheat    the  ORIGINAL 
shareholders  present  on  that  day  at  a  General  Meeting,  and  committed  QRIMINAL 
an  offence  punishable  under  ss.  109,  418  of  the  Indian  Penal  Code.  

(10  &  11)  That  he,  on  the  16th'  of  July,  1890,  and  24th  of  January,    16  A.  88  = 
1891,  respectively,  was  privy  to  the  making  of  false  or  fraudulent  entries   li  l.W.N. 
in  the  balance-sheets  for  the  half-year  ending  the  30th  of  June,  1890  and    (1895)  23, 
31st  of   December,    1890,   respectively,  and  thereby  committed    offences 
punishable  under  s.  215  of  the  Indian  Companies  Act,  VI  of    1882. 

The  sharges  against  the  other  accused  were  closely  similar  to  the 
above. 

The  Public  Prosecutor  (Mr.  A.  Sirachey),  with  whom  Messrs.  C.  C, 
Dillon  and  H.  Vansittart,  for  the  Crown. 

Messrs.  J.  E.  Howard  and  C.  Ross-Alston,  for  Wilson. 

Mr.  A.  H.  S.  Reid,  for  Munton. 

Mr.  W.  Wallach,  for  Greenway. 

Moss  was  not  represented  by  counsel  or  pleader. 

Alston,  on  behalf  of  Wilson,  applied  that,  under  s.  239  of  the  Code  of 
Criminal  Procedure,  the  Court  should  in  its  discretion  [93]  order  that  the 
accused  should  be  tried  separately,  and  not  together. 

EDGE,  C.  J.,  was  of  opinion  that,  under  the  circumstances,  the 
charges  involving  a  conspiracy  between  the  accused  should  be  tried 
together. 

The  accused  having  pleaded  Not  Guilty,  their  counsel  applied,  under 
s.  451  of  the  Code,  that  the  trial  should  be  by  a  mixed  jury,  of  which  not 
less  than  half  should  be  Europeans. 

EDGE,  C.  J.,  held  that  the  word  "  European  "  in  s.  451  meant  a  per- 
son born  in  Europe. 

Strachey  in  his  opening  stated  that  be  should  produce  evidence  to  prove 
that  at  the  time  when  the  dividends  for  the  half-years  ending  the  30th  of 
June,  1890,  and  the  31st  of  December,  1890,  were  declared  and  paid,  the 
Himalaya  Bank  was  insolvent  to  the  knowledge  of  the  accused.  He  con- 
tended that  the  payment  of  dividends,  at  a  time  when  the  accused  knew 
that  there  were  no  profits  out  of  which  alone  dividends  were  legally  pay- 
able, amounted  to  criminal  breach  of  trust  within  ss.  405,  409  of  the  Indian 
Penal  Code.  The  payment  was  made  out  of  moneys  placed  in  the  Bank 
by  depositors  to  be  used  for  legitimate  banking  purposes,  and  not  for  the 
purpose  of  distribution  as  dividends  among  the  shareholders.  Such  a 
misappropriation  of  the  funds  of  the  Bank  was  a  disposition  "  in  violation 
of  a  direction  of  law  prescribing  the  mode  within  which  "  the  trust  of  the 
accused  "  was  to  be  discharged,"  inasmuch  as  art.  73  of  Table  A  of  tha 
first  schedule  to  the  Indian  Companies  Act,  VI  of  1882,  prohibited  the 
payment  of  dividends  except  out  of  profits  and  under  s.  38,  the  regulations 
contained  in  Table  A  mush  be  deemed  to  be  the  regulations  of  the  Bank, 
no  Articles  of  Association  having  been  registered.  He  also  referred  to  the 
Specific  Belief  Act  (I  of  1877),  s.  54,  illustration  (c).  The  only  remaining 
question  as  to  the  application  of  ss.  405  and  409  was  whether  the  payment 
of  dividends,  not  out  of  profits,  but  out  ot  depositors'  moneys,  had  been 
made  "  dishonestly  "  within  the  meaning  of  the  former  section  and  df  s.  24. 
The  payment  was  [94]  made  intentionally,  and  with  full  knowledge  of  its. 
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1893        character  ;  and  it  amounted  to  "  wrongful  gain  "  within  the  meaning  of 

DEC.  12.     s.  23,  to  fche  shareholders,  to  whom  ifc  was  made.  It  also  caused  "wrongful 

loss"  to  the  Bink,  regarded  as  a  corporate  body  or  artificial  person,  distinct 

EXTRA-     from  the  shareholders  composing  it,  for  the  moneys  paid  were  taken  out  of 

ORDINARY  the   corporate  funds  and    diverted  from   the   legitimate    purposes  of    the 

ORIGINAL  corporation  of  the  pockets  of  the  individual  shareholders. 

CRIMINAL  EDGE,  C.  J.,  said  that  it  was  very  doubtful  whether  such  a  payment 

'  could  properly  be  regarded  as  causing  wrongful  loss  to  the  Bank.     Techni- 

16  A.  88=  cally,  no  doubt,  the  Bank  was  distinct  from  its  shareholders,  but,  in  fact, 
il  A.W.N.  it  was  composed  of  the  very  persons  to  whom  the  dividends  were  paid, 
(1891)  23.  and,  so  far  as  they  were  concerned,  it  seemed  immaterial  whether  they 
received  Eg.  100  as  dividend  or  whether  it  remained  in  the  Bank  as 
capital.  They',  in  fact,  lost  nothing  by  getting  the  10  per  cent,  dividend. 
If  the  Bank  was  actually  insolvent,  theo  they  got  what  they  would  not 
have  got  in  the  event  of  a  winding  up  of  the  Bank.  Whether  besides 
wrongful  gain  to  the  shareholders,  wrongful  loss  had  baen  caused  to  the 
depositors,  was  another  question.  Further,  with  regard  to  s.  409,  ifc  was 
doubtful  whether  moneys  deposited  in  the  Bank  were  "  property  "  within 
the  meaning  of  the  section,  so  far  as  the  depositors  were  concerned. 
When  a  depositor  paid  money  on  deposit,  that  money  was  not  ear-marked 
so  as  to  entitle  him  to  receive  the  specific  rupees  he  paid  in,  and  conse- 
quently, after  the  deposit,  the  money  deposited  was  not  his  property. 
The  moneys  so  deposited  might,  however,  be  within  the  meaning  of  the 
section  the  "  property  "  of  the  Bank. 

Strachey  further  contended  that  s.  418  read  with  s.  415  v^as  applicable. 
The  accused,  by  issuing  balance-sheets  and  reports  which  they  knew  to  be 
false,  deceived  the  shareholders  and  induced  them  to  confirm  the  ad  interim 
dividend  of  10  per  cent,  which  had  previously  been  paid  by  the  Directors  in 
the  exercise  of  the  powers  which  they  possessed.  This  was  inducing  the 
shareholders,  within  the  meaning  of  s.  415,  "  to  consent  that  any  person 
shall  retain  [95]  any  property."  By  confirming  the  ad  interim  dividend, 
the  shereholders  made  a  permanent  payment  which  bad  up  to  that  time 
been  provisional  :  they  consented  that  those  who  had  received  the  divi- 
dends should  retain  them.  Deposits  had  also  been  renewed  and  made  on 
the  faith  of  the  balance  sheets  and  reports,  and  this  came  within  the 
words  "  or  intentionally  induces  the  person  so  deceived  to  do  or  omit  to 
do  anything  which  he  would  not  do  or  omit  if  he  were  not  so  deceived, 
and  which  act  or  omission  causes,  or  bis  likely  to  cause,  damage  or  harm 
to  that  person  in  body,  mind,  reputation,  or  property." 

EDGE,  C.  J.,  said  that,  with  regard  to  the  inducement  to  the  share- 
holders to  confirm  the  ad  interim  dividend,  the  argument  assumed  that  if 
the  shareholders  had  been  informed  of  the  true  state  of  the  Bank's 
afifairs  they  would  have  refused  to  confirm  the  dividend,  and  would  have 
refunded  what  they  had  received.  He  was  not  prepared  to  presume  that 
they  would  have  done  this.  But  he  should  tell  the  jury  that  if  the  accused 
by  a  false  balance-sheet,  false  to  their  knowledge,  deceived  any  depositor 
who  was  in  a  position  to  withdraw  his  deposit,  and  thereby  induced  him 
to  allow  it  to  remain  in  the  Bank,  or  deceived  any  member  of  the  general 
public  and  so  induced  him  to  deposit  money  in  the  Bank,  they  would  be 
guilty  of  cheating  as  defined  in  s.  415. 

Strachey  next  referred  to  s.  191  of  the  Penal  Code.  He  suggested 
that  the  words  "whoever... being  bound  by  law  to  make  a  declaration  upon 
any  subject,  makes  any  statement  which  is  false,  and  which  he  either 
knows  or  believes,  to  be  false,  or  does  not  believe  to  be  true,"  would  apply 
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to  the  making  of  a  false  balance-sheet.    He  submitted  that  a  balance-sheet        1893 
was  a  declaration   of   the  property  and  liabilities  of  a  Company  registered     DEC.  12. 
under  the  Indian  Companies  Act,  which  s.  74  of  that    Act  required  to  be 
made.     Both  that  section  and  articles  81  and  94  of  table  A,  implied    that    EXTRA- 
the  balance-sheet  must  be  a  true  declaration  of  the  state  of  the  Company's  ORDINARY 
affairs.  ORIGINAL 

EDGE,  C.  J.,    said    that    he    did    not    think  s.  191  was  applicable/^         NAL 

to    the  case.     He    also    thought  that   s.  215  of  the  Indian  Companies        

Act,  which  provides  for  the    punishment  of  "any  director,  officer,   [96]    16  A.  88  = 
or    contributory  of  any  Company  wound   up  under  this  Act "  who  inter    n  A.W.N. 
alia  "  makes  or  is  privy  to  the  making  of  any  false  or  fraudulent  entry  in    (1895)  23. 
any  register,  book  of  account,  or  other  document  belonging  to  the  Company, 
with  intent  to  defraud  or  deceive  any  person,"  would  not  apply  to  false 
statements  contained  in  a  balance-sheet  published^  before  the  commence- 
ment of  the  winding  up  of  the  Company.     He  should  direct  the  jury  to 
acquit  upon  the  charges  under  s.  191  of  the  Penal  Code  and  s.  215  of  the 
Companies  Act. 

The  balance-sheet  of  the  Himalaya  Bank  for  the  half-year  ending 
the  30&h  of  June  1890,  showed  as  the  principal  item  on  the  Assets  side,  an 
entry  "  To  Loans,  Bills  discounted,  etc.,  Eg.  28,10.107-7-6."  Another 
entry  on  the  same  side  was  "  To  Cash  and  Treasury  drafts  Eg.  48,552-8-7." 
On  the  Liabilities  side  there  were  entries  "  By  Capital,  Es.  2,00,000," 
"  Eeserve  Fund,  Eg.  1,25,000."  The  difference  between  the  two  sides,  in 
favour  of  the  assets,  was  stated  as  "  Divisible  balance,  Es.  19,543-0-7." 
In  an  "Abstract  of  Profit  and  Loss "  annexed  to  the  balance-sheet, 
on  the  profits  side,  the  principal  entry  was  "  By  interest  account, 
Es.  1,25,948-14-6."  In  this  abstract,  again,  the  divisible  balance  of  profits 
was  stated  to  be  Eg.  19,543-0-7. 

Similary,  in  the  balance-sheet  for  the  half-year  ending  the  31st  of 
December,  1890,  the  principal  item  on  the  Assets  side  "To  Loans, 
Bills  discounted,  etc.,  Es.  28,49,378-1-5."  "Cash  and  drafts"  were 
represented  as  amounting  to  Es.  57,121-8-2.  A  "Divisible  balance" 
of  profits  was  shown  as  Eg.  12,953-3-8.  In  the  "Abstract  of  Profit  and 
Loss"  this  Divisible  balance  was  again  shown,  and  on  the  profits  side  it 
was  represented  that  there  was  a  balance  of  profit  and  loss  carried  on  from 
the  preceding  half-year  amounting  to  Es.  4,543-0-7,  and  there  was  an 
entry  "  By  interest  account,  Es.  1,08,236-8-0." 

In  neither  of  the  balance-sheets  was  the  form  of  balance-sheet  append- 
ed to  Table  A  of  the  "Act  and  required  by  s.  74  to  be  followed  as  nearly 
as  circumstances  admit,  complied  with.  All  debts  owing  to  the  Bank 
were  shown  as  assets,  without  stating  which  were  secured  or  unsecured, 
good,  doubtful  or  bad. 

[97]  The  Directors'  reports  issued  with  the  first  balance-sheet  was 
as  follows  : — "  Your  Directors  have  the  pleasure  to  state  that  after  examin- 
ing the  balance-sheet  and  profit  and  loss  account  for  the  half-year  ending 
30th  of  June,  1890,  they  have  decided  to  pay  tha  shareholders  an  ad 
interim  dividend  of  Es.  10  per  cent,  cer  annum  or  Eg.  5  per  share  as  usual. 
The  nett  profits  have  amounted  to  Eg.  19|  and  a  fraction,  including  the 
balance  carried  forward  from  the  half-year  ending  the  31st  of  December 
1889."  The  Directors'  report  issued  with  the  second  balance-sheet  was 
in  similar  terms. 

The  defendant  Moss  was  the  Manager  of  the  Bank  from  its  founda- 
tion to  its  close.  He  was  absent  on  leave  from  April  to  the  end  of 
September  1890.  During  his  absence,  Greenway,  who  had  been  Accountant 
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1893        since  1879,  officiated  as  Manager,  reverting  to  his  post  of  Accountant 

DEC.  12.     upon  Moss'  return  from  leave.     All  entries  in  the  ledgers  and  other  books 

of  account  from  which  the  balance-sheets  were  prepared,  were  made  upon 

EXTRA-     orders  or  vouchers  signed  by  the  Manager  or  the  Accountant  or  both. 

ORDINARY  The  balance-sheets  for  1890  were  prepared  in  tfce  office  and  submitted  for 

ORIGINAL  approval  first  to   the  'Manager,   and   through  trim,   to  the  Directors,  who 

CRIMINAL    thereupon  declared  the  ad  interim  dividend.     The  balance-sheet  for  June 

- —        was  signed  by  Greenway  as  Officiating  Manager,  and  the  balance-sheet 

16  A.  88=    for  December  was  signed  by  the  Moss  as  Manager.     The  dividends  for  the 

11  A.W.N.    first  half-year  were  paid  on  a  voucher  signed  by  Greenway  ;  and  the  divi- 

(1894)  W,     dends  for  the  second  half-year  on  a  voucher  signed  by  Moss. 

At  a  meeting  of  the  Directors  held  on  the  16th  July,  1890,  at  which 
the  defendants  Wilson,  Munton  and  Greenway  were  present,  the  following 
resolution  was  passed: — " The  half-yearly  balance-sheet  ending  30th  of 
June,  1890,  having  been  duly  approved  of,  it  is  decided  to  declare  the  usual 
ad  interim  dividend  of  10  per  cent,  per  annum,  and  that  the  usual  notice 
be  inserted  in  the  newspapers."  In  pursuance  of  this  resolution,  an  adver- 
tisement was  published  in  the  Pioneer  of  the  24th  of  July,  1890,  notifying 
that  the  ad  interim  dividend  would  be  paid  on  application.  The  dividend, 
amounting  to  Ks.  10,000,  was  paid  on  the  1st  of  August,  1890,  to  all  the 
[98]  shareholders,  including  the  defendants.  On  the  31st  of  October, 
1890,  was  held  the  thirty-second  half-yearly  ordinary  general  meeting  of 
shareholders,  which  was  attended  by  all  the  defendants.  At  this  meeting, 
the  Directors'  and  Auditor's  accounts  and  reports  were  read  and  adopted, 
and  the  ad  interim  dividend  was  confirmed.  In  like  manner,  at  the 
end  of  the  half-year  ending  the  31st  of  December,  1890,  an  ad  interim 
dividend  of  10  per  cent,  was  declared  by  the  Directors  on  the  24th 
January,  1891,  advertized  in  the  Pioneer  by  the  defendant  Moss,  as 
Manager  of  the  Bank,  on  the  1st  of  February,  paid  to  the  shareholders, 
including  the  defendants,  on  the  2nd  of  February,  and  confirmed  on  the 
29th  of  April  by  a  general  meeting  of  shareholders,  at  which  all  the 
defendants  were  present. 

Mr.  F.  St.  Aubyn  King,  a  public  accountant  of  the  firm  of  Messrs.  Meu- 
gens,  King  and  Simson,  Calcutta,  was  called  as  an  expert  to  prove  that  the 
balance-sheets  were  false.  He  stated  that  he  had  examined  those  balance- 
sheets  and  the  abstracts  of  profit  and  loss.  He  had  also  examined  some 
SO  accounts  in  the  books  of  the  Bank,  with  a  view  to  ascertaining  the 
correctness  or  otherwise  of  the  balance-sheets.  Upon  those  accounts 
alone,  and  without  reference  to  others,  he  found  that  out  of  the  item  on 
the  Assets  side  in  the  30th  of  June  balance-sheet,  "to  loans  and  bills 
discounted,  &c.,  Es.  28,10,107-7-6,"  Es.  9,06,770-0-3  was  bad  and 
irrecoverable.  Similarly,  out  of  the  corresponding  item  in  the  December 
balance-sheet,  Es.  28,49,378-1-5,  EH.  9,90,150-11-4  were  bad  and  irreco- 
verable debts.  This  was  after  giving  credit  to  the  accounts  for  the  securi- 
ties which  the  Bank  held,  in  whatever  form,  and  where  those  securities  con- 
sisted of  life  policies,  they  were  taken  at  the  surrender  value  of  such  policies. 
Again,  in  the  abstract  of  profit  and  loss  for  the  30th  of  June,  1890,  the 
item  of  Es.  1,25,948-14-6  under  the  bead  of  "  Interest  account  "  was  com- 
posed of  unrealisable  interest  to  the  extent  of  Es.  54,217-13-10.  Further, 
the  item  on  the  Assets  side  of  the  Balance-sheet  "  By  Gash  and  Treasury 
drafts,  Es.  48,552-8-7,"  was  unduly  inflated  by  including  Usance  bills, 
i.e.,  bills  not  payable  on  demand,  which  it  was  contrary  to  banking 
usage  to  class  under  that  bead.  "  Cash  and  drafts "  would  properly 
[99]  include  cash,  currency  notes,  cheques  and  drafts  payable  at  Musaoorio 
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on  demand.   The  entry  "  cash  and  drafts  "  in  a  balance-sheet  wag  intended       1893 
to  indicate  the  immediately  realisable  resources  of  tbeBank.     The  witness     DEC.  12, 
gave  similar  evidence   to  prove  the  falsity  of   the  corresponding  items  in        — — 
the  December  balance-sheet.     He  stated    that  in  neither  half-year   had    EXTRA- 
the  Bank  earned  a  divisible  balance  of  profit,  or  any  profit  at  all,  but  ORDINARY 
it  was  working  at  a  loss,  and  was  insolvent  at  the  dates  when  the  balance-  QRIriNAT 
sheets  and  reports  were  issued  and  confirmed.     At  those  dates  the  capital, 
reserve    fund,    doubtful  debt    liquidation  fund,  and    unrealized  interest  L^MlNAL. 
account  had    been  lost,  having  been  swamped  by  the    accumulation  of    i6A.  88=» 
bad  and  irrecoverable  debts.     The  dividends  could  only  have   been  paid    jj  4  ^y  $ 
out  of  depositors'  money.     Besides  giving  general  evidence  to  the  effect    (jg94)  23. 
above  stated,  the  witness  specifically  traced  in  the   books  of  the  Bank 
particular  accounts  included  as  assets  in  the  balance-sheets,  and   showed 
the  grounds  upon  which  he  based    his  opinion  that  they  were  bad    and 
irrecoverable.     He  stated  that  the  only  conditions  upon  which  it  would 
be  legitimate  to  include  a  bad  debt  on  the  assets  side  in  a  balance-sheet 
were  (i)  the  debt  being  specifically  shown  as  bad  according  to  the  form 
of  balance-sheet  appended  to  Table  A  of  the  Indian  Companies  Act,  (ii)  the 
debt   being   covered  by    provision  for    bad  debts    in  the  reserve    fund, 
doubtful  debt  liquidation  account,  or  other  similar  account. 

Mr.  W.  D.  Henry,  official  liquidator  of  the  Himalaya  Bank,  and  agent 
of  the  Mussoorie  branch  of  the  Alliance  Bank  of  Simla,  Limited,  was  also 
examined  as  an  expert,  and  gave  evidence  corroborating  the  last  witness. 
He  deposed  that  be  had  traced  the  accounts  back  as  far  as  the  1st  of  Janu- 
ary 1886,  and  that  the  Himalaya  Bank  was  then  insolvent.  If  the  balance- 
sheets  for  June  and  December  1890  had  been  correct,  the  depositors 
would  have  got  back  all  their  money,  and  the  shareholders  nearly  all.  In 
point  of  fact,  the  depositors  would  get  about  three  annas  in  the  rupee  and 
the  shareholders  nothing.  The  witness  had  prepared  and  put  in  balance- 
sheets  such  as  should  have  been  issued  in  June  and  December  1890.  Accord- 
ing to  these  balance-sheets,  the  Es.  28  lakhs  odd  [100]  shown  in  the 
Bank's  balance-sheets  were  bad  and  irrecoverable  to  the  extent  of  about 
Es.  14  lakhs.  The  witness  was  present-  at  an  inquiry  held  by  the  District 
Judge  of  Sabaranpur  Un  whose  Court  the  winding-up  was  proceeding)  in 
April  1892,  into  the  circumstances  connected  with  the  failure  of  the 
Himalaya  Bank,  under  ss.  162,  163  of  the  Indian  Companies'  Act.  In 
that  inquiry  all  the  defendants  were  examined  on  oath. 

Strachey  proposed  to  put  in  as  evidence  the  depositions  made  at 
that  inquiry  by  the  accuaed  Wilson,  Munton  and  Greenway. 

Reid,  £or  Munton,  objected  that  the  deposition  of  his  client  was  in- 
admissible'in  evidence  under  s.  132  of  the  Evidence  Act  (I  of  1872).  The 
witnesses  in  that;  inquiry  had  not  objected  at  the  time  to  answering  any 
of  the  questions  put  to  them  ;  but  he  submitted  that  they  were  never- 
theless "  compelled  to  give  "  their  answers  within  the  meaning  of  the  pro- 
viso to  the  section,  because  they  appeared  in  obedience  to  a  summons,  and 
not  of  their  own  motion,  and  they  wore  not  entitled  to  refuse  to  answer 
any  question  while  they  were  upon  oath. 

Strachey,  in  reply,  contended  that  the  depositions  were  admissible 
under  s.  132.  He  referred  to  the  decision  of  the  Full  Bench  of  the 
Madras  High  Court  in  The  Queen  v.  Gopal  Doss  (1),  see  also  Queen 
Empress  v.  Ganu  Sonba  (2). 

(1)  3  M,  271.  (2)  13  B,  440, 
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1893  EDGE,  GJ. — In  my  opinion   "  compelled"   in   s.  132   of  the  Indian 

DEC  12.     Evidence  Act  only  applies  where  the  Court  has  compelled  a  witness  to 

— —        answer  a  question,  and  not  to  a  case  in  which  the  witness  has  not  asked 

EXTRA-     to  be  excused  from    answering  a  question   but  gives   his    answer  with- 

ORDINART  ou^  anv  claim  to  have  himself  excused.     I   think  that  in  reading  s.  132 

-.  and  considering  the  word  "  compelled  "  in  the  proviso,  we  must  not  over- 

look  the  earlier  part  of  the  section,  which  says  "  a  witness  shall  not  be  ex- 

CRIMINAL.  cugg^/1  j  aiso  come  to  the  same  conclusion  from  a  perusal  of  s.  130  which 

16  A  88=     provides  that  "no  witness  who  is  not  a  partv  to  the  suit  shall  be  compelled 

14  A.W.N.   1'°  Produce  his  title-deeds  to  any  property."  In  a  case  to  which  that  section 

(1891)  23.     [101]  would  apply,  it  would  be  entirely  optional  for  the  witness  to  produce 

his  title  deeds,  and  to  raise  any  objection  whatever;  and  the  section  would 

apply  if  the  witness  objected  to  produce  his  title-deeds.     I  shall  admit  the 

evidence, 

The  depositions  were  then  put  in. 

EDGE,  O.J.,  told  the  jury  that  the  deposition  of  each  of  the  accused 
was  evidence  against  himself  only,  and  must  not  be  taken  into  considera- 
tion against  the  other  accused. 

Evidence,  consisting  principally  of  correspondence  and  of  resolutions 
recorded  in  the  Directors'  minute  book,  was  given  to  prove  that  the 
accused  issued  the  balance-sheets  and  reports  with  the  knowledge  that 
they  were  untrue,  and  declared  and  paid  the  dividends  with  knowledge 
that  the  Bank  had  earned  no  profits  out  of  which  such  dividends  could  be 
paid.  Three  depositors  gave  evidence  that  they  had  renewed  and  made 
deposits  in  the  Bank  solely  on  the  faibh  of  the  representations  contained  in 
the  balance-sheets  and  reports. 

During  the  cross-examination  of  one  of  the  witnesses  for  the  Grown, 
Howard  asked  his  Lordships  for  a  direction  as  to  whether,  if  the  defence 
put  a  certain  document  to  the  witness  which  had  not  been  proved  by  the 
Grown,  the  Crown  would  have  the  right  of  reply  under  s.  292  of  the  Code 
of  Criminal  Procedure.  [See  Queen-Empress  v.  Hayfield  (1).J 

EDGE,  C.  J.,  said  that  under  the  circumstances  suggested  the  Crown 
would  have  the  right  of  reply. 

Howard,  in  addressing  the  jury  on  behalf  of  Wilson,  suggested  that 
the  balance-sheets  were  not  false,  inasmuch  as  they  were  proved  to  be 
correct  transcripts  of  the  accounts  as  shown  in  the  books.  A  balance- 
sheet  must  give  a  correct  view  of  the  Bank's  affairs,  but  it  could  only  give 
such  a  view  as  was  contained  in  the  books. 

EDGE,  CJ.,  said  that  it  was  not  sufficient  that  the  balance-sheet 
should  accurately  show  the  state  of  the  books :  it  must,  to  be  a  true 
balance-sheet,  show  the  actual  state  of  the  Bank.  If  the  books  [102] 
were  false,  and  the  balance-sheet  represented  the  books,  then  the 
balance-sheet  was  false.  If  the  books  misrepresented  the  state  of  the 
Bank,  then  the  balance-sheet  should  show  the  true  state  of  affairs.  No 
man  investing  money  in  the  Bank  could  safely  depend  on  the  balance- 
sheet,  if  it  were  hold  that  a  balance-sheet  was  a  true  balance-sheet  if  it 
correctly  followed  false  books. 

EDGE,  C.J.,  summed  up  the  case  to  the  jury  as  follows  :  — 

Gentlemen  of  the  jury,  I  hope  to  charge  you  as  shortly  as  possible. 
The  case  which  you  have  to  try  is  probably  the  most  important  case  that 
has  been  tried  on  the  Criminal  side  of  this  Court  for  many  years,  impor- 
tant to  the  public  and  vitally  important  to  the  men  at  the  bar.  Ife  is  of 

(1)  HA.  212. 
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the  utmost  importance  that  the  Directors  of  public  Companies  and  servants        1893 
of  public  Companies  should  obey  the  law,  and  that  the  balance-sheets  of     Disc.  12- 
public  Companies  should  be  true  so  far  as  they  are  capable  of  making 
them  true — so  far  as  they  know.     Ifi    is  absolutely  necessary  that  the    EXTRA- 
invesbing  public  should  have  some  security  and  ba  able  to  depend  upon  ORDINARY 
the  published  accounts  of  Companies.     It  is  equally  of  the  greatest  im-  r\Rirm 
portance  to  these  men  that  you  should  nob  allow  yourselves  to  find  them 
guilty  through  being  prejudiced  as  to  the   mismanagement  of  the  Bank  ^RIMINAL. 
before  1890,  or  any  mismanagamenb  duiing  1890,  that  is,  so  long  as   that    16  ^  -g^ 
mismangement  is  nob  comprised  in  the  charges  before  you.  14  A  W  N 

Well  now,  gentlemen,  these  men  are  charged  with  criminal  breach  of  («Qg4\  03 
•trust,  and  they  are  charged  with  conspiring  to  commit  criminal  breach  of 
trust.  The  charges  are  framed  under  ss.  405  and  409  of  the  Indian  Penal 
Code.  I  shall  explain  them  at  greater  length  later  on.  And  they  are  also 
charged  with  cheating  in  respect  of  depositors  who  had  money  in  the  Bank, 
and  who,  it  is  alleged,  were  induced  by  the  false  balance-sheets  to  allow 
their  deposits,  that  otherwise  they  would  have  attempted  to  draw 
out,  to  remain  in  the  Bank.  They  are  also  charged  with  conspiracy 
to  cheat.  Before  going  into  these  particular  charges,  I  think  I  ought 
to  draw  your  attention  to  some  of  the  sections  relating  to  undertakings 
of  this  kind  to  be  found  in  the  Companies  Act.  The  Himalaya  Bank,  of 
which  Wilson  was  a  Director  from  1885  to  April  1891,  was  incorporated 
[1031  under  Act  No  X  of  1866.  That  was  an  Act  passed  to  regulate  Joint 
Stock  Companies,  to  compel  them  to  be  registered  in  certain  cases,  and  to 
regulate  how  such  companies  should  carry  on  their  business.  It  was  an 
Act  to  enable  a  Company  like  this  to  carry  on  business  with  certain 
protection  to  the  shareholders,  so  that,  if  they  chose  to  register  their 
company  as  limited  by  shares,  tebe  shareholders,  in  the  event  of  the 
company  being  wound  up,  would  not  be  liable  except  for  the  amount  that 
remained  unpaid  on  their  shares.  If  people  as  shareholders  were  not 
entitled  to  carry  on  business  under  the  protection  of  that  Act,  they  would, 
in  the  event  of  the  company  becoming  insolvent,  be  liable  to  the  whole 
amount  of  their  assets  to  make  good  the  liability  of  the  concern  in  which 
they  were  partners.  It  is  perfectly  obvious  that  when  the  Legislature 
enables  a  body  of  persons  to  deal  with  the  public  and  join  in  trade 
with  the  public  and  gives  them  the  exceptional  protection  that  the 
members  of  the  corporation  shall  not  be  liable  beyond  the  unpaid  amount 
of  their  shares,  strict  regulations  should  be  enforced  to  compel  the  Com- 
pany to  disclose  the  actual  state  of  its  affairs,  so  that  persons  should  know 
before  they  dealt  with  it  exactly  how  the  company  stood.  Well,  gentle- 
men, Act  No.  X  of  1866  was  repealed  by  Act  No.  VI  of  1882.  I  merely 
mention  it.  The  two  Acts  are  precisely  the  same  so  far  as  regards  any 
question  that  concerns  you.  Under  the  Act,  persons  desirous  of  forming 
a  company,  limiting  by  shares  the  liability  of  members,  are  obliged  to 
register  a  Memorandum  of  Association.  That  Memorandum  of  Associa- 
tion states  the  object  of  the  company  and  how  it  is  to  carry  on  business. 
This  particular  company  was  limited  by  shares.  The  Act  further,  with 
regard  to  banking  companies  limited  by  shares,  enables  them  to  register 
articles  of  association  of  their  own,  or,  the  Act  says,  if  they  do  not  they 
shall  be  bound  by  Table  A  of  the  Act.  It  is  absolutely  necessary  for 
the  protection  of  the  public  that  there  should  be  some  such  law  as  this, 
because  you  or  I  or  any  one  who  wished  to  deposit  or  bad  money  tio 
invest  in  shares  should  like  to  know,  not  only  that  the  company  was 
limited,  but  we  should  like  to  know  how  the  business  was  bound  to  be  carried 
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1893  on.  This  particular  company  seems  to  have  drawn  up  certain  Articles  of 
DEC.  12.  [104]  Association.  These  articles  of  association  were  not  registered,  and 
in  law  and  in  good  common  sense,  the  regulations  in  the  Act  became  the 
EXTRA-  relugations  binding  on  the  company.  In  one  sense,  in  consideridng  what 
ORDINARY  kQe  accused  must  have  known,  it  is  not  very  material  whether  the  regula- 
O  N  tions  were  those  in  Table  A  or  not,  inasmuch  as  Articles  of  Association 
had  been  drawn  up  although  they  were  never  registered,  and  one  of  the 
CRIMINAL.  mog|;  material  points  in  this  case  was  not  overlooked  in  the  private  Arti- 
16  A  88=  cles  of  Association  because  they  coincided  with  Table  A  and  prohibited 
14  A.W  N.  fcbem  from  paying  dividends  execept  out  of  profits.  The  prohibition  in  the 
(1894)  23  Act  is  an  absolute  one.  It  is  essential  for  you  to  bear  that  in  mind.  Any 
person  dealing  with  the  company,  or  having  money  to  deposit,  would  assume, 
if  he  saw  that  balance-sheet  or  the  report  of  the  Directors,  that  the  com- 
pany bad  earned  money  which  enabled  them  to  pay  a  dividend  of  10  percent, 
for  the  half-year.  The  business  of  the  company  is,  under  the  Act  of  1866, 
as  of  1882,  under  the  sole  and  exclusive  management  of  the  Directors.  The 
regulations  in  the  Table  are  absolutely  explicit  on  that  point.  The  article 
in  question  is  No.  55.  I  only  add  this  because  ona  of  the  counsel,  in  a 
very  able  speech,  sought  to  make  you  understand  that  Directors  had  merely 
the  right  but  not  a  duby  to  manage.  The  law  says  they  shall  manage.  Not 
only  article  55  but  subsequent  articles  of  the  Act  aay  that  the  business  of  the 
company  shall  ba  managed  by  Directors.  (His  Lordship  read  article  55  and 
also  articles  72  and  73  of  Table  A.)  Then  we  come  to  article  78.  I  will 
now  read  the  whole  of  the  article  "  Accounts."  The  Directors  shall  cause 
true  accounts  to  be  kept,  that  is,  the  books  of  the  company  shall  be  true 
as  far  as  the  company  can  make  them  true.  Under  articles  77  and 
80  they  have  to  prepare  at  least  once  in  every  year  a  statement  of 
profili  and  loss.  Article  72  says,  "  Once  at  least  in  every  year  the 
Directors  shall  lay  before  the  company  in  general  meeting  a  statement 
of  the  income  and  expenditure" — [reading  the  whole  of  the  article.] 
That  is  the  article  that  describes  bow  tha  statment  of  profit  and  loss  is  to  be 
made  up.  Then  we  come  to  article  81,  which  deals  with  the  balance-sheet. 
"  A  balance-sheet  shall  be  made  out  in  every  year  and  laid  before  the 
company  in  general  meeting,  and  such  [105]  balance-sheet  shall  contain 
a  summary  of  the  property  and  liabilities  of  the  company  arranged 
under  the  heads  appearing  in  the  form  annexed  to  this  table,  or  as 
near  thereto  as  circumstances  admit."  There  are  other  provisions 
requiring  that  once  a  year  the  accounts  and  balance-sheet  of  the  company 
shall  be  audited,  and  there  is  a  provision  in  the  Act  itself  which 
requires  that  the  balance-sheet  that  has  been  submitted  and  approved 
by  the  shareholders  shall  be  sent  to  the  Eegistrar  of  Joint  Stock 
Companies.  This  balance-sheet  is  the  balance  sheet  referred  to  in  the 
schedule  of  the  Act  which  shows  good  debts  and  bad  and  doubtful  debts 
separately.  Well,  now,  that  is  how  this  company  was  constituted.  It 
was  registered  as  a  limited  company  ;  the  Memorandum  of  Association  was 
registered,  but  the  Articles  of  Association  were  not  registered  ;  but  so  far 
as  is  really  material  to  your  consideration  it  is  immaterial  whether  they 
registered  their  Articles  of  Association  or  not,  because  the  Directors  were 
clearly  bound  not  to  pay  one  single  anna  as  a  dividend  unless  paid  out 
of  the  profits  of  the  business  of  the  corporation.  The  Himalaya  Bank, 
having  been  started  as  a  company  limited  by  shares  in  1874,  carried  on 
business  in  the  usual  way,  received  money  on  floating  deposit,  or  current 
account  as  you  would  call  it — as  you  put  a  thousand  rupees  into  the  Allaha- 
bad Bank  and  receive  a  cheque  book.  They  also  received  money  on  fixed 
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deposit.     In  a  fixed  deposit  account  of  this  kind  you  pay  your  money —       1893 
most  of  you  have  paid  money  on  fixed  deposit  account  before  now — that     DEC.  13. 

money  is  repayable  only  on  a  date  fixed  by  you  and  the  bank,  or  so  many        

months  after  notice  of  withdrawal  as  agreed  by  you  and  the  bank.  The  EXTRA- 
bank  deals — is  entitled  to  deal — in  the  way  of  its  business  with  the  money  ORDINARY 
received  on  deposit,  otherwise  it  could  not;  pay  the  interest  to  depositors.  It  ORIGINAL 
is  permitted  to  allow  loans  and  overdrafts  to  its  customers  and  invest  in  p 
landed  property,  and  house  property  to  deal  with  the  money  in  its  till  in 
discounting  bills  and  promissory  notes.  As  to  this  particular  bank,  it  is  per-  16  A.  88  = 
fectly  obvious  that  it  has  allowed  its  capital  to  be  drawn  away  in  bad  debts  14  A  W.N. 
and  is  now  in  the  unfortunate  position  in  which  it.  is — a  matter  which  you  (1891)  23. 
have  not  to  consider  against,  these  men,  because  they  are  not  charged  with 
it.  Wilson  and  Munton  may  have  neglected,  and  did  in  fact  neglect, 
[106]  their  duty  by  not  attending  to  the  ordinary  duties  of  Directors,  but 
you  are  to  disregard  that  absolutely.  The  case  which  they  have  to  answer 
began,  as  far  as  they  are  concerned,  on  the  18th  or  19!;h  April  1890. 
This  Bank  may  possibly,  through  the  mismanagement  of  Moss  or  the 
Directors,  past  and  present,  be  in  an  absolutely  hopeless  condition.  Do 
not  let  that  influence  your  minds.  The  question  is,  were  these  men  guilty 
of  the  frauds  wjth  which  they  are  charged '?  As  I  have  told  you,  under 
Table  A  of  the  Act,  they  are  obliged  to  publish,  at  least  once  in  every  year, 
a  statement  of  profit  and  loss,  and  they  are  obliged  to  lay  before  the 
share1  olders  once  a  year  a  statement  or  balance-sheet.  The  balance  sheet 
— you  are  to  take  this  from  me,  and  I  think  it  is  hardly  necessary  for  me  to 
say  it,  because  it  is  only  common  sense,  the  balance-sheet,  to  represent 
the  assets  and  liabilities  of  the  company,  must  be  a  true  balance-sheet. 
It  must  show  the  actual  condition  of  the  company.  It  was  suggested 
by  one  of  the  counsel  who  addressed  you  that  the  balance-sheet  would 
be  a  true  balance-sheet  if  it  followed  the  accounts  in  the  books  of  the 
Bank,  although  it  showed  falsely  what  was  the  condition  of  the  company. 
It  is  not  so  in  law,  nor  is  it  so  in  common  sense.  The  balance-sheet 
to  be  of  any  use  must  show  the  true  state  of  the  accounts  of  the  Bank, 
so  that  you  are  entitled  to  assume  that  the  figures  on  that  balance- 
sheet  are  true  figures  and  nothing  has  been  concealed  that  ought  to  be 
told  for  information.  You  are  then  in  a  position  to  say  if  you  are  safe 
to  trust  that  Bank  or  not,  and  whether  if  you  deal  with  it  you  would 
be  likely  to  lose  your  money.  The  balance-sheet  which  is  required  under 
the  Companies'  Act  does  give  you  the  very  information  that  is  required. 
The  balance-sheet  in  the  former  Act  is  in  the  same  form  as  that  in  the 
present  Act,  and  if  you  look  at  it  for  a  moment  you  will  see  the  material 
bearing  of  this  column  here.  (His  Lordship  showed  the  balance-sheet  in  the 
Companies'  Act  tothe  jury.)  That  is  the  form  in  which  the  company  is  bound 
to  send  the  balance-sheet  to  the  Registrar  of  Joint  Stock  Companies,  after  ifc 
has  been  submitted  to  the  shareholders  in  general  meeting.  Now  if  you  look 
at  that  balance-sheet,  you  will  see  on  one  s^de  it  shows  the  capital,  it  shows 
[107]  the  number  of  shares  and  the  amount  paid  per  share,  the  debts  ivnd 
liabilities  of  the  company,  the  reserves,  the  profit  and  los?,  and  the 
contingent  liabilities  of  the  company  ;  on  the  other' side,  tho  property  and 
assets  of  the  company,  the  debts  owing  to  the  company.  This  is  a  very 
material  question,  because  there  were  Es.  28  lakhs  shown  as  loans  and 
bills  discounted  according  to  the  Bank's  balance-sheet.  The  debts  owing 
to  the  company  must  according  to  the  balance-sheet  in  the  Act  be  divided 
into  and  shown  in  three  classes.  You  have  to  show  good  debts  for  which 
the  company  holds  security,  good  debts  for  which  the  company  holds  no 
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1893       security,  and  debts,  if  any,  considered  doubtful  and  bad.     Gentlemen,  that 

DEC.  12.     is  very   material,  because  when   you  consider  what  the    facts  of  this  case 

are,  you  will  probably  come  to  the  conclusion  that  if  the  company  had  on 

EXTRA-     the  30th  of  June  1890,  disclose,!  the  fact  that  it  had    Es.  13  lakhs  of  bad 

ORDINARY  aod  doubtful  debts,  instead  of  showing  a  divisible  balance  of  Rs.  19,543-0-7, 

ORIGINAL  ^  ^ghk  have  closed  its  doors  next  morning.     Any  persons,  assuming  they 

p  were   dealing    with  a  Bank  that,  was  honest,  would    assume  from  these 

_      '  balance-sheets  that  there    were  no  doubtful  and    bad  debts  not  covered  by 

16  A.  88=    the  reserve  fund.     They   would   never  assume  for  one  moment  that  the 

14  AWN.    Rs.  28  lakhs  shown  in  assets  included  some  Rs.   13  lakhs  of  absolutely 

(1894)  23.    bad  debts. 

Now,  gentlemen,  1  come  to  the  particular,  charges   against  these  men. 
I  shall  tell    you  .what  these  charges  are.     (His    Lordship    read  s.  409, 
criminal  breach  of  trust   by  banker,  and  s.  405,    criminal  breach  of  trust.) 
I  shall  tell  you  as  matter  of  fact  that  tbe  defendant  Directors  had  dominion 
over  the  property,  that  they  had  the  management  of  the  funds  of  the  Bank. 
I  shall  tell  you  that  as  Directors  they  were  bound  not  to  pay  one  anna  of 
dividend  out   of  anything  except  the    profits  of  the  company  ;  and,  if  you 
come  to  the  conclusion  that  they  did  dishonestly  pay  dividends  for  the 
half-years  ending  on  the  30bh  of  June    and  the  31st  of  December,  out 
of  the  diposifcors'  money  when  there    were  no    profits,  that  each  of  these 
Directors  committed  criminal  breach  of  trust.     Now,  gentlemen,  it  is  not 
necessary  to  go  into  the  question,  but   if  it  wera  necessary  I  should  tell 
you  that  when  a  Bank  to  which  the    Indian  Companies'  Act  applies  takes 
[108]  a  deposit  from  its  customer,   it  takes  it  on  the  understanding  that 
that  deposit   is  not  to  be  used    to  pay  dividends  to  shareholders  afe  a  time 
when  the  Bank  is  insolvent  and  cannot  lawfully  pay  dividends.  The  defend- 
ants ara  ch  arged    under  s.  409.     The  material    words  in  s.  409  are  as 
follows  : — "Whoever,  being  in  any  manner  entrusted  with  property  or  with 
any  dominion  over  property  in  his  capacity  of  a  public  servant  or  in  the 
way  of  his  business  as  a  banker  or  agent,  commits  criminal  breach  of  trust 
in  respect  of  that  property  "  shall  incur   certain  penalties.     I  have  had  to 
consider  this  case  very  carefully.     I  have  come  to  the  conclusion  that  Moss 
and  Greenway  cannot  be  considered  to  be  persons  who  were  entrusted  with 
property  or  with  dominion  over  property  as   bankers  or  agents.     So,  as  to 
the  charges  in  which   they  are  directly   charged — this  is  apart  from  con- 
spiracy— with  criminal  breach  of  trust,  I  shall  direct  you  to  find  them  not 
guilty  on  those  charges.     I  shall  also  tell  you  that  if  you  find  that  Munton 
and  Wilson  did  dishonestly,  that  is  knowingly  and  intentionally,  pay  over 
these  dividends  when  they  had  no  profits,  intending  to  cause  gain  to  them- 
selves or  others,  to  which  they  were  not  entitled,  or  to  cause  loss  to  other 
persons,  you  must  find   them  guilty  under  s.  409.     But  although,  in  my 
opinion,  Moss   and   Greenway  as  Manager  and  Accountant  or  Assistant 
Manager,  do  not  come  directly  under  s.  409,  they  are  charged  with  con- 
spiring with  the  other  men  to  commit  criminal  breach  of  trust  under  s.  109 
read  with  s.  409  of  the  Code.     That  is  the  abetment  section.     The  section 
is  as  follows— (His  Lordship  read  s.  109  of  the  penal  Code,)  If  you  should 
come  to  the  conclusion"  that  Moss  and  Greenway  abefcfced,  that  is,  assisted 
Munfon  and  Wilson  to  obtain  f;he  sanction  of  the  shareholders  to  the  pay- 
ing of  the  dividends,  if  you  come  to  tbe   conclusion  that  they  did  this  for 
the  dishonest  purpose  of  causing  wrongful  gain  or  wrongful  loss,  then  you 
ought  to  find  them  guilty  under  s.  109  of  conspiracy.     Then  there  are  the 
other  charges.     These  charges  are  charges  of  cheating  and  abetting  —arising 
under  9.  418  and  s.  109  of  the  Code.     Section   41R  says — (His  Lordship 

70 


YIII]  QUEEN-EMPRESS   V.   MoSS  16  All.  HO 

read  the  section.)     And  then  we  go   back  to    the   definition  of  cheating       1893 

ins.   415.     (His  Lordship  read  this  section  also.)     The  way  these  men     DEC.  12. 

are  said  by  the  prosecution  to  have   conspired  to  [109]  cheat,  whether 

true    or    not,    was  that    to    their  knowledge    these    balance-sheets  were     EXTRA- 

false ;    that    they    were    materially    false ;  that    they    acting  in  concert,  ORDINARY 

concealed  the  true  state  of  affairs  from  the  depositors  and   share-holders,  ORIGINAL 

and    by    that    concealment     the     shareholders    who    were     depositors,  CRIMINAL 

and  depositors  not    shareholders,    were    induced    to    allow  their  money 

which  was  in  the  Bank    on    deposit   to  remain  on  deposit.     It  stands    18  A.  88=« 

to  reason  and    commonsense    that    if  you,  or  I,  or    any    one  else,  had   14  A.W.N. 

Us.  3.000  or  Es.  4,000  deposited  in   the  Batik,  and  we  were  in  a  position    (1894)  23. 

to  draw  it  out,  we  should  draw  it  out  if  we  knew  from  the  balance-sheet 

that  the  Bank  was    insolvent ;   on    the  other  hand,    if  the  balance-sheet 

represented  the  Bank  to  be   more  or  less  flourishing,  we  should  probably 

allow  our  money  to  remain  in  the  Bank.     If    'these   men,  intending  to 

defraud    the   shareholders  or  depositors,   knowingly    put     forward    these 

balance-sheets,  knowing  that   they  were  false  balance-sheets,  then  it  is 

your  province   to   find  them  guilty    under    s.    418.     If    you  come  to  the 

conclusion   that  they  abetted  each  other  by  their   acts,    that    is,  if  you 

find  that  they  were  acting    together  to  put  forward  a  false  balance-sheet, 

you  must  find    them    guilty    under    the  charge  of  conspiracy.      I  will  tell 

you  at  the    close   with  regard   to  some    of    the  charges  in   respect  of  the 

balance-sheets  of   the    31st   of   December,    you   will    find  Greenway  not 

guilty  because  there  is  no  evidence  to  convict  him. 

The  first  question  \vehavo  to  consider — or  you  have  to  consider,  for 
you  are  the  judges  of  fact — is  this,  were  these  balance-sheets  false  ?  We 
come  next  to  the  question  whether  these  meu  knew  at  the  time  the 
balance-sheets  were  put  before  the  shareholders  that  they  were  false. 
Was  the  balance-sheet  of  the  30th  of  June  1890,  was  the  balance  sheet 
of  tho  31st  December  1890,  false  and  misleading?  If  you  "believe  the 
evidence  of  Mr.  King,  who  is  a  gentleman  of  experience,  and  if  you  believe 
the  evidence  of  Mr.  Henry,  who  is  a  gentleman  of  great  experience  and 
who  is  the  liquidator  of  the  Bank,  you  must  come  to  the  conclusion  that 
each  of  these  balance-sheets  was  absolutely  false  and  absolutely  mis- 
leading. Take  up  the  balance-sheet  of  the  30!;h  of  June  1890.  In  dealing 
with  this  balance-sheet  I  do  not  intend  to  take  you  into  details.  That  is 
[110]  more  a  question  for  a  banker.  We  will  look  at  this  in  a  broad 
way  of  common  sense,  as  a  member  of  the  public  would  look  at  it  if  he 
were  to  go  to  it  for  information.  You  will  notice  there  is  a  divisible 
balance  shown  of  Es.  19,543-07.  Well  now,  that  balance-sheet  repre- 
sents that  the  Bank  was  in  a  flourishing  condition,  that  it  was  not 
insolvent;  that  they  bad  a  sum  of  Es.  19,543  which  could  be  divided 
out  of  profits  amongst  the  shareholders.  That  is  the  broad  representa- 
tion that  the  balance-sheet  makes.  Lst  us  see  what  the  actual  facts 
were.  OD  the  30tb  of  June  1890.  the  capital  of  the  Bank  was  gone.  This 
is  the  evidence  of  Mr.  King  and  the  evidence  of  Mr.  Henry — and,  in  fact, 
according  to  Mr.  Henry,  it  bad  been  gone  so  far  back  as  January  1886. 
Mr.  King  was  the  first  scientific  witness — scientific  in  tho  sense  that  be 
is  a  man  who  thoroughly  understands  accounts — and  the  minute  of  ques- 
tions prepared  by  the  Directors  was  put  into  his  bands  and  ha  was  asked  to 
investigate  the  accounts.  The  result  of  his  investigation  was  that  oat  of 
these  accounts  in  the  minute  of  questions,  which  only  form  a  portion  of 
the  Es.  28  lakhs  cf  assets  on  the  left  hand  side  of  the  balance-sheet,  Es.  9 
lakhs  were  bad  debts.  If  you  believe  his  evidence,  and  his  evidence  was 
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1893       not  shaken  in  cross-examination  or  by  anything  that  has  so  far  been  seen, 

DBG.  12.     assuming  for  one  moment  that  there  were  no  other  bad  debts  in  the  Bank 

on  that  day,  assuming  that  there  were  only    the    Es.  9  lakhs   bad  debts 

EXTRA-     in  the  Bank  on  the  30th  of  June,  let  us  see  what    the  condition    of  the 

ORDINARY  Bank  was.     What  the  Bank  had  was   the  unrealised  interest   account  of 

ORIGINAL  ^s>  71,000  odd,  the  doubtful  debt  liquidation  account  of  Es. 24,000  odd, and 

p  a  reserve  fund  of  Es.  1,25,000.     The  Bank  could  not  have  put  the  whole  of 

'  that  reserve  fund  against  the  nine  lakhs  of  rupees,  because  it  was  brought 

16  A.  88=-  out  in  evidence  that  the  reserve  fund  was  represented  byGovernment  paper 
li  A.W.N.  in  the  hands  of  the  Delhi  and  London  Bank  in  their  office  in  Calcutta  as 
(1894)  23.  security  for  an  overdraft  of  the  Himalaya  Bank  ;  and, gentlemen, wberethey 
represented  a'reserve  fund  of  Es.  1,25,000  the  Delhi  and  London  Bank  held 
it  for  an  overdraft,  so  that  the  available  reserve  fund  instead  of  being 
Es.  1,25,000  would  have  been  Eg.  29,674.  Ib  does  not  require  any  elaborate 
calculation  to  see  that  between  [111]  five  and  six  lakhs  had  been  swallowed 
up — capital,  reserve  fund,  unrealised  interest  account  and  doubtful  debt 
liquidation  account.  They  represented  that  instead  of  being  in  that  miser- 
able position, they  were  in  a  flourishing  position,  having  a  divisable  balance 
of  Es.  19,543.  That  is  the  result  of  Mr.  King's  evidence.  Let  us  turn  now 
to  Mr.  Henry's  evidence.  He  prepared  the  balance-sheet  as  he  was  told 
to  prepare  it,  as  of  the  30th  of  June  1890.  He  has  told  us  that  the 
balance-sheet  so  prepared  has  been  falsified  by  his  subsequent  experience, 
because  he  has  found  that  he  was  not  able  to  collect  as  much  of  the 
assets  as  he  would  have  hoped  on  the  30th  of  June  1890  to  have  been 
able  to  collect  but  on  the  face  of  it,  as  made  on  30th  of  June,  of  that 
Es.  28  lakhs,  there  were  Eg.  13  lakhs  of  bad  and  irrecoverable  debts. 
Look  what  ought  to  have  appeared  for  the  information  of  the  public. 
They  would  have  had  shown  so  much  as  good  debts,  so  much  as  good 
debts  unsecured,  and  Es.  13  lakhs  as  absolutely  bad  and  irrecoverable, 
instead  of  "showing  Es.  28  lakhs  as  assets.  That  would,  according  to 
Mr.  Henry's  statement,  have  been  a  true  balance-sheet,  because  that 
was  the  true  state  of  affairs,  as  far  as  could  be  judged  on  the  30fch  of  June 
1890. 

We  come  to  the  balance-sheet  of  the  of  3rd  December  1891.  It  shows 
the  same  state  of  affairs.  It  represented  that  the  available  balance  was 
Es.  12,953-3-8,  which  the  Bank  might  divide  amongst  the  shareholders. 
On  the  31st  of  December  the  capital  was  all  gone,  the  reserve  fund 
was  still  pledged  to  the  Delhi  and  London  Bank,  and  instead  of  a 
balance  reserved  in  Government  paper,  it  was  pledged  for  Es.  1,50,000. 
Well,  then,  the  result  is  they  get  an  unrealised  interest  account  amount- 
ing to  Es.  1,07,468,  a  doubtful  debt  liquidation  account  amounting 
to  Es.  19,529.  But  the  accounts,  which  Mr.  King  tells  us  were 
Es.  9,87,000  in  June  1891,  in  the  minute  of  questions,  were  still  about 
the  same  figure — 9  lakhs  on  31st  of  December,  absolutely  bad  and 
irrecoverable,  and,  according  to  Mr.  Henry's  more  practical  test,  Es.  14 
lakhs.  So  that  on  31st  of  December  1891,  instead  of  the  company 
having  a  divisable  balance  of  Es.  12,953,  there  was  included  in  the  Es.  28 
lakhs  some  Eg.  14,42,000  of  absolutely  bad  and  irrecoverable  debts.  You 
[112]  will  say  whether  that  was  an  honest  balance-sheet,  whether  it  was 
a  true  balance-sheet  or  not.  As  to  whether  this  was  a  true  balance-sheet, 
or  not,  you  wil!  remember  that  Mr.  Howard  told  you  a  balance-sheet  was 
true  if  it  correctly  represented  what  was  in  the  books.  I  told  you  that,  as  so 
stated,  that  was  not  the  law.  But  let  us  apply  Mr.  Howard's  method.  There 
was  a  book  called  the  Z,  Loan  Ledger.  The  evidence  in  regard  to  this 
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book  was  that  any  account  that  was  not  considered  good  was  entered  in       1893 
it.  When  an  account  was  entered  in  the  Z.  Loan  Ledger  no  further  interest    DEO.  12. 
was  charged.  The  Z.    Loan  Ledger  was  a  sort  of  mortuary  index  in  which        — 
they  placed  the  accounts  which  the  Manager  considered  absolutely  bad  and     EXTRA- 
irrecoverable.  I  suppose  they  did  not  like  to  call  it  the  Bad  Debt  Ledger,  so  ORDINARY 
they  called  it  the  Z.   Loan  Ledger.  If  Mr.  Howard's  view  that  a  balance-  ORIGINAL 
sheet  is  only   false  if  it   is  not  according  to  the   books   is  correct,  these  pRIMINAIv 

balance-sheets  were  false  in  that  view,  as  according  to  the  evidence  of  Sails, 

if  you  believe  it,  in  the  Es.  28  lakhs  shown  in  the  balance-sheet  of  the  30bh  IB  1.  88=» 
of  June  1890,  Es.  1,13,000  belonged  to  the  Z.  Loan  Ledger.  This  had  been  14  A.W.H. 
pub  into  the  Z.  Loan  Ledger  as  bad,  by  the  Manager  of  the  Bank.  If  they  (1894)  28. 
had  made  the  balance-sheet  in  the  form  laid  down  in  the  statute,  they 
would  have  shown  at  least  that  Es.  1,13,000  on  the  face  of  the  balance- 
sheet  &s  bad  and  doubtful  debts.  Let  us  turn  to  the  balance-sheet  of 
December.  According  to  Sells'  evidence  in  it  Eg.  1,15,000  was  taken  from 
the  Z.  Loan  Ledger.  Captain  Leahy  is  not  a  witness  of  any  great  skill, 
but  he,  as  an  ordinary  man  of  common  sense,  when  asked  how  he  makes 
out  his  accounts,  said  he  did  not  take  bad  debts  into  his  balance-sheet  as 
assets.  The  public  were  never  informed  that  a  portion  of  the  Es.  28  lakhs 
ponsisted  of  bad  and  doubtful  debts.  Now,  gentlemen,  were  these  balance- 
sheets  misleading  '?  It  only  requires  the  question  to  be  asked  to  be  answered. 
If  you  wanted,  on  the  30bh  of  June  or  the  31at  of  December  1890,  to  buy 
shares  of  the  Bank  or  to  deposit  money,  would  you  have  the  slightest  idea 
that  this  Bank  was  absolutely  insolvent,  that  if  you  invested  in  shares  you 
would  not  get  a  farthing  back  and  if  you  deposited  money  you  would  get 
in  the  [113]  course  of  che  liquidation  three  annas  in  the  rupee?  Were 
they  misleading  when  the  Bank  was  absolutely  insolvent,  when  nearly 
half  of  what  were  represented  as  assets  were  bad  debts? 

Hogan,  the  conductor  in  the  Ordnance  Department,  trusted  to  the 
balance-sheet  of  the  30th  of  June  1890.  He  did  not  trust  to  the  other, 
because  he  did  nob  get  it  before  renewing  his  deposit.  He  had  some  few 
thousand  rupees  in  the  Bank.  He  trusted  to  the  balance-sheet  and  the 
reports  of  the  Directors  and  the  auditor.  Lightening  apparently  was 
deceived  by  both  balance-sheets.  He  says  he  got  both,  and  looked  at  them 
and  would  not  have  left  his  money  in  deposit  if  he  had  known  the  Bank 
was  insolvent.  You  will  see  for  yourself :  no  one  looking  at  either  of  those 
balance-sheets  would  suspect  that  the  Bank  was  insolvent.  Campbell  again 
says  he  was  deceived  by  the  balance-sheet  of  the  30ch  of  June  1890.  You 
may,  I  think,  be  quite  certain  that  these  men  looked  and  saw  the  amount 
of  divisible  profits  and  came  to  the  conclusion  "  The  Bank  is  going  on  well. 
I  shall  be  quite  safe  to  leave  my  deposit  there.  " 

Tbo  next  question  is,  if  you  come  to  the  conclusion  that  their  balance- 
sheets  were  false  and  misleading,  did  these  men  know,  when  the  balance- 
sheets  were  put  out,  the  approximate  amount  of  the  bed  debts  ;  did  they 
know  that  instead  of  there  being  a  divisible  balance  on  the  30fib  of  June 
and  the  31st  of  December,  there  was  in  fact  no  money  to  divide  at  all, 
unless  they  put  their  hands  into  the  pockets  of  the  depositors  ?  In  the 
first  place,  I  draw  your  attention  to  Moss.  Moss,  you  know,  had  been 
Manager  since  1874.  Up  to  the  time  when  he  went  to  Australia  in  1890, 
the  public  apparently  had  perfect  confidence  in  this  Bank.  They  con- 
sidered that  it  was  in  a  flourishing  condition.  There  was  not  a  single 
word  against  the  Bank.  Shortly  after  Moss  went  to  Australia  there  were 
rumours,  according  to  the  evidence  of  Sells,  that  the  Bank  was  not  in 
the  condition  it  was  supposed  to  be  in.  A  question  was  put  by  Moss  in 
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1893       cross-examination  as  to  who  let  oat  the  secrets  of  the  Bank.     I  do  nob 

DEC.  19.     know  what  secrets.     The  Bank  was  in  an  insolvent  condition.     That  secret 

was  kept  strictly,  [114]  and  so  long  as  Moss  was  in  control  of    the  Bank 

EXTRA-    books  no  person  outside  Moss  himself,  and  possibly  Greenway,  appears  to 

ORDINARY  have  known  that  the  Bank  was  insolvent.  Moss  came  back  from  Australia  ; 

ORIGINAL  but  before  he  comes  back  the  Directors,  having  had  it  suggested  to  them  by 

p  Greenway,  looked  into  the  accouts  themselves.     They  drew  up  a  minute 

*  of  questions  and  they  put  that  minute  of   questions  into  Moss'  hands  and 

16  A.  88=  required  him  to  answer  it.  And  Moss  took  pine  months  before' he  gave 
14  A.W.N.  his  answer.  And  what  was  his  written  answer  when  it  was  produced  ? 
(1894)  23.  At  any  rate,  we  have  what  Munton  and  Laahy  thought  aboub  it.  You 
heard  their  observations.  There  was  hardly  a  single  answer  except  two 
or  three  referred  back  for  a  further  answer,  which  they  did  not  declare  to 
be  unsatisfactory,  most  unsatisfactory,  entirely  unsatisfactory.  He  took 
nine  months  to  prepare  the  answer  which  two  Directors  considered  entirely 
unsatisfactory.  It  is  hardly  possible  to  conceive  that  Moss  did  not  know  what 
the  state  of  the  Bank  was.  It  is  impossible  that  Mose,  who  had  been  grant- 
ing these  loans,  did  not  know  the  state  of  tha  Bank.  (His  Lordship  took 
up  the  accounts  of  Jager,  and  described  their  condition.)  He  must  have 
known  the  state  of  the  Bank.  It  is  impossible,  in  my  opinion,  to  conceive 
the  contrary.  He  did  not  knovr  of  the  Z.  Loan  Ledger,  because  it  was  Moss 
himself  who  started  it,  and  in  it  were  accounts  included  in  the  Es.  28  lakhs 
represented  as  assets  in  the  balance-sheets  of  the  30th  of  June  and  the  31st 
of  December.  Leahy  has  sworn  that  there  were  sums  included  in  it  which 
have  been  in  the  Z.  Loan  L3dger  as  far  back  as  1887.  When  you 
come  to  consider  whether  these  balance-sheets  were  false,  it  will  be  for  you 
to  consider  if  Moss  could  have  believed  that  on  the  30bh  of  June  there  was 
a  divisible  balance  of  Es.  19,543  in  June,  and  a  divisible  balance  of 
Es.  12,953  in  December. 

Greenway  had  been  for  several  years  an  accountant  in  the  Bank. 
If  you  believe  the  evidence  of  Captain  Leahy,  who  was  called  for  the 
defence,  it  was  Greenway  who  told  the  Directors  they  had  better  look  into 
the  loan  accounts  themselves.  What  object)  Greenway  may  have  had  in 
giving  that  advice  one  does  not  know  ;  whether  it  was  a  good  motive  to 
put  the  Directors  on  their  guard,  [115]  or  whether  he  hoped  to  succeed 
Moss  as  manager  one  cannot  tell.  But  it  was  Greenway  who  made  the 
suggestion  that  the  Directors  should  examine  the  affairs  of  the  Bank. 
Greenway  acted  till  Moss  returned  in  September,  and  Greenway  was  con- 
sulted about  these  very  accounts.  When  the  Directors  were  going  into 
the  accounts  Captain  Leahy,  in  the  first  instance,  said  they  did  not  derive 
material  assistance  from  Greenway,  but  at  a  later  period,  when  he  was 
pressed  as  to  his  knowledge  of  the  securities  held  by  the  Bank,  he  said  his 
knowledge  of  the  securities  was  knowledge  derived  from  Graenway.  This 
is  what  he  said — (His  Lordship  read  parts  of  Captain  Leahy's  evidence.) 
But  he  also  told  us  that  though  Greenway  was  not  always  present,  the 
Directors  sent  for  him  whan  they  wanted  information.  The  questions 
were  entered  in  Greenway's  own  handwriting,  so  that  be  must  have 
had  them  before  him.  Not  only  was  he  consulted,  but  he  had  the 
actual  minute  of  questions,  because  it  was  in  his  own  handwriting. 
It  does  not  require  the  skill  of  an  accountant  to  understand  some  of 
the  questions  that  were  asked.  Take  Jager's  account.  (His  Lordship 
read  the  questions  on  this  account,  and  also  those  on  Herzog's  account.) 
Greenway  knew  all  this,  and  it  was  Greenway  who  put  the  Directors  on 
the  inquiry  which  resulted  in  the  minute  of  questions.  It  was  Greenway 
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who  waa  consulted  when  they  did  not  understand  the  accounts,  and  it  was       1893 
Greenway  who  explained  the  Z.  Loan  Ledger  and  the  value  of  the  securi-     DEC.  12. 

ties.  Tbere  is  the  question  of  hundis.  Now  these  /mrcdis.accordingtotheevi-         

dence  of  Greenway,  were  hundts  given  by  the  Directors,  because  he  thought     EXTRA- 
that  some  deposits  would  have  to  be  met  in  July,  and  these  two  Directors  ORDINARY 
and  Greenway  gave  each  twe  drafts,  making  a  total  of  Kg.  14,500.     Well,  ORIGINAL 
gentlemen,  what  he  did  with  those  hundis  did  no!;  affect  at  all  Moss  or 

Munton  or  Wilson,  because  there  is  no  evidence  to  show  that  they  knew        

what  he  did  with  them.  Wkat  did  Greenway  do  with  them  ?  Ho  gave  jg  A.  88=* 
them  to  Narain  Das.  He  came  to  Narain  Das  on  SOfch  of  June  with  44  A.W.N. 
these  six  hundis  apparently  in  two  bundles  of  three  each,  and  said  (1894)  23, 
one  bundle  was  to  be  sold,  and  he  said  : — "  Do  not  sell  the  others 
until  you  get  orders  or  until  they  [116]  are  wanted."  Narain  Das 
asked  whether  they  were  to  be  entered  as  cash  or  hundis,  and 
Greenway  told  him  to  enter  them  as  cash.  We  know  that,  as  a 
matter  of  fact,  some  of  them  never  were  converted  into  cash,  and 
yet  they  appeared  by  Greenway's  orders  on  the  30t>h  of  June  as  cash,  and 
bills  in  the  hands  of  the  Bank.  It  is  ridiculous  to  call  these  hundis 
cash.  The  cash  was  swelled  by  the  entry  of  the  hundis  to  the  extent  of 
Es.  14,500.  It  is  a  matter  of  commonsense,  supposing  you  were  looking 
at  the  balance-sheet,  whether  you  would  not  consider  it  material  to  see 
how  much  cash  the  Bank  held  at  a  certain  time.  If  you  found  that  on 
the  SOlih  of  June  the  Bank  held  in  its  hands  a  small  amount  of  cash  you 
would  not  think  so  well  of  the  Bank.  It  was  by  Greenway's  directions 
that  these  hundis  were  entered  as  cash  in  the  balance-sheet  when  he  knew 
that  in  fact  three  had  been  discounted  and  three  had  not.  They  were 
all  represented  in  the  balance-sheet  as  actual  cash.  It  is  a  question  for 
you  to  say  whether  the  evidence  in  regard  to  these  hundis  leads  you  to  the 
conclusion  that  the  balance-sheet  so  prepared  was  a  false  balance-sheet 
or  not.  Well  you  know  Greenway  must  have  known  about  the  Z.  Loan 
Ledger.  He  must  have  known  about  the  Ledger,  because  it  was  one  of 
the  books  he  had  kept  in  the  Bauk  for  years  as  the  Accountant.  Captain 
Leahy  tells  uat  that  it  was  Greenway  who  told  the  Directors  what  was 
the  Z.  Loan  Ledger.  Is  it  possible  that  Greenway  could  consider  that 
this  was  an  honest  balance-sheet  when,  on  the  face  of  it,  it  contained  as 
assets  the  accounts  of  the  Z.  Loan  Ledger  which  were  considered  by  the 
Manager  to  be  absolutely  bad  debts  ?  We  must  consider  the  probabili- 
ties of  the  case.  It  is  impossible  to  get  into  the  minds  of  men,  but  you 
must  judge  by  what  the  men  did  what  knowledge  they  had  in  coming  to 
a  conclusion  whether  Greenway,  Moss  and  Wilson  knew  these  accounts 
to  be  false.  A  good  deal  cf  stress  was  laid  on  Greanway  wishing  to  draw 
out  the  deposit  which  was  in  his  own  and  his  wife's  names.  With  regard 
to  that  all  I  can  say  is  this :  I  am  not  satisfied  he  was  not  entitled  to 
draw  it  out.  He  may  or  may  not  have  beeii  entitled  to  draw  it  out,  but  I 
am  not  satisfied  [117]  that  be  was  not,  and  we  cannot  say  what  neces- 
sity he  had.  Whether  knowing  or  not  that  the  Bank  was  in  a  bad 
condition,  he  may  have  wanted  his  money.  It  is  said  by  the  prosecution 
that  the  reason  was  that  he  knew  the  Bank  would  fail  and  he  would  lose 
the  money  if  it  were  left  in  the  Bank. 

Now  we  come  to  Wilson,  and  you  have  to  come  to  a  conclusion  whe- 
ther the  balance-sheets  of  the  31st  of  December  and  the  30th  of  June  1890 
were  false  balance-sheets  or  not  with  regard  to  Wilson  and  Munton.  You 
will  have  to  consider  carefully  whether  these  men.in  making  these  minutes, 
qould  have  baen  under  any  mistaken  impression  as  to  the  position  of  the 
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1893        Bank.     Moss  on  the   18th  of  April  1890  left  for  Australia.     The  evidence 
DEC.  12.     is  that  Greenway  advised  the  Directors  to  look  into  the  loan  accounts 

for  themselves,  and  on  the  19th  of  April  the  three  Directors  met — Wilson, 

EXTRA-  Munton  and  a  man  called  Nash,  who  was  then  a  Director.  I  shall  draw 
ORDINARY  your  attention  to  the  first  three  paragraphs  of  the  minute.  (His  lordship 
ORIGINAL  rea(^  'na  paragraphs.)  It  is  impossible  for  Wilson  and  Munton  to  suggest 
/-,  that  they  were  under  any  misapprehension  as  to  the  form  of  the  balance- 

'  sheet  to  be  issued,  because  so  far  back  as  April  there  appears  in  the  minute: 

16  A.  88-  "With  reference  to  the  heading  of  bad  and  doubtful  debts  noted  in  the 
14  A.W.N.  form  of  balance-sheet  annexed  to  the  Companies'  Act,  resolved  that  the 
(1891)  23.  Directors  look  into  the  account."  And — "  The  doubtful  debt  liquidation  ac- 
count at  present  standing  in  the  floating  ledger  has  always  been  embodied  in 
the  balance-sheet  under  the  heading  'Floating  Deposits."  Eesolved  that  the 
Directors  examine  the  account."  After  this  comes  the  eighth  paragraph:  — 
"With  reference  to  dividend,  which  is  made  up  of  interest  of  accounts  rea- 
lised and  on  good  accounts  that  are  realisable,  resolved  that  the  Directors 
overhaul  the  accounts."  So  you  see,  on  the  19th  of  April,  these  two  Direc- 
tors, Wilson  and  Munton,  were  alive  to  the  fact  of  there  being  the  form  of 
balance-sheet  in  the  Companies'  Act  and  to  the  recessity  of  looking  into  the 
doubtful  debt,  liquidation  account,  and  the  bad  and  doubtful  debtsof  the  Bank. 
The  next  meeting  was  on  3rd  of  May,  and  at  that  meeting  Wilson,  Leahy  and 
Munton  [118]  were  present.  The  only  thing  that  is  material  is  that  Green- 
way  having  applied  for  a  remuneration  during  the  Manager's  absence  on 
leave,  it  is  "  resolved  that.owingto  tbeunsatisfactory  manner  in  which  loans 
and  overdrafts  have  been  granted  during  Mr.  Moss'  incumbency,  the 
sum  of  Es.  200  be  deducted  from  Mr.  Moss'  pay,  and  that  the  amount 
be  paid  to  Mr.  Greenway,  as  the  establishment  expenses  cannot  be 
increased."  Ask  yourselves,  what  do  they  mean  by  that  ?  Could  any 
one  reading  that  minute  come  to  any  conclusion  other  than  that  the 
accounts  had  got  into  an  unsatisfactory  condition  owing  to  the  reckless  way 
Moss  had  invested  the  Bank's  money  ?  They  had  been  investigating 
the  affairs  of  the  Bank.  We  know  that  the  minutes  show  Jager's  account 
as  it  stood  about  the  18th  or  19th  of  April.  It  is  for  you  to  say,  having 
regard  to  that  minute,  if  you  can  come  to  the  conclusion  that  they  were  in 
possession  of  information  showing  the  unsatisfactory  condition  of  the  ac- 
counts. The  next  minute  I  shall  draw  your  attention  to  is  that  of  the  10th  of 
July.  (His  Lordship  read  paragraph  8,  which  referred  to  debts  barred  owing 
to  the  statute  of  limitation  having  been  exceeded.)  Now  this  shows  that 
by  the  10th  of  July  they  had  got  considerable  information ;  they  had 
known  several  instances  in  which  debts  due  to  the  Bank  were  barred  by 
limitation,  and  debts  allowed  to  run  on  in  the  books  of  the  Bank.  Then 
comes  the  minute  of  the  16th  of  July.  In  that  minute  the  only  important 
thing  is  the  resolution  that  "  Mr.  Moss  before  resuming  charge  of  his  office 
be  asked  by  the  Directors  personally  to  explain  how  all  bad  debts  which 
have  occurred  are  to  be  realised,  and  also  about  the  premium  on  policies 
which  the  Bank  has  been  paying."  The  next  thing  is  the  minute  of 
questions.  (His  Lordship  read  passages  from  the  minutes  on  several 
accounts  in  which  securities  were  referred  to).  Does  not  that  lead  you 
to  the  conclusion  that  at  the  time  they  entered  Dyer's  account  in  that 
minute  of  questions  they  had  been  investigating  Dyer's  account  and 
looking  into  the  securities  they  held  for  it?  There  are  some  others,  and 
under  the  heading  of  "Acceptances  on  account  of  Buckle  and  Co."  there 
was  the  question  "  Why  were  these  taken  ?  Was  it  not  to  show  a  cash 
[119]  balance  in  the  half-yearly  account?"  If  there  was  any  evidence 
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to  fix  the  Directors    with    knowledge    in    regard    to    the    entry    of   the       1893 
hundis  as  cash  in  the  balance-sheet  of  July  that  was  rather  an  important     DEC.  13. 

question,  because  it  would  make  one  imagine  that  acceptances  were  taken        

for  purposes  of  being  shown  as  cash  in  the    cash    balances.     The    next     EXTRA- 
question  is  "Eeserve  Fund."     "The  Manager  must  explain  why  and  how  ORDINARY 
a  large  portion  of  the  Eeserve  Fund  has  been    squandered."     Then    there  ORIGINAL 
is  the  meeting  of  the   16th   October,  in  the  minute  of   which  they  say  :  /-\RTMIN 

"  The  directors  find  it    absolutely    impossible,    considering    the    present        

financial  state  of  the  Bank,  to  sanction  the  increase  of  Es.  200  per  IB  A.  88  = 
mensem,  the  extra  sum  Mr.  Greenway  drew  while  officiating  as  Manager.  14  A.W.N, 
I  was  under  a  misapprehension  about  this  the  other  day.  Greenway  (issi)  23. 
wanted  to  have  this  officiating  allowance  made  permanent.  But  the 
force  of  this  was  that  this  came  on  the  16th  of  October,  shortly 
before  the  meeting  of  the  general  body  of  share-holders.  They  say  it 
is  impossible  to  sanction  the  increase,  They  want  Greenway  to  go  on 
and  do  Assistant  Manager's  and  Accountant's  work,  and,  notwithstanding, 
refuse  the  Es.  2QO  that  he  asks ;  and  this  is  the  Bank  which  professed  to 
have  a  divisible  balance  of  Es.  19,543.  On  the  29th  of  October  there  is  a 
minute  which  has  a  little  bearing  on  the  knowledge  of  the  Directors.  You 
know  Captain  Leahy  professed  in  the  witness-box  at  first  that  the  other 
Directors  knew  as  much  as  he,  and  he  as  much  as  they,  did,  and  he 
professed  never  to  have  heard  what  the  surrender  value  of  a  policy  was. 
Then  he  admitted  he  knew  shortly  after  the  Bank  failed,  but  be  was 
present  at  the  meeting  of  the  29th  October  1890,  in  regard  to  Hazlett's 
letter  requesting  that  the  Directors  will  take  a  "  mortgage-bond  pending 
settlement  of  his  decree  against  Lachman  Das,  or  realisation  of  surrender 
value  of  the  policy."  Have  you  any  doubt  in  your  minds  that  the  Direc- 
tors on  the  29bh  of  October  knew  the  difference  between  the  surrender 
value  and  the  nominal  value  of  a  policy  ?  The  only  other  minute  I  shall 
draw  attention  to  is  that  of  10th  of  December.  (His  Lordship  read  the 
minute,  which  related  to  the  duties  of  the  officials  of  the  Bank.)  I  shall  draw 
attention  to  any  others  if  the  accused  wish.  So  far  as  the  minutes  are 
[120]  concerned  the  conclusion  which  an  ordinary  man  would  draw  is,  it 
appears  to  me,  the  conclusion  that  these  Directors  had  been  investigating 
the  accounts  and  had  arrived  at  a  considerable  knowledge  of  the  actual 
condition  of  the  Bank  before  the  29th  of  October.  Let  us  see  what  know- 
ledge Wilson's  letters  show.  (His  Lordship  read  part  of  the  letter  written 
by  Wilson  to  Moss  immediately  on  the  latter's  return  from  Australia.) 
That  was  written  on  the  13th  of  November  1890,  a  few  days  after  the 
General  Meeting  of  the  share-holders  of  the  31st  of  October,  when  they 
sanctioned  the  dividend.  "  You  know,  and  I  unfortunately  now  know, 
the  causes  and  the  unprofitable  nature  of  the  transactions  that  have  so 
seriously  affected  the  prosperity  of  the  Bank."  The  next  letter  I  would 
draw  your  attention  to  is  the  letter  of  the  7th  of  February.  About  that 
time  be  wrote  a  good  many  letters  with  reference  to  Moss.  (This  letter 
his  Lordship'read.)  It  is  the  letter  to  which  the  postscript  belongs.  There 
is  another,  a  letter  from  Wilson  to  Laahy.  This  is  with  regard  to  the  loan 
they  were  trying  to  get  from  the  Mussoorie  Bank.  (His  Lordship  read 
passages  from  this  letter  also.)  I  must  say  this  much  as  regards  Wilson. 
Wilson's  letters  do  show  an  honest  wish  to  deal  fairly  between  himself 
and  the  Bank  and  the  general  body  of  creditors.  They  show  that  he  was 
taking  objection  to  handing  over  a  number  of  securities,  and  that  although 
he  was  anxious  that  this  wife's  deposit  should  be  paid,  he  did  not  press  for 
it  if  it  was  not  convenient  to  the  Bank  to  re-pay  it.  It  is  possible  you  may 
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1893        come  to  the  conclusion  that  he  is  guilty  of  these  charges.     It  is  for  me  to 

DEO.  12.      taka  this  into  consideration.     I  must  say  that  he  seems  to  me  to  have  had 

a  more  honest  mind  than  the  other  defendants  had.     It  is  for  you  to  con- 

EXTRA-     gider  whether  these  letters  do  not  show  that  Wilson  knew  about  the 

ORDINARY  condition  of  the  Bank.     You  have  evidence  that  Wilson  gave  when  he 

ORIGINAL  was  examined  before  the  Judge  of  Saharanpur.     (His   Lordship  read  a 

CRIMINAL    num^er  °*  extracts  from  Mr.  Wilson's  evidence. 

Let  us  turn  now  to  Munton,  and  I  will  deal  with  the  case  against  him 

16  A.  88=     very  shortly.     Every thnig  I  have  said  with  regard  to  Wilson,  except  about 
1ft  A.W.N.  the  letters,  will  equally  apply  to  Munton.     Munton  was  associating  himself 
(1894)  23.     with  Wilson.     He  was  attending  as  [121]  much  to  the  business  as  Wilson, 
and  if  you  draw  a  conclusion  from  the  minute  of  questions  of  the  Directors 
that  the  Bank  was  insolvent  to  Wilson's  knowledge,  you  should  draw  the 
same  conclusion  with  regard  to  Munton.     There  is  Exhibit  107  to  which 
Mr.  Sbrachey  has  drawn  your  attention,     (This   was  the  document  con- 
taining "  Matters  to  be  discussed  at  the  nexl  General  Meeting  of  share- 
holders to  be  held  on  the  25th  of  April  1890  "  with  notes  in  red  ink  in 
Munton's  handwriting.) 

[His  Lordship  read  several  of  these  notes.]  "  Balance-sheet  to  be 
prepared  in  accordance  with  sample  given  in  Companies'  Act."  Dividend 
made  up  from  interest  unrealised  is  paying  dividend  out  of  capital, 
and  is  a  breach  of  trust  on  the  part  of  Directors.  "  That  was  Munton's 
note  before  the  balance-sheet  of  Ju«e  1890  came  into  existence,  and 
it  shows  the  state  of  the  mind  of  Munton  before  he  had  begun  his 
investigation.  Then  there  are  one  or  two  points  in  the  evidence  he  gave 
before  the  District  Judge  of  Saharanpur.  (His  Lordship  read  a  number  of 
passages  from  Munton's  evidence.)  Take  his  answers  into  consideration. 
They  have  been  read  to  you,  and  you  will  come  to  a  conclusion  as  to 
whether  it  is  possible  that  Munton  did  not  know  when  these  balance-sheets 
were  drawn  up  that  they  represented  the  Bank  as  a  solvent  Bank  when  he 
knew  that  the  Bank  was  insolvent. 

If  you  come  to  the  conclusion  that  these  men  or  any  of  them  knew 
that  these  balance-sheets  were  false  and  misleading,  the  question  is,  what 
was  their  motive  ?  We  cannot  get  into  their  minds  and  make  them  tell 
us.  But  one  thing  is  clear,  from  your  own  experience  of  life,  that  if  these 
balance-sheets  had  disclosed  what,  according  to  Mr.  King  and  Mr.  Henry, 
was  the  real  state  of  affairs  on  the  30th  of  June  and  the  31st  of  December 
1890,  the  Bank  would  have  closed  its  doors  the  next  day.  They  represent- 
ed the  Bank  as  a  going  concern,  able  to  pay  its  debts  in  full,  and  with 
profits  to  divide  amongst  the  shareholders.  They  would  induce  the  public, 
as  a  matter  of  common  sense,  to  come  in  and  deposit  their  money 'and 
not  to  withdraw  their  deposits  from  the  Bank.  We  have  the  evidence  of 
three  men  who  were  depositors  and  who,  satis- [122]fied  with  the  condi- 
tion of  the  Bank  as  shown  in  the  balance-sheets,  did  renew  their  deposits 
instead  of  withdrawing  those  deposits  from  the  Bank.  This  is  the  case. 
You  are  not  to  allow  yourselves  to  be  influenced  by  the  unfortunate 
condition  the  Directors,  the  Manager  or  the  Assistant  Manager  have 
brought  the  shareholders  or  depositors  into.  You  are  not  to  allow 
yourselves  to  be  influenced  by  the  fact  that  the  Directors  neglected 
their  duty.  You  are  not  to  find  these  men  guilty  unless  you  are  satisfied 
that  they  put  forward  balance-sheets  that  were  false.  Further  than  that, 
you  ought  not  to  find  them  guilty  unless  you  think  that  they  dishonestly, 
that  is,  to  obtain  wrongful  gain  for  themselves,  or  to  cause  wrongful 
loss  to  others,  put  before  the  shareholders  the  balance-sheets,  knowing 
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them   to   be  false   and  misleading,   and  likely   to  mislead   the  public  as        1893 
to  the  true  position  of  the  Bank.     As  to  the   particular  charges  against     DEC.  12, 

them,  you  are   to  acquit  Greenway  under  s.   418  of  all  the  charges  re-        

lating  to  the  31st  of  December  1890.     I  direct;  you  to  acquit  him  on  this     EXTRA- 
charge,  because  there  is  no  evidence.     I  direct  you  to  acquit  Moss  of  the  ORDINARY 
charges  under  s  409  of  the  Indian  Penal  Code,   which  charge  him  with  ORIGINAL 
criminal  breach  of  trust.     I  ask  you  to  say  whether  Wilson  and  Munton 
did   not  commit  breach  of  trust  in  respect  of  the  dividends  which  they 
received  on  the  SOfch  of  June  1890  and  the  31st  December  1890.  16  A.  88  = 

I  ask  you  also  to  say  whether  they  did  not  commit  criminal  breach  of  14  A.W.N. 
trust  in  respect  of  the  general  dividends  paid  to  shareholders  for  those  two  (1894)  28. 
half-years.  I  shall  ask  you  to  say  whether  Wilson  and  Munton,  Moss 
and  Greenway  did  not  conspire  to  commit  criminal  breach  of  trust  in  re- 
spect of  the  dividends  for  the  30th  of  June  1890.  I  ask  you  also  whether 
these  men  did  not  conspire  to  cheat  by  the  balance-sheet  of  the  30th  of  June 
1890,  for  although  Moss  was  nob  in  the  country  when  the  balance-sheet 
was  prepared,  he  was  at  the  meeting  of  shareholders  where  the  balance- 
sheet  was  put  before  the  shareholders.  I  would  ask  you  to  say  whether 
Wilson  and  Munton  did  not  commit  criminal  breach  of  trust  in 
respect  of  the  payment  of  dividends  for  the  31st  of  December  1890. 
Wilson,  you  remembered,  had  tendered  his  resignation  before  [123] 
the  29fah  of  April  1891.  The  dividend  was  paid  in  February.  I 
have  to  ask  you  whether  Moss  was  not  guilty  of  conspiracy  to  commit 
criminal  breach  of  trust  in  respect  of  the  dividend  of  the  31st  of  December 
1890.  And  with  regard  to  that  I  should  certainly  point  out  that  Wilson 
in  February  1891  was  dissenting,  and  dissenting  strongly,  from  the  pay- 
ment of  the  10  per  cent,  dividend.  He  seems  to  have  been  taking  an 
honest  view  of  matters.  You  may  come  to  the  conclusion  that  Munton 
was  guilty  and  Wilson  was  not.  It  is  entirely  a  matter  for  you. 

I  ask  you  whether  Wilson  and  Munton  or  Moss  or  any  of  them  were 
guilty  of  cheating  in  respect  of  the  representation  as  to  the  balance-sheet 
of  the  3 1st  of  December. 

Now  with  regard  to  that  there  is  only  the  evidence  of  one  man, 
Lightening.  The  other  two  men  renewed  their  deposits  on  the  balance 
sheet  of  the  30th  of  June.  On  the  other  charges  I  shall  direct  you  to 
asquit  all. 

The  jury  retired  and  returned  in  less  than  a  quarter  of  an  hour,  and 
the  foreman  particularised  the  charges  on  which  they  found  the  prisoners 
guilty  and  on  which  they  found  them  not  quilty.  They  found  them  guilty 
on  the  bulk  of  the  charges,  acquitting  them  on  those  charges  on  which  the 
Chief  Justice  had  so  recommended  them. 

JUDGMENT. 

Sentence  was  passed  as  follows  : — Moss,  eighteen  months'  rigorous 
imprisonment  under  s.  418  read  with  s.  109  of  the  Penal  Code,  in  reference 
to  the  balance-sheet  for  Juae,  1890,  one  day's  rigorous  imprisonment  under 
s.  409  read  with  s.  109  in  reference  fco  the  June  dividend  and  eighteen 
months'  rigorous  imprisonment  under  s.  409  read  with  s.  109,  in  reference 
to  the  dividend  of  Dacembar  1890  ;  total,  rigorous  imprisonment  for  three 
years  and  one  day.  Munton,  eighteen  months'  rigorous  imprisonment 
under  s.  409  and  s.  409  read  with  s.  109,  in  reference  to  the  dividend 
of  June  1890,  one  day's  rigorous  imurisonment;  under  ss.  418  and  418 
read  with  109,  in  reference  to  the  balance-sheet  of  June  1890,  eighteen 
months'  rigorous  imprisonment  under  ss.  418  and  418  read  with  a.  109, 
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1898       [124]  in  reference  to  the  balance-sheet  of  December  1890,  and  one   day's 

DEC.  12,     rigorous  imprisonment  under  ss.  409  and  409  read  with    109,  in  reference 

— —        to  the  dividend   of    December    1890  ;  total,    three   years    and  two   days. 

EXTUA-     Wilson,  twelve  months's  rigorous  imprisonment  under  ss.  409  and  409  read 

ORDINARY  with  109,  in  reference  to  the  dividend  for  June  1890,  one  day's    rigorous 

ORIGINAL  imPrisonment  under  ss.  418  and  418  read  with  s.  109,  in  reference  to  the 

p  balance-sheet  for  June  1890,  twelve  months'  rigorous  imprisonment  under 

'ss.  418  and  418  read  with  109,  in  reference  to  the  balance-sheet  for  Decem- 

16  A.  88=    her  1890,  and  one  day's  rigorous   imprisonment   under  s.   409  and  s.   409 
II  A.W.N.    read  with  s.  109,  in  reference  to  the  dividend  for  December  1890  ;  total,  two 
(1891)  28.    years  and  two  days.    Greenway,  six-months'  rigorous  imprisonment  under 
ss.  409  and  109  in  reference  to  the  dividend  for  June  1890,  and  six  months' 
rigorous  imprisonment  under  ss.  418  and  109,  in  reference  to  the  balance- 
sheet  for  June  1890. 

[For  a  case  closely  analogous  on  almost  all  points  to  the  above,  see 
Beg.  v.  Esdaile  (1  F.  and  F.  213).  See  also  Reg.  v.  Burch  (4  F.  and  F. 
407)  ;  Burnes  v.  Pennell  (2  H.L.O.  497),  per  Lords  Campbell  and  Brou- 
gham ;  Lindely  on  Companies,  5th  ed.,  pp.  87,  433  and  488  ;  and  ''a  report 
of  the  trial  before  the  High  Court  of  Justiciary,  Her  Majesty's  Advocate 
against  the  Directors  and  the  Manager  of  tbe  city  of  Glasgow  Bank"  by 
Charles  Tenant  Couper,  Advocate  (Simpkin,  Marshal  &  Co.) — A.S-] 


16  A.  121  =  11  A.W.N.  (1894)  10. 

REVISIONAL  CRIMINAL, 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Burkitt. 


QUEEN-EMPRESS  v.  BISHESHAR.*    [4th  December,  1893.] 

Act  XLV  of  1860.   s.  211—  False  charge  of  offence  punishable  with  death" Criminal 
•proceedings  not  instituted— Jurisdiction  of  Magistrate  to  try  the  case. 

To  constitute  the  offence  defined  in  the  second  paragraph  of  s.  211  of  Aot 
No.  XLV  of  I860,  it  is  necessary  that  criminal  proceedings  should  be  instituted. 
Where  the  offence  committed  does  not  go  further  than  the  making  of  a  false 
charge  to  the  Police,  the  making  of  such  charge  does  not  amount  to  the  institu- 
tion of  criminal  proceedings,  and  the  oSence  committed  will  fall  within  tbe  first 
paragraph  of  s.  211,  notwithstanding  that  the  offence  so  falsely  charged  may  be 
one  of  those  referred  to  in  the  [125]  second  paragraph  of  that  section.  Queen- 
Ernvress  v.  Pitam  Rai  (1)  and  Queen-Empress  v.  Parahu  (2)  followed  :  Karim 
Buksh  v.  The  Queen- Empress  (3)  dissented  from. 

[Diia  ,  20  M.  79(80)  =  !  Weir  189;  2N.L.R.  119  (120)  =  2  Cr.  LJ.  240  ;  F.,  6  A.LJ.  989 
(9£0)=»11  Cr.L.J.  54  =  4  Ind  Cas.  812;  R.,  24  A.  368  (371)  ;  22  B.  596  (600).] 

THIS  was  a  reference  made  by  the  Sessions  Judge  of  Benares  under 
s.  438  of  the  Code  of  Criminal  Procedure. 

The  essential  facts  of  the  case  and  the  reasons  which  led  to  the 
making  of  the  reference  will  be  found  stated  in  the  Judge's  referring  order, 
which  is  as  follows  : — 

"  Appellant  has  been  convicted  by  the  Joint  Magistrate  of  making  a 
false  charge  of  murder  to  the  Police  under  the  1st  clause  of  s.  211  of  the 
Indian  Penal  Code.  In  my  opinion  a  case  of  this  kind  falls  under  the 
second  clause  of  s.  211  of  the  Indian  Penal  Code,  and  ia  therefore 
exclusively  triable  by  the  Court  of  Sessions.  The  Joint  Magistrate  quotes 

*  No.  544  of  1893, 
(1)  5  A,  215,  (2)  6  A.  598.  (3)  17  C.  574. 
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Queen- Empress  v.  Pitam  Rai  (l)  in  support  of  big  procedure.     Besides       1893 
this  there   is  the  Allahabad   ease   Queen- Empress  v.  Parahu  (2).     These     DEC- 4. 
rulings    were   followed   in  the    Calcutta   case  Queen-Empress  v.  Karim 
Buksh  (3).  EEVI- 

"  Since    those   decisions,   however,    there  has  been  the  Calcutta  Full    SIGNAL 
Bench  ruling  in  Karim  Buksh  v.  The  Queen-Empress    (4),  which  distinctly  CRIMINAL 

lays  down  that  a  case  of  this  kind  comes  within  thje  second  clause  of         

s.  211,  Penal  Code.  16  A.  124= 

"  The  rule  in  civil  cases  is  laid  down  by  both  the   Allahabad   and   14  A.W.N. 
Calcutta  High  Courts  that  subordinate  Courts  should  follow  the  rulings  of     (1894)  10. 
their  own    High    Courts,    Imam   Aliv.  Saadat  AH  (5)  and  Korban   Ally 
Hirdha  v.  Sharoda  Proshad  Aich  (6).     I  do   not  know  whether  this  also 
applies  to  criminal  cases  or  not,    and    therefore   hesitate  to  disregard  the 
rulings  in  Queen-Empress  v.  Pitam  Rai  and  Queen-Empress  v.  Parahu  and 
act  under  s.  423  of  Act  No.  X  of  1882. 

As  the  ruling  in  Karim  Buksh  v.  The  Queen- Empress  (4)  seems  to  me 
to  be  the  one  which  should  govern  such  cases  in  future,  I  think  it  better 
to  submit  the  record  of  the  case  to  the  Hon'ble  High  Court  for  orders 
under  a.  438  of  Act  No.  X  of  1882. 

[126]  The  Court  (KNOX  and  BURKITT,  JJ.)  after  hearing  the  Public 
Prosecutor  (for  whom  Dillon)  delivered  the  following  opinion  : — 

OPINION. 

We  have  heard  the  learned  public  prosecutor,  who,  after  a  careful 
study  made  of  the  rulings  of  this  Court,  found  himself  prepared  to  support 
those  rulings  and  not  to  contend  for  the  view  expressed  in  Karim  Buksh 
v.  The  Queen-Empress  (4).  We  have  read  that  case,  and,  with  all  respect 
to  the  learned  Judges  who  decided  it,  find  no  reason  to  differ  from,  and 
prefer  following  the  rulings  previously  delivered  by  this  Court.  Lat  the 
papers  be  returned  with  this  order  to  the  Sessions  Court  of  Banares. 

.  Order  accordingly. 


16  A.  128  =  14  4.W.N.  (1894)  3. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Tyrrell  and  Mr.  Justice  Blair. 


-WAZIR  KHAN  AND  OTHERS  (Defendants)  v.  KALE  KHAN  AND  ANOTHBE 
(Plaintiffs)*    |.6th  December,  1893.] 

'Pre-emvtion— Decree  conditional  on  payment  of  pre-emptive  price  -within  a  ftxedperiod— 
Appsal  afttr  expiiy  of  suzh  period. 

Held  that  plaintiffs  in  a  pre-emption  suit  who  had  obtained  a  decree  condition- 
ed on  payment  by  them  of  the  pre-emptive  price  within  a  certain  fixed  period, 
could,  after  the  expiration  of  such  period,  appeal  against  suoh  decree  on  the 
ground  that  a  condition  of  the  contract  out  of  which  their  right  to  pre-empt  arose 
had  not  been  embodied  in  the  decree.  Kodai  Singh  v.  Jaisri  Singh  (7)  referred 
to. 

[Dlss.,  ISA,  223;  R.,48  P.R.  1906  =  104  P.L.R.  1906.] 

•Second  Appeal  No.  131  of  1892,  from  a  decree  of  Maulvi  Shah  Ahmad -nllah, 
Subordinate  Judge  of  Meerut,  dated  the  20th  November  1391.  modifying  a  decree  of 
Muhammad  Ruh-ullah,  Munsif  of  Meerut,  deted  the  8th  May  1890. 

(1)  5  A.  215.  (2)  5  A.  598.  (3)  14  C.  633.  (4)  17  0.  574 

(5)  Si  A.W.N.  (1882)  106.  (6)  10  C.  82.  (7)  13  A.  376. 
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1893  THE  facts  of  this  case  were  as  follows  : — 

DEC.  6.  The  plaintiffs  sued  in  the  Court  of  the  Munsif  of   Meerut  for  posses- 

sion by  right  of  pre-emption   of  a  certain  piece  of   land.     There  were  five 
APPEL-     defendants,  the  vendor   and  four   purchasers  of    the  land    in  suit.     The 
LATE       plaintiffs  alleged  that  the  defendant  vendor,    being  a  relation  of  their  own, 
GlVIL       bad,  *n  contravention  of  the  plaintiffs'  right  of  pre-emption,  sold  the    said 
. —  '      land  to  the  other  defendants,  who  were  strangers  ;  and  that,  though  demand 
16  i.  126=   had  been  made,  the  defendants    all   refused    to    allow    the    plaintiffs    to 
11  A.W.N.    pre-empt.     The  plaintiffs  also  alleged  [127]  that,  in  order  to   defeat  their 
(1801)  3.     right,  the  defendants  had  put  a    fictitious  value  upon  the    property.     The 
claim  was  based  on  the  wajib-ul-arz  and  on  the  custom  of  the  village. 

The  defendants,  vendees,  denied  that  the  plaintiffs  bad  any  pre- 
ferential claim  to  themselves  in  virtue  of  their  relationship  to  the  vendor. 
They  asserted  that  the  law  governing  both  parties  was  the  Muhammadan 
law,  and  that  the  plaintiffs  could  not  rely  on  the  wajib-ul-arz  ;  and  that, 
in  fact,  the  contract  bad  been  made  with  the  full  knowledge  and  consent 
of  the  plaintiffs. 

They  also  denied  the  plaintiff's  allegation  that  a  fictitious  price  had 
been  entered  in  the  sale-deed. 

The  Court  of  first  instance  found  all  the  issues  in  favour  of  the 
plaintiffs  and  gave  them  a  decree  for  pre-emption,  conditioned  on  their 
paying  within  a  specified  time  to  the  defendants,  vendees,  the  sum  alleged 
by  them  in  their  plaint  to  be  the  true  pre-emptive  price. 

The  plaintiffs  did  not  pay  the  pre-emptive  price  as  decreed  to  the 
defendants,  vendees,  within  the  time  limited  by  the  decree  of  the  first 
Court ;  but  after  the  expiration  of  such  period  they  appealed  to  the  Subor- 
dinate Judge,  on  the  ground  that,  as  the  vendees  had  in  fact  never  paid 
the  purchase-money  to  the  vendor,  but  still  held  it  in  deposit  for  the  bene- 
fit of  one  Tansukh,  the  vendor's  mortgagee,  and  as  it  was  one  of  the  con- 
ditions of  the  sale  that  the  purchase-money  should  not,  in  fact,  go  to  the 
vendor  but  to  Tansukh,  they,  the  plaintiffs),  ought  not  to  be  compelled 
to  pay  the  purchase-money  to  the  vendor. 

The  appeal  was  resisted  on  the  ground  that  no  appeal  could  be  prefer- 
red after  the  time  limited  for  the  payment  of  the  purchase- money  by  the 
decree  of  the  Court  of  first  instance  had  expired.  That  objection  however 
was  overruled,  and  as  to  the  appellants'  plea  in  appeal,  the  Court  held 
that  they  were  entitled  to  take  advantage  of  the  above-mentioned  condi- 
tion in  the  sale-deed.  The  Court  accordingly  decreed  the  plaintiff-appel- 
lants' appeal  and  ordered  that  the  purchase  money  should  be  held  in 
deposit  for  Tnnsukh  by  the  plaintiffs. 

[128]  From  this  decree  the  defendants,  vendees,  appealed  to  the  High 
Courfc.  . 

Mr.  Fateh  Chand,  for  the  appellants. 
Pandit  Sundar  Lall,  for  the  respondents. 

JUDGMENT. 

TYRRELL  and  BLAIR,  JJ. — The  appellants  here  -were  defendants  in  a 
pre-emption  suit.  A  Muosif  had  given  the  pre-emptors  a  decree  condi- 
tioned on  their  paying  before  a  fixed  date  a  certain  sum  to  the  credit  of 
the  vendees,  whose  contract  the  pre-emptors  had  succeeded  in  acquiring. 
The  pre-emptive  plaintiffs  were  dissatisfied  with  this  decree,  because  the 
conditions  of  the  contract  between  the  vendors  and  the  vendees  included 
the  provision  that  the  money  was  not  to  go  into  the  pockets  of  the  vendees, 
but  was  to  pay  off  vendor's  mortgage  creditors.  The  plaintiffs  did  not 
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deposit  the  sum  awarded  within  the  time  fixed  by  the  Munsif.     A  few       1893 
days  after  the  expiry  of  that  time  they  appealed,  as  they  were  entitled  to      DEO.  6. 
do,  to  the  local  Court  of  appeal,  seeking  for  relief  in  respect  to  the  order 
that   they  should  deposit  the  money  to  the  credit  of  the  vendees.     The    APPEIi- 
Subordinate  .Judge  held  that  they  were  entitled  to  this  relief,  and  modified       LATE 
the  decree  of  the  Munsif  by  declaring  that  the  deposit  should  be  deemed  to      CIVIL. 

be  for  the  benefit  of  Tansukh  Eai,  the  mortgagee  of  the  vendor.     In  second        

appeal  it  is  contended  that  the  plaintiffs'  suit  stood  dismissed  before  they  lfi  A.  126= 
asked  for  modification  of  the  decree,  and    that  their  non-payment  within    1*  A.W.N. 
the  time  prescribed  deprived  them  of  the  right  of  asking  for  the  relief  which     (189J)  3. 
they  obtained.     We  have  considered  the  Full  Bench  ruling  of  this  Court  in 
Kodai  Singh  v.  Jaisri  Singh  (1),  and  we  hold  that  the  principle  underlying 
the  decision   in  that  case  is   applicable  to  this  second  appeal.     It  is  true 
that  the  grounds  of  apoeal  in  Kodai  Singh  v.  Jaisri  Singh  refer  to  the  ques- 
tion of  the  amount  of  the  sale   consideration,  whereas   the  subject  of  the 
appeal  in  the  case  before  us  relates  to  the  qualifications  of   the  mode  of 
payment.     We  do  not  think  that  this  difference  is  essential,  and  we  think 
that  the   reason  of   decision   in    the  Full  Bench  case  applies  here.     We 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


16  A:  129  =  11  AWN.  (1894)6. 

[129]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Aikman. 


JAMNA  PRASAD  (Judgment-debtor)  v.  MATHURA  PRASAD 

(Decree-holder)*     [12bh  Dacember,  1893.] 
Civil  Procedure  Cods,  s.  258  ;  ss.  2,  244—"  Order  "— "  Decree  "—Appeal. 

An  appeal  will  lie  from  an  order  uuder  s.  253  of  the  Code  of  Civil  Procedure, 
refusing  an  application  to  record  an  adjustment  of  a  decree  made  out  of  Court. 
Linjayya  v.  Narasimha  (2)  and  Rangji  v.  Bhaiji  Hcujivan  (3)  cited. 

[Appr.,  5   M.LJ.    140  ;  R.,   33  A.  327  ;  33  A.  337  =  3  A.L.J.  79  =  9   Ind.   Gas.    127 
U29)  ;  18  M.  26.] 

IN  this  case  the  judgment-debtor,  appellant  here,  came  into  Court 
asking  that  an  alleged  adjustment  of  a  decree  which  the  decree-holder, 
respondent  here,  held  against  him  should  be  certified  by  the  Court.  It 
appears  that  on  the  day  fixed  for  the  hearing  of  the  application  the  decree- 
holder  appeared  by  pleader.  The  judgment  debtor  had  applied  for  a  sum- 
mons for  the  personal  attendance  of  the  decree-holder,  but  the  only  order 
made  was  : — "  Summons  to  issue  if  there  is  time  to  get  it  served,"  and 
the  Court,  without  waiting  for  the  personal  appearance  of  the  decree-holder, 
dismissed  the  judgment-debtor's  application.  The  judgment-debtor  appeal- 
ed to  the  District  Judge,  who,  holding  that  no  appeal  lay  from  the  order  of 
the  Court  of  first  instance,  dismissed  the  appeal. 

The  judgment-debtor  then  appealed  to  the  High  Court. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Babu  Viddya  Gharan  Singh,  for  the  respondent. 

*  Second  Appeal  No.  551  of  1893,  from  an  order  of  H.  B.  J.  Bateman,  District 
Judge  of  Gorakhpur,  dated  the  1st  of  February  1893,  confirming  an  order  of  Rai 
Bageshri  Dial,  Munsif  of  Gorakhpur,  dated  the  27th  April  1892. 

(1)  13  A.  376.  (2)  14  M.  99.  (3)  11  B,  57. 
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1893  JUDGMENT. 

DEC.  12.  AlKMAN,  J. — The  only  question  which  I  have  to  decide  in  the  case  is 

whether  an  appeal  lies  from  an  order  under  s.  258,  refusing  the  application 
APPEL-     of  the  judgment-debtor  to  record  an  alleged  adjustment  of  the  decree  out 
LATE       of  Court. 

ClViL.  The  leaded  District  Judge  has  held  that  no  appeal  lies.     It  is  true 

that  orders  passed  under  s.  258  are  not  included  amongst  orders  which  are 

16  A.  129=  made  appealable  by   s.  588  of   the  Code  ;    but  I   have  no  hesitation  in 

14  A.W.N.   holding  that  an  order  such  as  that  which  was  passed    in  this    case  is    an 

(1894)  6.     order  determining  a  question  between  parties  to   [130]    a  suit  in  which  a 

decree  was  passed  and  relating  to  the  satisfaction   of    the  decree.     It  is 

therefore  a  "  decree  "  within  the  definition  of  s.   2,  inasmuch  as  it  is  an 

order  determining  a  question  mentioned  in  s.  244.     The  same   view    has 

been  taken  by  the    Madras    High   Court   in  Lmgayya  v.  Narasimha  (1) 

and  by  the  Bombay  High  Court  in  the  case  of  Rangji  v.  Baiji  Hajivan  (2). 

I  allow  the  appeal,  and  remand  the  case  for  decision  on  tha  merits  under 

the  provisions  of  s.  562  of  the  Code.     Costs  here  and  hitherto  will  abide 

the  result. 

Cause  remanded. 


16  A.  130  =  14  &.W.N.  (189$)  11. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Burkitt. 


MAULA  AND  ANOTHER  (Defendants)  v.  GULZAR  SINGH  (Plaintiff).* 
[9th  December,  1893.JI 

Civil  Procedure  Code,  s.  44 — Misjsinder  of  causes  of  action — Objection  nottahsn  in  tht 
Court  of  first  instancs — Practice. 

An  objection  under  s.  44  of  the  Code  of  Civil  Procedure  as  to  misjoindet  of 
causes  of  action  should  be  taken  in  the  Court  of  first-  instance. 

Where  suoh  an  objection  had  been  raised  for  the  first  time  in  appeal,  the  High 
Court,  in  second  appeal,  declined  to  entertain  it.  Dhondiba  Krishnaji  Patttl  T. 
Rajnckar.dra  Bhagvat  (3)  followed. 

THIS  was  a  suit  for  specific  performance  of  a  contract  to  sell.  The 
plaintiff  claimed  the  execution  by  the  defendants  of  a  sale-deed  in  respect 
of  certain  shops,  which  he  alleged  the  defendants  had  agreed  to  sell  to  him, 
and  offered  to  pay  Es.  275  as  the  balance  of  the  agreed  price,  Bs.  300, 
Eg.  25  having  been  already  paid  as  earnest  money.  The  plaintiff  prayed 
also  for  delivery  to  him  of  possession  of  the  shops. 

The  defendants  contested,  the  suit  on  various  grounds,  but  the  Courfc 
of  first  instance  found  all  the  facts  in  favour  of  the  plaintiff  and  decreed 
the  claim. 

The  defendants  appealed,  and  then  for  the  first  time  raised  the  objec- 
tion that  the  suit  was  bad  for  misjoinder  of  causes  of  action,  [131] 
inasmuch  as  the  claim  for  execution  of  the  sale-deed  ought  not  to  have 
been  joined  with  a  claim  for  possession. 

*  Second  Appeal  No.  274  of  1892,  from  a  decree  of  Babu  Abinvsh  Chandra  Banerji, 
Subordinate  Judge  of  Agra,  dated  the  14th  December  1891,  confirming  a  decree  of 
Maulvi  Muhammad  Ismail,  dated  the  '23rd  December  1890. 

t  In  14  A.W.N.  (1894;  11  the  date  is  given  as  12th  December  1893. 

(1)  14  M.  99.  (2)  11  B.  57.  (S)  5  B.  554. 
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The  Lower  Appellate  Court  found  against  the  appellants  on  the  question       1893 

of  misjoinder,  and,  agreeing  with  the  first  Court  on  the  other  points   in  DEO.  9. 
the  case,  dismissed  the  appeal. 

The  defendants  then  appealed  to  the  High  Court.  APPEL- 
Mr.  E.  A.  Howard,  for  the  appellants.  LATE 

Mr.  D.  N.  Banerij,  for  the  respondent.  CIVIL. 

JUDGMENT.  16i7l30 

KNOX  and  BURKITT,  JJ. — The  reliefs  prayed  for  in  this  suit  were  that  14  A-W-N 
the  defendants,  who  were  vendors,  should  be  directed  to  execute  a  sale-  (1881)  11. 
deed  in  favour  of  the  plaintiff,  respondent  before  us,  and  that  the  respond- 
ent might  be  put  in  possession  of  the  property  sold.  There  is  only  one 
plea  taken  in  appeal  to-day  to  the  effect  that  under  the  provisions  of  s.  44 
of  the  Code  of  Civil  Procedure,  the  causes  of  action  joined  together  in  this 
suit  should  not  have  been  joined  unless  with  leave  of  the  Court.  In  the 
course  of  the  argument  the  case  of  Dhondibci  Krishnaji  Patel  v.  ftamchandra 
Bhagvat  (1)  came  to  our  notice.  We  entirely  agree  with  what  was  laid 
down  in  that  case,  that  an  objection  of  this  nature,  being  of  a  dilatory 
character  and  quite  besida  the  merits,  ought  to  have  been  taken  in  the 
Cort  of  first  instance,  and  not  after  the  parties  have  been  put  to  the  ex- 
pense and  trouble  of  a  bearing  on  the  merits.  The  objection  was  not 
taken  in  this  case  in  the  Court  of  first  instance,  and  we  think  that  the 
appellants  must  be  taken  to  have  waived  it  then.  At  any  rate,  we  are 
not  prepared  to  entertain  it  now.  The  appeal  fails,  and  is  dismissed 
with  costs. 

Appeal  dismissed. 


16  A.  132  (F.B.'  =  li  A.W  N.  (1894)  12. 
[132]  FULL  BENCH. 

Before  Mr.  Justice  Tyrrell,  Mr.  Justice  Blair  and  Mr.  Justice. 

Banerji. 


STAMP  REFERENCE  FROM  THE  BOARD  OF  EEVENUE,  N.-W.P. 
AUD  OODH.*    [22nd  December,  1893.] 

Act  I  of  1S79,  sch.  «,  art,  15  (6) — Stimp — Payment  of  money  without  consideration — 
Receipt  for  Counsel's  fets. 

A  receipt  given    by  oiunsel  (or  a  sum   above  Rs.    20  paid  to  him  as    a  fee   for 
professional  services  is  exempt  from  stamp  duty. 

[R.,  25  A.  509  =  23  A.W.N.  104.] 

THIS  was  a  reference  from  the  Board  of  Revenue,  North-Western 
Provinces  and  Oudh,  in  respecb  of  a  receipt  given  by  a  barrister  practising 
as  an  advocate  of  the  High  Court  of  Judicature  for  the  North- Western 
Provinces  for  a  fee,  exceeding  in  amount  Rs.  20,  paid  to  him  by  a  client 
for  professional  services.  Although  the  legal  practitioner  who  gave  the 
receipt  in  question  was  a  member  of  the  English  bar,  the  question  referred 
by  the  Board  of  Revenue  was  "  the  general  question  as  to  whether  this  and 
similar  receipts  for  over  Ra.  20  in  amount  granted  by  a  barrister,  pleader 
or  other  advocate  on  account  of  professional  services  is  liable  to  stamp 
duty." 

*  Miscellaneous  No.  145  of  1893. 
(1)  5  B.  554. 
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1893  ID  the  present  instance  the  receipt,  was  impounded  by  the  Deputy 

DEO.  2'J.     Registrar  of  the  High  Court  and  sent  to  the   Collector  of    Allahabad    for 

action.     The  Collector,  with  reference  to  Act  No.  I  of  1879,  sch.  ii,  art.  15 

FULL       (6),  and   a   case   reported    in   I.  L.  B.,    9  Madras,  p.  140,   held   that  the 

BENCH,     receipt  in  question  was  not  liable  to  stamp  duty  and  declined  to  take  any 

action  in  the  matter. 

161.132=  Subsequently,    however,  the  above  decision  of  the   Collector  having 

(F.B.)=     been  brought  to  the  notice  of  the  Commissioner  of   Stamps,   that  officer 

14  A.W.N.    moved  the   Board  of  Revenue  to  consider  the   question  involved.     The 

(1894)  12.     Board  thereupon,  having  regard  to  previous  decision  of  its  own  of  the  3rd 

of  July  1885,  as  to  a  similar  receipt  given  by  a  barrister  practising  in  the 

Ghazipur  district,  and  to  a  decision  of  the  Chief  Court  of  the  Punjab  in 

Stamp  Reference  No.  10  of  1884,  decided  on  the  19bh  of  April  1885,   came 

to  the  conclusion  that  the  receipt  in  question  ought  to  have  been  stamped, 

and  accordingly  referred  to  the  High  Court  the  question  formulated  above. 

[133]  The  opinion  of  the  Court  (Tyrrell,  Blair  and  Banerji,  JJ.)  was 

delivered  by  the  TYRRELL,  J. 

OPINION. 

The  Secretary  of  the  Board  of  Revenue  for  the  North-Western 
Provinces  has  addressed  a  letter  to  our  Registrar  asking  a  decision  of  this 
Court  on  the  general  question  whether  an  advocate  of  this  Court  when 
giving  a  receipt  to  a  person  who  has  paid  him  a  fee  for  professional 
services,  the  amount  exceeding  Rs.  20,  is  bound  under  the  Stamp  Act  to 
affix  a  stamp  to  the  pacer  of  receipt.  The  same  question  was  referred  to 
and  considered  by  a  Full  Bench  of  the  Madras  High  Court,  whose  decision 
is  reported  in  I.  L.  R.,  9  Mad.,  140.  Their  Lordships  held  that  "  a  barris- 
ter's fee  for  services  in  litigation  is  a  gratuity  or  honorarium.  The 
relation  of  counsel  and  client  in  litigation  creates  an  incapacity  to  contract 
for  such  services.  Such  services  are  not  capable  of  forming  such  a 
valuable  'consideration  as  will  support  an  action  on  the  client's  promise  to 
pay,  and  conversely,  if  the  client  does  pay,  the  payment  must  be  held  to 
be  one  without  consideration. 

In  our  opinion  that  is  a  sound  interpretation  of  the  law  of  the  Indian 
Stamp  Act  on  this  point,  and  the  decision  receives  the  highest  confirma- 
tion from  the  ruling  of  Knight,  Bruce  and  Turner,  L.JJ.,  in  In  re 
Beaven  (l).  Let  this  our  answer  be  communicated  to  the  Secretary  of 
the  Board  of  Revenue. 


(1;  23  L.J.  Eg.  536. 
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16  A.  133  =  11  A.W.N.  (1894)  13. 

APPELLATE  CIVIL.  JAN.  3. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji.  APPEL- 


LATE 
HAFIZ  SULEMAN  (Defendant)  v.  SHEIKH  ABDULLAH  CIVIL. 

(Plaintiff)*     [3rd  January,  1894.J 

16  A   133— 

Execution  of  decree— Attachment— Assignment  of  decree— Second  attachment  by  assignee     _  M  m  « 
— Presumption  as  to  cessation  cf  prior  attachment.  A.M.H- 

(1891)  13. 
If  at  the  date  of  the  assignment  of  a  deoree  the  judgment-debtor's  property 

is  already  under  attachment  in  execution  of  such  decree,  it  is  not  necessary  for 
the  assignee  of  the  decree  to  apply  for  a  fresh  attachment. 

When  either  the  decree-holder  or  his  assignee  applies  to  have  attachment  under 
the  deoree  of  property  which  has  been  previously  attached  under  the  decree,  it  lies 
upon  the  decree-holder  or  the  assignee  of  the  decree,  as  the  case  may  be,  if  the 
question  [134]  is  raised,  to  show  that  the  second  application  was  unnecessary 
by  reason  of  the  first  attachment  being  still  subsisting.  Failing  such  evidence, 
a  Court  may  presume  that  the  prior  attachment  had  ceased  before  the  application 
for  a  second  attachment  was  made.  Puddomonee  Dossee  v.  Muthoora  Nath 
Chowdhry  (1)  referred  to. 

[R.,  23  A.  114  =  20  A.W.N.  214  ;  18  Ind.  Cas.  691  (693)  ;  13  M.L.T.  145  (149).] 

THE  facts  of'this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  Amir-ud-din,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

EDGE,  G  J.,  and  BANERJI,  J. — This  appeal  arises  in  a  suit  under 
s.  283  of  the  Code  of  Civil  Procedure.  The  plaintiff  in  the  suit  is  the  res- 
pondent. He  objected  to  the  execution,  as  against  the  property  which  he 
claimed,  of  a  decree  of  which  the  appellant  here  was  tbe  assignee.  The 
original  decree-holder  had  obtained  attachment  of  the  property  under  the 
decree,  which  was  one  for  money,  on  the  8feh  of  September  1887.  The 
plaintiff's  title  was  private  sale  made  by  the  judgment-debtor  to  him  on 
the  8th  of  December  1887.  Tbe  appellant,  defefendant  in  the  suit,  having 
purchased  the  interest  of  tbe  original  decree-holder,  applied  on  jibe  14th  of 
March  1888,  for  execution  of  the  decree  and  attachment  under  the  decree 
of  this  property  in  question,  and  on  the  24th  of  March  1888,  the  property 
was  attached  on  the  present  appellant's  application.  The  defendant's  ob- 
jection to  the  execution  of  the  decree  against  the  property  was  disallowed  ; 
hence  this  suit. 

The  defendant,  appellant,  did  not  specifically  plead  that  at  the  time 
of  the  sale  to  the  plaintiff  the  property  was  under  a  subsisting  attachment 
under  which  his  claims  were  enforceable.  He  did  not  plead  that  the  sale 
to  the  plaintiff  was  void  by  reason  of  s.  276  of  the  Code  of  Civil 
Procedure.  He  contended  himself  with  pleading  that  the  sale-deed  to 
the  plaintiff  was  executed  "  fraudulently  after  the  decree  and  attachment 
of  the  original  decree-holders  with  a  view  to  defraud  the  defendants  of 
their  decree-money,  and  that  no  payment  of  consideration  had  been 
made."  Apparently  the  defendant  in  his  written  statement  was  pleading 


*  Second  Appeal  No.  368  of  1892,  from  a  deoree  of  Babu  Nilm<*dhab  Bai,  Sub- 
ordinate Judge  of  Benare?,  dated  the  19th  February  1892,  confirming  a  deoree  of 
Pandit  Raj  Nath,  Muusif  of  Benares,  dated  the  lltb  June  1889. 

(1)  12  B.L.B.  411. 
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1894       a  case    under    s-    53  of  Act  No.  IV  of  1882,  and  not  pleading  a  case 
JAN.  3.      falling  under    s.  276  of  the  Code  of  Civil  Procedure.     If  the  defendant 

had  intended  to  rely  [13S]  on  s.  276  of  the  Code  of  Civil  Procedure  as 

APPEL-  avoiding  the  plaintiff's  title,  be  should  not  only  have  pleaded  a  case 
LATE  covered  by  that  section,  but  he  should  have  proved  at  least  that  the 
CIVIL  attachment  of  the  8th  of  September  1887  was  subsisting  at  the  date  of  the 
sale  to  the  plaintiff.  In  other  words,  he  should  have  shown  that  the  sale 
16  A.  133=>  to  the  plaintiff  was  during  the  continuance  of  an  attachment  under  which 
it  A.W.N.  his  claims  ware  enforceable  against  the  property.  Now  there  is  no  specific 
(1894)  18.  evidence  on  this  record  to  show  whether  or  not  on  the  8th  of  December 
1887  the  attachment  of  the  8th  of  September  1887  was  continuing.  It 
has  been  found  by  the  Lower  Appellate  Court  that  the  attachment  of  the 
8th  of  September  1887  did  not  remain  in  force.  In  the  case  of  Puddomonee 
Dossee  v.  Muthoora  Nath  Choivdhry  in  the  Privy  Council  (1),  their  Lord- 
ships (at  p.  422)  say  :  "  It  seems  to  their  Lordships  that  generally  where 
the  party  prosecuting  the  decree  is  compelled  to  take  out  another  execu- 
tion his  title  should  be  presumed  to  date  from  the  second  attachment. 
Their  Lordships  do  not  mean  to  lay  down  broadly  that  in  all  cases  in 
which  an  execution  is  struck  off  the  file  such  consequences  must  follow." 
Although  the  assignee  of  a  decree  is  compelled  to  apply  under  s.  232  of 
the  Code  of  Civil  Procedure  for  its  execution,  if  he  wishes  to  execute  it, 
still,  in  our  opinion,  if  at  the  date  of  the  assignment  the  judgment-debtor's 
property  is  already  under  attachment,  it  is  not  necessary  for  the  assignee  of 
the  decree  to  apply  for  a  fresh  attachment,  and  when  either  the  decree- 
holder  or  his  assignee  applies  to  have  attachment  under  the  decree  of 
property  which  had  been  previously  attached  under  the  decree,  it  lies 
upon  the  decree-holder  or  the  assignee  of  the  decree,  as  the  case  may  be, 
if  the  question  is  raised,  to  show  that  the  second  application  was  unneces- 
sary by  reason  of  the  first  attachment  being  still  subsisting,  and  that  the 
first  attachment  had  not  been  taken  off.  Failing  such  evidence,  we  think 
that  it  was  a  reasonable  presumption  of  the  Court  below  that  the  attach- 
ment of  the  8th  of  Seotember  1887,  had  been  removed  by  the  order  of. 
the  25th  of  October  1887,  striking  off  the  application  for  the  execution. 
We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


16  A.  136(F.B.}  =  11  A.W.N.   (1894)39. 
[136]  FULL  BENCH. 

Before,  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice 
Tyrrell,  Mr.  Justice  Knox,  Mr.  Justice  Blair  and  Mr.  Justice  Banerji. 


QUEEN-EMPRESS  v.  GANGA  KAM.*     [29th  January,  1894.] 

24  and  25  Vic..  Cap,  104,  ss.  1  and  16— Interpret  a 'ion  of  statutes— "On  ih".  happening  of 
a  vacancy" — Nature  ot  prwer  conferred  /;j/  s  7  of  24  and  '25  Vic.,  Cap.  104  discuss- 
ed— Evidence— Presi'mft^n  of  law  arising  from  the  exercise  de  facto  cf  the  func- 
tions of  a  Judge  of  a  High  Court. 

The  words — "  Upon  the  happening  of  a  vacancy  in  the  office  of  any  other 
Judge  " — in  s.  7  of  the  Statute  24'and  25  Vic.,  Gap.  104,  mean  upon  the  happen- 
ing of  a  vacancy  in  the  office  of  a  Judge  appointed  to  his  office  by  Her  Majesty. 
They  are  not,  applicable  to  the  oase  of  a  vacancy  caused  by  a  person  appointed  to 

*  Criminal  Appeal  No.  984  of  1893. 
(1)  12  B.L.R.  411. 
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aot  as  a  Judge  under  tbe  provisions  of  the  second  part  of  the  above-mentioned        1894 
section  ceasing  to  perform  tbe  duties  of  such  office.  ,         „« 

The  words  above  quoted  further  mean  that  the  power  conferred  by  s.  7  must  be             '       ' 
exercised  within  a  reasonable  time,  that  is  to  say.  a  practicable  time,  after  the 
happening   of  a  vacany.     It   cannot   be   held   that  the  power  conferred  by  the        IULL 
above-mentioned  section  can  be  held  in  suspense  for  several  years  and  then  be     BENCH. 
legally  exercised.  

Where  a  person  had  in  fact  for  a  period  of  more  than  a  year  been  exercising  jg  ^  135 
all  the  functions  of  a  Judge  of  the  High  Court  in  virtue  of  an  appointment  <p  n  .— 
purporting  to  be  made  by  the  Lieutenant-Governor  of  the  North- Western  Provin-  "1 

ces  and  Chief  Commissioner  of  Oudh  under  sanction  of  Her  Majesty's  Secretary    1*  A.W.H. 
of  State  for  India  ;  it  was  li<ld  that  though,  so  far  as  the  validity  of  the  appoint-     (1895)  39. 
ment  depended  upon  tbe  provisions  of  BS.  1  and  16  of  the  Statute  24  and  25  Vic., 
Cap.  104,  the   appointment  was  apparently   ultra  vires,-  it  must  nevertheless  be 
presumed,  in  tbe  absence  of  fuller  information,  that  the  appointment  WHS  legally 
made  in  tbe  exercise  of  pome  power  unknown  to  the  Court  vested  in  the  Secretary 
of  State  for  India. 

[R.,  13  Cr.  L.J.    609'(646)  =  15   C.L.J.    517  (574)  =  16   C.W.K.    1105  (1129)-16  Ind. 
Cap.  257.] 

THIS  was  a  reference  to  tbe  Full  Bench  of  tbe  Court,  otber  than  the 
Judge  concerned,  of  the  question  whether  the  appointment  of  Mr.  Justice 
Burkitfc  to  officiate  as  a  Puisne  Judge  of  the  Court,  made  according  to 
notifications  published  in  the  Government  Gazette  for  the  North -Western 
Provinces,  dated  the  26th  of  October,  1892,  the  5tbof  January,  1893  andthe 
15th  of  November,  1893,  by  the  Lieutenant-Governor  of  the  North-West- 
ern Provinces,  with  the  sanction  of  Her  Majesty's  Secretary  of  State  for 
India,  was  or  was  not  a  valid  appointment. 

[137]  The  question  was  raised  by  way  of  an  objection  to  tbe  constitu- 
tion of  a  Division  Bench,  consisting  of  KNOX  and  BURKITT,  JJ.,  before 
which  a  criminal  appeal  (Queen-Empress  v.  Ganga  Earn,  Appeal  No.  984 
of  1893)  was  pub  up  for  hearing.  Counsel  for  tbe  appellant  (Mr.  C. 
Ross  Alston)  contended  that,  the  appointment  of  Mr.  Justice  Buikitt 
being  invalid,  the  Bench  was  not  properly  constituted,  regard  being  had 
to  the  fact  that  the  appellant  bad  been  sentenced  to  transportation  for 
life,  and  that  therefore,  under  the  Eules  of  Court,  his  appeal  could  not  be 
heard  by  a  single  Judge.  The  facts  of  the  case  being  fully  stated  in  the 
judgment  of  the  Court  it  is  unnecessary  to  recapitulate  them  here. 

Mr.  C.  Ross  Alston,  for  Ganga  Earn. 

The  Public  Prosecutor  (Mr.  A.  Strachey)  for  Government. 

Alston  in  opening  his  case  read  the  order  of  the  26th  of  October,  ]892, 
with  an  "  erratum  "  dated  the  5th  of  January,  1893,  and  that  of  the  15th 
November,  1893,  in  virtue  of  which  Mr.  Justice  Buikitt  took  a  seat 
and  continued  to  sit  as  a  Judge  of  the  High  Court.  (These  orders  will 
be  found  cited  at  length  in  the  judgment  of  the  Court,  Q.V.).  He  argued 
that  tbe  appointment  so  made  could  not  be  considered  as  an  appointment 
made  directly  by  the  Crown,  because  the  exercise  of  the  Crown's  power 
of  appointment  must  be  by  Letters  Patent.  In  support  of  this  contention 
he  referred  to  tbe  following  authorities  :— Comyn's  Digest.  Vol.  IV,  p.  579  ; 
27  H.  VIII,  Cap.  24  ;  1  Geo.  Ill,  Cap.  23  ;  Croke's  Eeports,  Part  IV, 
Introduction  ;  13  Geo.  II,  Cap.  63  ;  the  Charters  of  the  Supreme  Courts  in 
India  (quoting  from  Morley's  Digest,  Vol.  II,  pp.  549,  594  and  624,)  and 
24  and  25  Vic.,  Cap.  104. 

The  appointment  therefore,  not  having  been  made  by  tbe  Crown, 
must  have  been  made  under  the  powers  conferred  upon  the  Governor- 
General  in  Council  or  Governor  in  Council  or  Lieutenant- Governor  by 
Statute  24  and  25  Vic.,  Cap.,  304.  Counsel  then  read  a.  1  of  the  above- 
mentioned  statute,  and  argued  that  the  power  conferred  thereby 
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1894       a  power  intended  by  the  Legislature  to  be  exercised  as  a  temporary  expedient 
JAN.  29,     merely,  and  that  its  exercise  could  nob  be  sus-[138]pended  for  an    indefi- 
nite period.     If  the  power  conferred  by  s.  7  was  to  be  exercised   at  all,  it 
FULL       must  be  exercised  as  soon  as  might  be  practicable  after  the  happening  of  the 

BENCH,     vacancy  which  occasioned  the  exercise   of   such  power.     In    the  present 

— —        instence,  whatever  view  might   be   taken    of  the  previous  history  of  the 

^      Court,  the  power  in  question  had  been  held  in  abeyance  for  at  least  two, 

r=      and  possibly  for  twenty  years,  and   its    exercise  in  the  present  instance 

14  A. w.N.    wag  therefore  ultra  vires. 

•(1894)  39.  Strachcy,  for  the  Government,  argued  that,  admitting  that  the  words 

used  in  s.  7  of  the  24  and  25  Vic.,  Cap.  104,  "  upon  the  happening  of  a 
vacancy  "  meant  immediately  and  not  many  years  after  the  occurrence  of 
the  vacancy ;  that  these  words  must  have  the  same  meaning  in  the  second 
clause  of  s.  7  relating  to  Puisne  Judges  as  in  the  first  clause  relating  to  the 
Chief  Justice,  and  that  by  reason  of  s.  14  a  vacancy  in  the  office  of  the 
Chief  Justice  must  be  filled  up  at  once,  there  still  remained  the  question 
as  to  what  happened  or  what  was  to  be  done  upon  the  happening  of  a 
vacancy,  and  in  that  respect,  he  submitted,  there  was  an  important 
difference.  In  the  case  of  the  Chief  Justice  "  upon  the  happening  of  a 
vacancy  "  the  Government  "  shall  appoint."  In  the  case  of  a  Puisne  Judge, 
"it  shall  be  lawful"  for  the  Government  to  appoint.  What  arose  im- 
mediately upon  the  happening  of  a  vacancy  in  the  office  of  Chief  Justice 
was  an  obligation  to  appoint ;  what  arose  immediately  upon  the  happening 
of  a  vacancy  in  the  office  of  Puisne  Judge  is  only  an  authority  to  appoint. 
In  the  latter  case  the  idea  of  immediateness  implied  by  the  word  "  upon" 
bad  reference  not  to  the  actual  appointment,  but  only  to  the  vesting  in  the 
Government  of  the  power  of  appointment.  The  word  merely  indicated 
that  then  and  not  till  then  it  became  lawful  for  the  Government  to 
appoint.  According  to  this  construction,  the  words  "  upon  the  happening 
of  a  vacancy "  must  be  read  in  connection  with  the  nearer  words 
"  it  shall  be  lawful,"  and  not  the  remoter  words  "  to  appoint  a  person," 
&c.,  Counsel  quoted  from  Wilberforce's  "  Statute  Law,"  p.  117—  "  All 
the  sentences  of  an  Act  are  to  be  read  grammatically  in  the  order 
which  has  been  adopted  by  its  framers,"  and  argued  [139]  that  in 
the  present  instance  it  would  not  be  permissible  to  invert  that  order 
so  as  to  make  the  sentence  in  s.  7  read — "  It  shall  be  lawful  to 
appoint  a  person  on  the  happening  of  a  vacancy"  As  the  sentence 
stood,  it  was  the  lawfulness,  the  leg:il  authority,  which  arose  upon 
the  happening  of  the  vacancy  ;  as  it  would  stand  if  inverted,  ih  would  be 
not  the  authority,  but  the  exercise  of  it,  that  was  immediate.  From  these 
premises  he  argued  that,  though  immediately  upon  the  happening  of  the 
vacancy  caused  by  the  retirement  of  Ross,  J.,  in  1871,  it  became  lawful 
for  the  Government  under  s.  7  to  appoint  an  acting  Puisne  Judge,  that 
power  need  not  have  baen  exercised  immediately,  and,  the  Crown  not 
having  put  an  end  to  it  by  filling  up  the  vacancy  under  s.  2,  it  remained 
in  force  until  1892,  when  it  was  duly  exercised  by  the  appointment  of 
Mr.  Justice  Burkitt. 

With  reference  to  the  intention  of  Parliament  in  enacting  a.  7,  he 
argued  that  the  Government  had  a  discretion  to  abstain  from  appointing 
an  acting  Judge  altogether  if  in  its  'opinion  the  remaining  Juges  were 
sufficient  to  carry  on  the  work  of  the  Court.  It  was  also  clear  from  the 
concluding  words  of  the  section  that  considerations  of  the  exigencies  of 
the  Court's  business  might  justify  the  Government  at  any  time  in  cancel- 
ding  an  acting  appointment  which  it  had  made.  From  this  he  argued 
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that  if  the   object  of  the  section  was   to  enable  the  Government  to  make       1894 
temporary   provision   for  keeping  the  Court  up  to  its  necessary  strength,     JAN.  29. 
Parliament  must  reasonably   be  supposed  to  have  intended  the  Govern- 
ment to  decide  according  to  circumstances  and  without  any  hard-and-fast       FULL 
limit  of  time  as  to  when  such  temporary  provision  was  expedient.     The     BENCH. 

words   in    s.  7    upon  which   the  question   turned    were   intended  not  to          

compel  the   Government   to   decide   between    action  and   inaction  once     *6  *• *" 
for   all    at   a    particular   moment,    but  to   define  the   event  upon  which      'F-B- 
its   discretion    to   act  or  not  to  act   came  into  existence.     In  this  con-   **  A.W.K. 
nection    Counsel   cited   the   observations   made    by    MAHMOOD,  J.,     in    I*89*)  39. 
Lai  Singh  v.  Ghansham  Singh    (1). — "  The    phrase    '  it   shall    be    law- 
ful'   cannot  be  held  to  mean  that  it   was  imperative  upon  the    [140] 
Government  to  fill    up  any  vacancy  in  the  office  of  a  Puisne  Judge  of 
this  High  Court.     Nor  is  there  any  limitation  of  time  within  which  the 
Government   is  required  to  fill  up  a  vacancy,  if  it  chooses  to  exercise  the 
power   conferred    upon    it    by    s.    7    of   the   statute.     It   seems  to  me 
therefore  clear  that  neither  the  Crown  nor  the  Government  is  bound  to 
fill  up  a    vacancy    in  the  office  of  a   Pusine  Judge  within  any  specified 
period,  and,  so  far  as  the  statute  is  concerned,  the  Government  may  leave 
any  number  of  vacancies  in  the  office  of  a  Pusine  Judge  unfilled  for  any 
period,  be  it  a  day,  a  week,  a  month,  a  year  or  more." 

In  conclusion,  Counsel  referred  to  s.  114  of  the  Indian  Evidence  Act, 
and  contended  that  under  the  circumstances  of  the  present  case,  the  Court 
might   presume  that  Mr.  Justice    Burkitt's  appoinment  was  valid,  even, 
though  no  direct  authority  for  such  appoinment  could  be  shown. 

Alston  in  reply,  mainly  with  reference  to  the  construction  of  s.  7  of 
the  24  and  25  Vic.,  Cap.  104,  contending  that  both  clauses  of  that  section 
were  to  be  construed  in  the  same  way,  and  that  in  both  cases  the  appoint- 
ment must  be  made  as  soon  as  practicable  after  the  happening  of  a  vacancy. 

The  judgment  of  the  Court  (EDGE,  C.J.,  TYRRELL,  KNOX,  BLAIK 
and  BANBRJI,  JJ.  was  delivered  by  EDGE  C.  J. 

JUDGMENT. 

One  Ganga  Ram  was  convicted  of  the  offence  punishable  under 
s.  400  of  the  Indian  Penal  Code,  and  for  that  offence  was  sentenced  to 
transportation  for  life.  From  that  conviction  and  sentence  be  appealed 
to  this  Court.'  By  the  rules  of  this  Court  made  under  s.  13  of  the  24  and 
25  Vic.,  Cap.  104,  such  an  appeal  can  only  be  beard  by  a  Bench  consisting 
of  at  least  two  Judges.  Ganga  Ram's  appeal  came  on  in  usual  course 
to  be  heard  by  a  Bench  of  two  Judges.  That  Bench  happened  to  be 
constituted  of  Mr.  Justice  Knox  and  Mr.  Justice  Burkitt.  When  the 
appeal  was  called  on  for  hearing,  Mr.  Alston,  who  appeared  for  Ganga 
Ram  in  support  of  the  appeal,  raised  an  objection  to  the  jurisdiction 
of  the  Bench  to  hear  the  appeal,  contending  that  Mr.  Justice  Burkitt 
bad  not  been  legally  appointed  to  act  as  a  Judge  of  this  Court.  As  Mr. 
Alston's  contention  raised  a  question  of  the  utmost  gravity,  the  question  as 
[141]  to  whether  or  not  Mr.  Justice  Burkitt  had  been  legally  appointed  to 
act  as  a  Judge  of  this  Court  was  properly  and  of  necessity  referred  to  a 
Full  Bench  for  decision.  The  reference  to  the  Full  Bench  was  heard  by 
all  the  Judges  of  the  Court  excepting  Mr.  Justice  Burkitt.  On  the  hearing 
of  the  reference,  the  Crown  was  represented  by  Mr.  Strachey,  Public 
Prosecutor,  and  Ganga  Ram  by  Mr.  Alston.  We  took  time  to  consider 
our  judgment.  

(1;  9  A.  bzo  at  p.  bil. 
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189$  Before  referring  to  the  arguments  on  one  side    or    the    other    and 

JAN.  29.     expressing  the  conclusions  at  which  we  have  arrived,  it  is  necessary  to 

state  certain  facts. 

EtJLL  This  High  Court  of  Judicature  for  the  North- Western  Provinces  of 

BENCH.     India  was  erected  and  established  by  Her  Majesty's  Letters  Patent  issued 

on  the  17th  day  of  March  in  the  twenty-ninth  year  of  Her  reign. 

16  4. .  12  Those  Letters  Patent  were  issued  by  the  authority  in  that  behalf 

•il  A  w  N     con^erre[5  by  the  Statute  24  and  25  Vic.,  Cap.   104,    and  have  not  been 

•        '    modified  by  any  subsequent  Letters  Patent,  or,  so  far  as   the  question 

*       '      '    bafore  us  is  concerned,   by  any  legislative  enactment.     Section  2  of  the 

Letters  Patent  is  as  follows  : — 

"  2.  And  we  do  hereby  appoint  and  ordain  that  the  said  High  Court 
of  Judicature  for  the  North-Wesfcern  Provinces  shall,  until  further  or 
other  provision  shall  be  made  by  Us  or  Our  Heirs  and  Successors  in  that 
behalf,  in  accordance  with  the  said  recited  Act,  consist  of  a  Chief  Justice 
and  five  Judges,  the  first  Chief  Justice  being  Walter  Morgan  Esquire  and 
the  five  Judges,  being  Alexander  Boss  Esquire,  William  Edwards  Esquire, 
William  Boberts  Esquire,  Francis  Boyle  Pearson  Esquire,  and  Charles 
Arthur  Turner  Esquiro,  being  respectively  qualified  as  in  the  said  Act  is 
declared." 

Mr.  Justice  Edwards  retired  in  March  1867,  Mr.  Justice  Eoberts 
died  in  January  1870.  Mr.  Justice  Ross  retired  in  April  1871.  Mr.  B. 
Spankie  was  appointed  to  act  aa  a  Judge  of  the  Court  on  the  retirement 
of  Mr.  Justice  Edwards  in  1867  and  subsequently  received  [142]  his 
Patent  appointing  him  to  the  office  of  a  Judge  of  the  Court.  Mr.  Justice 
Pearson  proceeded  on  leave  in  December  1869, and  was  absent  on  leave  until 
July  1871.  Mr.  G  D.  Turnbull  was  appointed  to  act  as  a  Judge  of  the 
Court  in  May  1870,  and  continued  to  act  as  a  Judge  of  the  Court  until 
July  1871,  when  Mr.  Justice  Pearson  returned  from  leave.  Mr.  Justice 
Turner  proceeded  on  leave  on  the  llth  of  April  1873,  and  returned  from 
leave  on  the  25th  of  October  1873.  Mr.  W.  Jardine  was  appointed  to  act 
as  a  Judge  of  the  Court  on  the  12th  of  April  1873,  and  continued  to  act  as 
a  Judgo  of  the  Court  until  his  death  on  the  16fch  of  August  1872.  On  the 
28th  of  August  1873,  Mr.  G.  D.  Turnbull  was  again  appointed  to  act  as  a 
Judge  of  the  Court  and  continued  to  act  until  Mr.  Justice  Turner  returned 
from  leave  on  the  25th  of  October  1873.  On  she  3rd  of  April  1874,  Mr. 
Justice  Spankie  oroceeded  on  leave,  and  was  absent  on  leave  until  the  8th 
of  December  1874,  when  he  returned  to  the  Court.  Mr.  B,  C.  Oldfield  was 
on  the  4th  of  April  1874  appointed  to  act  as  a  Judge  of  the  Court,  and 
continued  to  act  as  such  until  he  received  his  Patent  in  1881  appointing 
him  to  the  office  of  Judge  of  the  Court.  Mr.  M.  Brodhursc  was  on  the  27th 
of  April  1874  appointed  to  act  as  a  Judge  of  the  Court,  and  continued  to  act 
as  such  until  the  7th  of  December  1874.  It  may  be  presumed  from,  the 
above  facts  and  dates  that  Mr.  Brodhurst  was  appointed  to  act  during  the 
absence  on  leave  of  Mr.  Justice  Spankie.  Whether  Mr.  Oldfield's  acting  ap- 
pointment was  intended  to  be  consequent  on  the  vacancy  in  the  office  of  a 
Judge  of  the  Court  occasioned  by  the  death  of  Mr.  Justice  Eoberts  in 
January  1870,  or  consequent  on  the  vacancy  in  the  office  of  a  Judgeof  the 
Court  occasioned  by  the  retirement  of  Mr.  Justice  Boss  in  April  1871,  does 
not  appear.  The  next  appointment  by  Patent  to  the  office  of  a  Judge  of 
the  Court  after  that  of  Mr.  Justice  Spankie  was  that  of  Mr.  Justice  Straight 
in  1879,  upon  the  appointment  of  Mr.  Justice  Turner  to  be  Chief  Justice  of 
the  High  Court  at  Madras.  Mr.  Justice  Pearson  retired  on  the  30th  of 
March  1881.  Mr.  Justice  Spankie  retired  on  the  31st  of  May  1881,  and 
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subsequently  in  1881  Mr.  E.G.  Oldfield  and  Mr.  M.  Brodhrust  received  their       1894 
Patents  appointing  tnem  respectively  to  the  office  of  a  Judge  of  the  Court.     JAN.  29. 
Mr.  W.  Tyrrell  received  [143]  his  Patent  appointing  him  to  the  office  of  a 
Judge  of  the  Court  in  1882.  Mr.  Justice  Oldfield  retired  in  March  1887  ;  and 
in  March  or  April  1887  Mr.  Syed  Mahmood  was  appointed  by  Patent  to  the    BENCH. 
office  of  a  Judge  of  the  Court.     Mr.  Justice   Brodhurst   died   in    October     16~7"~  _ 
1890.     Mr.  G.  E.  Knox  was  appointed  by  Patent   to  tho  office  of  a  Judge  '    ' 

of  the  Court  in  December  1890.  It  was  assumed  that  Mr.  Knox  was  '  "£"" 
appointed  to  the  office  of  a  Judge  to  fill  the  vacancy  in  the  office  occasion-  ,.„„'..  IQ' 
ed  by  the  death  of  Mr.  Justice  Bred  hurst.  In  April  1892  Mr.  Justice 
Straight  retired,  and  on  his  retirement  Mr.  H.  F.  Blair  took  his  seat  as  a 
Judge  of  the  Court,  having  been  appointed  by  Patent  in  1892  as  a  barrister 
to  that  office  in  anticipation  of  the  retirement  of  Mr.  Justice  Straight. 
Mr.  Justice  Turner  and  Mr.  Justice  Straight  were  Judges  who  bad  been 
appointed  on  the  qualification  as  barristers.  In  December  1893  Mr. 
Justice  Mahmood  retired.  On  the  retirement  of  Mr.  Justice  Mahmood 
Mr.  P.  C.  Banerji  was  appointed  to  act  as  a  Judge  of  the  Court  in  antici- 
pation of  the  receipt  of  his  Patent  appointing  him  to  the  office  of  a  Judge 
of  the  Court. 

In  the  Government  Gazette,  North- Western  Provinces  and  Oudh,  of 
the  29fch  of  October  1892  appeared  the  following  notification  : — 
Appointment  Department. 

Appointments. 
The  26th  October  1892. 

No.     4912 
11—784  C. 

In  virtue  of  the  authority  vested  in  him  by  the  Act  of  Parliament 
24  and  25  Vic.,  Cap.  104,  clauses  7  and  16,  His  Honor  the  Lieutenanfc- 
Governor  and  Chief  Commissioner  is  pleased  to  appoint  Mr.  William 
Robert  Burkitt,  C.  S.,  Barrister-at-law,  Judicial  Commissioner,  Oudh, 
to  be  the  5th  Puisne  Judge  in  the  High  Court  of  Judicature, North- Western 
Provinces  ;  the  appointment  of  a  fifth  Puisne  Judge  having  been  sanctioned 
temporarily  for  one  year  by  Her  Majesty's  Secretary  of  State  for  India, 
with  effect  from  the  date  on  which  the  said  Court  re-opens  after  the 
annual  vacation." 

[144]  In  the  Government  Gazette,  North-Western  Provinces  and  Oudh 
of  the  7th  of  January  1893  appeared  the  following  notification: — 

Erratum. 
The  5th  January  1893. 

No.       40 

11—784  C. 

"  In  Notification  No.  4912,  dated  26th  October  1892,  appointing  Mr. 
W.  R.  Burkiit  to  be  the  fifth  Pusine  Judge  in  the  High  Court  of  Judicature, 
North-Western  Provinces,  for  the  words  '  to  be'  read  'to  officiate  as.'  " 

In  the  Government  Gazette,  North-Western  Provinces  and  Oudh  of  the 
18th  November  1893  appeared  the  following  notification: — 
Appointment  Department. 
The  35th  November  1893. 
No.      3*97 

11— 7H4  C. 

"  In  virtue  of  the  authority  vested  in  him  by  the  Act  of  Parliament 
24  and  25  Vic.,  Cap.  104,  clauses  7  and  16,  His  Honor  the  Lieutenant- 
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1894        Governor  and  Chief   Commissioner  is  pleased  to  appoint   Mr.     William 
JAN.  29.     Robert  Burkitt,  I.  C.  S.,    Barrister- at-Law,    to  'continue  to  officiate  as  a 
Puisne  Judge  in  the  High  Court  of  Judicature,  North-Weatern  Provinces, 
FULL      unfcji  {urfcher  orders." 

BENCH.  The  notifications  which  we  have  set  out  a~e  the  only  sources  of  infor- 

mation which  the  Public   Prosecutor  on  behalf  of    the  Crown  has  placed 

16  A.  136    Defore  the  Court  or  which  the  Court  has  in  its  possession  as  to  the  manner 
(F.B.)  =     jn    which    and  the  authority  under  which    Mr.  Justice   Burkitt  was    ap- 

14  A.W.N,    pointed.  .  From  the  Is-t  April  1892,  when  Mr.  Justice  Blair  as  a  Barrister 

(189J)  39.  Judge  succeeded  Mr.  Justice  Straight, and  until  the  15th  of  November  1892, 
when  Mr.  Burkitt  took  his  seat  as  a  Judge  acting  under  the  notification 
of  the  26th  of  October  1892,  the  Court  consisted  of  a  Chief  Justice  and 
Mr.  Justice  Tyrrell,  Mr.  Justice  Mahmood,  Mr.  Justice  Knox  and  Mr. 
Justice  Blair,  [145]  all  of  whom  bad  been  appointed  by  Patent.  On  the 
25th  of  November  1892  Mr.  Justice  Mabmood  went  on  leave  and  Mr. 
R.  8.  Aikman  was  appointed  to  act  during  the  absence  of  Mr.  Justice 
Mahmood,  and  acted  as  a  Judge  of  the  Court}  until  the  appointment  of 
Mr.  Justice  Benerji  in  December  1893.  Treating  for  present  purposes 
Mr.  Justice  Burkitt  as  a  legally  appointed  acting  Judge  of  the  Court,  the 
Court  consists  to-day  of  the  Chief  Justice  and  Mr.  Justice  Tyrrell, 
Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Banerji  and,  as  an  acting 
Judge,  Mr.  Justice  Burkitt. 

Mr.  Alston  on  behalf  of  Ganga  Ram  contended  that  by  reason  of  s.  11 
of  the  24  and  25  Vic.,  Cap.  104,  of  the  13  Geo.  III.,  Cap.  63,  of  s.  3  of  the 
Charter  dated  the  26th  of  March  1774,  establishing  the  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal,  of  s.  6  of  the  Charter  dated  the 
26th  December  1800,  establishing  the  Supreme  Court  of  Judicature  at 
Madras,  and  of  s.  7  of  the  Charter  dated  the  8th  of  December  1823, 
establishing  the  Supreme  Court  of  Judicature  at  Bombay,  no  person  could 
be  legally  appointed  to  the  office  of  a  Judge  of  a  High  Court  established 
in  pursuance  of  the  24  and  25  Vic.,  Cap.  104,  except  by  Her  Majesty's 
Letters  Patent.  Mr.  Alston  further  contended  that  the  power  to  ai  point 
a  person  to  act  as  a  Judge  of  this  High  Court  was  that  conferred  by  ss.  7 
and  16"of  the  24  and  25  Vic.,  Cap.  104,  and  that  Mr.  Justice  Burkitt  had 
not  been  appointed  to  act  "upon  the  happening  of  vacancy  in  the  office 
of  a  Judge  of  this  Court  or  during  the  absence  of  any  such  Judge  or  on 
the  appointment  of  any  such  Judge  to  act  as  Chief  Justice  "  within  the 
true  intent  aud  meaning  of  s-  7  of  the  24  and  25  Vic.,  Cap.  104,  and  con- 
sequently that  Mr.  Justice  Burkitt  not  having  been  duly  appointed  under 
ss.  7  and. 16  of  the  24  and  25  Vic.,  Cap.  104,  to  act  as  a  Judge  of  the  Court, 
and  nob  having  been  appointed  by  Her  Majesty's  Letters  Patent  to  the 
office  of  a  Judga  of  the  Court,  hi3  appointment  was  ultra  vires  and  illegal. 
On  the  other  side,  Mr.  Si.rachey  for  the  Crown  contended  that  Mr. 
Justice  Burkitt  had  been  legally  appointed  "  upon  the  happening  of  a 
vacancy  in  the  office  of  a  Judge  of  the  Court  within  [145]  the  meaning 
of  s..7  of  the  24  and  25  Vie.,  Cap  104,  and  if  that  section  read  with  s.  16 
of  the  same  statute  did  not  authorize  Mr.  Burkibt's  aopoiatmont  we  should 
presume  from  the  notification  in  the  Government  Gazette  North-Western 
Provinces  and  Oudh,  and  from  the  fact  that  Mr.  Justice  Burkitt  had  acted 
as  a  Judg  of  the  Court  since  November  1893,  that  he  had  been  lawfully 
appointed.  Mr.  Strachey  relied  on  the  fact  that  it  is  not  specifically 
enacted  in  the  24  and  25  Vic  ,  Cap.  104,  that  appointments  other  than  those 
under,  s.  7  of  persons  to  be  or  to  act  as  Judges  of  a  High  Court  shall  ba  by 
Her  Majesty's  Letters  Patent,  and  upon  the  fact  that  Mr.  Justice  Oldfi aid 
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had  for  many  years  prior  to  the  grant  of  his   Patent  acted    as  a  Judge       1894 
of    this    Courb.     Mr.  Strachey    overlooked    the    inference  to    be  drawn     JAN.  29. 
from  the  concluding  words  of  s.  5  of  the  Act.   Mr.  Strachey  correctly,  as        ~ 
it  appears  to  us,  admitted  that  the  words  in  s.  7  of  the  24  and  25  Vic.,  Cap. 
104,    "  upon  the  happening  of  a   vacancy  "  when  used  in  relation  to  a     BENCH, 
vacancy  in  the  office  of  a  Judge  other  than  a  Cbief  Justice,  must  be  con-     Jg  A  jgg 
strued  as  having  the  same  meaning  as  they   have  when  used  in  the  same      (»«)=• 
section  in    relation  to  a    vacancy  in   the  office  of  a  Chief  Justice,  and  ^  ^  ^j  jj 
that  the  inference  to  be  drawn   from  s.  14  of    the   24  and  25  Vic.,  Cap.     /jog^  39' 
104,  is    that.  "  upon  the  happening  of  a  vacancy  in  the  office  of  Chief 
Justice,"  a  Chief  Justice  must,  as  soon  as  reasonably  may  be,  be  appointed 
by  Her  Majesty,  or  that  one  of  the  Judges  of  the  same  Court  must,  as 
soon    as  reasonably    may  be,  be  appointed  under   s.  7  to  act  as  Chief 
Justice.     But  be  contended    that,  although    an  obligation  to  appoint  a 
Chief  Justice  or  to  appoint  one  of  the  Judges  of  the  Court  to  act  as  Cbief 
Justice  arose  at  once  "  upon   the  happening  of  a  vacancy  in  the  office  of 
Chief  Justice" — no    similar    obligation  arose    on    the    happening   of  a 
vacancy  in  the  office  of  any  other  Judge  of   any  such  High  Court, "  and 
that  all  that  arose  upon  the  happening  of  such  latter  vacancy  was  a  power 
to  the  Governor- General    in  Council,    the  Governor    in  Council  or  the 
Lieutenant-Governor  in  these  Provinces  to  appoint  a  qualified  person  to 
act  as  Judge  of  the  Courfc,   and  that  such   power  could  be  exercised  at 
any  time,  even  after  the  [147]  lapse  of  fifty  years  from  "  the  happening, 
of  the  vacancy  :"  and  further,    that  such  power  could  be  exercised  re- 
peatedly and  in  favour  of  the  same  ordifferent  persons  so  long  as  the  vacant 
office  was  not  filled  up  by  an  appointment  to  it  by  Her  Majesty.  In  order 
to  ascertain  whether  or  not  Mr.  Strachey's   argument  based  on  s.  7  of  the 
24  and  25  Vic.,  Cap.  104,  is  correct,  it  is  necessary  to  examine  thai;  section 
with  care. 

Section  7  of  the  24  and  25  Vic.,  Cap.  104,  is  as  follows  :— 
7.  "  Upon  the  happening  of  a  vacancy  in  the  office  of  Chief  Justice, 
and  during  any  absence  of  a  Chief  Justice,  the  Governer-General  in 
Council  or  Governor  in  Council,  as  the  case  may  be,  shall  appoint 
one  of  the  Judges  of  the  same  High  Court  to  perform  the  duties  of 
Chief  Justice  of  the  said  Court  until  some  person  has  been  appointed 
by  Her  Majesty  to  the  office  of  Cbief  Justice  of  the  same  Court  and 
has  entered  on  the  discharge  of  the  duties  of  such  office,  or  until 
the  Cbief  Justice  has  returned  from  such  absence ;  and  upon  the  happening 
of  a  vacancy  in  tbe  office  of  any  other  Judge  of  any  such  High  Court, 
and  during  any  absence  of  any  such  Judge,  or  on  the  appointment 
of  any  such  Judge  to  act  as  Chief  Justice,  it  shall  be  lawful  for  the 
Governor-General  in  Council  or  Governor  in  Council,  as  the  case  may  be, 
to  appoint  a  person  with  such  qualifications  as  are  required  in  persons  to 
be  appointed  to  the  High  Court  to  act  as  a  Judge  of  the  said  High  Court, 
and  the  person  so  appointed  shall  be  authorized  to  sit  and  to  perform  tbe 
duties  of  a  Judge  of  the  said  Court  until  some  person  has  been  appointed 
by  Her  Majesty  to  tbe  office  of  Judge  of  the  same  Court  and  has  entered 
on  the  discharge  of  the  duties  of  such  office,  or  until  the  absent  Judge  has 
returned  from  such  absence,  or  until  the  Governor-General  in  Council  or 
Governor  in  Council  as  aforesaid  shall  see  causa  to  cancel  the  appointment 
of  such  acting  Judge." 

In  construing  s.  7  of  the  24  and  25  Vic.,  Cap.  104,  it  is  advisable 
to  bear  in  mind  what  a  great  lawyer  has  said  about  the  construction 
of  statutes.  Lord  Blackburn  in  The  River  Wear  [148]  Commissioners 
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1894        v.  William  Adamson  and  others    (1)  in  reference  to  the  principles  of  con- 

JAN.2  9,     struction  of  statutes,  said  : — 

"  My  Lords,  it  is  of  great  importance  that  those  principles  should  be 
rUIiL       ascertained,  and  I  shall  therefore  state  as  precisely  as  I  can  what  1  under- 

BENCH.     stand  from  the  decided  cases  to  be  the  principles  on  which  the  Courts  of 
Law  act  in  construing  instruments  in  writing,  and  a  statute  is  an  instru- 

l    A.  I*       ment  in  writing.     In  all  cases  the  object  is  to  see  what  is  the  intention 

i  W=N    exPresse^  by  the  words  used.     But  from  the  imperfection  of  language  it  is 

'        '   imopssible  to  know  what  that  intention  is  without   inquiring  further  and 

'          seeing  what   the  circumstances  were  with  reference  to  which  the  words 

were  used  and  what  was  the  object  appearing   from  those  circumstances 

which  the  person  using  them  had  in  view,  for  the  meaning  of  words  varies 

according  to  the  circumstances  with  respect  to   which  they  were  used." 

In  order  to  ascertain  what  the  intention  of  the  Imperial  Parliament 
in  enacting  s.  7  of  the  24  and  25  Vic.,  Cap.  104,  was,  we  must  remember 
that  at  the  time  when  that  statute  was  passed  there  was  no  telegraphic 
communication  between  England  and  India,  and  that  communication 
by  mail,  allowing  for  a  despatch  and  reply  and  the  time  required  for 
the  issue  of  a  Patent,  would  probably  have  occupied  a  period  of  three 
months  or  more.  It  is  most  probable  that  it  seemed  reasonable  to 
Parliament,  having  regard  to  the  interests  of  the  public,  that  a  High 
Court,  which  required  to  be  at  its  full  strength  in  order  to  enable  it 
to  cope  with  its  work,  should,  on  the  occurrence  of  a  vacancy  in 
the  office  of  one  of  its  Judges,  be  provided  with  temporary  assistance 
as  soon  as  possible.  The  conditions  of  climate  under  which  Judges  work 
in  the  plains  in  India,  particularly  during  the  hot  weather,  are  essentially 
different  from  those  under  which  Judges  work  in  England,  and  Judges 
in  India  cannot  carry  their  work  during  the  hot  weather  to  the 
temperate  climate  of  the  hills.  Family  and  other  circumstances  at  times 
necessitate  leave  of  absence  to  Europe.  These  conditions  were  not  over- 
looked by  Parliament,  and  we  find  provision  made  in  the  section  under 
[149]  consideration  for  efficiently  maintaining  the  working  strength  of 
the  High  Courts  under  such  circumstances.  It  must  have  been  the  object 
of  Parliament  that  High  Courts,  the  expenses  of  maintaining  which  are 
to  a  great  extent,  if  not  entirely,  borne  by  litigants,  should  be  maintained 
at  a  strength  adequate  to  deal  with  the  judicial  and  administrative  work 
coming  before  them.  It  must  also  be  kept  in  mind  that  Her  Majesty 
could  always  appoint  a  Judge  to  a  vacancy  in  a  High  Court,  and  that 
when  the  pressure  of  work  in  a  High  Court  did  not  require  on  the  happen- 
ing of  a  vacancy  in  the  office  of  a  Judge  of  the  Court  that  the  vacancy 
should  be  immediately  filled  up,  there  would  be  ample  time  to  communi- 
cate with  the  Secretary  of  State  for  India  in  order  that  Her  Majesty 
might  appoint  a  Judge  to  the  vacancy  when  the  work  of  the  Court  might 
require  that  the  Court  should  be  at  its  full  working  strength.  It  ia  also 
to  be  kept  in  mind  that  it  is  in  the  interests  of  the  public  that  litigation 
should  be  speedily  disposed  of,  and  that  if  possible  arrears  should  not  be 
allowed  to  accumulate  in  Courts  of  Justice.  In  too  many  cases  justice 
delayed  is  justice  denied  and  both  are  treated  alike  in  the  Magna  Charta  :  — 
"Nulli  vendemus,  nulli  negabimus,  nulli  difteremus  rectum  aut  justitiam." 

When  we  bear  these  facts  and  considerations  in  mind,  the  object 
which  the  Imperial  Parliament  had  in  view  in  enacting  s.  7  of  the  24  and 
25  Vic.,  Cap.  104,  is  plain,  and  in  our  opinion  such  object  was  plainly 

(1)  2  App.  Oa.  743  (763), 
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expressed  in  the  section.     Such  object  in  our  opinion  was  to  enable  the       1894 

Governor- General  in  Council,  the  Governor  in  Council,  and,  by  application     JAN.  29^ 

of  s.  16,  the  Lieutenant-Governor,  in  the  case  of  these  Provinces,  upon 

the  happening  of  a  vacancy   in   the  office  of  a  Judge,  to  make  temporary       FULL 

provision  for  keeping  the  Court  UD  to  its  necessary   working   strength  by     BENCH. 

the  appointment  of  a  qualified  person  to  act  as  a  Judge  until  one  or  other 

of  the  events  specified  at  fche  end  of  s.  7  should  happen.     It  was  also  in 

our  opinion  the  intention  of  the  Legislature  in  providing  for  the  making  of 

acting  appointments  in  the  High  Courts  that  the  person  appointed  to  act   **  A  ""  * 

as  a  Judge  should  do  the  work  which  the  Judge  who  had  died,  or  had    <189*)  89- 

retired  or  was  absent  on  leave  or  was  acting  [150]  as  Chief  Justice,  would 

otherwise,   and  if   he  had  been  present,  have  done,  and  thus  to  avoid  the 

work  of  the  Court  getting  into  arrear.     No  doubt  the  Governor-General  in 

Council    or    Governor    in    Council  or  the  Lieutenant-Governor  of  these 

Provinces  is  not  bound  to  exercise  the  power  conferred  by  s.  7  of  the  24 

and  25  Vic.,  Gap.  104,  as  was  held  in  Lai  Singh  and  others  v.  Ghansham 

Singh  (1).     Equally  without  doubt  that  power  should  be  legally  exercised 

when  the  necessity  for  exercising  it  arises.     But  that  is  not  the  question 

here. 

The  object  and  intention  of  the  Imperial  Parliament  could  not,  in 
our  opinion,  have  been  to  place  in  the  hands  of  the  Governor- General  in 
Council  or  Governor  in  Council  or  the  Lieutenant-Governor  of  these  Pro- 
vinces a  power  whieb  would,  subject  to  Her  Majesty's  being  moved 
through  the  Secretary  of  State  for  India  to  appoint,  enable  the  Executive 
in  India  by  making  acting  appointments  on  the  happening  of  vacancies, 
and  by  making  successive  appointments  on  the  happening  of  the  same 
vacancy,  in  time  to  constitute  a  High  Court  of  one  barrister  Judge  acting 
as  Chief  Justice  and  of  acting  Judges,  that  is,  of  persons  who  could  at  the 
will  of  the  Executive  be  removed  from  their  acting  appointments  in  the 
High  Court,  and  who  could  in  the  case  of  acting  Civilian  Judges  be  gazet- 
ted out  of  the  Court  to  perform  the  duties  and  enjoy  the  emoluments  of 
Assistant  Magistrates.  It  is  impossible  to  believe  that  a  High  Court 
established  under  the  24  and  25  Vic.,  Cap.  104,  ever  would  be  so  consti- 
tuted, but,  if  Mr.  Strachey's  construction  of  s.  7  is  correct,  a  High  Court 
might  be  so  constituted  by  the  Executive  in  India.  Any  such  intention 
on  the  part  of  the  Imperial  Parliament  when  passing  the  24  and  25  Vic., 
Cap.  104,  as  has  been  contended  by  Mr.  Strachey  was  the  intention  of 
Parliament,  would  be  contrary  to  the  policy  pursued  by  Parliament  since 
the  Act  of  Settlement  became  law,  a  policy  whieh  has  secured  to  the 
subjects  in  England  protection  against  unlawful  or  unauthorized  acts  of 
the  Executive.  This  is  what  Hallam  (The  Constitutional  History  of  Eng- 
land, Vol.  3,  page  192,  7th  edition)  says  in  this  connection  as  to  the  state 
of  things  prior  to  the  Act  of  Settlement : — 

[151]  "  It  had  been  the  practice  of  the  Stuarts,  especially  in  the  last 
years  of  their  dynasty,  to  dismiss  Judges,  without  seeking  any  other  pre- 
tence, who  showed  any  disposition  to  thwart  Government  in  ooliticai 
prosecutions.  The  general  behaviour  of  the  Bench  had  covered  it  with 
infamy.  Though  the  real  security  for  an  honest  Court  of  Justice  must 
be  found  in  their  responsibility  to  Parliament  and  to  public  opinion,  it 
was  evident  that  their  tenure  in  office  must,  in  the  first  place,  cease  to  be 
precarious,  and  their  integrity  rescued  from  the  severe  trial  of  forfeiting 
the  emoluments  upon  which  they  subsisted."  *  *  * 
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1894  It  is  impossible  to  belive  that  any  person  who  would    be   appointed 

JAN.  Q9  to  act  as  a  Judge  in  a  High  Court  in  India  would  subordinate  his  cons- 
cience to  the  requirements  of  the  Executive,  or  that  the  Executive  in  India 
FULL  ever  would  attempt  to  influence  the  Judges  ;  but  ic  is  equally  impossible  to 
BENCH,  believe  that  Parliament  should  ever  have  intended  that  the  risk  of  such  a 
subordination  of  his  conscience  on  the  part  of  a  Judge  or  of  any  attempt 
16  A.  t36  on  the  part  of  the  Executive  to  influence  the  Judges  should  be  rendered  a 
(F.B.)=  possibility.  We  do  not  believe,  having  regard  to  existing  law,  that  Parlia- 
14  A.W.N.  menfc  has  taken,  or  even  intended  to  take,  any  step  in  that  direction.  That 
(1894)  8fl.  the  risk  of  the  Executive  in  India  desiring  to  limit  the  judicial  power  of  the 
Courts  in  India  in  matters  touching  the  Executive  is  not  merely  hypothe- 
tical, may  be  inferred  from  a  proposal  made  many  years  ago  that  the  Courts 
in  India  should  by  legislative  enactment  be  prohibited  from  questioning  the 
legality  of  acts  of  the  Governor-General  in  Council.  That  the  risk  of  the 
Executive  in  India  seeking  to  get  the  High  Courts  in  India  more  under  its 
control  is  not  merely  hypothetical,  may  be  inferred  from  the  introduction 
of  a  Bill  into  Parliament,  by  one  section  of  which,  if  it  had  been  passed, 
an  order  in  Council  might  have  been  made  for  the  purpose  of  regulating 
the  High  Courts  without  Parliament  being  consulted.  Under  another 
section  of  that  Bill  a  local  authority  could  have  been  invested  with  the 
discretionary  power  especially  reserved  to  the  Chief  Justice  of  the  Court 
by  s.  14  of  the  24  and  25  Vic.,  Cap.  104,  in  other  words,  [152]  the 
Govorner  General  of  India  in  Council  might  under  that  section  have 
conferred  upon  a  local  authority  a  power  which  might  be  exercised  by  the 
local  authority  so  as  to  select  and  nominate  from  amongst  the  Judges  of  a 
High  Court  such  Judge  or  Judges  as  it  deemed  preferable  for  the  bearing 
and  determining  of  particular  cases  in  which  the  local  authority  might  ba 
interested.  While  we  point  out  that  this  would  be  a  possible  effect,  we 
do  not  suggest  or  think  that  such  was  the  object  of  the  framers  of  the 
section.  The  intention  of  Parliament  in  framing  the  Acts  under  which 
the  Sufireme  Courts  in  India  were  constituted  and  in  passing  the  24  and 
25  Vic.,'  Cap.  104,  must  have  been  to  establish  judicial  tribunals  which 
would  command  the  respect  of  the  people  of  this  country,  and  which 
would  not  be  liable  to  any  possibility  or  suggestion  of  influence  on  the 
part  of  the  Executive. 

But  in  our  opinion  it  is  not  necessary  to  seek  for  the  object  and 
intention  of  the  Parliament  in  enacting  s.  7  by  the  consideration  of  matters 
outside  the  section  itself,  as  it  appears  to  us  the  wording  of  the  section  is 
plain  and  unambiguous.  The  important^ words  are  "upon  the  happening 
of  a  vacancy  in  the  office  of  any  other  Judge."  The  most  cursory  consi- 
deration of  the  section  shows  clearly  that  the  Judge  there  referred  to 
must  be  a  Judge  appointed  to  his  office  by  Her  Majesty  and  not  a  person 
appointed  under  the  section  to  act  as  a  Judge.  The  Chief  Justice  of  a 
High  Court  is  a  Judge  of  the  Court.  The  Judge  who  may  ba  appointed  to 
perform  the  duties  of  the  Chief  Justice  in  one  of  the  events  specified  at 
the  beginning  of  the  section  must  be  "  one  of  the  Judges  of  the  same  High 
Court."  Until  we  reach  the  words  "  to  appoint  a  person  with  such 
qualifications  as  are  required  in  persons  to  be  appointed  to  the  High  Court 
to  act  as  <?•  Judge  of  the  said  Court,  &c.,"  we  find  no  allusion  to  any  Judge 
other  than  a  Judge  holding  the  office  of  a  Judge  of  the  High  Court. 
Further,  that  point  is  made  certain  by  s.  4  of  the  24  and  25  Vic.,  Cap.  104, 
in  which  it  is  enacted  that  "  all  the  Judges  of  the  High  Courts  established 
under  this  Act  shall  hold  their  offices  during  Her  Majesty's  pleasure,  provid- 
ed that  it  shall  be  lawful  for  arty  Judge  of  a  High  Court  to  resign  such  office 
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of  [153]  Judge  to  the  Governor-General  in  Council  or  Governor  in  Council        1894 
of  the  Presidency  in  which  such  High   Court  is  established."     A  person     JAN.  29. 
appointed  under  s.  7  to  act  as  a  Judge  does  nob  hold  the  office  of  a  Judge 
nor  does  he  hold  the  office  of  a  Judge  during  Her  Majesty's  pleasure.    He      FULL 
is  appointed  "  to  act  as  a  Judge  of  the  said  High  Court  and  the  person  so    BENCH. 

appointed  shall  be  authorized  to  sit  and  perform  the  duties  of  a  Judge  of         

the  said  Court  until  some  person  has  been  appointed  by  Her  Majesty  to     *         _ 
the  office  of  Judge  of  the  same  Court  and  has  entered  upon  the  discharge     '   _  ^~ 
of  the  duties  of  such  office,  or  until  the  absent  Judge  has  returned  from 
such  absence,  or  until   the  Governor-General  in  Council  or   Governor  in 
Council  as  aforesaid  shall  see  cause  to  cancel  the  appointment  of  such 
acting  Judge."  These  last  quoted  words  are  in  our  opinion  conclusive  that 
our  reading  of  the  antecedent  words  "  upon  the  happening  of  a  vacancy" 
is  the    only  legitimate    reading  of    those  words    as    they    occur    in  the 
section. 

Mr.  Strachey  admitted  that  if  the  wording  of  that  part  of  the  section 
was  "  it  shall  be  lawful  for  the  Governor-General  in  Council  or  Governor 
in  Council,  as  the  case  may  be,  to  appoint  on  the  happening  of  a  vacancy 
in  the  office  of  any  other  Judge,  &c.,  "  he  could  not  contend  that  the 
appointment  could  be  legally-  made  under  the  section  unless  it  were  made 
as  soon  as  practicable  affcer  the  vacancv  occurred.  We  are  unable  to  see  any 
difference  in  meaning,  intention  or  effect  between  such  a  wording  and  the 
actual  words  of  the  section.  If  the  words  "  it  shall  be  lawful  "  confer 
both  a  power  and  a  discretion,  it  would  seem  certain  that  such  power  and 
such  discretion  were  intended,  as  it  is  not  otherwise  expressed,  to  be 
exercised  upon  the  specified  occasion  and  contingency  and  not  to  be  reser- 
ved indefinitely  or  used  repeatedly  or  intermittently.  The  word  "upon"  is  a 
word  the  meaning  of  which  has  been  considered  by  the  Courts  in  England. 
It  appears  from  The  Queen  v.  Humphrey  (1)  and  from  The  Queen  v.  Ark- 
wright  (2)  that  "  the  words  '  on  '  and  'upon'  may  either  mean  before  the  act 
done  to  which  it  relates,  or  simultaneously  with  the  act  done,  or  after  the 
act  [154]  done,  according  as  reason  and  good  sense  require,  with  reference 
to  the  context  and  subject-matter  of  the  enactment.  "  (Per  Lord  Denman, 
C.  J.,  in  The  Queen  v.  Arkwright.)  In  Folkardv.  The  Metropolitan  Railway 
Go  (3).,  the  question  depended  upon  the  meaning  of  the  words  "  upon 
the  trial  of  any  issue  "  in  s.  10  of  the  Mayor's  Court  Procedure  Act 
(20  and  21  Vic.,  Cap.  157),  by  which  section  it.is  provided  that  if  the  Judge 
"  upon  the  trial  of  any  issue  "  shall  grant  leave  to  move  in  any  of  the 
Superior  Courts  to  enter  a  verdict  or  non-suit  or  for  a  new  trial,  the  party 
to  whom  such  leave  is  granted  may  move  accordingly  in  such  Court  within 
the  time  within  which  motions  of  the  like  kind  may  be  made  in  such 
court.  There  the  case  was  tried  on  a  Thursday,  and  on  the  following 
Monday  the  Judge  granted  leave  to  move,  and  it  was  held  by  BoviLL,  C.  J., 
and  KEATING  and  GROVE,  JJ.,  BRETT,  J.,  dissenting,  that  the  leave  could 
not  be  considered  as  given  "  upon  the  trial  of  the  issue"  in  accordance 
with  the  Act.  In  that  case  the  word  "  upon  "was  construed  as  meaning 
within  a  reasonable  time  after  the  trial.  The  Majority  of  the  Court 
considered  that  two  days  afber  the  trial  (whilst  BRETT,  J,,  considered  that 
four  days  after  the  trial)  would  be  such  a  reasonable  time. 

In  re  Leigh,  Leigh  v.  Leigh  (4)  related  to  an  order  made  by  Kay,  J., 
that  Mr.  Leigh,  who,  whilst  he  was  a  minor,  had  married,  should  execute 
a  settlement.  The  marriage  took  place  in  October,  1885,  the  order  was 

(1)  10  A.  and  E.  335=7  L.  J.  Q.  B.  202.  (3)  8  0.  P.  470, 

12)  12  Q,  B.  960  =  18  L.  J,  Q.  B,  28.  (4)  58  L.  J.  Cfa.  306 
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1894        made  in  June  1886,  and  the  settlement  was  executed  in   December  1886. 

JAN.  29.     Cotton,  L.  J.,  in  delivering  his  judgment,  said,  in  reference  to  the   Infants' 

Settlement  Act : —  "  Because   we   decide   the  present  appeal  on  another 

FULL      point,  it  must  not  be  considered  that  we   adopt  or  favour  the    suggestion 

BENCH,  that  the  settlement  executed  was  a  settlement  '  upon  the  marriage '  within 
the  Act.  The  words  of  the  Act  are  '  upon  or  in  contemplation  of  marriage." 

16  A.  136    in  in  re  Sampson  and  Wall  the  majority  of  the  court  differed  from   me  in 

(P.B.)=  construing  those  words  as  meaning —  '  On  the  occasion  of  the  marriage." 
14  A.W.N.  and  in  holding  that  the  Act  applied  to  post-nuptial  settlements.  But  I 

(1894)  39,  see  nothing  in  these  judgments  which  would  [155]  aupear  to  favour  the 
conclusion  that  the  settlement  in  this  case  can  be  considered  as  a  settle- 
ment made  upon  the  occasion  of  marriage,  when  there  was  this  con- 
siderable interval  between  the  marriage  and  the  order  of  the  Court. " 
The  decisions  upon  the  construction  of  the  word  "  upon  "  are  collected  in 
Stroud's  Judicial  Dictionary  at  page  841. 

There  is  no  decision,  so  far  as  we  are  aware,  which  would  favour  the 
construction  contended  for  by  Mr.  Strachey  that  an  appointment  which 
"  upon  the  happening  of  a  vacancy  "  may  be  made,  can  lawfully  be  made 
years  after — in  this  case  more  than  twenty  years  after  the  vacancy  has 
happened,  if  the  vacancy  was  that  occasioned  by  the  retirement  of 
Mr.  Justice  Ross  in  1871,  or  more  than  two  years  after  the  vacancy  had 
happened,  if  the  vacancy  was  that  occasioned  by  the  death  of  Mr.  Justice 
Brodhurst  in  October  1890. 

To  give  the  section  the  construction  for  which  Mr.  Strachey  has  con- 
tended, it  would  be  necessary  to  read  the  section  as  if  it  were  worded  "upon 
the  happening  and  during  the  continuance  of  a  vacancy  in  the  office  of 
any  other  Judge  *  it  shall  be  lawful  for  the  Governor-General 

in  Council  or  Governor  in  Council,  as  the  case  may  be,  from  time  to  time, 
and  at  any  time,  to  appoint,  &c. 

There  is  nothing  in  the  section  to  suggest  that  the  appointment 
authorised  by  section  7  could  be  made  at  any  time  other  than  within  a 
reasonale  time  after  the  happening  of  the  vacancy  in  the  office  of  the 
Judge,  or  that  the  power  having  once  been  exercised  upon  the  happening 
of  a  vacancy  in  the  office  of  a  Judge  it  could  again  be  exercised  in  relation 
to  that  particular  vacancy. 

In  our  opinion  the  plain  and  reasonable  construction  of  that  part  of 
s.  7  of  the  24  and  25  Vic.,  Cap.,  104,  on  which  the  question  before  us  turns, 
is  that  if  the  power  conferred  by  the  section  is  to  be  exercised,  it  can  only 
be  exercised  "  upon,"  that  is,,  within  a  reasonable  time,  which  would  mean 
a  practicable  time,  after  the  happening  of  the  vacancy,  and  could  not  be  held 
in  suspense  for  several  years  and  then  be  legally  exercised.  We  are  led  to 
the  same  opinion  from  the  considerations  to  which  we  have  referred  out- 
side the  words  of  the  [156]  Section.  It  is  impossible  to  hold  that  the 
exercise  of  the  power  after  the  laps  of  two  or  of  twenty  years  from  the 
happening  of  the  vacancy  was  an  exercise  of  the  power  within  a  reasonable 
or  practicable  time.  We  are  consequently  of  opinion,  if  the  appointment  of 
Mr.  Justice  Burkitt  depends  for  its  validity  upon  ss.  7  and  16  of  the  24  and 
25  Vic.,  Cap.,  104,  that  the  appointment  was  ultra  vires  and  illegal.  Although 
the  occasion  of  the  question  being  raised  is  recent,  doubts  as  to  the  legality 
of  such  an  appointment  have  been  long  entertained  by  the  profession  here, 
long  before  Mr.  Justice  Burkitt  was  appointed.  Having  regard  to  the 
gravity  of  the  question  and  to  the  responsible  duties  which  a  Judge  of  a 
High  Court  has  to  perform,  we  are  compelled  to  see,  if  we  can,  whether  in 
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some  other  manner  Mr.  Justice  Burkitt  may  not  have  been  legally  appoint-        1894 
ed  to  act  as  a  Judge  of  this  Court.     The  gravity   of  the  question  is  appa-     JAN.  -29. 
rent  from   the  fact  that   Mr.  Justice  Burkitt,  whilst  acting  as  a  Judge  of 
this  Court,    has  been  a  party,  as    such  Judge,  to  the  confirming  of  capital      FULL 
sentences,  since  carried  into  execution  in  many  cases.     He  has  also  been     BENCH. 
a  party,  as  such  Judge,  to  the  making  of  decrees  absolute  for  dissolution  of 
marriage,  involving  possibly  the  legal  status  of  persons  as  yet  unborn.  16  A-  136 

If  Mr.  Justice  Burkitt  was  not  legally  appointed,  all  his  judgments,  (F>I^  = 
decrees  and  orders  in  civil  and  in  criminal  cases  have  been  ultra  vires  and  **  A.sAT.N. 
illegal,  and  in  some  cases  the  mischief  would  be  now  irreparable,  as  for  (189*J  89> 
instance  in  capital  cases.  In  other  cases  it  might  be  possible  for  Parlia- 
ment to  pass  an  Act  making  valid  what  Mr.  Justice  Burkitt  has  dorie 
whilst  acting  as  a  Judge  of  this  Court.  We  do  not  know  whether  there 
exists  outside  of  ss.  7  and  16  of  the  24  and  25  Viet.,  Chap.,  104,  any 
power  under  which  Mr.  Justice  Burkitt  could  have  been  appointed 
to  act  as  a  Judge  of  this  Court.  But  there  remains  the  fact  of  the 
notifications  in  the  Government  Gazette,  North-Western  Provinces  and 
Oudh,  to  which  we  have  referred,  the  fact  that  apparently  the  Secretary 
of  State  for  India  in  Council  sanctioned  the  appointment  of  a  fifth  Puisne 
Judge  as  a  totnporary  appointment,  and  the  fact  that  Mr.  Justice  Burkitt 
has  in  facfe  since  November  1892  acted  in  all  respects  as  a  Judge  of  this 
[157]  Court.  That  last  fact  is,  according  to  a  well-known  principle  ot  the 
law  of  evidence,  presumptive  proof,  until  the  contrary  be  shown,  of  his  due 
appointment  to  act  as  a  Judge  of  this  Court.  Being  in  ignorance  as  to 
whether  or  not  any  power  existed  under  which  Mr.  Justice  Burkitt  may 
have  been  lawfully  appointed  to  act  as  a  Judge  of  this  Court,  we  hold  that 
the  presumption  that  he  was  duly  appointed,  which  arises  from  the  fact  of 
his  having  acted  as  a  Judge  of  the  Court  since  November  1892,  has  not 
been  rebutted.  This  may  seem  to  be  a  lame  and  impotent  conclusion  for 
a  Courtof  justice  to  arrive  at  concerning  the  validity  of  the  appointment  of 
one  of  its  acting  Judges,  but  our  lack  of  necessary  information  as  to  the 
appointment,  coupled  with  the  circumstances  of  the  case,  permits  of  our 
arriving  at  no  other.  On  this  expression  of  opinion  Mr.  Justice  Knox 
and  Mr.  Justice  Burkitt  will  probably  proceed  to  hear  and  dispose  of  the 
appeal  of  Ganga  Earn. 

[For  the  interpretation  of  the  word  "on"  as  used  in  an  English  Statute,  see  also 
Robertson  v.  Robertson  (L.  R.  8  P.D.  94  at  p.  96)— ED.] 


16  A.  157  (P.C.)  =  21  I. A.  6  =  6  Sar.  P.C.J.  401. 

PEIVY  COUNCIL. 

PRESENT: 

Lords  Hobhouse,  Macnaghten  and  Morris,  and  Sir  B.  Couch. 
[On  appeal  from  the  High  Court  at  Allahabad.] 


JASWANT  SINGH  (Defendant)  v.  SHEO  NARAIN  LAL  (Plaintiff)* 
[16th  and  17th  November  and    16th  December,  1893.] 

Evidence  as  to  whether  hundis  were  genuine  or  not — Comparison  of  handwriting — 
Entries  in  account  books  regularly  kept — Act  No.  I  of  1872  (Evidence  Act),  s.  34 — 
Tests  of  correctness. 

The  High  Court  had  reversed  the  finding  of  the  first  Court  on  an  issue  which, 
in  effect,  was  whether  certain  hundis  were  genuine  or  false.  Under  s.  34  of  Act  No.  I 
of  the  187^  (The  Indian  Evidence  Act)  the  plaintiff's  account  books  were  produced 
by  the  plaintiff  as  relevant  evidence,  and  were  relied  on  as  corroborating  direct 
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1893  testimony.     The   books  were   tested  by  ceferenoe  to  entries   corresponding  with 

other  independent  evidence. 

!_!__    '  The  Judicial  Committee,  on  the   whole  evidence,  affirmed  the  decision  of  the 

pRT    _  High  Court  that  the  hundis  were  genuine.     In  the  decree  whioh  gave  interest  to 

its  date,  tbey  extended  the  period  until  payment. 

COUNCIL.  APPEAL  from  a'  decree    (21st  February    1889)  of  the  High  Court, 

16  A.  157    reversing  a  decree  (30th  April  1887),  of  the  Subordinate  Judge  of  Mainpuri 
(P  C  )=-      an^  a  cross-appeal  by  the  respondent. 

21  I. A  6=  [158]  The  plaintiff,  now  respondent   and  cross-appellant,  as  head  of 

6  Bar.  P.C.J.  the  firm  of  Dilsukh  Eai,  Badha,   Kishen,   in  the  town  of  Etawah,  sued  the 

404.         defendant,  now  appellant,   for  Bs.  14,526,  the  principal  and  interest,  with 

other  charges,  due  on  six   hundis    purporting    to  have  been  drawn  by  him 

on  Gobind  Das,  Laobbman  Das,   in  Bombay,  dated  the  1st  of  April  1886, 

and  payable   sixty-one  days   after   date.     Five   of  the   hundis  were  for 

Es.  2,500  each  and  one  was  for  Es.  11,000.     The  plaintiff's  firm  on  the  28th 

of  June  1886,  as  was  alleged,  sent  the  hundis  to  the  drawees  at  Bombay. 

Acceptance  was  refused,  and  payment,  and  they  were  returned  dishonoured 

on  the  30th. 

Demand  on  the  drawer  for  payment  of  the  hundis  was  made  there- 
upon, but  he  refused  to  pay  the  money,  and  the  plaintiff  filed  this  suit  on 
the  llth  of  December  1886. 

The  proceedings  on  both  sides,  with  all  the  facts,  are  stated  in  their 
Lordship's  judgment. 

The  issue  was  as  to  the  genuineness  of  the  hundis,  and  the  first 
Court  virtually  found  that  they  were  forged.  The  plaintff's  suit  was 
accordingly  dismissed. 

The  High  Court,  on  an  appeal,  finding  on  the  facts  that  the  case  made 
by  the  defendant  was  a  false  one,  and  that  the  hundis  were  genuine, 
ended  their  judgment  thus  : — 

On  the  whole,  we  come  to  the  conclusion  that  the  plaintiff  has 
conclusively  proved  his  case  ;  that  the  defendant  failed  to  make  out  his 
case,  and  that  the  plaintiff  is  entitled  to  a  decree  for  the  full  amount 
claimed  with  interest ;  that  is,  a  decree  for  Es.  13,600  as  principal, 
Es.  68-5  as  charges,  and  for  interest  from  the  due  date  of  the  hundis,  at 
the  rate  of  12  per  cent,  per  annum  till  the  date  of  our  decree,  and  with 
costs  here  and  below,  and  that  decree  we  make. 

Mr.  R.  V.  Doyne,  for  the;  appellant,  argued  that  the  judgment  of  the 
High  Court  was  contrary  to  the  weight  of  the  evidence. 

Mr.  J.  H.  A.  Branson  and  Mr.  G.  E.  A.  Ross,  for  the  respondent, 
contended  that  the  judgment  was  right.  The  High  Court,  however, 
should  have  awarded  interest  down  to  the  date  of  payment,  [159]  this 
being  covered  by  the  plaint ;  and  this  not  having  been  done,  the  decree 
should  be  amended  to  that  effect  on  the  cross-appeal. 

Mr.  R.  V.  Doyne  replied  on  the  whole  case. 

As  to  the  interest,  the  High  Court  had  a  discretion  which,  apparently, 
had  been  exercised. 

Afterwards,  on  the  16th  December  1893,  their  Lordships'  judgment 
was  delivered  by  LOED  HoBHOUSE  : — 

JUDGMENT. 

The  plaintiff  in  this  suit,  wbo  is  respondent  in  the  principal  appeal, 
sued  the  defendant,  who  is  appellant  in  that  appeal,  for  principal  and 
interest  due  on  six  hundis  drawn  by  the  defendant  for  the  aggregate  sum 
of  Es.  13,600  upon  the  firm  of  Gobicd  Das,  Lacbbman  Das  of  Bombay. 
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The  date  of  the  hundis  was  the  1st    of  April    1886,  and    they    were  made       1893 
payable  61  days  afterwards.  DEC.  16. 

The  plaint  was  filed  on  the  llth  of  December  1886.    It  describes  the 
plaintiff  as  proprietor  of  the  firm  Dilsukh  Rai,  Radha  Kishen  in  the  town 
of  Eiawah,  aud  the  defendant  as  a  Brahman  resident  in  the  district    of  COUNCIL. 
Efcawah.     The  case  made  is  to  the  effect  that  from  the  year  1881  to  1886     *R~T~iy» 
the  defendant  was  in  the  habit  of  raising  money  from  the  plaintiff's  firm  by       ,p  '    ' 
drawing  bundis  on  Bombay  or  Calcutta,  which   were  never  presented  to   „.     V '_ 
the  drawee,  but  when  due  were  met    partly  by    payment    and    partly  byggar  pr  j 
renewal  ;   that  the  hundis  of  April    1886  were  drawn  'in  this    course  of      **  '  , 
dealing  ;  that  not  being  duly  met  they  were  presented  at  Bombay,  and 
were  dishonoured  by  the  Bombay  firm,  who  denied  all  knowledge  of  their 
writer. 

In  his  written  statement  the, defendant  met  the  plaintiff's  case  by  a 
flat  denial  of  the  whole.  He  says  that  the  hundis  are  forgeries  ;  that  the 
Bombay  bankers  are  unknown  to  him  and  are  in  collusion  with  the 
plaintiff  ;  that  he  never  purchased  or  sold  a  hundi ;  that  he  does  not  even 
know  the  way  in  which  a  hundi  is  drawn  ;  that  he  has  no  account- books, 
nor  any  banking  shop,  nor  does  he  carry  on  any  tirade  :  that  his  only 
business  is  advancing  loans  and  holding  Zamindari  estates  ;  that  he  never 
had  any  deal-  [160]  ings  with  the  plaintiff  even  for  a  day  ;  that  the  plaintiff's 
family  and  his  are  at  enmity  ;  and  that  the  plaintiff's  motive  is  to  satisfy  a 
grudge  and  to  defame  the  defendant?. 

The  evidence  given  in  the  case  is  of  three  kinds  ;  first,  that  which 
bears  directly  upon  the  making  and  delivery  of  the  hundis  in  suit ; 
secondly,  that  which  relates  to  handwriting  ;  and  thirdly,  that  which 
goes  to  show  that  the  defendant  did  raise  money  on  hundis,  and 
that  the  course  of  dealing  between  the  parties  was  such  as  the  plaintiff 
alleges. 

Each  side  dwelt  very  strongly  on  the  improbabilities  attending  his 
opponent's  case.  On  the  plaintiff's  side  it  is  said  to  be  incredible  that  he, 
who  is  a  prominent  banker  in  Etawah  and  the  bead  of  the  Treasury  there, 
should  from  greed  or,  as  the  defendant  suggests,  from  spite,  concoct  a  series 
of  elaborate  forgeries,  and  procure  a  number  of  other  persons  to  aid  him 
by  forgery  and  perjury,  at  the  risk  of  severe  punishment  and  absolute 
commercial  and  social  ruin.  On  the  defendant's  side  it  is  said  to  be  in- 
credible that  he,  who  is  a  person  of  large  estates,  great  wealth,  and 
high  social  rank  in  Etawah,  should  raise  money  for  years  by  giving  hundis, 
and  those  drawn  on  firms  unknown  to  him  or  to  the  plaintiff's  house  ;  or 
that,  if  he  did  so  he  should  have  the  effrontery  to  perjure  himself  by 
denying  transactions  which  he  must  have  supposed  to  be  capable  of  easy 
proof.  Their  Lordships  confess  that  there  is  not  much,  if  any,  exaggera- 
tion in  these  arguments  ;  and  that  the  antecedent  difficulties  of  each  case 
appear  so  great  that  no  help  can  be  got  by  trying  to  balance  them  nicely 
against  one.  another. 

Not  much  more  help  is  afforded  by  the  direct  evidence  of  persons 
who  speak  to  the  making  of  the  hundis  and  their  transmission  to  the  plain- 
tiff's house.  The  Subordinate  Judge  who  tried  the  case  did  not  believe 
these  witnesses.  The  High  Court  mentions  their  evidence  without  com- 
ment on  its  credibility.  Their  Lordships  do  not  here  comment  in  detail 
upon  it.  It  was  closely  examined  in  the  argument,  and  the  plaintiff's 
counsel  hardly  contested  the  opinion  then  expressed  by  their  Lordships 
that  it  is  quite  untrustworthy. 
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1893  [161]  The  evidence  of  handwriting  is  left  in  a  very  unsatisfactory 

DEC.  16  state.  Before  the  Subordinate  Judge  no  comparison  of  undoubted  hand- 
writing with  the  disputed  handwriting  was  made.  What  was  done  was 
PRIVY  this : — The  Judge  made  an  officer  of  the  Court  read  out  one  of  the  hundis 
COUNCIL,  while  the  defendant  sat  in  Oourt  and  wrote  it  from  dictation  ;  be  then 
referred  the  documents  to  two  pleaders  for  comparison  ;  they  reported  that 
16  A.  157  (jne  papers  were  not  in  one  and  the  same  hand  ;  the  Judge  agreed  with 
('•^•)1™  them,  and  so  decided  against  the  genuineness  of  the  hundis  in  suit.  It 
21 1  A.  6=  js  ODViOU8  that  such  a  test  as  this  would  at  best  be  hardly  adequate ;  and 
6  Bar  P.C.J.  jjhat  it  might  be  actually  misleading,  because  the  defendant  would  have 
*°*  a  motive  for  disguising  his  hand.  The  Judges  of  the  High  Court  com- 
pared the  hundis  with  some  admitted  signatures  of  the  defendant,  but  the 
only  conclusion  they  drew  was  that  there  were  no  such  differences  as 
would  justify  them  in  finding  that  the  evidence  which  went  to  support 
the  hundis  was  false. 

Their  Lordships  now  turn  to  the  plaintiff's  books  and  to  the  evidence 
connected  with  them  which  formed  the  main  ground  for  the  decision  of 
the  High  Court  in  favour  of  the  plaintiff.  The  Subordinate  Judge  dealt 
with  this  part  of  the  case  in  a  very  summary  way,  saying  that  "  an 
"  account-book  is  nothing,  it  is  one's  private  affair,  and  he  may  prepare  it 
"as  he  likes.  "  It  is  true  that  there  may  be  accounts  to  which  that 
description  would  apply.  Other  accounts  may  be  so  kept,  and  may  so 
tally  with  external  circumstances,  as  to  carry  conviction  that  they  are 
true.  And  the  evidence  Act,  section  34,  therefore  enacts  tbafe  entries  in 
books  of  account  regularly  kept  in  the  course  of  business  shall  be  relevant 
evidence,  though  not  sufficient  of  themselves  to  charge  any  person  with 
liability.  The  accounts  in  question  are  of  such  a  nature  that  Mr.  Doyne 
stated  very  fairly  that  unless  they  are  forged  the  hundis  must  be 
genuine. 

The  books  are  proved  by  the  plaintiff's  gomashta,  Gulzari,  who  says 
that  they  show  the  daily  accounts  entered  by  himself  and  his  brother, 
and  are  all  genuine  and  correct.  Extracts  are  given  in  the  Record. 
There  is  a  cash-book,  a  bill-book  and  a  ledger,  all  [162]  referring  to  one 
another.  Tracing  some  items  through  the  extracts,  their  Lordships  find 
the  correspondence  between  the  books  to  be  exact,  and  there  is  no  sugges- 
tion made  that  any  discrepancy  exists.  It  must  be  confessed  that  to 
forge  elaborate  accounts  extending  over  six  years,  or  even  to  insert  new 
sheets  in  such  accounts,  would  be  a  most  dangerous  undertaking,  and 
to  make  the  different  books  correspond  exactly  would  be  a  task  of  almost 
insuperable  difficulty. 

But  there  is  even  a  better  test  of  genuineness  than  the  correspondence 
of  the  books  with  themselves,  and  that  is  their  correspondence  with  other 
evidence.  To  apply  this  test  their  Lordships  have  traced  the  history  of 
some  of  the  items  as  disclosed  by  the  record. 

They  take  item  13  in  the  list  on  the  record,  as  extracted  from  the 
account-book.  It  is  there  entered  that  a  currency  note  for  Rs.  1,000, 
No.  30477,  was  given  to  the  defendant  on  the  31sb  of  May  1883,  and  that 
he  paid  for  it  partly  by  drawing  two  hundis  for  Rs.  800  and  partly  in  cash  ; 
and  that  this  note  was  given  in  Government  revenue  on  the  1st  June 
1883,  through  Wazir  Ali  in  the  tahsil  of  Euwah.  In  the  bill-book  the 
same  transaction  is  entered,  with  the  addition  that  the  hundis  were  drawn 
on  the  firm  of  Gobiud  Das,  Lachhman  Das.  In  the  cash  book  the  same 
transaction  is  entered,  showing  that  the  defendant  was  debited  with  only 
the  sum  of  Rs.  775-12  for  his  hundis.  In  the  rokar-bahi  (another 
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cash  book;  it  is  shown  that  the  plaintiff  received  in  cash  Ks.  224-4  on  the       1893 

sale  of  the  currency  note,  leaving  Es.  775-12  to  the  debit  of  the  defendant.     DEC.  16. 

The  lekha-bahi  or  ledger  under  the  head  of  "  Account  of  Tewari   Jaswant 

Singh,  "  enters  the  payment  of  Rs.  775-12  to  his  debit,  and  the  hundis   on      PRIVY 

Bombay  at  the  rate  of  Rs.  96-15-6   per  cent,  (equal  to   the  gross  amount  COUNCIL 

of  Rs.  775-12)  to  his  credit.     These  books,  except  the  list,  as  to  which  it 

does  not  appear  from  what  book  it  was  extracted,  contain  cross-references     16  A.  157 

to  one  another.  (Pi  C,)  = 

Pausing   there,    it    is  fit   to  remark  that  not  only  is  there  no  dis-   21 1. A.  6=- 
crepancy  between  the  several  books,    but  each  book  appears    to    contain  6  Sar.  P.O. J 
that  amount  of  difference  which  is  appropriate  to  its  character.     The  bill-         404. 
book  gives  an  additional  particular  of  importance  as  ife   [163]   happens, 
with  respect    to  r,he  hundis,  viz.,  that  they  were  drawn  on  Gobind  Das. 
The  two  cash-books  show  the  exact  amount  of  cash  paid  and  received 
by  the  plaintiff  and  the  defendant,  respectively  on  the  sale  of  the  cur- 
rency note.     The  ledger  sums  up  the  nett  result  of  the  transaction.     It  is 
difficult  to  believe  that  any  forger  would  have  the  cleverness    to   think  of 
such  things,  but  in  the  course  of  regular  book  keeping  they  would  come 
naturally  enough. 

The  matter,  however,  does  not  rest  there.  The  register  of  the 
Etawah  Treasury  shows  that  on  the  1st  of  June  1883,  a  note,  No.  30477 
for  Rs.  1,030,  was  paid  in  by  Wazir  AH  on  account  of  revenue  due 
from  the  defendant.  Wazir  Ali  is  the  defendant's  servant.  He  was  not 
called.  The  defendant  called  himself  immediately  before  the  hearing  of 
the  case,  but  said  nothing  on  this  point.  It.  is  placed  beyond  doubt  that 
the  defendant  had  the  currency  note,  and  paid  for  it  partly  by  hundis 
drawn  on  Gobind  Das. 

Their  Lordships  will  now  take    item  No.  24  in  the  same  list.     The  » 

transaction  here  set  down  is  that  a  hundi  drawn  by  the  defendant  through 
Man  Singh,  a  broker,  on  the  14th  of  December  1884,  for  the  sum  of 
Rs.  2,500,  was  bought  by  the  plaintiff  and  paid  for  by  crediting  one  Durga 
Prasad  with  Rs.  1,800  and  paying  Rs.  625  through  Puran  Singh.  The 
bill-book  shows  that  the  hundi  was  drawn  on  Gobind  Das,  and  that  the 
discount  was  3  per  cent.  The  rokar-babi  shows  the  payment  of  the 
Rs.  625  through  Puran  on  the  day  following  the  date  of  the  bundi.  In 
the  lekha-bahi  there  are  apparently  two  entries,  one  debiting  and  crediting 
the  full  amount  of  Rs.  2,500,  the  other  crediting  the  defendant  with  the 
amount  of  the  hundi  less  the  discount,  and  debiting  him  with  the  two 
payments  to  Puran  Singh  and  Durga  Prasad,  equal  to  Rs.  2,425. 

Durga  Prasad  was  examined.  He  stated  that  the  defendant  held 
a  house  upon  lease  from  him,  and  that  in  Sambat  1941  (a  year  which 
would  include  the  14th  of  December  1884),  he  had  received  from  the 
plaintiff's  house  the  sum  of  Rs.  1,800  on  account  of  rent  due  from  the 
defendant,  and  had* duly  given  the  defendant  credit.  He  [164]  received 
the  balance  Rs.  700  through  Wazir  Ali.  He  produced  his  account-books 
in  confirmation  of  this  statement.  The  defendant,  who  was  examined  on 
his  own  behalf  five  days  after  the  examination  of  Durga  Prasad,  says 
nothing  about  it,  and  he  does  nob  call  Wazir  Ali  or  Puran  Singh,  both 
his  servants. 

Their  Lordships  take  it  as  conclusively  proved  by  independent 
testimony  that  the  sum  of  Rs.  1,800  shown  by  the  plaintiff's  books  to  be 
paid  to  Durga  Prasad,  on  the  defendant's  behalf  was  so  paid  ;  that  the 
defendant  has  had  the  benefit  of  the  payment ;  and  that  the  consideration 
which  he  gave  for  it  was  a  hundi  drawn  on  Gobind  Das. 
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1893  Their  Lordships  need  not  go  through  other  items  in  the  books,   nor 

DEC.  16.     deal  with  the  evidence  showing  that  the  defendant  had  bill  transactions 

with  other  people.     The  cases  they  have  examined  are  sufficient,  in  the 

PRIVY   .  entire  absence  of  countervailing  evidence  to  establish  three    propositions. 

COUNCIL.  They  prove  that  the  defendant's  sweeping  denials  of  his  connections  with 

bill  transactions  are  not  true,  and  thereby  they  materially  shake  bis  credit. 

16  A.  157    They  prove  that  he  drew  hundies  on  Gobind  Das  and  sold  them  to  the 

(P.0.)=      plaintiff,  thereby  displacing  the  defendant's  flat  denial  of  dealings  with 

I. A.  6=    tne  plaintiff,  and  meeting  the  improbability  that  he  should  have  drawn 

c  J-  upon  a  house  unknown  to  him,  by  proof  of  the  fact  that  be  did  so.     They 

lead  to  the  belief  that  the  plaintiff's  books  are  authentic  and  honest,  and 

his  gomashta's  evidence  true,  so  that  the  course  of  the  dealing  alleged  by 

the  plaintiff  terminating  in  the  six  hundis  now  sued  on  is  supported. 

Their  Lordships  agree  with  the  High  Court  that  the  plaintiff's  case 
is  a  true  one  and  the  defendant's  false  ;  and  they  will  humbly  advise  Her 
Majesty  to  dismiss  the  defendant's  appeal. 

The  plaintiff  has  presented  a  cross-appeal,  on  the  ground  that  the 
decree  of  the  High  Court  does  not  give  any  interest  subsequent  to  their 
decree.  On  this  point  there  is  no  dispute  between  the  Counsels.  Mr. 
Doyne  admits  that  interest  should  be  given,  and  Mr.  Branson  admits  that 
the  omission  is  a  mere  slip  which  might  have  been  set  right!  on  application 
to  the  Court,  and  that  he  cannot  [165]  ask  for  more  than  6  per  cent.  On 
this  appeal,  therefore,  their  Lordships  will  humbly  advise  Her  Majesty  to 
vary  the  decree  by  directing  that  the  amount  decreed  should  bear  interest 
at  6  per  cent,  per  annum  until' payment. 

Each  party  should  bear  bis  own  costs  of  the  cross-appeal.  The 
appellant  must  pay  the  costs  of  the  principal  appeal. 

Appeal  dismissed  and  the  cross-appeal  allowed. 
Solicitors  for  the  appellant :  Messrs.  Pyke  and  Parrott. 
Solicitors  for  the  respondents  :  Messrs.  Barrow  and  Bogers. 


16  A.  165  (P.B.)-l*  A.W.N.  (1894)65. 

FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell, 

Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Burkitt, 

and  Mr.  Justice  Aikman. 


MURTI  (Defendant)  v.  BHOLA  RAM  AND  ANOTHER  (Plaintiffs).''' 
[3rd  June,  1893.] 

Civil  Procedure  Code,  s.  43 — "  Cause  of  action  " — Execution  of  decree — Civil  Procedure 
Code,  ss,  278,  280,  283 — Intervenor  claiming  attached  property  by  two  separate  titles 
—  Single  order  raising  attachment — Two  suits  by  judgment-creditors  for  declaration 
of  thtir  right  to  attach — Civil  Procedure  Code,  s.  58 — Order  cf  filing  of  suits. 

A  plaintiff's  cause  of  action  consists  of  every  fact  which  it  would  be  necessary 
for  the  plaintiff  to  prove,  if  traversed,  in  order  to  support  his  right  to  the  judg- 
ment of  the  Court.  It  does  not  comprise  every  piece  of  evidence  which  is 
necessary  to  prove  such  fact,  but  every  fact  which  is  necessary  to  be  proved. 
Read  v.  Brown  (1)  referred  to. 


*  First  Appeal  from  orders  Nos.  89  aud  90  from  an  order  of  M-iulvi  Muhammad 
Ismail  Khan,  Additional  Subordiuate  Judge  of  Ghazipur,  dated  the  26th  May,  1892. 

(1)  L.B.  22  Q.B.D.  128. 
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The  plaintiffs,  holding  a  simple  money-decree  against  two  persons,  Balgobind 
Ram  and  Mahadeva  Ram,  attached  in  execution  thereof  (a)  their  judgment- 
debtors'  mortgagee  interest  in  a  certain  mortgage  and  (6)  a  house  said  to  belong 
to  their  judgment-debtors.  Agninst  this  attachment  one  Musammat  Murti  filed 
objections  under  s.  278  of  the  Code  of  Civil  Procedure,  in  consequence  of  which 
the  property  was  released  from  attachment.  The  plaintiffs  thereupon  brought 
two  suits  under  s.  283  of  the  Code  of  Civil  Procedure,  one  in  respect  of  the 
mortgagee  interest  and  the  other  in  respect  of  the  house. 

Eeld  by  the  Full  Bench  (AlKMAN,  J.,  dissenliente)  that  the  first  essential  of  the 
plaintiff?'  cause  of  action  was  the  order  made  under  s.  280  of  the  Code  of  Civil  Pro- 
[166]  cedure  and  that  until  that  order  was  made  they  bad  no  cause  of  action. 
The  cause  of  action  was  the  order  under  s.  2FO.  which  had  been  obtained  by 
Mupammat  Murti  and  the  right  and  title  of  the  plaintiffs  to  bring  the  subject^ 
of  attachment  to  sale  in  execution  of  their  decree. 

The  title  or  titles  which  the  defendant  might  prove  formed  no  part  of  the 
plaintiffs'  cause  o^  action,  nor  would  the  defendant's  allegation  of  different  titles 
in  herself  to  different  portions  of  the  property  split  up  the  plaintiffs'  cause  of 
action  into  different  and  distinct  causes  of  action. 

Similarly  the  fact  that  the  plaintiffs'  judgment-debtors  held  or  were  alleged 
to  hold  portions  of  the  property  under  different  titles,  would  not  split  up  the 
plaintiffs'  cause  of  action  into  different  causes  of  action. 

Section  43  cf  the  Code  of  Civil  Procedure  has  nothing  to  do  with  the  evidence 
which  may  be  necessary  cr  may  be  produced  to  support  or  defend  a  c^use  of 
action,  or  with  the  desire  of  a  plaintiff  to  bring  more  suits  than  one,  or  with  the 
devolution  of  title  where  the  cause  of  action  relates  to  land  for  other  kind  of 
property. 

In  the  above  case  consequently  s.  43  of  {he  Code  barred  the  later  of  the 
plaintiffs'  two  suits. 

Held,  also  that  where  two  suits  are  filed  on  fete  same  day  it  must  be  presumed 
until  the  contrary  is  proved  that  they  were  presented  and  admitted  in  the  order 
in  which  their  numbers  appear  in  the  Register  of  civil  suits  prescribed  by  s.  58 
of  the  Code  Civil  Procedure.  Kaleshur  Prasad  v.  Jagon  Nath  (1)  ;  Appasami  v. 
Ramasami  (2),  and  Duncan  Brothers  &  Co.  v,  Jeelmull  GreedJiaree  Lall  (3) 
rpferred  to  ;  Zahur  Hvsain  v.  Muhammad  Hasan  (4),  and  Muhammad  Ibrahim 
Khanv.  Habib-ul-lah  Khan  (5),  overruled. 

Per  AlKMAN,  J. — Although  it  was  the  single  order  in  the  execution  depart- 
ment which  necessitated  the  plaintiffs  bringing  their  suits,  the  plaintiffs'  real 
causes  of  action  were  the  separate  transactions  entered  into  by  the  judgment- 
debtors  with  the  objector  under  s,  278  of  the  Code,  and  were  therefore 
entitled  to  bring  separate  suits. 

[Diis.,  19  A.W.N.  132  ;  R,.  18  A.  131  ;  18  A.  403  (405)  ;  18  A.  432  ;  25  B.  189  (200)  ; 
10  A.L.J.  469  (471;  =  17  Ind.  Gas.  833  ;  6  C.W.N.  585  (588)  ;  5  led.  Cas.  325 
13-29)  ;  8  Ind.  Cis.  9  (11)  ;  1  P  R.  (1904)="  41  P.L.R.  1904  ;  28  P. R.  1907  =  93 
P.  L.  R.  1908  =  140  P.W.R.  1907  ;  D.,  25  A.  48  (52)  ;  4  A.L.J*.  574  =  4  A.W.N. 
(1907)207.] 

THE  'facts  of  these  cases  sufficiently  appear  from  the  judgment  of 
EDGE,  0.  J. 

Mr.  Abdul  Raoof,  for  the  appellant. 

Mr.  J.E.  Howard  and  Munshi  Gobind  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J. — The  plaintiffs,  who  are  respondents  here,  on  the  Slsfc 
of  August,  1891  instituted  two  suits  in  the  Courb  of  the  Munsif  [167]  of 
Ballia.  One  of  those  suits  was  [entered  in  the  ^register  as  Suit  No.  614  of 
1891  and  the  other  of  those  suits  was  entered  in  the  register  as  Suit  No. 
615  of  1891.  The  register  in  which  they  were  entered  is  the  register  of  civil 
suits  prescribed  by  s.  58  of  the  Code  of  Civil  Procedure.  In  suit  No.  614 
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of  1891  the  defendants  were  Musammat  Murti,  who  is  the  appellant 
here,  Balgobind  Earn,  Mahadeva  Earn,  Padarath  and  Earn  Narain.  In 
Suit  No.  615  of  1891  the  defendants  were  Musammat  Murti,  Balgobind 
Earn  and  Mahadeva  Earn.  Those  suits  were  brought  by  the  plaintiffs 
in  consequence  cf  an  order  in  the  execution  of  a  decree  of  the  plaintiffs 
passed  under  s.  280  of  the  Code  of  Civil  Procedure  upon  an  objection 
made  by  Musammat  Murti,  under,  s.  278  of  the  Code  to  the  execution  of 
the  plaintiffs'  decree  against  a  mortgage  of  certain  land  and  against  a  certain 
house,  alleged  by  the  plaintiffs  to  have  been  at  the  time  the  property  of 
Balgobind  Earn  and  Mahadeva  Earn,  which  the  plaintiffs  had  attached  as 
property  of  their  judgment-debtors.  The  suits  were  brought  toestablishthe 
right  of  the  plaintiffs  to  bring  the  interests  mentioned  to  sale  in  execution  of 
their  decree  against  Balgobind  Earn  and  Mahadeva  Earn.  Suit  No.  6L4  re- 
lated to  the  mortgagee's  interest  sought  to  be  sold  in  execution  of  the  decree. 
Suit  No.  615  related  to  the  house  sought  to  be  sold  in  execution  of  the 
decree.  In  Suit  No.  614  of  1891  the  mortgagee's  interest  was  valued  at 
Es.  757-15-3.  In  Suit  No.  615  the  house  was  valued  at  Es.  499-15.  The 
two  suits  were  dismissed  by  the  Munsif  as  being  in  contravention  of  s.  43 
of  the  Code  of  Civil  Procedure.  On  appeal  the  Subordinate  Judge  set  aside 
the  decree  of  the  Munsif  and  remanded,  under  s.  562  of  the  Code  of  Civil 
Procedure,  each  suit  for  trial  on  the  merits. 

The  facts  have  not  been  gone  into.  It  has  been  stated  here,  but  the 
statement  must  not  be  taken  as  a  finding  by  us,  that  the  land  in  question 
was  on  the  1st  of  June,  1880  mortgaged  by  Padarath  and  Earn  Narain  to 
Balgobind  Earn  and  Mahadeva  Eam;that  on  the  17th  July  1885  the  same 
mortgagors  made  in  favour  of  the  same  mortgagees  a  conditional  sale-deed  of 
the  land  and  that  on  the  29th  of  March,  1890  Balgobind  Earn  and  Maha- 
[168]  deva  Earn  granted  in  respect  of  their  interest  in  the  land  a  sub-mort- 
gage to  Musammat  Murti,  the  appellant.  It  was  also  stated  here,  but  it 
must  not  be  taken  as  found  by  this  Court,  that  on  the  26:h  of  January 
1889  the  house  in  question  was  sold  by  Balgobind  Earn  and  Mahadeva 
Earn  to  Muasammat  Murti.  The  plaintiffs'  decree  against  Balgobind  Earn 
and  Mahadeva  Earn  was  dated  the  15th  of  November  1889.  la  execution 
of  that  decree  the  plaintiffs  on  one  application  for  attachment  attached  the 
mortgage  of  the  1st  of  June,  1880,  the  mortgage  by  conditional  sale  of 
the  17th  of  July  1885,  and  the  house.  Musammat  Murti  by  one  pro- 
ceeding objected  to  the  attachment  and  sale.  The  question  which  we 
have  to  consider  is,  were  these  suits  or  was  one  of  them,  barred  by  s.  43 
of  the  Code  of  Civil  Procedure?  There  was  ona  objection  to  the  attachment. 
There  was  one  order  made  on  that  objection.  That  order  would  be  con- 
clusive against  the  plaintiffs'  right  to  bring  the  mortgagees'  interest  in  the 
land  or  their  alleged  interest  in  the  house  to  sale  unless  a  suit  allowed  by 
s.  283  of  the  Code  of  Civil  Procedure  were  brought  by  the  plaintiffs 
within  the  prescribed  period. 

In  order  rightly  to  comprehend  what  was  the  cause  of  action  of  the 
plaintiffs  and  when  that  cause  of  action  first  arose,  it  is  necessary  to 
consider  briefly  what  are  the  rights  which  the  holder  of  an  executable 
decree  for  money  has  against  the  unincumbered  immoveable  property  of 
his  judgment-debtor.  I  take  such  a  case  for  my  illustration  as  the  most 
simple  case  which  can  arise.  Such  judgment-creditor  has  by  reason  of 
his  decree  for  money  no  interest  or  estate  in  his  judgment-debtor's 
immoveable  property.  Ha  has  no  right  of  suit  for  a  trespass  committed 
on  that  property.  He  can,  except  in  the  case  provided  for  by  s.  283  of 
ha  C  ode  of  Civil  Procedure,  bring  no  suit  for  a  declaration  of  title  that 
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the  property  is  the  immoveable  property  of  his  judgment-debtor.  His 
sole  right  is  to  have  that  property  attached  under  the  Code  of  Civil 
Procedure  and  brought  to  sale  in  execution  of  his  decree.  On  attachment 
under  the  Code  the  property  is  brought  into  the  custody  of  the  law 
and  any  alienation  by  the  judgment-debtor  of  the  property  attached 
[169]  made  whilst  it  is  under  attachment  is  void  as  against  all  claims 
enforceable  under  the  attachment.  If  no  claim  or  objection  be  made 
under  s.  278  of  the  Code  of  Civil  Procedure,  and  if  there  be  no  other 
impediment  which  can  be  disposed  of  under  s.  244  of  the  Code,  the  judg- 
ment-creditor is  entitled  to  have  the  property  sold,  and  subject  to  the 
provisions  of  s.  269  of  the  Code,  he  is  entitled  to  have  the  proceeds  applied 
so  far  as  may  be  necessary  in  satisfaction  of  his  decree.  Should,  however,  a 
claim  or  objection  be  made  under  s.  278  of  the  Code,  such  claim  or  objec- 
tion must  be  disposed  of  in  accordance  with  the  procedure  prescribed  for 
that  purpose  by  the  Code  of  Civil  Procedure  and  not  otherwise.  If  on  the 
investigation  of  such  claim  or  objection  under  the  Code  of  Civil  Procedure 
an  order  is  made  under  s.  280  of  the  Code  adverse  to  the  judgment- 
creditor's  claim  to  have  the  property  sold  in  execution  of  his  decree,  his  sole 
remedy  is,  by  reason  of  s.  283  of  the  Code,  a  suit  to  have  his  alleged  right 
to  bring  the  property  to  sale  in  execution  of  his  decree  established  ;  and 
it  is  by  that  section  alone  that  he  has  a  right  to  bring  a  suit  to  have  his 
right  to  bring  the  property  to  sale  in  execution  of  his  decree  declared.  In 
no  event  other  than  the  making  of  an  adverse  order  under  s.  280  or 
s.  282  of  the  Code  has  the  judgment-creditor  a  right  of  suit  in  aid  of  his 
application  to  have  his  judgment-debtor's  property  brought  to  sale  in 
execution  of  his  decree. 

In  the  suit  authorized  by  s.  283  of  the  Code  many  questions  of  title 
might  have  to  be  determined.  It  might,  for  example,  ba  necessary  to 
determine  in  such  suit  whether  a  transfer  under  which  the  defendant 
claimed  was  voidable  under  s.  53  of  the  Transfer  of  Property  Act  (Act 
No.  IV  of  1882).  But  the  judgment-creditor's  suit  would  necessarily  be 
dismissed  on  the  ground  that  he  had  failed  to  prove  a  cause  of  action  if 
the  allegation  of  the  fact  that  an  order  adverse  to  his  alleged  right  to 
bring  the  property  to  sale  had  been  made  before  suit  under  s.  280  or 
s.  283  of  the  Code  of  Civil  Procedure  was  traversed  by  the  defendant  and  he 
should  fail  to  prove  that  such  order  was  in  fact  made.  Unless  and 
until  that  order  was  made,  the  judgment-creditor  had  no  cause  of  action 
[170]  and  no  right  to  sue  any  one  in  respect  of  property  which  was  not 
his  or  in  his  possession,  and  in  which  he  had  no  reversionary  or  other 
interest.  It  is  obvious  from  the  above  considerations  that  the  first  essential 
of  the  plaintiffs'  cause  of  action1  was  the  order  made  under  s.  280  of  the 
Code  of  Civil  Procedure  and  that  until  that  order  was  made  they  had 
no  cause  of  action.  The  cause  of  action,  it  appears  to  me,  was  the 
order  under  s.  280  which  had  been  obtained  by  Musammat  Murti  and  the 
right  and  title  of  the  plaintiffs  to  bring  the  subjects  of  the  attachment  to 
sale  in  execution  of  their  decree. 

It  was  held  by  Lord  Esher,  M.  E.,  in  Read  v.  Brown  (1)  that  a  cause  of 
action  is  "  every  fact  which  it  would  be  necessary  for  tha  plaintiff  to  prove, 
if  traversed,  in  order  to  support  his  right  to  the  judgment  of  the  Court.  It 
does  not  comprise  every  piece  of  evidence  which  is  necessary  to  prove  each 
fact,  but  every  fact  which  is  necessary  to  be  proved."  Fry,  L.J.,  agreed 
and  said  : — "  Everything  which  if  not  proved  gives  the  defendant  an  im- 
mediate right  to  judgment,  must  be  part  of  the  cause  of  action."  In  the 

(1)  L,R.  22  Q.B.D,  128. 
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1893        same  case  Lopes,  L.J.,  said  : — "  I  agree  wibh  the  definition  given  by   the 
JUNE  3.     Master  of  Eolls  of  a  cause  of  action,  and  that  it  includes  any  fact  which 
it  would  be  necessary  to  prove,  if  traversed,  in  order  to  enable  a   plaintiff 
FULL       to  sustain  his  action." 

BENCH.  The  question  of  how  Musammat    Murti  might    support  that  order 

passed  under  s.  280  and  of  what  different  title  she  might  prove  in 
1  her  defence  to  the  suit,  could  not,  in  my  opinion,  affect  the  question 
(F.B.)=  of  what  the  cause  of  action  was,  except  in  so  far  as  her  defence 
14A.W.N.  might  put  the  plaintiffs  to  proof  of  their  decree,  their  right  to  execute 
(1894)  65.  it  against  their  judgment-debtors  and  the  title  of  their  judgment-debtors  to 
the  property  sought  to  be  sold  in  execution  of  that  decree.  A  title  in 
Musammat  Murti  which,  when  proved,  showed  that  the  plaintiff  had  no 
cause  of  action  could  not,  nor  could  the  evidence  in  support  of  it,  form 
any  part  of  the  cause  of  action  of  the  plaintiffs,  It  would  be,  for  in- 
stance, quite  competent  to  Musammat  Murti  to  allege,  prove  in  the  suit 
[171]  and  succeed  on  a  title  on  which  she  had  not  based  her  objection 
under  s.  278  of  the  Code  of  Civil  Procedure.  She  might  with  regard  to 
different  portions  of  the  property  allege  in  answer  to  the  suib  an  equal 
number  of  different  titles  in  herself :  for  example,  she  might  allege  as  to 
one  portion  of  the  property  that  it  had  come  to  her  by  descent ;  as  to  another 
portion  of  the  property  that  she  had  purchased  it  at  an  auction  sale  held 
under  a  decree  against  the  then  true  owner  ;  as  to  another  portion  of  the 
property  that  it  had  vested  in  her  under  a  deed  of  gift  from  the  true  owner. 
The  title  or  titles  which  she  might  prove  form  no  part  of  the  plaintiff's 
cause  of  action.  Her  allegation  of  different  titles  in  herself  to  different 
portions  of  the  property  would  not  split  up  the  cause  of  action  of  the 
plaintiffs  into  different  and  distinct  causes  of  action.  Their  right  of  suit 
arose  only  by  means  of  the  order  passed  under  s.  280  which  formed  part 
of  that  cause  of  action. 

Similarly  the  fact  that  the  plaintiffs'  judgment-debtors  held  or  were 
alleged  to  hold  portions  of  the  property  under  different  titles  did  not 
split  up  into  different  causes  of  action  the  plaintiffs'  cause  of  action.  Their 
cause  of  action  did  not  arise  or  become  a  cause  of  action  until  their  right 
to  bring  the  property  to  sale  was  obstructed  by  the  order  obbained  under 
a.  280  by  Musammat  Murti. 

Section  43  of  the  Code  of  Civil  Procedure  has,  it  appears  to  me, 
nothing  to  do  with  the  evidence  which  may  be  necessary  or  may  be  pro- 
duced to  support  or  defeat  an  alleged  cause  of  action.  It  has  nothing  to 
do  with  the  desire  of  a  plaintiff  to  bring  more  suits  than  one,  or  with  the 
devolution  of  title  in  the  case  where  the  cause  of  action  relates  to  land  or 
other  kind  of  property.  For  instance,  if  A,  were  the  owner  of  100  bighas 
of  land  and  had  acquired  each  of  these  bighas  at  a  different  time  and 
under  a  different  title,  and  B  turned  A  out  of  possession  of  those  100  bighas 
by  a  single  act  of  trespass,  there  would  be  one  cause  of  action  in  respect 
of  the  whole  100  bighas,  although  A  might  desire  bv  a  separate  suit  in 
respect  of  each  bigha  to  establish  his  title  bo  each  [172]  bigha  separately 
and  although,  if  A  did  not  bring  his  suit  for  possession  until  after  the 
expiration  of  six  months  from  the  date  of  dispossession  by  B,  ib  mighb  be 
necessary  for  him  bo  prove  a  different  title  in  himself  in  respect  of  each 
one  of  those  100  bighas.  I  am  of  opinion  there  was  only  one  cause  of 
action  here  and  that  s.  43  of  the  Code  of  Civil  Procedure  applies. 

On  behalf  of  the  appellant  two  authorities  of  this  Court  hava  been 
relied  upon.  One  is  that  of  Kaleshar  Prasad  v.  Jagan  Nath  (l)  and  the 

(1)  1  A  650. 
110 


YIII] 


MURTI  V.   BHOLA  RAM 


16  All.  173 


other  was  that  of  Zahur  Husan  v.  Muhammad  Hasan  (l).  In  the  first 
case  the  learned  Judges  appear  to  have  thought  that  the  two  suits,  which 
were  brought  on  the  same  day,  may  have  been  necessary,  and  they  held 
that  the  two  suits  were  simultaneous  and  not  successive  and  did  not  apply 
the  rule  contained  in  s.  7  of  Act  No.  VIII  of  1859.  Those  learned  Judges 
may  or  may  not  have  been  right  in  holding  that  in  that  case  two  suits 
were  necessary.  In  the  other  case,  viz.,  that  of  Zahur  Husain  v.  Muham- 
mad Hasan,  to  the  judgment  in  which  I  was  a  party,  there  was  undoubtedly 
but  one  cause  of  action.  The  plaintiff  brought  on  the  same  day  two 
suits  against  the  same  defendant.  We  declined  to  apply  s.  43  of  the  Code 
of  Civil  Procedure.  We  based  our  decision  on  the  fact  that  we  were  not 
satisfied  asto  which  of  the  suits  in  that  case  wasthe  first  suit.  On  considera- 
tion, I  have  come  to  the  conclusion  that  my  judgment  in  that  case  was 
based  on  a  wrong  principle  and  that  the  reason  given  by  me  there  for  not 
applying  s.  43  of  the  Cods  of  Civil  Procedure  would  open  the  door  to 
deliberate  and  continual  evasion  of  the  provisions  and  spirit  of  s.  43  of  the 
Code  of  Civil  Procedure.  For  instance,  to  assume  a  case,  A  buys  on  the 
same  occasion  seven  different  articles  from  B  in  B's  shop,  each  article 
being  sold  aft  a  price  appropriated  to  itself.  If  my  judgment  in  Zahur 
Husain  v.  Muhammad  Hasan  were  to  be  acted  upon,  B  might  evade  s.  43 
of  the  Code  of  Civil  Procedure,  by  filing  on  the  same  day  seven  suits  against 
A  in  respect  of  the  price  of  seven  articles  sold.  It  would  in  such  a  case  be 
no  answer  to  s.  43  of  the  Code  of  Civil  Procedure  for  B  to  say  thab  A  denied 
[173]  the  sale  of  each  of  the  seven  articles  and  B's  right  to  sell  them,  and 
that  he  (B)  wished  to  establish  bis  case  in  respect  of  the  sale  of  each  article 
by  a  separate  suit.  We  have  to  see  what  s.  43  enacts  and  not  what 
the  wishes  of  the  plaintiff  may  be.  When  the  case  of  Zahur  Husain 
v.  Muhammad  Hasan  was  before  me,  I  had  not  present  to  my  mind 
the  concluding  paragraph  of  s.  58  of  the  Code  of  Civil  Procedure. 
I  am  prepared  to  hold,  and  do  bold  now,  that  it  must  be  presumed, 
until  the  contrary  is  proved,  that  the  suits  were  presented  and  admitted  in 
the  order  in  which  their  numbers  appear  in  the  register.  It  was  con- 
tended in  argument  in  this  case  that  s.  43  of  the  Code  of  Civil  Procedure 
could  not  apply  because  Padarath  and  Earn  Narain  were  parties  as  defen- 
dants in  Suit  No.  614  of  1891  and  were  not  parties  in  Suit  No.  615  of 
1891,  in  which  suit  and  the  subject-matter  of  it  they  were  in  no  wise  con- 
cerned. It  appears  to  me  that  that  makes  no  difference.  In  the  first 
instance,  Balgobind  Ram,  Mahadeva  Ram,  Padarath  and  Ram  Narain 
were  not  an^  of  the  objectors  to  the  attachment.  Secondly,  even  if  they 
were  necessary  parties  in  a  suit  relating  to  the  land  or  the  house,  that 
fact  would  not  in  my  opinion  alter  the  effect  of  s.  43.  The  cause  of 
action  would  still  continue  to  be  the  same,  although  it  might, -by  way  of 
precaution,  be  necessary  to  make  them  parties  to  the  suit  in  order  to  bind 
them  by  the  decree.  One  cf  the  cases  cited  in  argument  was  Appasami 
v.  Ramasami  (2),  and  although  the  judgment  in  that  case  was  generally 
in  accordance  with  the  view  which  I  have  expressed,  I  cannot  agree  with 
the  proposition  at  page  281  of  the  report,  viz.,  "  and  one  test  is  whether 
the  same  evidence  and  the  same  arguments  apply  in  the  two  cases." 
Another  case  to  which  we  were  referred  in  the  argument  was  that  of 
Duncan  Brothers  &  Co.  v.  Jeetmull  Greedharee  Ija.ll  (3).  There  is  nothing 
in  that  case  inconsistent  with  the  view  I  have  expressed  during  the 
argument  in  this  case. 
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(1)8  A.W.N.  (1888)  147. 


(2)  9  M.  279. 
Ill 


(3)  19  C.  372. 


16  All.  17* 


INDIAN   DECISIONS,   NEW   SEEIES 


[Vol. 


1893  Mr.  Gobind  Prasad  on  behalf  of  the  plaintiffs,  respondents  here,  asked 

JUNE  3.  us  to  return  the  plaints  to  enable  his  clients  to  amend  one  [174]  of  the 
plaints  by  including  in  it  the  whole  cause  of  action  and  to  claim  for  relief 
FULL  in  respect  of  the  mortgage  and  in  respect  of  house.  That  is  a  course 
BENCH,  which  is  not  open  to  him.  His  suits  were  instituted  in  the  Court  of  the 
Munsif  whose  jurisdiction  is  limited  to  Rs.  1,000  in  value,  and  we  could 
16  A.  163  not  aiiow  an  amendment  which  would  have  the  effect  of  ousting  the  juris- 
diction of  the  Court  in  which  the  suit  was  instituted.  Mr.  Gobind  Prasad 
14  A.W.N.  then  aske(3  U8  to  allow  him  to  withdraw  the  suits  under  s.  373  of  the  Code 
(1894)  65.  of  civil  Procedure  with  the  permission  to  sue  again.  Assuming,  for  the 
present  purposes  only,  that  we  have  in  this  appeal  from  an  order  power 
to  allow  the  suits  to  be  withdrawn  under  s.  373,  I  am  of  opinion  that  we 
should  not  give  any  such  permission.  As  to  suit  No.  614  of  1891,  there 
is  nothing  to  show  that  that  suit  must  fail  by  reason  of  any  formal  defect. 
That  it  bars,  suit  No.  615  is  quite  another  matter,  and  is.in  my  opinion  no 
sufficient  ground  for  permitting  the  plaintiffs,  who  have  deliberately  chosen 
to  bring  two  suits,  to  withdraw  them  with  permission  to  sue  again.  It 
would  be  useless  to  give  permission  to  withdraw  suit  No.  615  of  1891  and  to 
sue  again  :  as,  so  long  as  suit  No,  614  of  1891  existed,  we  could  not  give  per- 
mission, having  regard  to  s.  43,  for  the  bringing  of  a  fresh  suit;  in  respect  of 
matters  to  which  suit  No.  615  of  1891  relates.  Mr.  Gobind  Prasad  also 
asked  for  permission  to  elect  as  to  which  suit  should  be  proceeded  with 
and  which  abandoned.  We  have  no  power  to  give  him  any  right  of  elec- 
tion. In  my  opinion  we  can  give  no  such  right  to  elect.  The  two  suits 
are  on  the  files  of  the  Court,  and  being  on  the  files  of  the  Court  and  being 
in  respect  of  the  same  cause  of  action,  the  first  suit  has  barred  the 
second.  The  result  is  in  my  opinion  that  the  order  of  the  Subordinate  Judge 
setting  aside  the  decree  of  the  Munsif  and  remanding  under  s.  562  of  the 
Code  of  Civil  Procedure,  suit  No.  614  of  1891  is  a  right  order  in  law,  and 
the  appeal,  which  is  from  that  order,  I  would  dismiss  with  costs.  Also  in 
my  opinion  the  order  of  the  Subordinate  Judge  setting  aside  the  decree  of 
the  Munsif  in  suit  No.  615  of  1891  and  ordering  a  remand  in  that  suit 
under  s.  562  of  the  Code  of  Civil  Procedure  is  a  bad  order  in  law.  I  would 
allow  tbe  appeal  from  the  order  in  suit  No.  615  of  1891,  and  setting  aside 
the  order  of  the  Subordinate  [175]  Judge  in  that  case,  I  would  restore 
and  affirm  tbe  decree  of  the  Munsif  dismissing  the  suit  No.  615  of  1891 
with  costs  in  all  the  Courts, 

TYRRELL,  J. — I  concur,  and  will  only  add  that  Mr.  Gobind  Prasad 
for  the  respondents  relied  on  a  judgment  of  this  Court  to  which  I  was 
a  party  in  Muhammad  Ibrahim  Khan  v.  Habib-ullah  Khan  and  others  (1). 
The  view  taken  in  that  judgment  is  in  favor  of  the  position  tha't  Mr. 
Gobind  Prasad  was  supporting.  That  judgment  is  not  reported  in  the 
authorized  law  reports  and  on  close  examination  I  am  satisfied  it  is 
incorrect. 

KNOX,  J. —  I  entertain  no  doubt  whatever  as  to  what  was  the  cause 
of  action  in  the  present  case.  It  was  the  one  and  indivisible  order  passed 
on  the  7th  of  August  1891,  an  order  which  comprehended  both  the  proper- 
ties which  were  made  the  subject-matter  of  suit  No.  614  and  suit  No.  615. 
The  circumstances  under  which  those  properties  came  into  contact  with, 
or,  in  other  words,  to  be  attached  by,  the  respondents  are  immaterial. 
They  were  in  no  way  causes  of  action  forcing  the  respondents  into  the 
Court.  The  one  entire  claim  has  been  by  respondents  split  up  so  as  to 


(1)  6  A  W.N.  (1886)  113. 
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form  two  claims,  and  it    becomes  necessary  to  see  what  effect  will    result       1893 
by  reason  of  the  provisions  of  s.  43  of  the  Code.  I  concur  with  the  learned      JUNE  3 
Chief   Justice   that,    as    nothing  .has   been    shown    to  the  contrary,  the 
order   in   which   those    suits   were    admitted  upon  the  register  must  be       FULL 
deemed  to    be   the   order   in    which    they   were   presented   by    the   res-     BENCH, 
pendents  and    tb*e  order   in    which  the  respondents   sued.      The   after- 
suit  will  therefore  be  euit   No.  615,    and  the  portion  of  the  entire   claim      l6  *•  1BS 
which  respondents  omitted  to    sue  for  in  suit    No.  614  is  that    portion 
which    s.  43  prevents    their  suing   for  ever   after.     The    contention  that  **  A.W.N. 
Padarath  and  Earn  Narain  were  parties  to  suit  No.  614  and  not  parties  to 
suit  No.  615  is  not  a  sound  one.    Section  28  of  the  Code  gave  respondents 
ample  power  to  array  them  in  one  and  the   same  suit.     The  law   required 
that  one  suit  should  belaid,  and,  that  being  the   case,    they   should    have 
availed  themselves  of  that    [176]    power.     For   these   reasons  I  entirely 
concur  in  the  orders  proposed  to  be  passed  in  both  the  appeals. 

BLAIR,  J. — I  am  strongly  of  opinion  that  the  cause  of  action  is  one 
and  indivisible.  It  is  the  order  of  the  execution  Court  upon  the  objection 
of  Musammat  Murti  whereby  properties,  the  subject  of  this  suit,  were 
released  from  the  attachment,  and  I  am  unable  to  see  that  the  fact  that 
such  properties  were  held  by  the  objector  under  different  titles  can  in  any 
way  affect  the  question  as  to  what  is  the  cause  of  action.  That  being  so, 
I  am  of  opinion  that  the  two  suits  ought  not  to  have  been  brought. 
I  therefore  concur  in  both  the  orders  proposed  to  ba  passed. 

BDEKITT,  J. — In  my  opinion,  plaintiffs  had  one  and  only  one  cause  of 
action,  viz  ,  the  order  of  the  execution  Court  releasing  all  the  property 
which  was  the  subject  of  MusammaC  Murti's  objection  from  attachment 
and  declaring  that  property  not  to  be  liable  to  sale  in  execution  of  the 
plaintiffs- respondents'  decree  against  Balgobind  and  Mahadeva.  That 
order  was  a  single  order  covering  the  whole  of  the  property  of  whatever 
kind  and  by  whatever  title  claimed  by  Musammat  Murti.  That  being  so, 
the  plaintiffs-respondents  had  but  one  and  the  same  cause  of  action  as  to 
both  the  land  and  the  house.  They  therefore  under  s.  43  of  the  Code  of 
Civil  Procedure  were  bound  to  include  in  one  suit  the  whole  of  the  claim 
which  they  were  entitled  to  make  in  respect  of  that  single  cause  of  action. 
As  they  have  chosen  to  split  up  their  cause  of  action  between  two  suits 
they  must  now  take  the  consequences.  I  fully  concur  in  the  judgment 
just  delivered  by  the  learned  Chief  Justice  and  in  the  orders  passed  by 
him  as  to  suits  Nos.  614  and  615. 

AIRMAN,  J. — On  the  facts  of  this  case  I  should  hesitate  to  hold  that 
there  is  anything  in  s.  43  to  prevent  the  plaintiffs-respondents  bringing  two 
separate  suits.  The  plaintiffs  wished  to  bring  to  ?ale  in  execution  of  their 
decree  two  different  properties  which,  they  allegf  d,  belonged  to  the  judg- 
ment-debtors. They  found  themselves  resisted  by  the  mother  of  the  judg- 
ment-debtors. Her  resistance  was  based  on  twogrounds: — First,  that;  she  was 
the  mortgagee  of  one  of  [177]  the  properties,  and  next,  she  was  the  vendee 
of  the  other.  These  two  transactions  of  the  mortgage  and  sale  were  different 
transactions  executed  in  her  favour  by  her  sons  on  different  date?.  The 
plaintiffs'  case  was  that  each  of  these  two  different  transactions  were  merely 
colourable.  Had  the  suit  referred  to  in  s.  283  of  the  Code  of  Civil  Procedure 
been  described  as  a  suit  to  set  aside  the  orderinthe  execution deparrmentand 
had  one  order  been  passed,  I  should  have  had  no  hesitation  in  holding  that 
only  one  suit  would  lie.  But  the  suit  referred  to  in  s.  283  is  described  as 
a  suit  to  establish  the  right  which  the  plaintiff  claims  to  the  property  in 

113 

A  VIII— 15 


16  All,  178 


INDIAN   DECISIONS,   NEW   SEEIES 


[Vol. 


1893 

JUNE  3. 

FULL 
BENCH. 

16  A. 165 

(F.B.)  = 
li  A.W.N. 
(1891)  65. 


dispute.  The  right  claimed  by  plaintiffs  in  this  case  was  to  bring  two 
different  properties  to  sale.  His  case  was  that  his  right  was  being  defeated 
by  two  different  colorable  transactions,  and  I  am  of  opinion  that  it  was  open 
to  him  to  attack  each  of  these  transactions  in  a  separate  suit.  Supposing 
Musammat  Murti  had  failed  in  asserting  her  title,  the  judgment  of  Oidfield, 
J.,  in  the  case*  referred  to  by  my  brother  Tyrrell,  Muhammad  Ibrahim 
Khan  v.  Habib-ullah  Khan  and  others  (1),  would  be  an  authority  for  hold- 
ing that  she  could  have  brought  separate  suits,  although  she  filed  only  one 
objection  which  had  been  overruled  by  one  and  the  same  order.  If  so,  I 
do  not  see  why  the  decree-holders  should  not  be  entitled  to  bring  two 
separate  suits.  It  is  true  that  it  was  the  order  in  the  execution  department 
which  necessitated  their  bringing  the  suits,  but  on  the  case  set  up  by  them 
their  real  causes  of  action  were  the  two  different  transactions  entered  into 
by  the  judgment-debtors  with  their  mother.  On  this  view  of  the  case 
I  would  dismiss  the  appeals. 

If  I  could  hold  that  s.  43  applied  and  that  plaintiffs  could  not  bring 
two  suits,  I  should  concur  in  all  the  rest  of  the  judgment  of  the  learned 
Chief  Justice  and  in  the  orders  proposed  by  him. 

Appeal  No.  89  dismissed. 

Appeal  No.  90  deeretd. 


16  A.  173  =  14  A.W  N.  (1894)  12. 

[178]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Aikman. 


MAMMAN  AND  OTHERS  (Defendants)  v.  KUAR  SEN  (Plaintiff).* 
[5th  December,  1893.] 

Act  No.  V  of  1882  < Easements  Act),  ss.  4,  19—  Easement — Cusiom — Right  to  plate  taziat 
on  a  certain  plot  of  land  during  the  Mohzrram. 

A  right  to  place  tazias  on  a  certain  plot  of  land  daring  the  Mobarram  is  * 
right  of  the  nature  of  the  customary  easement  referred  to  in  s.  18  of  Aot  No,  T 
of  1882,  and  may  be  acquired  as  such  by  prescription.  Ashraf  Aliv.  -lagan 
Nath  (2)  referred  to. 

THE  facts  of  this  case  sufficiently  appear  from  khe  judgment  o£ 
Aikman,  J. 

Mr.  Amir-ud-din,  for  the  appellants. 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondent. 

JUDGMENT. 

AlKMAN,  J. — The  plaintiffs  in  this  case  sued  for  the  possession  of  * 
plot  of  land  and  for  the  demolition  of  a  chabutra  built  upon  it  by  the  defen- 
dants. The  Court  of  first  instance  gave  the  plaintiff  a  decree,  but  finding 
that  the  defendants  had  established  a  custom  of  placing  their  tazias  and 
celebrating  the  Moharram  on  this  ground,  the  Court  by  the  terms  of  its 
decree  reserved  to  the  defendants  the  right  to  continue  to  do  so.  Both 
parties  appealed.  The  learned  District  Judge  decreed  the  plaintiff's  appeal 
and  dismissed  that  of  the  defendants.  The  defendants  come  here  in 

*  Second  Appeal,  No.  388  of  1893,  from  a  decree  of  T.  B.  Redfern,  Esq.,  District 
Judge  of  Bareilly,  dated  the  24th  December  1892,  modifying  a  decree  of  Maulvi  Ahmad 
Ali,  Muneif  of  Bartilly,  dated  the  8th  June  1892. 

(1)  6  A.W.N,  (1886)  113.  (2)  4  A.W.N,  (1884)  186. 
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second  appeal.  The  only  point  urged  before  me  is  the  propriety  of  that 
part  of  the  lower  appellate  Court's  order  which  finds  that  the  appellants  had 
not  established  any  right  to  place  their  tazias  and  celebrate  the  Moharram 
on  the  disputed  plot.  The  learned  District  Judge  holds  that  having  regard 
to  the  definition  of  an  easement  in  s.  4  of  Act  No.  V  of  1882,  the  defendants 
have  not  established  any  right.  The  learned  Counsel  for  the  appellants  refers 
to  the  decision  of  this  Court  in  Ashraf  Ali  v.  Jagan  Nath  (l).  There  it  was 
held  that  a,  similar  right  could  not  be  regarded  strictly  as  an  easement,  but 
that  [179]  it  was  a  righfa  by  custom  of  the  description  asserted  in  the  case 
of  Mounsey  v.  Ismay  (2)  and  in  Abbot  v.  Weekly  (3).  The  right  in  the  former 
case  was  one  claimed  by  the  freemen  of  the  city  of  Carlisle  to  enter  on 
a  certain  close  on  Ascension  Day  in  each  year  for  the  purpose  of  holding 
horse  races.  In  the  latter  case  the  right  claimed  was  by  the  inhabitants 
of  a  parish  to  dance  on  a  certain  close.  Such  rights  may  be  considered  as 
coming  under  the  definitions  of  customary  easements  referred  to  in  s.  18 
of  the  Indian  Bisements  Ace,  No.  V  of  1882.  It  is  true  that  the  appel- 
lants denied  that  the  plaintiff  was  proprietor  of  the  land,  but  I  do  not 
think  that  their  failure  to  substantiate  this  should  prevent  them  from 
establishing  a  customary  right,  which  it  appears  to  me  they  claim  in  para- 
graph 4  of  their  written  statement.  There  was  evidence  in  the  case  that 
the  mirasis,  to  which  caste  the  appellants  belong,  had  for  a  period  of 
twenty  years  or  so  placed  tazias  on  the  disputed  plot  and  sung  there. 
There  was  a  suggestion  that  this  was  by  leave  of  the  zemindar,  but  there 
was  no  evidence  in  suoport  of  this.  In  my  opinion,  the  facts  found  by  the 
District  Judge  are  sufficient  to  establish  the  custom  set  up  by  the  appellants. 
The  other  grounds  of  appeal  have  not  been  supported.  I  allow  the  appeal 
so  far  as  to  set  aside  the  decree  of  the  lower  appellate  Oourb  and  restore 
that  of  the  Court  of  first  instance.  As  the  appellants'  appeal  has  been 
partially  supported,  each  party  will  pay  their  own  costs  in  this  Court 
and  in  the  lower  appellate  Court. 

Appeal  decreed. 


16  1.179  =  14  A.W.N.  (189-1)  17. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Burkitt. 


RAM  DIAL  (Defendant)  v.  INDAR  KUAR  AND  ANOTHER  (Plaintiffs)* 

fl3bh  December,  1893.] 
Annuity— Maintenance— Enforcement  cf  decree  for  maintenance — Limitation. 

Where  a  decree  in  a  suit  for  maintenance  gave  the  plaintiffs  a  right  to  recover 
maintenance  for  the  year  previous  to  the  suit  and  also  declared  their  right  to  main- 
tenance in  future,  but  omitted  to  specify  any  precise  date  on  which  such  main- 
tenance should  become  payable  : — Seld  that  snob  decree  was  one  which  could  be 
enforced  [180]  from  time  to  time  by  suit.  Vishnu  Shambhog  v.  Manjamma  (4), 
approved.  Ashutosli  Bannerjee  v.  Lukhimcni  Dcbya  (5)  distinguished. 

[R.,  13  C.P.L.R.  156  ;  15  Ind.  Caa  399  (391)  =  15  O.C.  99  (105) ;  17>I.L.J.  423.] 

THE  facts  of  this   case  sufficiently  appear  from  the  judgment  of  the 
Court. 

*  Second  Appeal,  No.  68  of  1892,  from  a  decree  of  Maulvi  Muhammad  Anwar 
Husain,  Subordinate  Judge  of  Farakhabad,  dated  21st  November  1891,  confirming 
a  decree  of  Pandit  Raj  Natb,  Munsif  of  Farakhabad,  dated  the  30t>h  June,  1891. 

(1)  4  A.W.N.  (1884)  186.  (2)  34  L  J.  Ez.  52.  (3)  1  Levinge  176. 

(4)  9  B.  108.  (5)  19  G.  139. 
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Mr.  T.  Conlan,  Pandit  Bishambar  Nath  and  Munshi  Gobind  Prasad,  for 
the  appellant, 

Mr.  D.  N.  Banerji,  for  the  respondents. 

JUDGMENT. 

KNOX  and  BURKITT,  JJ. — The  respondents  to  this  second  appeal 
were  plaintiffs  in  the  Court  of  first  instance.  They  there  sued  to  recover 
from  the  defendant,  now  appellant,  three  years'  arrears  of  maintenance  upon 
a  right  to  receive  such  maintenance  decreed  in  their  favour  by  a  decree 
of  a  Civil  Court  dated  the  7fch  day  of  June,  1875.  Their  claim  was  met  by 
an  answer,  first,  to  the  effect  that,  as  the  respondents  had  already  received 
a  decree  from  a  competent  Court  giving  them  maintenance  allowance,  the 
only  course  open  to  them  was  to  execute  that  decree ;  and  secondly,  that  by 
lapse  of  time  the  decree  above  alluded  to  had  become  barred.  Defendants' 
position  was  that  the  respondents'  right  to  receive  maintenance  had  now 
become  extinct.  The  lower  appellate  Court  gave  a  decree  for  the  sum 
claimed  by  the  respondents  ;  and  the  appellant  now  contends  before  us 
again  that  the  respondents  were  not  competent  to  institute  the  present  suit, 
and  that  their  only  remedy  lay  in  executing  the  decree  of  1875,  which, 
their  Counsel  now  admits,  and  has  taken  pains  to  show,  is  not  time-barred. 

The  decree  of  1875  was  not  very  happily  worded,  probably  because 
it  proceeded  on  an  arbitration  award.  There  is,  however,  in  it  no  dis- 
tinct mandatory  order  directing  the  present  appellant,  who  was  when 
defendant,  to  pay  the  maintenance  allowace  in  the  future  upon  any  date 
set  out  in  the  decree.  It  gave  the  respondents,  who  were  then  plain- 
tiffs, a  decree  entitling  them  to  recover  maintenance  allowance  for  one 
year,  which  had  accrued  due  previous  to  the  institution  of  the  suit,  and  it 
declared  their  right  to  receive  an  allowance  at  the  rate  claimed  by  them  in 
the  future  ;  but  it  contained  no  order  directing  that  the  allowance  was  to  be 
[181]  paid  in  any  given  month  or  upon  any  given  day  of  a  month.  In 
this  respect  the  decree  is  clearly  to  be  distinguished  from  that  which 
formed  the  subject-matter  of  the  appeal  before  the  Calcutta  High  Court  in 
Ashutosh  Bannerji  v.  Lukhimoni  Debya  (1),  a  case  which  the  learned 
vakil  for  the  appellant  pressed  upon  our  notice  as  a  case  directly  in 
support  of  his  argument.  The  decree  before  us  in  its  language  and  terms 
seems  on  all  fours  with  one  which  was  under  the  consideration  of  the 
Bombay  High  Court  in  the  case  of  Vishnu  Shambnog  v.  Manjamma  (2). 
That  decree,  like  the  one  before  us,  contained  an  order  in  express  terms 
to  defendant  to  pay  plaintiff  a  sum  claimed  by  her  for  maintenance  during 
the  previous  year.  "But  as  to  the  future,"  the  Court  remarked,  "it  is  in 
words  merely  declaratory  of  her  right,  to  receive  maintenance  at  the  above 
annual  rate  from  the  defendant,  and  therefore  stricly,  we  think,  requires 
that  a  suit  should  be  brought  to  enforce  it."  That  in  our  opinion  is  the 
precise  position  which  the  decree  before  us  occupies.  Had  the  decree 
contained  a  distinct  order  to  tha,  defendant  to  pay  at  a  distinct  date  wa 
might  have  followed  the  precedent  laid  down  by  the  Pull  Bench  of 
Calcutta  ;  but,  looking  to  the  terms  of  the  decree,  and  considering  them  to 
be  the  same  virtually  as  those  of  the  decree  in  Vishnu  Shambhoy  v. 
Manjamma  (2),  we  prefer  to  follow  the  latter-named  precedent,  with 
which  we  thoroughly  agree.  The  appeal  fails  and  is  dismissed  with 
costs. 

Appeal  dismissed. 


(1)  19  C.  139. 


(2)  9  B.  108. 
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16  A.  181  =  14  A.W.N.  (1894)  15.  1394, 

APPELLATE  CIVIL.  JAN-J*. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji.  APPEL- 


LATE 


DALEL   (Plaintiff)  v.  BHAJJU  AND  ANOTHER  (Defendants) .*             CIVIL 
[8bh  January,.  1894.]  " 

1 fi  A    1 R1 

Landholder  and  tenant— Right  of  tenants  to  use  a  plot  of  their  zemindar's  land  as  a  thresh-  ' 

ing  floor — Conditions  cf  tenancy — Easement — Evidence.  1*  A.W.N. 

On  evidence  that  a  tenant  has  for   a  great  number   of  years  used  a  particular  ' 

piece  of  the  zemindar's  land  along  with  other  tenants  as  a  threshing  floor,  it  is 
competent  to  the  Court  to  find,  there  being  no  evidence  to  the  contrary,  that 
the  right  [182]  to  use  the  plot  of  l<*nd  for  that  purpose  was  part  of  the  contract 
of  tenancy.  Udit  Singh  v.  Kashi  Ram  (1)  distinguished. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  J.  Simeon,  for  the  appellant. 

Mr.  A.  H.  S.  Reid,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — The  suit  in  this  case  was  one  for 
ejectments.  It  was  brought  by  one  tenant  of  a  zemindar  against  two  other 
tenant.  The  piece  of  land  in  question  on  the  findings  of  the  lower 
appellate  Court  had  been  used  by  the  tenants  for  a  great  number  of  years 
as  a  threshing  floor,  but  shortly  before  this  suit  the  land  had  been  let  by 
the  zemindar  to  the  plaintiff.  The  Judge  came  to  the  cbnclusion  on  the 
evidence  that  it  was  an  ingredient  in  the  contract  under  which  the  tenants 
cultivated,  that  a  place  should  be  granted  for  the  purpose  of  threshing 
the  grain.  He  found  that  the  plaintiffs  had  no  right  of  occupancy  in  the 
plot,  but  that  they  had  a  right  along  with  other  tenants  of  putting  their 
cut  crops  on  it.  It  appears  to  us  that  on  evidence  that  a  tenant  has  for 
a  great  many  years  used  a  particular  piece  of  land  along  with  other 
tenants  as  a  threshing  floor  for  threshing  oub  crops,  it  is  competent  to 
the  Judge  to  find,  there  being  no  evidence  to  the  contrary,  that  the  right 
to  use  the  plot  of  land  for  that  purpose  was  part  of  the  contract  of  tenancy, 
and  that  is  what  we  understand  the  learned  Judge  to  have  found  here. 
The  decision  in  Udit  Singh  v.  Kashi  Ram  (1)  does  not  in  the  slightest 
degree  conflict  with  what  we  have  here  said.  The  Judge's  finding  is  that 
the  right  was  acquired  by  contract.  The  decree  in  Udit  Singh's  case  was 
that  a  right  of  easement  cannot  be  adversely  acquired  by  a  tenant  against 
his  landlord.  At  one  part  of  his  judgment  the  Judge  is  in  error  if  his 
judgment  in  that  place  means  that  an  easement  with  regard  to  land 
could  be  acquired  adversely  by  user  by  the  tenant  against  the  landlord. 
We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


•  .Second  Appeal  No.  448  of  1892,  from  a  decree  of  H.P.  Mulook,  Esq.,  District 
Judge  of  Moradabad,  dated  ibe  2-2nd  February  1892,  revesing  a  decree  of  Maulvi 
.Saiyad  Muhammad  Tajammul  Husain,  Munsif  of  Amroha,  dated  the  8th  May  1891. 

(1)  14  A.  185. 
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[183]  APPELLATE  CIVIL. 

Before  Sir  John  Edge.,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


SHEIKH  HASSU  (Plaintiff)  v.  RAM  KUMAE  SINGH  AND  OTHERS 
(Defendants) .*     [10th  January,  1894.] 

Civil  Procedure  Code,  a.  13— Res  judicata—  "Court  of  jurisdiction  competent  to  try  such 
subsequent  suit.1' 

The  words  "  a  Court  of  jurisdiction  competent  to  try,"  as  used  in  s.  13  of  the 
Code  of  Civil  Procedure,  mean  a  Court  having  jurisdiction  not  only  as  to  the 
nature  but  also  as  to  the  amount  of  the  suit.  Misir  Raghobar  Hic.1  v.  $heo 
Baksh  Singh  (I)  referred  to. 

[DM  18  A.  59  (62).] 

IN  the  suit  out  of  which  this  appeal  arose,  the  plaintiff  claimed 
Es.  1,500  principal  and  Es.  409  9-9  interest  as  nankar  allowance  due 
under  a  deed,  said  to  have  been  executed  by  the  original  defendant,  Easul 
Bakhsh,  in  favour  of  the  plaintiff's  mother  and  her  male  issue,  and 
charging  the  payment  on  certain  specified  immoveable  property.  The 
suit  was  filed  on  the  25th  of  September  1891  in  the  Court  of  the  Subor- 
dinate Judge  of  Allahabad.  Subsequently  certain  other  persons  who  were 
in  possession  of  the  property,  or  portions  of  it,  charged  with  the  payment 
of  the  allowance  were  joined  as  defendants.  The  defendants  raised  various 
defences,  but  were  unanimous  in  pleading  that  the  suit  was  barred  by  s.  13 
of  the  Code  of  Civil  Procedure,  inasmuch  as  on  a  former  occasion  the 
plaintiff  had  sued  the  defendant,  Easul  Bakhsh,  under  the  same  title  to 
recover  Es.  684-7-11  principal  and  interest  on  account  of  two  years' 
arrears  of  maintenance.  That  suit  had  been  brought  in  the  Court  of  a 
Munsif  and  was  decided  by  that  Court  against  the  plaintiff,  Sheikh  Hassu, 
in  1887,  and  the  decision  was  upheld  by  the  Subordinate  Judge  and  by 
the  High  Courfc  in  appeal. 

The  Subordinate  Judge  in  the  present  case  held  that  s.  13  of  the 
Code  of  Civil  Procedure  did  not  apply,  and  on  the  merits  gave  the  plaintiff 
a  decree  for  Es.  1,500,  the  principal  amount  claimed  but  did  not  allow 
interest,  as  it  was  not  provided  for  in  the  agreement  on  which  the  suit 
was  based. 

[184]  The  defendants  appealed  to  the  Distict  Judge,  who,  holding 
that  the  principle  of  res  judicata,  if  not  s.  13  of  the  Code  of  Civil  Proce- 
dure, applied,  decreed  the  appeal  and  dismissed  the  plaintiff's  suit. 

The  plaintiff  then  appealed  to  the  High  Court. 

Babu  Jcgindro  Nath  Chaudhri,  for  the  appellant. 

Mr.'  D.  N.  Banerji,  Munshi  Ram  Prasad  and  Munshi  Madho  Prasad, 
for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANEBJF,  J. — The  question  of  right  had  been  dispos- 
ed of  adversely  to  this  plaintiff  in  a  suit  between  him  and  the  defendants, 
or  the  persons  through  whom  they  claimed,  in  the  Court  of  a  Munsif.  That 
suit  was  within  the  jurisdiction  of  the  Munsif.  The  present  suit,  although 

*  Second  Appeal  No.  713  of  1892,  from  a  decree  of  G.  F.  G.  Forbes,  EEQ., 
Officiating  District  Judge  of  Allahabad,  dated  the  1st  June  189?,  reversing  a  decree  of 
Babu  Piari  Lai,  Subordinate  Judge,  Allahabad,  dated  the  30th  March  1892. 

(1)9  LA.  197  =  90.   439. 
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involving  the  same  question  of  right,  was  by  reason  of  its  amount  not  with-       1894 
in  the  jurisdiction  of  a  Munsif.     The  question  is  whether  a.  13  of  the  Code      JAN.  10. 
of  Civil  Procedure  applies.     Although  their  Lordships  of  the  Privy  Council 
in  Misir  Raghobar  Dial  v.  Sheo  Baksh  Singh  (1)  were  not  deciding  upon     APPEL- 
the  construction  of  s.  13  of  Act  No.  XIV  of  1882,  and  were  in  fact  decid-       LATB 
ing  on  the  construction  of  s.  13  of  Act  No.  X  of  1887,  in  which  the  words      CIVIL. 
"in  a  Court  of  jurisdiction   competent  to   try  such  subsequent   suit  or  the 
suit  in  which  such  issue  has  been  subsequently  raised,"  were  not  contain-  16  A.  183— 
ed,  still,    their    Lordships'  judgment    shows    the  construction  which  we   1*  A.W.N. 
ought  to  put  upon  s.  13  of  Act  No.  XIV  of  1882,  and   according  to  that    (1894)  18. 
judgment  we  must  construe  "  a  Court  of  jurisdiction  competent  to  try,"  as 
meaning  a    Court  having  jurisdiction  not   only  as  to   the  nature  but  as  to 
the  amount  of  the  suit.     The  learned  District  Judge  was    wrong  as  to  the 
preliminary   point.  We  set  aside  his  decree  and    remand  this  case  under 
s.  562  of  the  Code   of    Civil  Procedure.     Costs  here  and  hitherto  in  the 
lower  appellate  Court  will  abide  the  result. 

Cause  remanded. 


16  A.  185  =  14  A.W.N.  (1894)  21. 

[185]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox  and  Mr.  Justice  Burkitt. 


BALMAKUND  (Defendant)  v.  BHAGWAN  DAS  (Plaintiff).* 

[15bh  January,  1894.] 
Hindu  law— Gift— Delivery  of  deed  of  gift  effectual  to  pass  title. 

The  delivery  to  the  donee  of  immoveable  property  of  the  deed  of  gift  is  sufficient 
to  pass  the  title  to  such  property  to  the  donee  without  actual  physical  possession 
of  such  property  being  taken  by  the  donee.  Man  Bhari  v.  Naunidh  (2)  followed. 

IR.,  27  B.    31  =  4   Bom.  L  B.    754  ;  20   C.  149  (171)  ;    21   P.L.R.  1901  ;  D.,  45  P.K. 
1900  =  64  P.L.R.  1901  ;  44  P.R.  1902  =  36  P.L.R.  1902.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Munshi  Madan  Mohan  Malaviya  and  Munshi  Viddya  Gharan  Singh, 
for  the  appellant. 

Pandit  Moti  Lai  Nehru,  for  the  respondent. 

JUDGMENT. 

KNOX  and  BTJBKITT,  JJ. — In  the  suit  out  of  which  this  second  appeal 
arises  the  plaintiff  was  one  Bhagwan  Das.  He  is  now  respondent  before 
us.  Bhagwan  Das  prayed  for  possession  to  be  delivered  to  him  over  a 
house  in  the  city  of  Cawnpore,  which  he  claimed  by  virtue  of  a  registered 
deed  in  bis  favour  executed  by  one  Musammat  Gyana,  who,  at  the  time 
she  executed  the  deed,  was  admittedly  owner  and  in  possession.  The 
apppellant  before  us  is  one  Balmakund,  who  claims  to  be  entitled  to  the 
house  on  allegations  (1)  that  he  was  adopted  by  one  Nonid,  husband  of 
Musammat  Gyana,  and  (2)  that  he  is  the  reversioner  after  Gyana's  death 
to  Nonid's  property,  as  being  grandson  of  the  own  brother  of  Nonid. 


*  Second  Appeal  No.  739  of  1892,  from  a  decree  of  Pandit  Raj  Nath  Sahib,  Subor- 
dinate Judge  of  Cawnpur,  dated  the  23rd  June  1893,  reversing  a  decree  of  Babu  Banks 
Behari  Lai,  Munsif  of  Gawnpur,  dated  the  25th  March  1892. 

(1)  9  I.A.  197  =  9  C.  439.  (2)  4  A.  40. 
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1894        It  baa  been  found  as  a  fact  that  he  was  never  adopted,  and  it  has  also  been 

JAN.  15.     found  that  the  house  in  dispute  was  never  the  property  of  Nonid,  but  was 

acquired  by  Gyana  from  her  own  funds  eight  or  nine  years  after  Nonid's 

APPEL-     death.     The   deed  of  gift   was   a  registered  deed  and  is  produced  by  the 

LATE       respondent,  the  donee.     The  only  ooint  that  the   appellant   raises    before 

OlVIL.      us  is  that  as  the  donee,  according  to  him,  did  not  obtain   possession  under 

the  deed   of  gift,  and  has  not  obtained  it  until  now,   the  deed  of  gift  is 

16  A.  185=    ineffectual  to  transmit  title.    The  fact  that  the  deed    of  gift  comes  out  of 

A.W.N.    fcne  bands  of  the  donee  [186]  and  is  in  his  possession,  is  evidence  that  he 

191)  21.    accepted  the  gift.     That  being  the  case,  the  facts  of  the    appeal  before  us 

are  virtually  the  same  as  those  which  were  before  this  Court  in  the  case 

of  Man  Bhari  v.  Naunidh  (1).     The  delivery  to  the  donee   of  the  deed  of 

gift  was   sufficient   to  pass   title  to  him.     The  plea  raised  before  us  fails. 

The  appeal  is  dismissed  with  costs. 

Appeal   dismissed. 


16  A.  186  =  14  A.W.N.  (1894)  20. 

APPELLATE   CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


BISHAMBAB  SAHAI  (Plaintiff)  v.  SUKHDEVI  (Defendant).* 
[15th  January,  1894.] 

Civil  Procedure  Code,  s.  483 — Attachment  before  judgment— Suit  en  htpothtcation-bond 
— Attachment  of  non-hypothecated  immovable  property —  Sale  of  hypothecated  pro- 
perty not  necessary  to  satisfy  Court  that  such  property  may  prove  insufficient. 

Section  483  of  the  Code  of  Civil  Procedure  does  not  refer  exclusively 
to  moveable  property. 

Where  in  a  suit  on  an  hypothecation-bond  the  plaintiff  sought  to  attach 
before  judgment  immoveable  property  of  the  defendant  other  than  that  hypothe- 
cated :  Hold  that  it  was  not  necessary,  in  order  that  the  Court  might  be  satisfied 
that  the  proceeds  of  the  sale  of  the  hypothecated  property  were  likely  to  prove 
insufficient  to  meet  the  decree  which  the  plaintiff  might  obtain  in  his  suit,  that 
such  property  should  be  actually  brought  to  sale. 

[Rel.,  on,  15  Ind.  Gas.  604.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Messrs.  T.  Conlan  and  W.  S.  Howell,  for  the  appellant.    . 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — This  is  an  appeal  by  a  plaintiff  from 
a  decree  in  appeal  of  a  Subordinate  Judge  dismissing  the  plaintiff's  suit. 
The  plaintiff  brought  a  suit  on  a  hypothecation-bond,  and  before  decree 
he  applied  under  s.  483  of  the  Code  of  Civil  Procedure  for  an  order  of 
attachment  of  certain  immoveable  property  not  included  in  the  hypotheca- 
tion-bond, but  which,  it  was  alleged,  belonged  to  the  defendant  in  the  suit. 
That  application  [187]  was  granted,  but,  on  objection  taken  by  the  wife  of 
the  defendant  in  the  suit  on  the  mortgage-bond,  an  order  under  s.  280of  the 

*  Second  Appeal  No.  506  of  1892  from  a  decree  of  Rai  Sanwal  Singh,  Additional 
Subordinate  Judge  of  Saharanpur,  dated  the  llth  February  1892,  reversing  a  decree  of 
Sheikh  Maula  Bafchsh,  Munsif  of  Muza&arnagar,  dated  the  22nd  July  1891. 

(1)  4  A.  40. 
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Code  of  Civil  Procedure  was  made  and  thereupon  the  plaintiff  brought  this       1894 
suit  to  have  his  right  to  have  this  attached  property  declared.    It  was     JAN.  15. 

found  for  the  plaintiff  in  this  suit  in  the  first  Court  that  the  property  in-        

eluded  in  the  mortgage  would,  by  reason  of  prior  incumbrances,  be  entirely     APPEL- 
inadequate  to    satisfy    the  mortgage-debt.     It  was  also  found  that  the       LATE 
transfer  by  the  mortgagor  to  the  female  defendant,    his  wife,  was  made      CIVIL. 

with  intent  to  defraud  the  plaintiff  and   that  it  had   defrauded  him,  and 

that  it  was  void  under  s.  53  of  Act  No.  IV  of  1882.  On  appeal  the  Subor-  16  A.  186  = 
dinate  Judge  dismissed  the  plaintiff's  suit  as  premature.  It  has  been  H  l.W.N. 
contended  that  s.  483  of  the  Code  of  Civil  Procedure  does  not  apply  to  (1894)  20. 
property  other  than  moveable  property.  We  do  not  agree  with  that  con- 
tention. If  that  contention  were  correct,  a  plaintiff  suing  for  a  money-decree 
would  apparently  be  unable  to  obtain  any  protection  in  the  suit  against  the 
disposal  before  judgment  by  the  defendant  of  immoveable  property  which 
might  be  the  only  source  to  which  such  plaintiff  could  look  for  the  satis- 
faction of  his  decree  when  obtained.  It  was  suggested  that  cl.  (b)  of 
s.  492  of  the  Code  would  enable  such  plaintiff  to  obtain  protection  even  if 
s.  483  did  not  apply.  It  appears  to  us  that  if  s.  483  does  not  apply  to 
immoveable  property,  there  is  nothing  which  would  make  cl.  (b)  of  s.  492 
apply.  In  our  opinion  s.  483  and  cl.  (b)  of  s.  492  apply  not  only  to  move- 
able  but  also  to  immoveable  property.  The  Subordinate  Judge  considered 
that  as  the  hppothecated  property  had  not  at  the  commencement  of  the  suit 
been  sold  in  execution  of  a  decree  for  the  sale  iu  had  not  been  ascertained 
that  the  hypothecated  property  would  be  insufficient  to  satisfy  the  decree. 
He  consequently  considered  the  suit  to  be  premature.  Now  s.  483  of  the 
Code  of  Civil  Procedure  enables  in  certain  events  a  plaintiff  to  obtain  an 
order  of  attachment  before  judgment.  The  opening  part  of  the  section  is  as 
follows  : — "  If  at  any  stage  of  any  suit  the  plaintiff  satisfies  the  Court  by 
affidavit  or  otherwise  that  the  defendant,  with  intent  to  obstruct  or  delay 
the  execution  of  any  decree  that  may  be  passed  against  him, —  (a)  is 
[J88]  about  to  dispose,  &c."  According  to  the  wording  of  this  section  ifc 
applies  to  any  suit  and  clearly  enables  an  application  to  be  made  under  it 
before  judgment  and  decree.  It  is  true  that  in  a  suit  for  sale  on  a  mort- 
gage under  Act  No.  IV  of  1882,  the  proper  decree  under  s.  88  is  the  decree 
therein  provided  for,  i.e.,  a  decree  in  certain  events  for  sale  of  the  mortgag- 
ed property,  and  that  in  such  a  decree  it  would  be  irregular  to  direct  a 
sale  of  non-hypothecated  property,  but  a  plaintiff  in  a  suit  for  sale  on  a 
mortgage  may  not  only  be  entitled  to  a  decree  under  s.  88  of  Act  No.  IV 
of  1882,  but  to  a  subsequent  decree  in  the  same  suit  under  s.  90.  In  the 
present  case  the  decree  in  the  mortgage- suit,  although  a  decree  for  sale 
under  s.  88,  irregularly  is  a  decree  against  non-hypothecated  property  in 
case  the  hypothecated  property  is  not  sufficient,  and  that;  decree  being  fioal 
could  be  executed  notwithstanding  its  irregularity.  However,  ev'an  if  the 
plaintiff  here  had  got  a  decree  drawn  up  strictly  in  accordance  with  s.  88 
of  Act  No.  IV  of  1882,  he  mightsubsequently  be  entitled  to  a  decree  under 
s.90  under  which  he  could  bring  to  sale  the  non-hypothecated  property.  Our 
judgment  in  this  case  does  not  depend  upon  the  particular  form  of  the 
decree  which  the  plaintiff  has  actually  got.  It  appears  to  us  that  s.  483 
applies  in  this  case.  We  should  say  that  in  our  opinion  a  Court  should 
act  with  extreme  caution  in  proceeding  under  s.  483  of  the  Code  of  Civil 
Procedure  to  attach  non-hypothecated  property  in  a  suit  for  sale  under  a 
mortgage, and  should  be  thoroughly  satisfied,  amongst  other  things,  before 
making  an  order  under  that  section,  that  the  hypothecated  property 
would  be  insufficient  to  discharge  the  mortgage-debt.  In  this  case  we 
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1894        fail   to    see    how    the    plaintiff    here  could  have  protected  his  interests 

JAN.  15.     otherwise  than  by  bringing  this  suit,  although  it  was  brought  before  the 

hypothecated  property  was  sold  under  the  decree  for  sale,  as,  if  this  suit 

APPEL-     had  not  been  brought  within  one  year  from  the  date  of  the  order  under 

LATE       s.  280  of  the  Code  of  Civil  Procedure,  that   order  would  have  become 

CIVIL,      conclusive  against  the  plaintiff  and  the  remedy  which  he  may  be  driven 

to  against  the  non-hypothecated  property  would    have   become   barred. 

16  A.  186=   The  lower  appellate  Court  having  dismissed  the  suit  on  the  short  ground 

.11  A.W.N.    that  it  was  premature,  we,  holding  [189]  a  different  opinion,  set  aside  the 

1891)  20.      decree  under  appeal  and  remund   the  case  under  s.   562  of  the  Code  of 

Civil  Procedure.     Costs  in  this  Court  and  hitherto  in  the  lower  appellate 

Court  will  abide  the  result. 

Cause  remanded. 


16  A.  189  =  14  A.W.N.  (1894)19. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Rt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


GAJPAT  EAI  (Defendant)  v.  CHIMMAN  BAI  (Plaintiff)* 

[15th  January,  1894.] 
Act  XV  cf  1877,  Sch.  ii,  Arts.  131,  132— Suit  for  payment  of  annuity— Limitation. 

A  plaintiff  whose  right  to  receive  a  yearly  payment  out  of  the  income  of  certain 
immoveable  property  bad  been  settled  by  arbitration  in  the  course  of  a  suit  in 
1864,  sued  in  1890  to  recover  from  the  then  holder  of  the  property  arrears  of  such 
allowance  for  two  years  preceding  the  suit.  The  plaintiff  alleged,  but  failed  to 
prove,  that  be  and  bis  predecessor-in-title  had  received  payment  of  the  allowance 
for  the  intervening  years  or  any  of  them. 

Held  that  the  suit  was  not  barred  by  limitation,  Chhagan  Lai  v.  Bapubhai  (1) 
followed. 

[R.,  19  Ind.  Cas.  661  (662)  ;  7  O.C.  108  (112).] 

IN  this  case  the  plaintiff,  Cbimman  Eai,  sued  in  a  Court  of  Kevenue 
as  a  muafidar  to  recover  from  his  co-muafidar  two  years'  arrears  of  his 
share  of  the  profits  of  a  revenue-free  estate. 

The  Court  of  first  instance  decreed  the  plaintiff's  claim,  resting  its 
decision  on  the  fact  that  in  1889  the  Assistant  Settlement  Officer  had  re- 
corded in  the  village  administration  papers  that  the  plaintiff  was  entitled 
as  against  the  defendant  to  a  payment  of  Es.  140  a  year  out  of  the  assigned 
revenue  of  the  estate  in  question. 

The  defendant  appealed  to  the  District  Judge,  who,  holding  that  the 
order  of  the  Settlement  Officer,  on  which  the  judgment  of  the  Court  of 
first  instance  was  based,  was  ultra  vires  and  extra-judicial  and  could  not 
be  taken  into  consideration,  proceeded  to  find  [190]  the  following  facts  : — 
"  The  estate  was  of  old  time  revenue-free,  and  was  confiscated  in  the 
Mutiny  of  1857-58  for  rebellion.  It  was  thereafter  in  1862-63  granted  in 
reward  for  loyalty,  ird  to  Jwala  Eai  and  frds  to  Nihal  Kai  and  Musam- 
mat  Gumano,  bub,  as  the  two  latter  were  admittedly  out  of  possession,  a 
sum  of  Es.  300  was  fixed  as  payable  to  them  in  cash." 
"  In  1864  there  was  a  civil  suit  between  the  parties,  the  result  of  which, 

*  Second  Appeal,  No.  729  of  189SJ,  from  a  decree  of  A.M;  Markbam.  E?q.,  District 
Judge  of  Meerut,  dated  the  14th  April  1892,  modifying  a  decree  of  Pandit  Sbib  Sahai, 
Assistant  Collector  of  Bulandshahr,  dated  the  30th  September  1890. 

(1)5B.  68. 
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settled  by  arbitration,  was  tbat  the  entire  village  was  given  as  of  right  to       1394 
Jwala  Bai,  Jkc.,  and  Nihal  Bai  &e.,  were  excluded  and    a   sum  of  B.  140     JAN.  l&. 
cash  (naqdi)  was  declared  payable  to  Nihal  Bai  and  Bs.  60  to  Musammat 
Gumano  as  maintenance.     This  decision  became  final.     Nihal  Bai's  and    APPEL- 
Musammat  Gumano's  names  disappeared  entirely  from  the  record  of  rights.      LATE 
The  plaintiff  in  the  present  suit  is  the  representative  of  Nihal  Bai,  and      QIVIL 
the  defendant  is  the  representative  of  Jwala  Bai."     The  District  Judge 
also  found  that  the  plaintiff  had  failed  to  prove  any  payment  of  the  annuity  16  A.  189  = 
to  him  or  his  predecessor-in-title  at  any  time.     On  these  facts  the  Judge   14  A.W.N. 
held  that  the  plaintiff's  suit  was  not  barred  by  limitation  and  dismissed    (1891)  19. 
the  defendant's  appeal  with  some  immaterial  modification  of  the  decree 
below. 

The  defendant  appealed  to  the  High  Court. 

Mr.  Z>.  N.  Banerji,  for  the  appellant. 

Mr.  Boshan  Lai,  for  the  respondent. 

JUDGMENT. 

HDGB,  C.J.,  and  BANERJI,  J. — The  case  of  Chhagan  Lai  v.  Bapubhaid) 
ia  in  point,  although  it  was  decided  on  a  former  Limitation  Act.  We 
are  aware  of  no  case  to  the  contrary,  and  we  follow  it  and  dismiss  this 
appeal  with  costs. 

Appeal  dismissed. 


16  A.  191  (P.C.)  =  21  I. A.  17  =  6  Sar.  P.G.J.  414. 
[191]  PBIVY  COUNCIL. 

PRESENT : 

Lords  Watson,  Hobhouse,  and  Shand,  and  Sir  R.  Couch. 
[On  appeal  frcm  the  High  Court  at  Allahabad.] 


GAJRAJ  PURI  (Plaintiff]  v.  ACHAIBAR  PDRI  (Defendant). 
[22nd  November  and  16bh  December,  1893.J 

Hindu  low — Succession — Nihangs  is  Oorakhnur — Alleged  mode  cf  succession  io  fropcrty 
fcjv  survivorship  omorg  a  brotherhood  of  Nihangs — Failure  to  prove  that  the  dectased 
who  had  j.ossessid  property,  was  a  member. 

The  plaintiffs  claimed  tbat  they  as  members  of  a  fraternity  of  Nihangs  were, 
on  the  decease  of  another  member,  entitled  to  the  succession  to  the  property 
possessed  by  him.  according  to  rules  of  inheritance  prevailing  in  their  religious 
brotherhood.  They  thus  claimed  to  exclude  the  defendant,  an  alleged  son  of 
the  deceased.  This  sou,  who  was  a  minor,  was  in  possession  through  his  mother 
and  guardian.  The  Judicial  Committee,  without  deciding  as  to  the  alleged  mode 
of  succession  to  property  among  Nthangs  forming  this  brotherhood,  affirmed  the 
decision  of  the  High  Couit  that  it  had  not  been  proved  that  the  deceased  was  a 
member  of  the  sect :  and  on  this  ground  the  dismissal  of  the  suit  was  maintained. 

APPEAL  from  a  decree  (9th  March  1889),  of  the  High  Court  reversing 
a  decree  130th  March  1887)  of  the  Subordinate  Judge  of  Gorakhpur. 

The  main  question  on  this  appeal  was  whether  the  evidence  had  proved 
that  Zalim,  who  died  in  1884,  possessed  of  property,  of  which  the  defen- 
dant, as  his  son,  had  obtained  possession,  was,  or  was  not  a  member  of 
the  brotherhood  of  Nihangs  to  which  the  plaintiff's  belonged.  The  plain- 
tiffs, now  represented  by  the  appellant,  Mahant  Gajraj  Puri,  sought  to 
establish  that  the  rules  of  auccession  to  property,  binding  on  their 
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1893       fraternity,  entitled  them,   as  surviving  members,  to  succeed  to  property 
DEC.  16.     left  by  one  of  their  number.     Bub  only  the  above  question  of  fact  was 

determined. 

PRIVY  The  appellant  in  the  character  of  Mahant   of  this  brotherhood  of 

COUNCIL.  Nihanys,  in  Bansi,  in  the  Gorakbpur  District  represented  ihis  co-plaintiff, 
Goshain  Lachi   Puri,    both  being  described  in  their  plaint  as  disciples  of 
16  A.  191     Mahant  Jaikishen  Puri,  deceased.     The  property  claimed  consisted  of  three 
!^<0')=s      mauzas  in  the  district  part  of  ten  villages  which,  by  orders  of  the  Deputy- 
21 1. A.  17=  Collector  recorded,  in  October  1853,  were  (in  pursuance  of  a  birt,  or  main- 
6  Bar.  P.C.J.  6nance  grant,  in  considera-[192]bion  of  payment  of  Es. 2,000,  andof  a  mali- 
***•         kana  reserved  by  former  proprietors)entered  in  the  names  of  Goshains  Gajraj 
Puri,  Zalim  Puri  and  Maheshur  Puri.  That  Jaikishen,  in  the  greater  part  and 
Zalim,  as  to  three  villages,  were  purchasers  was  found  in  the  Court  below. 
Zalim  was  said  to  have  married   Musammat  Mona  in  1864,  and  to  have 
had  by  her  a  family,  of  which  the  defendant  Achaibar  Puri   was  the  survi- 
vor. Into  the  name  of  the  latter,  as  the  succeeding  malguzar  in  possession, 
dakhil  kharij  of  the  three  villages  now  in  suit  was  made  in  1884,  on  the 
death  of  Zalim. 

The  plaintiff  suing  Achaibar,  through  Mona,  his  mother  and  guardian, 
alleged  that  the  three  villages  were  in  Zalim's  management, but  not  his 
own  property  ;  that  the  brotherhood  lived  in  celibacy  ;  and  that  Acbaibar 
was  not  Zalim's  son,  or  entitled  to  inherit  the  villages  from  him.  The 
rule  of  succession,  which  they  alleged,  was  in  effect  that  in  their  brother- 
hood property  descended  from  guru  to  chela,  and,  in  the  absence  of  the 
latter,  to  a  brother  in  religion  ;  also,  if  there  should  be  no  brother,  it  des- 
cended to  a  cousin,  and,  in  default  of  a  cousin,  to  any  member  of  the  body 
connected  by  discipleship.  In  their  Lordships'  judgment  is  given  a  table 
showing  what  was  said  to  be  the  recognized  relationship  in  religion,  or 
right  of  succession,  among  the  Nihang  brethren. 

In  1862  and  1864  the  wajib-ul-arzes  of  the  villages  now  in  suit  con- 
tained the  names  of  Gajraj,  Zalim  and  Nainsukh  Puri,  recorded  as  birt- 
holders.  Disputes  arose,  and  a  suit  was  brought  by  Gajraj  and  Lachi 
against  Zalim,  for  disturbance  of  their  rights  in  mauza  Bhadroha,  one  of 
the  villages.  The  plaintiffs  described  themselves  as  Poshains,  and  sons  of 
Goshain  Jaikishen.  But  a  compromise  was  effected,  dated  31st  May  1879, 
with  the  result  that  the  suit  was  struck  off  the  file.  The  compromise 
settled  that  Zalim  should  be  in  possession  of  the  three  villages  "  without  the 
participation  and  interference  of  any  one  else.  "  When  Zalim  died,  on  the 
21st  pune  1884,  Gajraj  opposed  the  application  of  Musammat  Mona  to 
the  revenue  authority  for  dakhil  kharij  of  the  three  villages  into  the  name 
of  Achaibar.  Bat  the  application  was  granted  ;  and  the  present  suit  was 
brought  on  the  22nd  July  1886. 

[193]  The  issues  were : — Whether  Zalim  Puri  was  a  Nihang,  or  a 
grihast  (householder)  Goshain ;  and,  in  either  case,  whether  he  y?as 
married;  and  who  should  be  held  entitled  as  his  heir?  Whether  the  dis- 
puted property  was  acquired  by  Zalim  Puri  or  by  Jaikishen  ?  What  was 
the  effect  of  the  compromise  of  the  31*t  May  1879  as  against  the  plaintiff  ? 
The  Subordinate  Judge  decreed  the  claim  with  mesne  profits,  fixing 
the  latter  at  Us.  460.  He  was  of  opinion  that  Zalim  Puri  had  been  proved 
to  have  been  a  Nihang  fakir ;  and  that  he  had  been  shown  to  have  con- 
tracted a  marriage  contrary  to  the  usage  of  his  sect.  He  then  held  that, 
upon  the  general  principles  of  the  Hindu  law  applicable  to  ascetics,  the 
plaintiffs  were  entitled  to  the  property  in  suit.  He  referred,  in  the  matter 
of  the  violation  of  the  usage  of  the  sect  by  Zalim  in  marrying,  to 
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Mohant  Buman  Das  v.  Mahant  Ashbul  Das  (1),  in  which  it  was  decided  that        1893 
an  ascetic  could  not  alter  the  succession  to  property  by  any  act  or  conduct     DEC.  16. 
of  his  own  in  connection  with  the  status  whereby  he  originally  acquired 
his  life-interest,  and  no  more,  in  the  trust.  That  disciples  have  preference      PRIVY 
over  sons  had  been  also  decided  by  the  Agra  Sadr  Dewani  Court  on  the  COUNCIL. 

21st  August  1855  in  Narsingh  Das  v.  Piare  Lai.     Independently  of  this         

principle,  he  considered  that  the  defendant  could  in  no  case   be    Zalim's     *8  Al    _ 
heir;    since  upon  the  evidence   of  Musammat  Mona  herself  it    appeared          ,   /T 
that  she  was  of  a  superior  caste  to  her  husband,  and  therefore  the  mar-  21       '    ],~ 
riage  was  invalid.     In  connection  with  the  question  as  to  the  validity  of  ^  Sa*'tf 
this    marriage,  he  referred  to  Colebrook's  Digest;,    Vol.   II  ;  Manu.  Inst. 
Chap.  Ill,  v.  13  to  19  ;  Chap.  IX,  v.  188  ;  Mittaksbara,  Vol.  I,  v  52  ;  Rahi 
v.  Govinda  Valad  Teja  (2)  and  Narayan  Bharthi  and  Laving  Bhanhi  (3). 

The  High  Court  (EDGB,  C.  J.,  and  TYREL?J,  J.)  decreed  in  favour  of 
the  defendant  on  his  appeal  and  dismissed  the  suit.  The  Court  was  of 
opinion  that  the  plaintiffs  had  made  out  no  title  to  the  property,  and  con- 
sidered it  unnecessary  to  decide  whether  Zalim  was  or  was  not  lawfully 
married  to  the  defendant's  mother,  as  the  failure  of  the  plaintiffs  to  prove 
a  titlp  had  disposed  of  the  case. 

[194]  The  following  is  that  part  of  the  judgment  of  the  High  Court 
which  related  to  the  Hiudu  law  and  custom  on  the  subject. 

"  The  case  was  argued  on  the  law  and  facts  very  fully  by  Pandit 
Ajudhia  Nath  for  the  defendant-appellant  and  by  Mr.  Colvin  and  Pandit 
Sundar  Lai  for  the  plaintiffs-respondents.  We  asked  Pandit  Sundar 
Lai  whether  his  case  was  that  Jaikishen  Puri,  tbe  plaintiff,  and  Zalim 
Puri  were  Sanyasis.  He  informed  us  that  that  was  the  case  of  the 
plaintiffs*  and  apparently  this  was  the  case  which  the  plaintiffs  alleg- 
ed in  their  plaint.  They  alleged  that  the  family  was  a  family  of  Mahants 
in  which  'there  was,  according  to  tbe  custom  of  the  family,  no  marriage 
or  keeping  of  a  woman  by  the  members  of  the  fraternity.  Before 
considering  the  evidence  or  the  law,  it  is  well  to  bear  in  mind  what 
a  Sanyasi  is  and  what  a  Nihang  is.  Sanyasi  is  defined  in  Shakespeare's 
Dictionary  which  is  a  dictionary  of  authority,  as  meaning  a  Brahman  of  tbe 
fourth  order,  a  religious  mendicant,  and  the  word  Sanyas,  from  which  it  is 
derived,  is  also  defined  to  mean  abandonment  of  all  worldly  affections,  the 
fourth  religious  order.  We  are  referred  under  this  word  to  tbe  definition 
of  the  word  asram.  Nowasramis  defined  as  follows: — (1)  abode,  resdience  ; 
(2)  a  religious  order,  of  which  there  are  four  kinds,  referable  to  the  different 
periods  of  life :  first,  that  of  the  brahmachart  or  student ;  second,  that  of  tbe 
grihastha  or  householder;  third,  that  of  the  vanaprastha  or  anchorite;  and 
fourthly,  that  of  the  bhikshu  or  beggar.  Now  Sanyasi  means  a  raligious 
mendicant,  that  is,  a  person  of  the  fourth  order  under  the  head  asram. 
There  are  also  two  other  definitions,  which  we  ought  to  bear  in  mind  in 
this  case.  One  is  the  definition  of  Nihang.  Nihang  means  naked,  free  from 
care.  The  other  is  the  deflation  of  gnhast,  which  means  a  householder, 
a  man  of  the  second  class,  or  he  who,  after  having  finished  his  studies 
and  been  invested  with  the  sacred  thread,  performs  the  duties  of  the 
master  of  a  house  and  father  of  a  family,  and  gnhasiha-asram  means  the 
condition  of  a  householder  or  married  man.  It  is  well  to  bear  these  in 
mind  when  we  come  to  see  what  the  evidence  is  in  the  case." 

The  Court  then  considered  the  evidence  and  continued  thus : — 

[l95j  "  The   result   of    the  evidence  is  that  we  find  tbac  the  villages 

(1)  1  W.  R.  160.  (2)  1  B.  97.  (3)  2  B.  140. 
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1893       m  question  were    nob    purchased  exclusively  by  Jaikishen  with  his  own 

DEC   16.     money  as  alleged  by  the  plaintiffs;   but,  on  the  contrary,  that  Zalim  Puri 
did  uprchase  a  one-third  share  in  each  of  these    villages  with  his   money, 

PRIVY      and  that  he  enjoyed  that  share  during  his  lifetime  before  the  date  of  the 

COUNCIL,   compromise,  and  subsequently  the  villages  in  suit  uuder  the  compromise. 

We  also  find  as  a  fact,  and  there  is  ample  evidence  in    support  of  it  that 

14  A.  691    Zalim  Puri  married  Musammat  Mona,  and  that  the  defendant  is  his  son. 

(P.Q.)=       it  jg  not  necessary  to  consider  in  this  case  whether  it  was  a  valid  marriage, 
21 1. A.  17^-  unless  and  until  the  plaintiffs  have  satisfied  us    that  they    have   made 

Sac.  PC.  3.  out  a  prima  facie  title  against  the  defendant.  Let  us  consider  how  the 
Hlf  plaintiffs  propose  to  prove  their  right  to  the  succession.  Their  right  to 
succeed  must  arise  either  under  the  Hindu  law  or  by  custom.  The  rule 
of  Hindu  law  relating  to  ascetics  and  hermits,  of  the  kind  which  the 
plaintiffs  allege  they  are,  is  to  be  found  in  section  8,  Chapter  II  of  the 
Mitaksbara.  It  is  also  referred  to  in  Part  VIII,  Chapter  III  of  the 
Viramitro  Daya.  In  Part  VIII,  we  find  it  stated  : — With  reference  to  the 
estate  left  by  a  hermit,  &c.,  an  exceptional  rule,  excluding  the  heirs,  such 
as  the  son  and  the  rest,  also  the  wife  and  the  like,  is  propounded  by 
Jogisara  thus  : — '  The  heirs  of  a  hermit  (vanaprastha,  or  one  who  has 
entered  the  third  order  of  life),  or  an  ascetic  (yati),  or  one  desirous  of 
moksha,  or  liberation  from  transmigration,  and  of  a  student  (brahmachari) 
are  in  their  order  the  preceptor,  the  virtuous  pupil,  and  the  spiritual 
brother,  resident  in  the  same  holy  place.' 

(The  rest  of  the  quotation  contained  in  the  judgment  is  here  omitted.) 
"  There  is  also  a  passage  in  West  and  Buhler's  Hindu  Law,"  (edition 
of  1884  at  page  552),  which  goes  to  show  that  this  statement  of  the  rule 
of  Hindu  law  can  only  be  applied  to  persons  who  are  strictly  ascetics  or 
mendicants,  or  persons  coming  within  the  strict  definition  of  the  Hindu 
law.  The  rule  on  the  question  is,  we  think,  correctly  expressed  in 
Mayne's  Hindu  Law  and  Usage  (edition  of  1880,  paras.  506  and  517). 
Now,  in  the  first  instance,  [196]  if  we  are  to  apply  this  statement  of  the 
rule  of  the  Mitakshara  in  this  case  the  plaintiffs,  even  if  they  were  spiri- 
tual brothers  of  Zalim  Puri,  were  not  spiritual  brothers  of  his,  resident 
in  the  same  place.  They  were  admittedly  persons  who  had  lived  in 
Naipal,  whereas  Zalim  Puri  was  a  person  who  lived  in  the  district  of 
Basti.  Can  it  be  said  that  these  persons,  the  plaintiffs  or  Zalim  Puri, 
were  Sanyasis  ?  A  Sanyasi  or  religious  mendicant,  according  to  the 
Hindu  law,  is  a  person  who  is  only  entitled  to  acquire  the  bare  necessaries 
of  life,  and  who  in  the  month  of  Asvina  in  each  year  is  to  give  away  all 
his  accumulations.  What  do  we  find  that  these  persons  are  in  this  res- 
pect ?  We  find  that  for  over  thirty  years,  at  least,  the  plainbiffs  were  the 
owners  of  seven  villages.  They  were,  as  they  described  themselves, 
zemindars,  agriculturists,  and  even  mahajans  or  money-lenders.  We  find 
that  for  over  thirty  years  Zalim  Puri  was  a  shareholder  in  the  villages, 
and  for  several  years,  at  any  rate  since  1879,  he  was  exclusively  in  posses- 
sion, taking  rents  and  profits  of  the  three  'villages  in  suit.  We  find  also 
that  he  was  a  person  who  was  described  by  the  plaintiffs  themselves  as  a 
shareholder,  resident  in  a  house  in  mauza  Belwa.  We  find  that  Zalim 
Puri  brought  in  1879,  or  previously,  criminal  proceedings  against  the 
plaintiffs  for  their  interference  with  alleged  proprietary  rights  of  his,  and 
we  find  in  the  year  1879  that  the  plaintiffs,  who  say  they  belonged  to  the 
order  of  mendicants,  brought  a  suit  against  Zalim  Puri  in  which  they 
claimed  damages  for  interference  with  their  rights  to  the  crops  in  some  of 
those  villages.  It  is  only  necessary  to  look  back  to  1879  to  see  that  at 
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that  time,  at  any  rate,  they  were  repudiating  any  connection  in  the  religious        1893 
brotherhood  with   Zalim  Puri.     They  were  at   that  time  admitting  that     DEC.  16. 

Zalim  Puri  was  a  married  man  who  had  got  a  child  ;  and  they  were  assert-         

ing  that  as  a  married  man  with  a  family  he  could  not  belong  to  the  order      PRIVY 
of  Nihangs.     Now  it  appears  by  the  petition  of  the   16bh  April  1879  that  COUNCIL. 
Zalim  Puri  had  presented  a  petition  in  the  Ravenue  Department  for  the 
expungement  of  the  names  of  the   plaintiffs  from  the  revenue  records  of     IB    '  191 
the  village  of  Belwa,  and  in  para.  5  of  the  plaintiff's   counter- petition  we     {"•»*.)  = 
have  the  following": — (That  part  of  the  judgment  of    the  High  Court  2 
[197]  which  follows  is  set  forth  in  their  Lordships'  judgment  below  as6      Pt  p<**- 
an  extract,  and  is  accordingly  here  omitted.)  ***• 

After  pointing  out  that  if  the  plaintiffs'  case  had,  been  true,  they  would 
have  described  Zalirn  in  the  proceedings  of  1879  as  they  described  him  in 
1886,  the  High  Court  continued  thus: — "We  are  of  opinion  that  the 
plaintiffs  are  not,  nor  was  Zalim  Puri  in  his  lifetime,  persons,  or  a  person, 
who  could  come  within  the  rule  of  the  Hindu  law  relating  to  mendicants 
and  succession  to  their  property.  They  are,  in  fact,  here  seeking  to  re- 
cover property  of  considerable  value,  which  if  they  were  Sanyasis  within 
the  meaning  of  the  Hindu  law,  they  will  be  obliged  to  renounce  within 
twelve  months,  and  they  are  seeking  to  recover  property  in  addition  to 
seven  villages  which,  for  over  thirty  years,  in  violation  of  the  strict  rules 
relating  to  Sanyasis,  they  have  been  enjoying.  The  rule  of  the  Hindu 
law,  relating  to  the  succession  to  the  property  of  mendicants,  cannot 
apply  to  a  case  of  this  kind.  Further,  even  if  these  persons  were  religious 
mendicants,  under  the  rule  of  the  Hindu  law,  the  property  which  such 
persons  and  other  ascetics  are  entitled  to  enjoy  consists  only  of  food, 
raiment,  books  and  other  bare  necessaries  of  life." 

"If  the  plaintiffs  cannot  succeed  under  the  rule,  of  the  Hindu  law  to 
be  found  in  Chapter  II,  Section  VIII  of  the  Mitakshara,  there  is  no  rule 
of  the  Hindu  law  as  regards  succesion  which  would  entitle  them  to 
succeed,  because,  obviously  in  their  own  case,  there  is  no  relationship  by 
blood  or  by  adoption  between  the  parties.  If  they  rely  upon  the  Hindu 
law,  they  must  show  that  they  come  within  the  principle  of  the  Hindu 
law  relating  to  ascetics  and  mendicants." 

"As  to  the  question  of  custom,  the  evidence  of  custom  appears  to  us 
to  relate  to  Mahants  who  have  not  been  married  or  who  do  not  keep 
women,  and  does  not  relate  to  persons  loosely  called  Mahants,  who  are 
either  married  or  who  live  in  concubinage.  Several  witnessesonthequestion 
of  custom  tell  us  that  if  a  Mahant  married  he  would  be  excommunicat- 
ed, which  means  expelled  from  the  family  order  of  Mahants.  The  plain- 
tiffs, themselves,  in  their  [198J  petition  of  the  16th  April  1879,  to  wich  we 
have  referred,  put  it  beyond  doubt,  because  they  argued  that  the  marriage 
of  Zalim  Puri  was  conclusive  proof  that  he  could  not  belong  to  the  family 
of  Nihangs.  Other  witnesses  say  that  in  other  places  Mahants  might  be 
found  who  were  married.  Other  witnesses  say  that  it  is  contrary  to 
custom  for  Mahnnts  to  keep  women.  The  conclusion  to  which  we  come  is 
that  if  there  was  any  such  custom  amongst  Mahants^  that  custom  will 
have  no  applicability  to  a  case  like  the  present,  where  Zalim  Puri  is  proved 
to  have  been  for  years  a  married  man,  and  where,  according  to  the  evidence 
of  several  witnesses  for  the  plaintiffs,  that  fact  would  have  excommunicated 
him  from  the  order  of  Nihanqs,  and  according  to  the  plaintiffs'  own 
statement  of  the  16th  April  1879,  that  fact  negatived  the  possibi- 
lity of  his  belonging  to  the  family  of  Nihanqs.  We  may  mention 
that  several  witnesses  of  the  plaintiffs  on  the  question  of  custom 
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1893       undeniably  make  assertions  which  are  untrue.     They  alleged,  for  instance, 
DEC.  16.     that  Zaliin  Puri  had  not  married  and  did  not  live  with  a   woman.     It  is 

curious  that  they  should  have  said  so  when,  in  1879,  the  plaintiffs  were 

PRIVY      aware  of  the  fact,   and  alleged  in   their  own  petition  that   Zalim  Puri  had 
COUNCIL,  married.  These  are  matters  which  would  make  ifc  very  difficult  for  us  to 
rely  on   the  witnesses  who  were  called  to  prove  custom.     The  result  is 
16  A.  191    that  we  £ D,3  that  the  plaintiffs  have  failed  to  prove  either  under  the  Hindu 
(P.C.)=      Jaw  or  by  custom  that  they  were  entitled  to  succeed  to  the  property  in 
21 1. A,  17  =  guifc.     \Ve  aigO  fiQ(3  that  they  have  failed  to  prove  any  title  whatever  to 
6  Sar.  P.C.J.  jjne  property  in  dispute.     It  is  not  necessary  for  us  to  express  any  opinion 
***•         as  to  the  legitimacy  or  illegitimacy  of  the  defendant,  inasmuch  as,  in  our 
opinion,  the  plaintiffs  have  failed  to  prove  their  title.  Under  these  circum- 
stances we  allow  the  appeal  and  dismiss  the  suit  with  costs." 

Mr  J.  D.  Mayne  and  Mr.  H.  Cowell,  for  the  appellant,  argued  that 
there  was  error  in  the  judgment  of  the  appellate  Court.  Both  by  Hindu 
law  and  by  the  custom  the  succession  in  the  line  of  disciples  prevailed 
where  a  religious  brotherhood  had  been  formed,  and  property  bad  been  held 
in  the  manner  alleged  in  this  case.  It  prevailed  amongst  that  sect  of 
Nihangs  to  which  the  plaintiffs  [199]  and  Zalim  belonged.  That 
there  had  been  a  devolution  of  the  villages  purchased  by  Jaikishen  in  the 
very  mode  for  which  the  appellant  now  -contended  had  been  overlooked 
by  the  High  Court,  which  had  also  erred  in  taking  the  view  that  Zalim's 
/  mode  of  life,  as  a  married  man,  would  have  excluded  him  from  the 
operation  of  the  law  and  custom  regulating  the  succession  among  religious 
bodies.  But  it  would  have  been  more  correct  to  hold  that,  by  his  own 
acts,  Zalim  had  not  divested  himself  of  his  character  in  connection  with 
the  religious  community  to  which  he  belonged,  and  that  he  could  not,  by 
his  own  acts,  deprive  his  brethren  in  religion  of  their  interest  in  the 
property  in  his  possession.  Even  if  be  had  done  acts  which  would  have 
rendered  him  liable  to  excommunication,  still  the  only  mode  of  terminating 
his  connection  with  his  brethren  in  religion  would  have  been  by  his  under- 
going excommunication  following  upon  some  act  of  his.  Reference  was 
made  to  the  decision  cited  by  the  Subordinate  Judge  from  1  W.  R.  160. 
There  was  much  to  show  that  Nihangs  of  the  sect  in  question  were  not 
excluded  by  marriage  from  the  rule  of  succession  prevailing  among  them. 
Mr.  R.  V.  Doyne,  for  the  respondents,  was  not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was,  afterwards,  on  the  16th  December 
1893,  delivered  by 

LORD  SHAND  : — The  suit  was  instituted  in  the  Court  of  the  Subordi- 
nate Judge  of  Gorakhpur  in  July  1886.-  The  original  plaintiffs,  now  re- 
presented bv  the  appellant,  claimed  right  to  three  villages  in  the  Gorakhpur 
district,  called  Belwa,  Anarhua  and  Bbartarsota,  which  had  been  in  the 
possession  of  one  Zaiim  Puri  for  some  years  prior  to  bis  death  in  1884, 
and  which  after  that  event  were  registered  in  April  1885  by  t^he  Revenue 
authorities  in  the  name  of  his  son,  the  respondent  Achaibar  Puri,  and  have 
since  been  possessed  by  him  or  on  his  behalf  by  his  mother  as  his  guardian. 
The  Subordinate  Judge  gave  effect  to  the  plaintiffs'  claim,  but  on  appeal 
his  judgment  was  reversed  by  the  High  Court  of  Allahabad. 

The  question  is  one  of  succession.  The  plaintiffs  were  not  related  to 
Zalim  Puri,  but  have  rested  their  claim  to  the  villages  in  question  on  the 
allegation  that  he  was  a  fakir  of  the  Nihany  [200]  sect,  and  that  his 
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property  consequently  passed,  not  according  to  tbe  ordinary  rules  of  sac-        1893 
cession  to  bis  natural  heirs,  but,  according  to  tbe  rules  of  religious  succes-     DEC.  16. 
sion,  to  tbe  plaintiffs  claiming  to  be  bis  fellow-disciples. 

I'itlVY 

The  following    is  tbe  genealogical  tree,   which  was  embodied  in  the 
plaint  for  tbe  purpose    of  showing  tbe  alleged  relationship  of  the   parties  COUNCIL, 
as  members  of  the  same  spiritual  brotherhood  : —  16  ^  lgl 

MAHANT  HIBA  PURI  ,  (P.C.)  = 

(Common  ancestor).  21  I    A   17  = 

.—  — -.  6  Bar.  P  C.J. 

Mahanfc  Jaikishen  Puri  Goshain  Sukh  Lai  Puri 

(disoiple;.  (disoiple). 

Zalim  Puri  (disciple). 


Bnj  Puri  (disciple).     Mahant   G*jraj  Puri     Goshain  Lachhi 

\  (disoiple),  plaintiff.     Puri    (disciple), 

Maheshur  Puri  .  plaintiff, 

(disoiple). 

Goabain  Nainpukh  Puri 
(disoiple). 

The  plaintiffs  alleged  that  Sukh  Lai  Puri,  guru  (precept  or)  of  Zalim 
Puri,  and  Mahant  Jaikisben  Puri,  guru  of  the  plaintiffs,  were  spiritual 
brothers,  that  is  disciples  of  the  same  guru;  that  this  gaddi  (seat  of  a 
Mahant)  belonged  to  tbe  Nihang  order,  being  ascetics  who  live  in  a  state 
of  celibacy  ;  and  that  tbe  rule  of  succession  is  that  a  guru  is  succeeded  by 
his  disciple,  and  in  default  of  a  disciple,  by  bis  spiritual  brother,  and  in  his 
default  by  bis  spiritual  cousin  ;  and  the  plaintiffs  claimed  right  to  succeed 
to  the  property  of  Zalim  Puri  as  his  spiritual  cousins,  he  having  died  with- 
out leaving  any  immediate  disciple. 

In  regard  to  the  property  in  dispute  the  plaintiffs  alleged  that  it 
was  purchased  by  Jaikishen  Puri  with  seven  other  villages  in  the  name 
of  the  plaintiffs  and  Zalim  Puri  .and  Maheshur  Puri  with  bis  own 
funds  ;  that  he  himself  continued  to  be  tbe  owner  during  his  life-time, 
and  that  on  his  death  the  plaintiffs  and  Mnheahur  Puri  succeeded  to 
the  possession  of  it ;  that  on  the  death  of  Mabesbur  Puri  bis  disciple 
Nainsukh  Puri  succeeded  to  possession  jointly  with  [201]  tbe  plain- 
tiffs, and,  as  he  bad  no  disciple,  tbe  plaintiffs  on  his  death  became  the 
owners,  having  right  to  possession  of  bis  estate.  The  plaint  further 
stated  that  on  tbe  death  of  Zalim  Puri  competing  petitions  for  the 
mutation  of  names  in  regard  to  the  three  villages  in  dispute  bad  been 
presented  by  the  plaintiffs  and  by  the  defendant,  under  the  guardianship 
of  his  mother,  the  latter  of  these  petitions  having  been  given  effect  to  by 
the  revenue  authorities  ;  and  the  plaintiffs  averred  that  Zalim  Puri  had 
not  in  fact  bean  married,  and  tbat  the  defendant  is  not  the  son,  nor  his 
mother,  Musammafc  Mona,  the  wife  of  Zalim  Puri.  In  regard  to  the  right 
and  possession  of  Zalim  Puri  of  the  villages  in  dispute  during  his  life-time 
the  plaintiffs  stated  that,  after  the  death  of  Jaikishon  Puri,  they  had 
agreed  in  the  settlement  by  compromise  of  an  application  by  Zalim  Puri 
for  mutation  of  names  in  respect  of  all  the  villages  to  Zalim  Puri's  pos- 
session of  the  three  villages  in  question  "  during  his  life-time  by  way  of 
management,"  and  tbat  Zalim  Puri  had  acknowledged  the  plaintiffs' 
ownership  in  respect  of  the  other  seven  villages. 

The  defence  consisted  of  a  denial  of  the   alleged  religious  connection 
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1893  between  the  plaintiffs  and  Zalim  Puri,  and  a  denial  that  Zalim  Puri  was 

DEC.  16.  a  member  of  the  religious  sect  of  Nihangs  ;  and  the  defendant  averred  that 

from  the   outset,    when  the  ten  villages    were  originally  acquired  in  1853, 

PBiVY  Zalim  Puri  in  his  own  right  became  one  of  the  joint  owners,  and  did  not 

COUNCIL,   merely  succeed  to  a    right  on  the  death  of  Jaikishen  Puri  ;  that  further, 

in  1879,  in  the  proceedings  for  mutation  of  names,  his  separate  and  inde- 
pendent right,    not  of  possession  only,  but  of  independent  property  in  the 

(P     )=      three  tillages  in  question  had  been  recognised  and   settled  and  thereafter 

'          =  acted  on  ;  and  that  in  these  proceedings  the  plaintiffs,  in  direct  opposition 

Bar.  P.c.J.  j.Q  foQ  vjew  tnev  now  piea(3  as  j;De  basis  of  their  claim,  had  asserted  and 

maintained   that  Zalim  Puri  was  not  a  member  of  the    sect  of  Nihangs, 

who  do  not  marry,  but  that  he  was  married  and  had  a  wife  and  children  ; 

and  that  the  original  purchase  of  the  ten  villages  was  a  purchase  such  as  is 

made  by  people  of  different  castes,  but  did  not  mean  that  the  purchasers 

belonged  to  one  and  the  same  family. 

[202]  The  Subordinate  Judge  expressly  found  that  Zalim  Puri  was 
married  to  Achaihar's  mother,  and  that  the  plaintiffs  in  1862  and  again 
in  1879  had  admitted  that  the  disputed  property  belonged  to  Zalim  Puri 
as  owner  ;  and  the  judgment  of  the  High  Court  on  appeal  contains  the 
following  important  findings  : — "  The  result  of  the  evidence  is  that  we 
find  that  the  villages  in  question  were  not  purchased  exclusively  by 
Jaikisben  with  his  own  money,  as  alleged  by  the  plaintiffs,  but,  on  the 
contrary,  that  Zalim  Puri  did  purchase  a  one-third  share  in  each  of  these 
villages  with  his  money,  and  that  he  enjoyed  that  share  during  his  life- 
time before  the  date  of  the  compromise,  and  subsequently  the  villages  in 
suit  under  the  compromise.  We  also  find  as  a  fact,  and  there  is  ample 
evidence  in  support  of  it,  that  Zalim  Puri  married  Musammat  Mona,  and 
that  the  defendant  is  his  son."  To  which  the  learned  Judges  add,  with 
reference  to  the  plaintiffs'  title  to  maintain  the  suit :— "  It  is  not  neces- 
sary to  consider  in  this  case  whether  it  was  a  valid  marriage,  unless 
and  until  the  plaintiffs  have  satisfied  us  that  they  have  made  out  a 
prima  facie  title  against  the  defendant" — an  observation  which  is  clearly 
well-founded. 

The  Subordinate  Judge  held  that  it  was  proved  that  Zalim  Puri  was 
a  Nihang,  and  that,  according  to  the  principles  of  the  Hindu  law 
recognized  in  the  case  of  ascetics  of  that  order,  the  succession  to  his  estate 
devolved  on  the  plaintiffs  as  his  spiritual  cousins.  On  the  question  of  fact 
he  seems  to  have  relied  entirely  on  the  oral  evidence  of  the  plaintiffs,  so 
far  as  can  be  gathered  from  the  terms  of  his  judgment. 

The  only  question  which  it  is  necessary  should  be  determined  is, 
whether  it  has  been  proved  that  Zalim  Puri  was  a  member  of  a  religious 
body  of  Nihangs  in  which  the  rules  of  succession  in  favour  of  disciples 
prevailed. 

The  appellant's  counsel  was  constrained  to  admit  that  the  evidence 
adduced  entirely  failed  to  establish  the  averments  in  the  plaint  in  two 
important  particulars  which  have  been  already  noticed.  The  plaintiffs  not 
only  failed  to  prove  that  the  original  acquisition  of  the  whole  villages  was 
made  by  Jaikishen  Puri  as  the  head  of  a  [203]  religious  body  or  family, 
and  that  Zalim  Puri  bad  acquired  by  succession  from  him  as  a  disciple  of 
the  family,  but  it  has  been,  on  tbe  contrary,  held  to  be  proved  that  Zalim 
Puri's  share  in  these  villages  was  purchased  with  his  own  money.  Again, 
the  plaintiffs  not  only  failed  to  prove  that  as  tbe  result  of  the  compromise 
in  1879  Zalim  Puri  acquired  a  right  of  possession  only  in  the  three 
villages  in  dispute,  but  it  has  been  conclusively  proved  that  he  obtained  an 
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independent  and  exclusive  right  which  he  possessed  and  exercised  till  the       1893 
time  of  his  death.     The  sulehnama  by  which  the  suit  was    compromised     DEC.  16, 
bears  that  "  As  a  future  arrangement  it  haa  been  settled  that  I,  Zalim        — — 
Puri,  shall  be  in  possession  of  the  entire  mauzas   Belwa,  Bhartarsota  and      PRIVY 
Anarhua,  together  wibh  the  sair  and  other  rights    appertaining    thereto,  COUNCIL. 
without  the  participation    and    interference  of    any  one    else ;  and    we,        — 
Gajraj  Puri  and  Lachhi  Puri,  shall   remain  in  possession  of  the  entire    IB  A.  191 
mauzas  Bhadroha,  Bajrabbari,  Khera,  Bewdwa,  Botal  and  Kodai,  and,  of        (PC.)  — 
an  eight-anna  share  in  mauza  Sumera,  together  with  the  sair    and    rights  21 1.  A.  17» 
appertaining    thereto.     So    neither  party  has,  nor  will    have,    any  con-  6  &»*•  P.C.J* 
nection  or  concern  with  the  other  ;  "  and  in    the   wajib  ul-arz   of   one  of        ***' 
the  mauzas,  while  held  jointly  by  Gajraj  Zalim  and  Nainsukb,  and  which 
was  recorded  by  them  in  1862,  one  of  the  conditions   of    the   tenure  was 
thus  expressed  : — 

Para.  5.  "  Relating  to  the  mode  of  alienation  of  the  property — Every 
shareholder  has  a  right  to  transfer  his  own  share.  But  at  the  time  of 
transfer  it  will  be  bis  duty  to  give  notice  andsoffer  to  sell  or  mortgage  it 
at  a  proper  consideration  to  his  near  sharer  first,  and  in  cage  of  his  refusal, 
to  bis  other  sharer  of  the  village.  If  he  does  not  agree  or  pay  proper 
consideration  for  the  same,  he  will  then  have  power  to  transfer  it  to 
anyone  he  likes.  No  pre-emption  plea  will  then  be  eutertainable." 

In  these  circumstances  the  appellant's  Counsel  was  able  only  to  found 
upon  two  means  of  proving  tbe  averment  that  Z-ilim  Puri  was  one  of  the 
sect  of  Nzhangs  ;  the  first  being  two  successive  descents  of  shares'  of  the 
mauzas  in  question  which  are  said  to  have  followed  in  favour  of  disci- 
ples and  members  of  the  sect  of  Nihangs,  and  not  [204]  of  natural  heirs, 
and  the  second  consisting  of  the  parole  testimony  adduced.  The  plaintiffs 
refer  to  the  transfer  statements  taken  from  the  revenue  books  for  the  years 
1290  and  .1291  Fasli  (1883-84)  relating  to  these  mauzas,  in  which  Gajraj 
and  Lachbi  were  represented  as  disciples  of  Jaikishen,  and  Zalim  was 
represented  as  a  disciple  of  Sukh  Lai,  and  from  which  it  is  inferred  that 
Mabeshur's  share  descended  on  his  death  to  Nainsukh  as  his  disciple,  and 
that  the  share  of  Nainsukh  on  his  death  fell  to  Gajraj  and  Lachhi,  the 
plaintiffs,  also  in  their  character  as  disciples.  But  assuming  that  the  en- 
tries founded  on  do  show  that  in  these  two  instances  the  succession  was  as 
alleged,  this  circumstance  alone  falls  a  long  way  short  of  what  would  be 
required  to  prove  that  Zalim  Puri  belonged  to  the  sect  of  Nthangs,  or  that 
as  to  his  separate  property  the  rule  of  succession  by  a  disciple  applied, 
controlling  the  ordinary  law  of  succession.  The  entries  seem  to  be 
inconsistent  with  the  arrangement  of  the  3 1st  May  1879,  by  which  the 
entire  mauzas  Belwa,  Bhartarsota  and  Anarhua  were  given  to  Zalim 
Puri.  They  were  made,  it  may  be  assumed,  on  the  requisition  of  Gajraj 
as  lambardar  of  the  villages.  They  are  really  in  substance  but  one  entry, 
for  each  of  them  is  simply  a  repetition  of  the  first,  and  so  far  is  this  carried 
that  in  the  last  of  them  in  September  1884,  Zalim  Puri's  name  is  entered 
for  his  share  though  he  had  died  in  June  of  that  year. 

In  regard  to  the  oral  testimony  there  are  no  doubt  a  number  of 
witnesses  who  say  that  Zalim  Puri  was  a  member  of  the  spiritual  body  to 
which  they  depose  the  villages  belonged.  On  the  other  hand,  there  are 
many  witnesses  for  the  defence  to  the  contrary  effect.  The  plaintiffs' 
witnesses,  however,  in  many  instances  cannot  be  relied  on,  because, 
though  professing  to  have  bad  very  full  means  of  knowledge  of  Zalim 
Puri's  life  and  circumstances,  they  give  an  untrue  account  of  his  conneo- 
tion  with  the  joint  property  as  a  purchase  made,  so  far  as  he  was 
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1893  concerned,    with  his  own  means,  and  because   they  declare  that  Zalim 

DEC.  16.  Pu™  waa  aot  married   and   had  not  a  son.     Their  Lordships  are  unable 

to  place  reliance    on  such    evidonce  as  proof  of  the  facts    the    onus    of 

PRIVY  establishing  which  lies  on  the   [205]   plaintiffs.    On  the   other  hand,  it 

COUNCIL,  is  worthy  of  notice  that  the  plaintiff  Gajraj  did   not  himself   appear  as  a 

witness,  and  that  while  all  the   plaintiffs'  witnesses  say  the  Nihangs  "  do 

16  A.  191    not.marry,  "  Zalim  Puri  certainly  openly  married  and  became  a  house- 

<P.C.)  =     holder  many  years  before  his  death,   and  for  these  years  led   a  domestic 

111.  A.  17*=  life   with  his   wife  and  family.     The  regularity  of  his. marriage  was  no 

I  Sar.  P.C.J.  doubt  open  to  question  with  any  one  having  a  title  to  challenge  it,  because 

*!*•        of  the  difference  of  caste  between  the  parties ;  but  its  importance  and  that 

of  the  family  life  be  led  are  not  thereby  destroyed  as  facts  bearing  on   the 

question  of  his   having  been    a  Nihang.     Their  Lordships  are,  however, 

disposed  to  agree  with    the  learned  Judges  of  the  High  Court  that  the 

position  taken  up  by  the  plaintiffs  in  the  proceedings  of   1879,  looked  at 

in  the  light  of  the  whole  evidence  now  before  the  Board,  is  decisive  against 

the  appellant's  present  contention.     In  their  petition  of  the  16th    April  of 

that  year,  presented  as  "  shareholders  and  lambardars  of  rnauza   Belwa,  " 

filed    with  reference  to  a  petition  by  Zalim  Puri  to    have   their  names 

expunged  .and    his  name  entered  in  respect  of  a  certain  share    of  that 

village,  they  alleged  : — 

"  5  The  genealogical  table  is  entirely  wrong,  because  the  petitioners' 
(objectors')  gaddi  is  occupied  by  Nihangs,  who  do  not  marry.  When  the 
petitioner  has  married  and  has  got  a  wife  and  children,  and  he  is  a  house- 
holder, he  cannon  belong  to  the  family  of  the  petitioners.  The  genealogical 
table  alleged  by  the  petitioner  is  wrong,  People  of  different  castes  make 
purchases  in  a  mauza,  but  that  does  not  mean  that  they  belong  to  one  and 
the  same  family." 

Tbeir  Lordships  cannot  better  express  the  contrast  between  this  state- 
ment and  the  position. which  the  plaintiffs  now  after  the  lapse  of  many 
years  seek  to  assume  in  their  present  plaint,  than  by  referring  to  the  follow- 
ing passage  from  the  judgment  of  the  High  Court,  in  which  reference  is 
also  made  to  the  plaintiffs'  pleading  in  a  proceeding  in  March  of  the  same 
year,t  1879  :— 

Now,  every  single  allegation  contained  in  para  5  of  the  petition 
of  1879  is  a  direct  contradiction  of  the  plaintiffs'  case  here.  They  say  here 
that  Zalim  Puri  was  a  Nihang.  They  said  then  that  [206]  he  was  a  marri- 
ed man.  They  say  here  that  heneverwas  a  married  man  and  must  have  been 
without  a  child.  In  para.  5  they  said  that  he  was  a  married  man  and  had 
issue.  They  say  here  that  he  was  a  Nihang,  which  excludes  the  notion  of  his 
being  a  grihastha.  They  said  there  that  he  was  married  and  was  a  house- 
holder, and  thus  could  not  belong  to  the  family  to  which  they  belonged. 
They  said  in  1879  that  he  did  not  belong  to  the  order  of  religious  mendi- 
cants, and  they  account  in  their  petition  of  1879  for  his  being  recorded  in 
these  villages,  not  on  the  ground  that  he  was  a  disciple  by  descent  from 
Jaikishen  Puri,  but  by  the  suggestion  that  persons  of  other  caste  might  be 
casually  associated  in  purchases  in  the  same  village.  On  the  25th  March 
1879,  these  persons  who  now  say  that  Zalim  Puri  was  a  member  of  their 
religious  family  of  Nihangs  and  a  Sanyasi,  and  who  claim  that  he  was  by 
religious  descent  a  spiritual  brother  of  theirs,  denied  that  ha  was  the 
religious  son  of  Jaikishen.  They  styled  themselves  in  the  previous  suit 
as  zemindars.  What  did  they  say  about  Zalim  Puri  in  that  suit  ?  They 
did  not  describe  him  as  the  son  of  Jaikishen  Puri.  If  their  case  here  is 
true  he  was  as  much  a  son  of  Jaikishen  Puri  in  religion  as  thay  were 
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through  Sukh  Lai  Puri.  >  This  was  the  religious  connection  between  them       1893 
if  their  case  is  true.     But  they   then    described   Zalim    Puri  as  a  person     DEC.  16. 
whose  parentage  was  unknown  in  1879.     These  persons  now  come  and 
say  that,  because  Zalim  Puri  was  a   disciple  of  Sukh  Lai  Puri,  who  was  a      PRIVY 
disciple  of  Hira  Puri,  from   whom  they  are  descended  in  their  religious  COUNCIL, 
pedigree,  they  are  entitled  to  succeed  to  the  property  left   by  Zalim  Puri. 
It  is  curious  that  in  1879,   if  their  present  case  is  true,  they  should  have     16  *•  1M 
described  Zalim  Puri  as  a  person  whose  parentage  was  unknown.     If  their      (P-C.)  = 
case  was  true,  they  would  have  described  him  as  they  do  now."  21 1.  A.  !?« 

Their  Lordships  agree  with  the  learned  Judges  of  the  High  Court  in  6  Sa  jt?fCl 
holding  that  the    plaintiffs    have  failed    to  prove   that    Zalim  Puri  was  a 
member  of  the  sect  of  Nihangs  ;  and   they   will,  therefore  humbly  advise 
Her  Majesty  that  the  judgment  of  the  High  Court  ought  to  be  affirmed 
and  the  appeal  dismissed.     The  appellant  must  pay  the  costs  of  appeal. 

Appeal   dismissed. 

[207]  Solicitors  for  tho  appellant : — Messrs.    Ranken  Ford,  Ford  and 
Chester. 

Solicitors  for  the  respondent : — Messrs.  Pyke  and  Parrott. 


16  A.  207  =  14  A.  W.  N.  (1894)  57. 

APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Knox  and   Mr.  Justice  Burkitt. 


QUEEN-EMPRESS  v.  NASIR-UD-DIN  AND  OTHERS.*    [9th  January,  1894.] 

Criminal  Procedure  Code.  ss.  1-61,  162— Statements  mndz  to  Police  cfficer  in  the  course  of 
an  investifliti'jn — Use  of  notes  of  stick  statements  at  trial  before  the  Court  of 
Sessioi — Practice. 

A  police  officer's  notes  of  statements  made  to  him  in  the  course  o!  an  investiga- 
tion and  recorded  by  him  under  a.  16'  of  the  Code  of  Criminal  Procedure  should, 
iiiused  at  all  the  subsequent  trial,  be  used  only  after  proper  proof  of  them  and 
of  the  circumstances  under  which  they  were  recorded,  and  under  the  direct 
sanction  of  the  presiding  Judge.  Copies  of  such  notes  should  not  be  given  with- 
out question  and  as  a  matter  of  course  to  the  accused  or  his  counsel. 

[R.,  19  A.  390  (411)  =  17  A.  W,  N.  174  -F.B.)  ;  9  G.  P.  L.  B.  33  (34»  (Cr.)  ;  Con.,  11 
Cr.  L.  J.  117  (120)  =  5  Ind.  Caa.  357  (36l)  =  l3  O.C.  7  (16).] 

THIS  was  an  appeal  by  one  Nasir-ud-din  and  three  other  persons 
from  convictions  under  ss.  302  and  302  read  with  s.  114  of  the  Indian 
Penal  Code,  and  sentences  of  death  passed  by  the  Sessions  Judge  of 
Allahabad.  The  case  was  also  before  the  High  Court  for  confirmation  of 
the  sentences  of  death.  The  appeal  came  before  Knbx  and  Burkifct,  JJ., 
who  agreed  in  finding  the  charges  against  the  appellants  not  proved.  The 
judgments  are  based  entirely  on  facts,  and  are  in  the  main  immaterial  for 
the  purposes  of  the  present  report.  But  in  the  course  of  his  judgment 
Knox,  J.,  had  occasion  to  comment  on  the  use  in  the  Oourt  below  of  the 
record  made  by  the  police  officer  investigating  the  case  of  the  statements 
made  to  him  by  various  persons  examined  in  the  course  of  such  investiga- 
tion under  s.  161  of  the  Code  of  Criminal  Procedure.  These  observations 
are  given  below,  the  rest  of  the  judgment  and  that  of  Burkitt,  J.,  being 
omitted. 

*   Criminal   Appeal,  No.  856   of  1893,   against   the   order   of   F.  E.   Elliot,  Esq., 
•Sessions  Judge  of  Allahabad,  dated  the  19th  September  1893, 
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1894  The  Hon'ble  Mr.    Oolvin,   Messrs.    T.    Conlan,  A.   H.  S.  Reid  and 

JAN.  9.      S.  Amir-ud-din,  for  the  appellants. 

APPEL-  [208]  The  Public  Prosecutor  (Mr.  A.  Strachey),  for  the  Crown. 

LATE  JUDGMENT. 

CRIMINAL.  KNOX,  J.,  (after  dealing  at  length  with  the  facts  of  the  case)  con- 
16  A.  207—  tinued  : — Still  more  extraordinary  is  a  permission  given  before  the  case 
14  A.W  N.  came  on  f°r  ^ial  by  which  the  accused  were  granted  copies  of  statements 
(1891)  57.  recorded  by  the  police  during  the  investigation.  Such  statements  are  re- 
corded by  police  officers  in  the  most  haphazard  manner.  Officers  conduct- 
ing an  investigation  not  unnaturally  record  what  seems  in  their  opinion 
material  to  the  case  at  that  stage  and  omit  many  matters  equally  material, 
and  it  may  be  of  supreme  importance  as  the  case  develops.  Besides  that, 
in  most  cases  they  are  not  experts  of  what  is  and  what  is  not  evidence.  The 
statements  are  recorded  often  hurriedly  in  the  midst  of  a  crowd  and 
confusion,  subject  to  frequent  interruption  and  suggestions  from  by-standers. 
Over  and  above  all,  they  cannot  be  in  any  sense  termed  depositions,  for 
they  are  not  prepared  in  the  way  of  a  deposition,  they  are  not  read  over 
to,  nor  are  they  signed  by  the  deponents.  There  is  no  guarantee  that  they 
do  not  contain  much  more  or  much  less  than  what  the  witness  has  said. 
The  law  has  safeguarded  the  use  of  them,  and  it  never  can  have  been  the 
intention  of  tfae  Legislature  that,  as  in  this  case,  copies  of  them  should 
have  been  without  question,  and  as  a  matter  of  course  made  over  to  the 
accused  or  their  counsel. 

It  is  obvious  that  such  statements,  if  used  at  all,  should  only  be  used 
after  proper  proof  of  them  and  of  the  circumstances  under  which  they 
were  recorded,  and  under  the  direct  sanction  of  the  presiding  Judge. 

Mr.  Conlan,  who  conducted  the  case  for  the  accused  in  the  Sessions 
Court,  assures  us,  and'I  accept  of  course  the  assurance  without  hesitation, 
that  the  statements  put  in  by  the  defence  for  the  purpose  of  contradict- 
ing the  witnesses  for  the  Crown  were  duly  proved  and  put  to  each  witness 
after  proof.  Still,  such  a  matter  should  not  have  been  left  without  note 
on  t.he  record,  as  it  has  been  in  some  instances  in  this  case.  I  cannot  but 
feel  considerable  surprise  at  the  entire  absence  of  any  attempt  on  the  part 
of  the  Crown  to  onll  upon  the  witnesses  to  explain  the  contradictions,  real 
or  apparent.  A  [209]  witness  in  this  country  to  whom  a  statement  is 
put,'  often  fails  to  attempt  an  explanation  from  his  confused  state  of  mind 
at  the  moment ;  but  it  by  no  means  follows  that  if  he  were  given  the 
opportunity  and  invited  to  explain,  that  he  could  not  satisfactorily  account 
for  what  appear  to  be  discrepancies.  It  is  in  my  opinion  the  distinct  duty 
of  a  public  prosecutor  to  give  such  opportunities  to  a  witness,  and  not  to 
leave  the  statements  until  it  hasbeenshown  that  an  opportunity  has  been 
given  to  the  witness  for  explanation.  In  these  remarks  my  brother  Burkitfc 
has  authorized  me  to  say  that  he  fully  concurs. 


YIII]  DEBI   SINGH  V.   JHANNO  KUAR  16  All.  210 

16  A.  209  =  14  A.W.N.  (1894)  22.  1894 

APPELLATE  CIVIL.  JAN.  17, 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji.          APPEL- 
LATE 

DEBI  SINGH  (Plaintiff)  v.  JHANNO  KUAR  AND  ANOTHER  (Defendants)  *     CIVIL. 

[17th  January.  1894.]  ^  — 

Act  XIX  cf  1873  (N.W.P.  Land  Revenue  Ait  ,  s.  77 — Landholder  and  tenant— Determi-    <i  a  w  v 
nation  cf  rent — Suit  for  arrears  cf  tent  as  so  determined  tor  a  period  prior  to  such  '     '    ' 

determination.  (1894)  22, 

An  order  of  a  Settlement  Officer  under  s.  77  of  Act  No.  XIX  of  le-73  determin- 
ing rent  is  a  purely  prospective  order  and  will  not  entitle  the  landlord  to  sue  bis 
tenant  for  rent  at  the  rate  fixed  thereby  for  anv  period  antecedent  to  the  1st 
of  July  next  following  the  date  of  suoh  order.  Mahadeo  Pra&ad  v.  Mathura  (I) 
distinguished. 

[P.,  2  A.L  J.  1  ;  R.,  20  A.  296  (298).] 

THE  facts  of  this  case    sufficiently  appear  from  the  judgment  of  the 
Court. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellant. 
Mr.  H.  C.  Niblett,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — This  appeal  baa  arisen  in  a  suit  for 
arrears  of  rent  brought  under  s.  93  of  Act  No.  XII  of  1881  in  a  Court  of 
Revenue.  The  defendants  were  ex-proprietary  tenants.  The  landlord  bad 
obtained  an  order  from  a  Settlement  Officer  under  Act  No.  XIX  of  1873 
determining  the  rent.  The  arrears  for  which  [210]  he  sued  were  in 
respect  of  a  period  prior  to  the  date  of  tbat  order.  The  learned  District 
Judge  held  that  s.  77  of  Act  No.  XIX  of  1873  applied  and  prevented  the 
plaintiff  from  obtaining  in  respect  of  the  period  in  .question  a  decree  for 
the  rent  as  fixed  by  the  order  of  the  Settlement  Officer.  The  plaintiff  has 
appealed.  The  Full  Bench  ruling  in  Mahadeo  Prasad  v.  Mathura  (1)  has 
been  relied  upon  on  behalf  of  the  plaintiff-appellant,  as  has  also  the  judg- 
ment of  this  Court  in  Ranjit  Singh  v.  Diwan  Singh  (2).  On  the  other 
hand,  the  judgment  of  this  Court  in  Radha  Prasad  Singh  v.  Jugal  Das  (3) 
has  been  relied  upon.  We  do  not  question  the  correctness  of  the  judg- 
ment of  the  Full  Bench  in  Mahadeo  Prasad  v.  Mathura,  but  in  that  case, 
the  rent  of  the  occupancy-tenant  had  been  determined  on  an  application 
under  s.  95,  cl.  (I)  of  Act  No.  XII  of  1881.  In  the  present  case  the  deter- 
mination of  the  rent  was  under  Act  No.  XIX  of  1 873.  It  was  competent  to 
the  landlord  to  have  obtained  a  determination  of  the  rent  under  Act  No.  XII 
of  1881,  and  if  he  had  done  so  we  could  have  applied  the  ruling  of  the 
Full  Bench.  In  our  opinion  the  effect  of  s.  77  of  Act  No.  XIX  of  1873 
is  to  limit  the  determination  of  the  rent  determined  by  a  Settlement 
Officer  under  that  Act  to  the  rent  which  shall  be  payable  from  the  1st  day 
of  July  following  the  date  of  the  order,  and  therefore  cannot  be  treated  as 
a  determination  of  the  rent  at  which  the  tenant  is  to  be  taken  to  be  hold- 
ing the  land  at  or  prior  to  the  date  of  the  order.  Tbe  ruling  in  Radha 
Prasad  Singh  v.  Jugal  Das  (3)  is  in  conflict  with  that  in  Ranjit  Singh  v. 
Dirvan  Singh  (2),  and  further,  it  seems  to  us  contrary  to  the  whole  policy 

*  Second  Appeal,  No.  800  of  1892,  from  a  decree  of  A  M.  Matkham.  Esq..  District 
Judge  of  Meerut,  dated  the  10th  May  1892,  confirming  a  decree  of  Beth  Harnam 
Chunder,  Deputy  Collector  cf  Bulaodahahr,  dated  the  18th  December  1890. 

(1)  8  A.  189.  (2)  9  A.  W.  N.   (1839)  175  (3)  9  A.  185. 
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1894        of  Act  No.  XIX  of  1873  and  Act  No.  XII  of  1881  that  a  Civil  Court 
JAN.  17.     should  determine  the  rent  payable  in  respect  of  a  holding  to  which  those 

Acts  apply.     We  dismiss  the  appeal  with  costs. 
APPKL- 

Apveal  dismissed. 
LATE 

CIVIL. 

16  A.  211  =  14  AWN.  (1894)  22. 

H Iw.lT  ^2H3  APPELLATE  CIVIL. 

{1894)  22.  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji, 


GHAMANDI  LAL  (Plaintiff]  v.  AMIR  BEG  AM  (Defendant)* 
[18th  January,  1894.J 

Civil  Procedure  Code,  s.  3(.o  -  Nnn-joinner—Deith  of  a^dlant  during  jrendfncy  of 
appeal— One  only  of  three  repretentatives  brought  nyon  the  reccrd — Abatement  of 
appeal. 

The  words  "  the  legal  representative  "  in  s.  355  of  the  Code  of  Civil  Procedure 
must,  where  there  are  more  than  one  legal  representative,  be  read  in  the  plural. 

Hence  where  a  sole  appellant  died  during  the  pendency  of  his  appeal,  leaving 
three  legal  representatives,  and  only  one  of  such  legnl  representatives  was  brought 
upon  the  record  in  the  rl*oe  of  the  deceased  appellant  within  the  prpsoribed 
period  of  limitation  :  Btld  that  the  appeal  must  abate.  Either  all  the  legal 
representatives  of  the  deceased  appellant  should  have  been  brought  upon  the 
record  as  appellant,  or,  if  any  had  refused  to  be  joined  as  appellants,  they 
should  have  been  brought  on  as  respondents. 

[(Overruled  by  25  A.  27)  ;  F  ,  30  A.  117  =  5  A.L  J  62  =  A.W.N.  (1908)  41  =3  M.L.T. 
207  ;  4  A.L.J.  344:  R  .  i>2  A.  22'2;  D..  25  A.  27  =  22  A.W.N.  171;  23  M.  125  (131); 
26  M,  230  (235)  =12  M.L.J.  368  (374),] 

THE  facts   of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Babu  Durga  Charan  Banerji,  for  the  appellants. 
The  respondent  was  not  represented. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — The  plaintiff,  appellant  here,  obtain- 
ed a  decree  against  a  Muhammadan.  From  that  decree  the  Muham- 
madan  appealed,  and  after  bis  api:eat  bad  been  admitted  on  the  register 
he  died.  The  Muhammadan  left  three  beirs.  One  only  of  those  heirs 
was  brought  on  the  record  as  representative  of  the  deceased  appellant. 
The  plaintiff  'respondent,  in  the  Court  below,  opposed  the  bringing  on  of 
one  only  of  the  heirs.  The  learned  District  Judge  applied  s.  544  of  the 
Code  of  Civil  Procedure.  His  view  was  that  the  original  sole  defendant 
having  died,  there  were  three  separate  defendants,  his  representatives,  in 
existence,  and  that  one  of  them  might  carry  on  the  appeal.  Tbe  Judge 
overlooked  the  fact  that  the  three  representatives  were  not  on  the  record 
and  could  in  no  sense  have  been  considered  as  three  separate  defendants. 
He  also  overlooked  the  fact  that  where  a  defendant  dies  after  decree  and 
leaves,  say,  three  legal  representatives,  each  of  these  representa-[212] 
tives  is  not  entitled  to  bring  a  separate  appeal  against  the  decree. 
In  such  a  case  there  could  be  only  one  appeal.  Section  544  has  no  appli- 
cation to  a  case  like  this.  The  defendant,  appellant  in  the  Court  below, 

*  Seoond  Appeal.  No.  735  of  1892.  from  a  decree  of  A.  M.  Markham,  Esq.,  District 
Judge  of  Meerut,  dated  the  10th  May  1892.  reversing  a  decree  of  Babu  Fiari  Lai, 
Subordinate  Judge  of  Meerut,  dated  the  23rd  December  1890. 

136 


YIII] 


QUEEN-EMPRESS  V.   ROBINSON 


16  All.  213 


having  died,  the  appeal  could  only  be  carried  on  if  such  person  or  persons       1894 

as  represented  the  interests  of  the  deceased  appellant  were  on  the  record.      JAN.  181 

This  lady,  who  was  brought  on  adversely  to  the  plaintiff,  being  a  Muham- 

madan,  did  not  represent  the  interest  of  the  deceased  Mubammadan  defen-     APPEL- 

dant,  although  she  may  have  represented  her  own  interest  as  one  of  the  heirs.       LATE 

In  s.  365,  the  words  "  the  legal  representative  "  must,  where  there  are      QiviL. 

more  than  one  legal  representative,   be  read  in  the  plural.     It  might   be 

that  one  only  of  the  legal  representatives  of  a  deceased  appellant  was  will-    16  A.  211  = 

ing  to  carry  on  the  appeal.     In  that  case  that  legal  representative  should    14  A.W.N. 

make  the  other  legal  representatives  parties  to  the  appeal  as  respondents,     (1894)  22. 

if  they  refused   to  join  as  appellants,  so  that  the  Court  might  have  before 

it  all  the  persons  whose  interests  might  be  affected  by  the  decree  in  appeal. 

The    legal    representatives    of    the    deceased    appellant  not  having  been 

brought  upon  the  record  in  the  Court   below  within   time,   or  at  all,   the 

appeal  below  abated,  and   an  order  to  that  effect  should   have  been  made. 

We  allow  this  appeal  with   costs,  and,   setting  aside  the  decree  of  the 

Court  below  with  costs,  we  decree  that  the  appeal  below  abated  and   that 

the  decree  of  the  first  Court  stood. 

Appeal  decreed. 


16  A.  212  =  14  A.W.N.   (1894)49. 

APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Blair. 


QUEEN-EMPRESS  v.  ROBINSON.  *    [23rd  January,  1894.] 

Criminal  Procedure  Code,  ss.  417,  431 — Appeal  by  G»vtrnment  —  Practice— Act  XV  of 
1872  (Indian  Christian  Marriage  Act}. ss.  18.  66—  Fi'se  aeclaiation — Act  No  XLV of 
1860  (Indian  Penal  Code),  s.  193 — Maxim  "  Ignorantia  juris  non  excusai." 

The  maxim  ignorantia  juris  non  excusit  cannot  be  applied  to  a  declaration, 
though  in  fact  false,  made  under  s.  18  of  Act  No.  XV  of  187'2,  inasmuch  as  to  the 
[213]  declaration  required  by  that  section  to  be  made  is  a  declaration  as  to  the 
belief  only  of  the  person  making  it  ;  and  further,  in  order  to  entail  the  penal 
consequences  provided  for  by  s.  66  of  the  said  Act,  such  false  declaration  must  be 
made  ''  intentionally." 

An  appeal  on  behalf  of  Government  in  the  exercise  of  the  powers  conferred  by 
s.  417  of  the  Code  of  Criminal  Procedure  should  not  be  entertained  when  the 
judgment  appealed  from  is  based  upon  faots  and  the  conclusions  of  the  Court  are 
such  a<?  may  reasonably  be  arrived  at  upon  the  faots  found.  Empress  of  India  v. 
Gayadin  (\)  referred  to. 

[Diss.,   17  C.P.L.R    75  (92)  ;  R.,  21  A.  122  (126)  ;  7  P.R.  1904  Or.— 97  P.L.E.    1904  ; 
2  L.B  P,  303  =  1  Cr.L.J.  10^2.] 

THE  facts  of  this  case  are  sufficiently  stated  m  the  judgment  of  the 
Court. 

The  Public  Prosecutor  (Mr.  A.  Strachey),  for  the  appellant. 

The  judgment  of  the  Court  (TYRRELL  and  BLAIR,  JJ.)  was  delivered 
by  BLAIR,  J. 

JUDGMENT. 

This  is  an  appeal  by  the  Local  Government  under  s.  417  of  the  Code 
of  Criminal  Procedure  from  the  order  of  Mr.  Lyle,  Joint  Magistrate  of 


*  Criminal  Appeal  No.  840  of  1893  (by  Government). from  the  order  of  H.W.  Lyle, 
Esq.,  Joint  Magistrate  of  Benares,  dated  the  5th  of  June  1893. 

(1)  4  A.  148 
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1894        Benares,  dated  the  5'h  of  June  1893,  acquitting  the  abovenamed  Franoisr 
JAN.  33.      Robinson  of  an  offence  punishable  under  s.  193  of   the  Indian  Penal  Code 

read  with  s.  66  of  the  Act  XV  of  1872,  on  the  grounds,  first,  that  it  was 

APPEL-     essential  to  the  doing  of  justice  that  the  Magistrate  should  have  summoned 
LATE       and  examined  as  witnesses  the  Rev.  H.  A.    Sealy  and  Mr.  Charles  Wood- 
OBIMINAL   war<^  under    the  powers  conferred    by  ss.  252  and  540  of  the  Code  of 
Criminal  Procedure,   inasmuch  as  the  Magistrate  was  well  aware  of  the 
16  A.  212=  importance  of  the  evidence  those  witnesses  were  in  a  position  to  give,  and, 
14  A.W.N.   secondly,  that  the  Magistrate  ought  not  to  have  refused  the  complainant's 
(1894)  49.     application  to  summon  certain  witnesses.  The  applicant  thereupon  prayed 
this  Courfe  to  direct   the  re-trial  of   the  accused  and    to  direct  the  Magis- 
trate to  take  the  evidence  of    the  Rev.  Mr.  Sealy  and  Mr.  Charles   Wood- 
ward and   to  certify  the  said  evidence  to  this  Court.     The  Magistrate  has 
been  directed  to  take  and  certify  such  evidence  as  prayed  and  the  evidence 
of  the  Rev.  Mr.  Sealy  has   been   taken  and  certified   accordingly.     It  has 
not  been  possible  to  take  the  evidence  of  Mr.  Woodward. 

There  now  remains  for  decision  the  single  question  whether  the 
petition  of  appaal,  in  so  far  as  it  prays  for  a  re-trial,  ought  to  be  [214]' 
admitted  or  summarily  rejected  under  the  provision  of  s.  421  of  Act  X  of 
1882.  The  Court  has  perused  the  petition,  the  copy  of  the  order  complain- 
ed of  was  sent  for,  and  persued  the  record,  and  has  heard  the  learned 
Public  Prosecutor  in  support  of  the  application. 

The  principles  to  be  applied  on  the  hearing  of  this  appeal  are  fully 
and  satisfactorily  laid  down  in  the  case  of  the  Empress  of  India  v. 
Gayadin  (1).  In  considerii  g  an  appeal  by  Government  against  an 
order  of  acquittal,  it  is  not  for  the  High  Court  to  say  whether,  if  it  had 
been  trying  the  case,  it  might  not  have  taken  a  view  opposed  to  that  of 
the  lower  Court.  That  is  not  the  test  to  be  aoplied  to  determine  such 
an  appeal.  While  the  H-gh  Court  fully  recognizes  the  necessity  for  the 
existence  of  such  powers  in  the  Local  Government  in  this  country,  it 
is  equally  clear  that  those  powers  should  be  most  sparingly  enforced  ;  and, 
in  respect  to  pure  questions  of  fact,  only  in  those  cases  where,  through 
the  incompetence,  stupidity  or  perversity  of  a  subordinate  tribunal, 
such  unreasonable  or  distorted  conclusions  have  been  drawn  from  evid- 
ence as  co  produce  a  positive  miscarriage  of  justice.  It  is  not  because 
a  Judge  or  Magistrate  has  taken  a  view  of  the  case  in  which  the  Govern- 
ment does  not  coincide,  and  has  acquitted  the  accused  persona,  that  an 
appeal  from  his  decision  must  necessarily  prevail,  or  that  the  High  Court 
should  be  called  upon  to  disturb  the  ordinary  course  of  justice  by  putting 
in  force  the  arbitrary  powers  conferred  by  s.  417.  The  doing  so  should 
*  be  limited  to  those  instances  in  which  the  lower  Court  has  so  obstinately 
blundered  and  gone  wrong  as  to  produce  a  result  mischeivous  alike  to 
the  administration  of  justice  and  the  interests  of  the  public.  The  Sessions 
Judge  in  the  present  case  has  had  the  witnesses  before  him,  and 
consequently  the  best  opportunity  of  judging  their  truth  ;  and  he  appears 
to  have  conducted  the  inquiry  with  care  and  patience,  and  to  have  weighed 
and  considered  the  facts  no  the  beat  of  his  ability.  It  may  be  that  the 
High  Court  may  have  arrived  at  a  different  view  ;  but  holding  this  decision 
to  be  an  honest;  and  not  unreasonable  one,  of  which  the  facts  were 
suscanHble,  the  High  Court  unhesitatingly  dismissed  the  appeal. 

[215]  The  facts  of  the  present  case  are  these : — The  accused  person, 
who  is  an   Englishman    and   a  member  of  the  Church  of  England,  was 

(1)  4  A.  148. 
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contemplating  marriage  with  the  sister  of  his  deceased  wife.     With  a  view       1394, 
to  procuring  the  solemnization  of  the  intended  marriage,  a  sworn  declara- 
tion was  made    by    Robinson    and  the  lady  he  intended  to  marry,  the  ' 
material    words    of  which    are : — "  Deponents    further    make    oath   and     ^ppgL- 
say  (each  as  to  bis  and  her  own  belief),  that  there  is  no  let  or  impediment 
of  pre-contract,  kindred  or  alliance,  or  any  other  lawful  cause  whatsoever, 
or  any  suit  pending  in  any  Ecclesiastical  Court,  to  bar  or  hinder  the  said       ^IVILt 
intended  marriage.  "                                                                                                13  A  212  = 

The  defendant  was  brought  into  Court  upon  the  allegation  that  at  the    14  A  W.N. 
time  he  made  the  said  declaration  he  knew  as  a  matter  of  fact  that  it  was    (1894)  49. 
untrue      That  he  was  aware  that  the  person  he  intended  to  marry  was 
the  sister  of  his  previous  wife  is   beyond  doubt,  as  is  proved  by  a  letter 
written  by  him  to  the  Eev.  Mr.  Jones  on  the    13th  of    December  1892, 
but  bis  defence  was  based  on  tbe  statement  that  he  was  not  aware  at  the 
time  of  making  the  declaration    that  such   affinity  constituted  an  impedi- 
ment within  the  meaning  of  s.  18  of  Act  No.  XV  of  1872  to  bar  or  hinder 
the  said  marriage. 

That  such  a  marriage  between  Roman  Catholics  would  be  illegal  has 
been  held  by  a  Full  Bench  of  the^High  Court  of  Calcutta  in  the  case  of 
Lopez  v.  Lopez  (I),  wherein  it  was  held  that  the  prohibited  degrees  for 
parties  to  that  marriage  (who  were  not  of  English  domicile)  were  those 
prohibited  by  the  customary  law  of  the  class  to  which  they  belonged,  that 
is  to  say,  the  law  of  the  Roman  Catholic  Church  as  applied  in  this 
country.  Three  years  later  Mr.  Justice  Straight  in  an  unreported  case 
(Pimen  v.  tiindhaugh,  Matrimonial  Jurisdiction  No.  I  of  1888)  held  that  a 
similar  marriage  between  English  people  who  were  also  members  of  the 
Church  of  England  was  invalid,  basing  his  decision  on  the  ground  that 
both  parties  were  domiciled  in  England  and,  as  such,  were  subject  to  the 
English  law. 

In  the  case  of  Hilliard  v.  Mitchell  in  (2),  Justice  Wilson  held  that 
persons  being  of  English  domicile  and  also  members  of  the[216]0hurch  of 
England  were  prohibited  from  such  a  marriage,  both  by  the  law  of 
England  and  by  the  law  of  the  class,  to  wit,  the  Church  of  England,  to 
which  they  belonged.  We  are  not  disposed  on  an  ex  parte  application  to 
controvert  the  soundness  of  these  rulings,  which  indeed  have  not  been 
questioned  by  the  Magistrate  in  his  adjudication. 

We  have  now  to  consider  whether  this  is  a  case  to  which  the  doctrine 
of  "  ignor,intia  juris  non  excusat  "  can  be  held  to  apply.  Section  66  of 
Act  No  XV  of  1872  makes  penal  the  "  intentionally  making  a  false  oath.  " 
The  alleged  false  declaration  was  made  "  to  the  best  of  the  deponent's 
belief."  The  word  "  intentionally  "  would  be  superfluous  if  the  law  is 
taken  to  impute  knowledge  whether  it  in  fact  exists  or  not.  The  limita- 
tion "  to  the  best  of  his  belief  "  would  be  removed  by  holding  that  such 
belief  or  non-belief  was  immaterial.  Bub  s.  18  of  Act  XV  of  1872  imposes 
a  declaration  of  belief  only.  It  is  in  these  words  "  that  he  or  she  believes 
that  there  is  not  any  impediment  of  kindred,  or  affinity,  or  other  lawful 
hindrance  to  the  said  marriage.  "  We  therefore  are  of  opinion  that  the' 
Magistrate  rightly  tried  the  question  whether  it  was  proved  satisfactorily 
that  the  accused  was  conscious  that  he  was  making  a  false  declaration 
when  be  deposed  that  he  did  not  in  fact  know  that  there  was  any  legal 
impediment  to  the  intended  marriage.  Indeed,  we  do  not  think  the 

(1)  13  C.  706.  (2)  17  0.  324. 
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1894        contrary  proposition  was  seriously  maintained  or  raised  in  the  petition  of 
JAN.  23.      appeal. 

The  evidence  pro  and  con  seems  to  have  been   ably  and  impartially 

APPBL-     discussed  by  the  Magistrate,  and  we   certainly  do  noi  think  that  the  con- 

LATE       elusion  at  which  he   arrived  was  an  unreasonable  one.     The  standard    of 

CIVIL       Pr°°f  iQ  a  criminal  trial  is  not  the  same  as  in  an  ordinary    civil  case.     No 

conviction  should  be  arrived  at  unless  upon  clear,  cogent  and  coherent  evid- 

15  A.  212=  ence  which  leaves  upon  the  mind  no  substantial  doubt.  The  face  that  one 
14  A.W.N.  reverend  gentleman  was  willing  to  perform  the  ceremony  in  the  present 
(1894)  49.  case,  and  that  another  responsible  functionary  had,  under  the  advice  of  the 
Advocate-General  of  Bengal, solemnized  a  marriage  between  persons  similar- 
Iv  related,  would  hardly  conduce  to  the  balief  that  tha  prohibition  of  such 
[21 7] marriages  was  imperatively  enacted  by  the  law.  It  might  have  been 
so  laid  down  by  ecclesiastical  authority,  and  might  also  form  part 
of  tbe  law  of  England]  but  to  a  person  who  knew  or  believed  he  knew 
that  there  were  parts  of  the  British  dominions  not  remote  from  India 
where  no  similar  restriction  was  in  force,  the  inference  would  be  by 
no  means  clear  that  the  law  in  India  followed  in  this  respect  the 
law  of  England.  It  was  an  inference  not  drawn  by  the  Magistrate  until 
referred  to  authority,  nor  by  the  Eev.  Mr.  Jones  nor  by  Mr.  Kemble.  It 
seems  difficult  then  to  impute  a  more  accurate  knowledge  to  tbe  manager 
of  the  refreshment-room  at  Buxar  station.  The  evidence  of  the  Eev. 
Mr.  Sealy  taken  by  special  order  of  this  Court  is  instructive  on  this  point. 
He  says  : — "  I  was  not  sure  that  in  India  tbe  law  was  the  same  as  in 
England,  nor  did  I  know  that  there  was  any  difference  between  the  state 
of  things  in  India  and  Ceylon."  He  states  also,  in  relation  to  Mr.  Charles 
Woodward,  who  was  the  brother  of  the  lady  proposed  to  be  married  and 
strongly  opposed  to  the  marriage,  that  "  tbe  reason  be  gave  "  (for  opposing 
the  marriage)  "  was  that  it  was  contrary  to  the  law  of  the  Church  of 
England  and  that  as  a  communicant  member  he  objected  to  it."  The 
inference  seems  obvious  that  Mr.  Charles  Woodward  also  was  ignorant 
that  such  a  marriage  was  illegal. 

The  silences  and  concealments  on  the  part  of  the  accused,  upon  which 
the  prosecution  relies  as  proof  of  gulity  knowledge,  may  be  fairly  and 
naturally  explained  by  his  desire  to  escape  obstruction  by  tbe  eeclesiasti- 
cal  authorities  conscientiously  acting  for  the  enforcement  of  Church  law 
.and  do  not  constrain  us  to  impute  to  him  knowledge  that  bis  proposed 
marriage  was  in  violation  of  the  law  of  tbe  land.  Tbe  evidence  of  Mr. 
Saaly,  taken  at  the  instance  of  the  complainant,  appears  to  us  to  fully 
justify  the  finding  of  the  Magistrate.  He  says  that  Eobinson  expressed 
his  willingness  to  go  to  Ceylon  or  some  other  colony  to  be  married,  if  the 
intended  marriage  was  illegal  in  India.  Mr.  Sealy  also  says  in  answer 
to  the  accused  : — "  I  should  not  have  thought  it  possible  that  you 
would  have  done  anything  which  you  knew  to  be. contrary  to  the 
law.  and  which  would  render  you  liable  to  a  criminal  action.  I  never 
[218]  pointed  out  that  you  would  bo  liable  to  any  legal  penalty.  I  only 
pointed  out  what  your  position  would  be  in  society  and  in  the  eyes  of  the 
Church."  Mr.  Sealy  also  gave  the  accused  a  high  character  for  integrity 
and  straightforwardness. 

Under  these  circumstances  we  are  satisfied  that  no  case  has  been 
established  for  tbe  exercise  for  our  exceptional  jurisdiction.  We  therefore 
reject  this  petition  of  appeal. 
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Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji,  APPEL- 


BHAGWAT DAS  (Plaintiff)  v.  DEBI  DIN  AND  ANOTHER  (Defendants)*     CIVIL. 

[24th  January,  1894.] 

Civil  Procedure  Code,  ss.  159,  578 — Application  to  summon  witnesses— Duty  of  Court  in     »  «  TO  M 
respect  of  such  explication — Effect  of  refusal  (>f  Court  to  summon  witnesses— Appeal.   •**•  •»••'• 

(1894)  45. 

Where  a  person  making  an  application  to  a  Civil  Court  for  witnesses  to  be  sum- 
moned has  negligently  or  with  intention  ,to  delay  the  hearing  postponed  the 
making  of  his  application  for  a  summons  until  a  time  when  it  would  be  impos- 
sible to  obtain  the  attendance  of  the  witnesses  at  the  hearing,  the  Court  might 
properly  refuse  to  adjourn  the  hearing,  but  nevertheless  it  would  be  the  duty  of 
the  Court  to  order  the  summons  asked  for  to  issue,  as  the  Court  is  not  given  a 
discretion  under  s.  159  of  the  Code  of  Civil  Procedure  enabling  it  to  refuse  such  an 
application. 

Where  under  circumstances  similar  to  these  indicated  above  an  application  to 
summon  witnesefs  was  refused  and  that  refusal  was  made  one  of  the  grounds  of 
appeal  against  tLe  decree  in  the  suit  :  Held  that  s.  578  of  the  Code  of  Civil 
Procedure  would  apply  if  the  irregularity  in  refusing  the  application  did  not 
affect  the  merits  of  the  case  If  it  did  affect  the  merits  of  the  case,  the  ground 
of  appeal  would  be  a  good  one.  Krishna  Churn  Baisack  v.  Protab  Chunder 
Surma  (1)  and  Rai  Kali  v.  Alardkh  Pirbhai  (2)  approved. 

[R.,  13  C.P.L.R.  152.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Maulvi  Muhammad  Ishaq,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

[219]  EDGE,  C.  J.,  and  BANEBJI,  J. — The  plaintiff  in  the  suit  out  of 
which  this  appeal  has  arisen  applied  on  the  17th  of  March,  1892,  to  the 
Subordinate  Judge,  in  whose  Court  the  suit  was,  to  have  some  witnesses 
examined  upon  commission  and  to  have  other  witnesses  residing  in 
Benares,  Mirzapur  and  Gbazipur  examined.  The  suit  was  in  the  Court 
of  the  Subordinate  Judge  of  Allahabad.  Benares,  Mirzapur  and  Ghazipur 
are  connected  by  railway  and  are  within  200  miles  of  Allahabad.  Conse- 
quently those  persons  are  persons  who  would  have  been  bound  under 
s.  176  of  the  Code  of  Civil  Proceedure  to  attend  in  person  and  give  evidence. 
The  application  for  a  commission  related  to  persons  whom  it  was  desired  to 
examine  and  who  resided  in  Calcutta  and  Gorakhpur.  Tbe  llth  of  February, 
1892,  was  the  date  which  had  been  fixed  for  the  settlement  of  issues,  and  the 
21st  of  March,  1892,  was  the  date  fixed  for  the  hearing  of  suit.  The  Subordi- 
nate Judge  refused  the  application.  We  presume  he  thought  it  too  late,  and 
that  the  witnesses  could  not  have  been  produced  before  the  Court  at  the 
hearing  on  the  21st.  We  entirely  agree  with  the  High  Court  at  Calcutta 
in  Krishna  Churn  Baisack  v.  Protab  Chunder  Surma  (1)  that  a  Court  ought 
not  to  refuse  an  application  for  a  summons  to  compel  the  attendance  of 
witnesses  merely  because  in  its  opinion  the  witnesses  cannot  be  present 
before  the  termination  of  the  trial.  To  the  same  effect  is  the  decision  of 

*  Second  Appeal  No.  784  of  1892  from  a  decree  of  G.  F.  G.  Forbes,  Esq.,  Officiat- 
ing District  Judge  of  Allahabad,  dated  the  31st  of  May  1895,  confirming  a  decree  of 
Babu  Pian  Lai.  Subordinate  Judge  of  Allahabad,  dated  the  21st  March  1892. 

U)  7  C,  560.  (2)  15  B.  86. 
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the  Bombay  Court  in  Rai  Kaliv.  Alarakh  Pirbhai  (1).  In  each  of  these 
cases  ic  was  pointed  out -thai  the  Court  may  refuse  to  adjourn  the  hearing 
in  order  that  the  winesses  may  attend.  We  are  of  opinion  that  where  the 
applicant  for  a  summons  has  negligently  or  with  intention  to  delay  the 
hearing  postponed  the  making  of  bis  application  for  a  summons  until 
a  time  when  it  would  be  impossible  to  obtain  the  attendance  of  the 
witnesses  at  the  hearing,  the  Court  might  properly  refuse  to  adjourn  the 
hearing,  but  nevertheless  it  would  be  the  duty  of  the  Court  to  order  the 
summons  asked  for  to  issue,  as  a  Court  is  not  given  a  discretion  under 
s.  159  of  the  Code  of  Civil  Procedure  enablingit  to  refuse  such  an  application. 
[220]  We  are  not  now  referring  to  what  would  take  place  if  the  applicant 
did  not  within  time  fixed  by  the  Court  make  the  deposit  referred  to  in 
s.  160  of  the  Code.  We  are  also  of  opinion  that  where  an  application  such 
as  was  made  here  has  been  refused  and  that  refusal  is  one  cf  the  grounds 
taken  by  the  appellant  in  appeal  from  the  decree  in  the  suit,  s.  578  of  the 
Code  would  apply,  if  the  irregularity  in  refusing  the  application  did  not 
affect  the  merits  of  the  case.  If  it  did  affect  the  merits  of  the  case  it 
would  be  a  good  ground  of  appeal. 

Now  in  this  case  it  is  very  difficult  to  ascertain,  whether,  if  these 
witnesses  had  been  called,  their  evidence  would  or  would  not  have  been 
admissible  in  the  lower  appellate  Court  in  this  case.  On  behalf  of  the 
plaintiff,  who  was  appellant,  it  was  alleged  that  one  Gopi  N*th,  who  was 
one  of  the  persons  mentioned  rn  the  application,  would  be  a  material 
witness  as  to  the  contents  of  the  sarkhat  and  the  consideration,  if  any, 
given  for  the  sale  to  the  plaintiff.  The  lower  appellate  Court  went  into 
the  question  of  whether  the  evidence  of  Gopi  Nath  would  have  been  ad- 
missible, the  sarkhat  not  having  been  produced  and  its  absence  not  having 
been  in  the  opinion  of  the  lower  appellate  Court  accounted  for.  On  the 
evidence  before  us,  we  cannot  arrive  at  a  conclusion  as  to  whether  the 
lower  appellate  Court  was  right  or  wrong  in  the  opinion  which  it  formed 
as  to  the  inadmissibility  of  Gopi  Nath's  proposed  evidence.  In  our  opi- 
nion where  a  party  in  appeal  desires  to  show  that  the  evidence  which  he 
expected  from  a  witness  whom  he  desired  to  have  summoned  would  be 
material,  it  is  for  that  party  by  affidavit  or  otherwise  to  satisfy  the  Court 
that  the  evidence  would  have  been  admissible  and  would  have  been 
•  material. 

In  this  case,  although  it  is  possible  that  Gopi  Nath's  evidence  might 
not  have  been  believed  had  he  been  examined,  it  might  have  been  admis- 
sible and  might  possibly  have  been  material. 

We  direct  the  lower  appellate  Court  to  summon,  subject  to  the  plain- 
tiff's making  the  necessary  payments,  such  of  the  witnesses  included  in 
his  application  of  the  17th  of  March,  1892,  as  were  not  summoned,  and  to 
taka  the  material  evidence,  if  any,  which  may  be  [221]  admissible,  of 
such  witnesses  ;  to  consider  the  whole  evidence  in  the  case  and  to  return 
the  findings  on  the  issues  involved  in  the  appeal  to  this  Court.  Ten  days 
will  be  allowed  for  objections  on  the  return. 

Cause   remanded. 


(I)  15  B.  96. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


KAMA  NAND  AND  OTHERS  (Plaintiffs)  v.  SURGIANI  (Defendant)* 
[2nd  February,  1894.] 

Hindu  Law—M'tak'hira, — IvhfrHince  -"  Steo-ntother" — Custom — 'Nature  of  evidence 
necessary  to  establish  a  custom  at  variance  wi\h  th»,  general  law. 

According  to  the  Mitak-thara  school  o'  Hindu  law  a  step-mother,  not  being  one 
of  the  fern  vies  expressly  named  in  the  Mitakshara  and  not  being  included  under 
tht»  term  "mother"  in  Chapter  II,  s.  3.  o*nnot  inherit;  from  berrtpcaaqed  steutson. 
Gawi  Sahai  v.  Ruhko  (1),  Jaint  Narain  v  8heo  Dai  (2),  Lala  Jo/i  Lai  v. 
Muiammit  -Durami  Kowr  (3l,  Kessarbai  v.  Valab  Ranji  (4t  and  Kumaravelu  v. 
Vi.ra.ni  Gmndai  (5),  referred  to. 

Where  it  is  sought  to  establish  the  existence  of  a  custom,  modifying  or  varying 
the  general  law,  the  kind  of  evidence  that  ought  to  be  regarded  is  evidence  show- 
ing that  the  right  claimed  by  custom  was  more  or  lese  contested  and  the  contest 
abandoned  by  some  one  who,  if  the  custom  had  not  existed,  would  have  been 
entitled,  or  evidence  showing  that  generally  in  the  district  the  custom  wan 
followed  to  the  exoluison  of  persons  wbo,  if  it  bad  not  been  for  the  custom, 
would  presumably  have  enforced  their  right  undar  the  general  law, 

£F.,  28  A.  187=(1905)  A.W.N.  242  =  2  A.L.J.  654  ;  R  ,  37  C.  214  (2191  =  11  C.L.J.  588 
(5901  =  14  C  W.N  443  <445>  =  5  Ind.Ca?.  135  (136>  ;  17  C  L.J.  405  (409)  =  16  Ind. 
CU".  900  902);  34  P. R.  1907  =  112  PW.R.  '907;  99  P. R.  1907  =  167  .P.L.R. 
1908.  3  P.R.  1903  =  94  P.L.R.  1908  =  16  P.W.R.  1998.] 

THE  facts  of  this  case  sufficiently  appear  fromothe  judgment  of  the 
Court. 

Pandit  Sundar  Lai,  for  the  apoellants. 

Mr.  T.  Conlan  and  Pandit  Moti  Lil,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BURKITT,  J. — The  appellants  in  this  second  appeal 
are  the  plaintiffs  in  a  suit  brought  against  one  Musammat  Surgiani  to 
recover  certain  iramoveabla  property  which  the  plaintiffs  allege^  that  they 
became  entitled  to  upon  the  deat'i  «f  one  Chote.  Musammat  Surgiani  is 
the  widow  of  one  Kheri.  Kheri  [222]  had  a  son  name'!  Balak  who  sur- 
vived him.  As  Balak  was  a  separated  Hindu,  on  his  death  his  widow 
Musammat  Cbote  took  the  property  in  suit  which  had  belonged  to  Balak 
in  his  lifetime.  There  are  ten  degrees  of  relationship  between  the  plain- 
tiffs and  B.ilak.  Both  Balak  and  the  plaintiffs  are  descended  from  a  com- 
mon ancestor,  one  Dharam  Singh.  Balak  was  the  step-son  of  Musammat 
Surgiani,  being  the  son  of  Kheri  by  another  wife.  In  the  written  state- 
ment of  Musammat  Surgiani  she  denied  chat  the  plaintiffs  were  in  any 
way  related  to  Kberi  or  Balak.  She  alleged  in  the  second  paragraph  that 
she  had  a  preferential  right  to  hold  possession  of  the  pronerty  on  the 
ground  that  she  was  the  wife  of  Kheri,  the  father  of  Balak.  The  third  plea 
in  the  written  statement  alleged  that  the  plaintiff's  were  not  of  the  family  of 
Kheri.  There  was  no  suggestion  in  the  written  statement  that  by  any 
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,*  Second  Appeal  No  859  of  1R92  from  a  decree  of  Babu  Sanwal  Singh,  Additional 
Subordinate  Judge  of  Saharanpur,  dated  the  29r.b  June  1P9-2,  reversing  a  decree  of 
Sheikh  Maula  Bakhsh,  Munsif  of  MuzaSarnagar,  dated  the  12th  December.  1891. 

(1)  3  A.  45.  (2)  5  A.  311.  (3)  B.L.R.  Sup,  Vol.  67. 

(4)  4  B.  188.  (5)  M.  29. 
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1894        custom  apart  from  Hindu   law  the    defendant  was  entitled  to  possession 

FEB.  2.      as  against  the  plaintiffs. 

The  first  Court,  finding  the  pedigree  of  the  plaintiffs  proved,  gave  them 

APPEL-     a  decree  for  possession.     The  Subordinate  Judge  on  appeal  also  found  the 
LATE       pedigree  proved,  but  be  referred  certain  issues  for  trial  under  s.  566  of  the 

CIVIL       Code  of  Civil  Procedure.     Some  of  those  issues  were  apparently  suggested 

'      by  a  confusion  of  thought  as  to  the  effect  of  decisions  on  questions  of  joint 

16  A.  221=   Hindu  families  and  survivorship.  The  issues  to  which  we  have  so  referred 
14  A.W.N.    are  in  our  view  immaterial.     The  third  issue  is  as  follows  : — "  What  is  the 

(189J)  47.  custom  of  the  district  in  which  the  defendant-appellant  lives  as  to  the 
right  of  succession  of  the  last  female  member  of  a  joint  Hindu  family 
irrespective  of  her  right  of  heirship  to  the  last  male  or  female  member,  i.e., 
does  she  take  the  estate  of  the  joint  family  or  is  excluded  by  the  separate 
living  heirs  of  the  propositus  ?"  No  one  had  suggested  that  any  question 
of  local  custom  apart  from  the  general  law  of  the  Hindus  affected  tha 
rights  of  the  parties.  The  Subordinate  Judge  apparently  framed  that 
issue  of  his  own  motion,  and  we  rather  infer  that  the  issue  was  suggested 
to  him  by  the  decision  in  a  Bombay  case  in  which  some  reference  was 
made  to  a  custom  in  that  Presidency.  Evidence  was  taken  by  tbeMunsif 
[223]  under  the  order  of  reference.  The  Munsif  dealt  with  that  evidence 
exhaustively.  As  he  states,  the  evidence  as  to  ten  out  of  the  thirteen 
cases,  they  did  not  in  any  way  support  any  such  custom  as  would 
entitle  the  defendant  to  possession  as  against  the  plaintiffs.  As  to  the 
other  three  cases  without  much  more  evidence  than  was  put  on  the 
record  concerning  them,  they  would  not  afford  evidence  of  a  custom.  A 
custom  where  it  is  disputed  and  where  it  goes  to  limit  or  vary  well-kn'own 
rules  of  law  must  be  clearly  proved  by  evidence.  It  is  not  sufficient, 
for  instance,  to  take  the  present  case,  to  show  that  a  step- mother 
took  and  remained  in  quiet  oossession  of  immoveable  property  which 
had  been  in  the  possession  of  her  deceased  step-son,  both  being  Hindus. 
Such  evidence  would  be  quite  inconclusive.  It  would  be  consistent 
with  there  being  no  claimant  for  the  property ;  with  there  being  in 
fact  an  heir  who  could  not  prove  his  pedigree  ;  with  there  being  an  heir 
who  could  prove  his  pedigree,  but  who  allowed  his  step-mother  to  remain 
in  possession  of  the  property  for  her  maintenance.  It  would  be  consistent 
with  there  being  an  heir  who  could  prove  his  title  and  his  pedigree,  but 
who,  having  regard  to  the  small  value  of  the  property,  did  not  think  it 
worth  his  while  to  enter  upon  possibly  expensive  litigation.  In  such  a 
case  the  kind  of  evidence  that  ought  to  be  regarded  is  evidence  showing 
chat  the  right  claimed  by  custom  was  more  or  less  contested  and  the  con- 
test abandoned  by  some  one  who,  if  the  custom  had  not  existed,  would 
have  been  entitled,  or  evidence  showing  that  generally  in  the  District  the 
custom  was  followed  to  the  exclusion  of  persons  who,  if  it  bad  not;  been 
for  the  custom,  would  presumably  have  enforced  their  right  under  the 
general  law.  Evidence  which  is  as  consistent  with  there  being  a  custom 
as  with  there  being  no  custom  at  all  is  not  evidence  of  a  custom  modi- 
fying or  varying  the  general  law.  In  this  case,  so  far  as  we  can  see, 
there  was  no  evidence  of  custom  in  the  strict  sense  to  be  considered.  But 
beyond  that,  the  Subordinate  Judge  should  not  have  raised  a  case  on  his 
own  motion  for  the  defendant  which  was  not  suggested  by  the  defendant 
in  her  written  statement,  and  which  could  not  have  been  omitted  from  her 
written  statement  if  she  had  been  relying  on  a  custom  so  much  at  variance 
with  the  ordinary  rule  of  Hindu  law  as  the  custom  found  by  the  Subordi- 
nate Judge  is.  [224]  In  her  appeal  to  the  lower  appellate  Court  the 
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defendant  never  suggested  any  question  of  custom.  It  is  not  therefore  1894 
necessary  to  consider  what  effect  this  custom  might  have  had  if  the  ques-  pEB.  3 
tion  had  been  raised  and  the  custom  had  been  proved.  

The  Subordinate  Judge   followed  the  decision  of   the   Sadr  Diwani     APPEL- 
Adalat  of  these  Provinces  in  Musammat  Bhuganee  Daiee  v.  Gopaljce  (1).       LATE 
He  being  in   ignorance   of  the   later  decisions  of  this   Court,   considered      CIVIL. 

that  that  decision   bound  him.     His   attention    was    not  drawn   to  the 

decision  of  a  Division   Bench  of  this  Court   in  Gauri  Sahdi  v.  Bukko  (2),  16  A.  221  = 
in   which   ifc  was  decided  that,  according  to  the  Mitakshara,  none  but   14  A.W.H 
females  expressly  named  can  inherit,  and  that  consequently  the  widow  of    (1894;  47. 
the  paternal  uncle  of  a  deceased   Hindu   not  being   so  named  was  not 
entitled  to  succeed  to  his  estate.     That  decision  was  approved  by  a  Fall 
Bench  of  this  Court  in  Jagat  Narain  v.  Sheo  Das  (3).     The  decision  of 
the  Full  Bench   of  the  Calcutta  Court  in  Lola  Joti  Lai  v.   Musammat 
Durani  Kower  (4)  shows  clearly  that  in  s.  3  of  Chap.  II  of  the  Mitakshara 
the  word   used    for  '  mother  '  does  not  include  step-mother.     The  same 
point  was  decided  in   Kesserbai  v.    Valab   Raoji   (5).     At  p.   208  of  that 
report  it  is  said  : — "  Ib  is  clear  that  the  step-mother  is  not  included  by  the 
Mitakshara  within  the  term  mother."    The  same  view  of  the  term  'mother ' 
as  used  in  the  Mitakshara  was    maintained  by  the  Madras  High  Court  in 
Kumaravelu  v.  Virna  Goundan  (6). 

There  is  no  authority  for  holding,  as  the  Subordinate  Judge  did,  that 
a  step-mother  of  a  deceased  son  can  inherit  to  him,  either  along  with  or  to 
the  exclusion  of  the  heirs  of  the  stepson,  although  they  may  be  as  far 
remote  as  ten  degrees  counting  ascent  and  decent.  It  was  a  mistake  on 
the  part  of  the  Subordinate  Judge  to  imagine  that  the  defendant,  her 
stepson  and  Musammat  Chote,  Balak's  wife,  had  any  community  of 
interest  in  the  property  in  question.  They  did  not  constitute  a  joint 
Hindu  family  possessed,  as  such,  of  this  property  as  joint  property.  As 
we  have  said  before,  the  Sub-[225]ordinate  Judge  was  apparently  led 
astray  by  the  decision  in  Musammat  Bhuganee  Daiee  v.  Gopaljee  of  the 
Sadr  Diwani  Adalat  of  these  Provinces.  That  decision  has  been  over- 
ruled by  later  cases. 

We  allow  this  appeal  with  costs,  and,  setting  aside  the  decree  of  the 
lower  appellate  Court,  we  restore  the  decree  of  the  first  Court  with  costs. 
This  decision  will  not  militate  against  such  rights  of  maintenance  as  the 
respondent  may  have. 

Appeal  decreed. 


(1)  8.D.A.  N.W.P.  (1862),  Vol.  I,  p.  306.  (2)  3  A.  45, 

(3)  5  A.  311.  (4)  B.  L.  R.  8up.  Vol.  67. 

(5)  4  B,  188.  (6)  5  M.  29. 
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16  A.  223  =  14  A.W.N.  (1894)  52. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


AMANI  BEGAM  AND  ANOTHER  (Defendants)  v.  MUHAMMAD  KARIM- 

ULLAH  KHAN  (Plaintiff).*     [15  bb.  February,  1894.] 
Muhammadan  Law— Widow's  lien  for  dower — Consent  of  heirs  to  possession  of  widow. 

Where  a  Mubammadan  widow  is  in  possession  of  the  property  of  her  deceased 
husband,  having  obtained  such  possession  lawfully  and  without,  force  cr  fraud, 
and  her  dower  or  any  part  of  it  is  due  arid  unpaid,  she  is  entitled  as  apain^t  the 
other  oo- heirs  of  her  husband  to  retain  possession  of  such  property  until  her  dower 
debt  is  paid.  It  is  immaterial  to  such  widow's  right  to  retain  possession  that 
such  possession  w»s  obtained  originally  without  the  consent  of  the  other  co-heirs. 
Mu^sumat  Btbee  Bachun  v.  Sheik  Hamid  Hcssein  (]),  Aziz-ullah  Klian  v.  Ahmad 
AH  Khan  ('2),  and  Bibee  Tajim  v.  Syui  Wahed  AH  <3)  referred  to. 

IF.,  P.L.R  U900)  335  :  R..  32  A.  563  =  7  A.L.J.  614  (616)  =  6  Ind.  Gas.  405  (406)  ; 
38  C.  475  (47P)  =  13  C.L.  J.  427  (429)  =9  Ind.Cas.  1031  (1033)  J  17  Ind.Cas.  81  =  15 
O.C.  257  (259).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Burkitt,  J. 

Mr.  Abdul  Majid,  for  the  appellants. 
Munsbi  Madho  Prasad,  for  the  respondents. 

JUDGMENT. 

BDRKITT,  J. — In  this  case  the  plaintiff-respondent,  Muhammad 
Karim-ullah  Khan,  sued  to  recover  possession  of  certain  fractional  shares  in 
the  property  left  by  one  Muhammad  Khan  on  the  allegation  that  being 
one  of  Muhammad  Khan's  heirs  under  the  Muhammadan  law,  he  was 
entitled  to  the  shares  claimed  bv  him.  Several  persons  were  imp'eaded  as 
defendants  and  amongst  them  [226]  two  widows  of  the  deceased  Muham- 
mad Khan  who  were  in  possession.  The  pleas  raised  by  the  latter,  firstly, 
denied  the  plaintiff's  pedigree  and  his  right  of  inheritance,  and,  secondly, 
asserted  that  the  widows  were  in  possession  in  lieu  of  dower  and  could 
not  be  turned  out  of  possession  until  that  dower  was  tendered  or  paid. 
The  Court  of  first  instance  found  that  the  plaintiff's  pedigree  was  proved 
and  that  he  was  entitled  to  the  shares  claimed,  but  dismissed  the  suit  on 
the  ground  that  the  widows  were  in  possession  in  lieu  of  dower  and  that 
as  the  plaintiff  had  not  offered  to  pay  that  dower,  bis  suit  for  possession 
could  not  succeed.  On  appeal  to  the  Subordinate  Judge  it  was  contended 
that  the  widows  had  not  obtained  possession  with  the  "consent  of  the 
heirs,"  and  that  therefore  the  plaintiff  was  entitled  to  succeed.  After  a 
remand  to  the  Court  of  first  instance,  which  on  appeal  was  set  aside  by 
this  Court,  the  Subordinate  Judge  decided  that,  as  it  was  not  proved  that 
the  widows  had  obtained  possession  of  their  late  husband's  estate  in  lieu 
of  dower  with  the  consent  of  other  heirs  express  or  implied,  the  plaintiff 
was  entitled  to  succeed. 

In  appeal  to  this  Court  it  was  contended  that  the  view  of  the  law 
taken  by  the  lower  appellate  Court  is  wrong,  the  consent  of  heirs  not 
being  necessary.  It  was  also  urged  that  as  the  widows  are  in  lawful 

•  Second  Appeal  No.  940  of  1893,  from  a  decree  of  Pandit  Raj  Nath.  Subordinate 
Judge  of  Mordabad,  dated  5th  May  1893,  reversing  a  decree  of  Babu  Bhawani  Chandar 
Chakravati,  Munsif  of  Sambhal,  dated  the  llth  June  1991. 

(1)  14  M,  I.  A.  377.  (2)  7  A.  353.  (3)  22  W,R.  118. 
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possession  of  their  husband's  estate  they  cannot  be  deprived  of  that  estate 
by  the  other  heirs  until  the  dower  debt  due  to  them  is  paid.  On  the  other 
band,  it  was  contended  for  the  respondent  that  the  rule  laid  down  by  the 
lower  Court  is  correct,  and  in  support  of  it  reference  was  made  to  Ajuba 
Begam  v.  Nazir  Ahmad  (1).  For  the  appellant,  the  attention  of  the  Court 
was  drawn  to  the  ruling  of  the  Lords  of  the  Privy  Council  in  Mussu- 
mat  Bebee  Bachun  v.  Sheikh  Hamid  Hossein  (2)  in  which,  at  page  384, 
their  Lordships  say: — "Whatever  the  right  may  be  called,  it  appears 
to  be  founded  on  the  power  of  the  widow  as  a  creditor  for  her  dower 
to  hold  the  property  of  her  husband  of  which  she  has  lawfully  and 
without  force  or  fraud  obtained  possession  until  her  debt  is  satisfied,  with 
the  liability  to  account."  Reference  was  also  made  to  the  case  of  [227] 
Aziz-ulla  Khan  v.  Ahmad  Ali  Khan  (3)  where,  at  page  357  of  the  report, 
Mr.  Justice  Mahmood  is  reported  to  have  said : — "  It  has  been  held  in 
many  cases  by  this  Court  and  the  Lords  of  the  Privy  Council  that  a  Muham- 
madan  widow  lawfully  in  possession  of  her  husband's  estate  occupies  a 
position  analogous  to  that  of  a  mortgagee,  whose  possession  cannot  be 
disturbed  until  the  dower  debt  has  been  satisfied."  To  the  same  effect  is 
the  language  of  the  Calcutta  High  Courfc  in  the  case  of  Bibee  Tajim  v. 
Syud  Wahed  Ali  (4),  where  it  was  held  that  the  other  co-heirs  to  the 
estate  of  a  deceased  Muhammadan  are  only  entitled  to  recover  their 
share  from  the  widow  in  possession  of  that  estate  upon  paying  her  any 
debt  which  may  be  due  to  her  from  her  deceased  husband,  and  that  the 
widow  was  therefore  unquestionably  entitled  to  hold  the  property  until  she 
was  paid  her  dower,  if  dower  was  due  to  her. 

In  this  case  I  do  not  understand  that  there  is  any  denial  of  the  fact 
that  some  dower  is  due  to  the  appellants.  Ifc  is  unnecessary  to  enter  into  the 
question  of  the  amount.  The  only  matter  I  have  to  decide  is,  whether 
the  plaintiff,  as  one  of  the  co-heirs  of  the  deceased  Muhammad  Khan,  is 
entitled  to  succeed  in  this  suit  without  paying  the  dower  debt.  In  my 
opinion  this  case  comes  fully  within  the  three  precedents  above  cited. 
There  is  no  allegation  chat  the  widows  have  got  into  possession  unlawfully 
or  by  force  or  by  fraud.  Their  possession  appears  to  be  perfectly  lawful 
as  heiresses  of  their  deceased  husband  according  to  the  Muhammadan  law, 
and  as  creditors  for  their  dower.  I  can  find  no  authority  for  the  proposi- 
tion that  the  widow's  possession  is  unlawful  unless  she  has  got  such 
possession  with  the  consent  of  the  other  co-heirs.  Indeed,  the  facts  in 
the  case  of  Mussumat  Bebee  Bachun  v.  Sheikh  Hamid  Hossein  (2)  show 
that  the  widow  in  that  case  was  not  let  into  possession  with  the  consent 
of  the  heirg,  but,  on  the  contrary,  got  possession  in  spite  of  their  strenuous 
opposition,  and  yet  their  Lordships  in  that  case  held  that  the  widow  was 
entitled  to  retain  her  possession  until  her  dower  was  discharged.  The  case 
of  Ajuba  Begam  v.  Nazir  Ahmad  (1)  has  been  cited  for  the  respondent.  In 
[228]  my  opinion  it  does  not  support  the  conclusion  wich  it  is  sought  to 
draw  from  ife.  As  far  as  I  understand  that  case,  the  only  proposition  it 
lays  down  is  that  under  its  particular  circumstances  the  widow  had  no 
power  to  convey  to  a  third  party  her  right  of  dower.  No  question  of  that 
kind  arises  in  the  present  case.  The  only  distinction  I  can  see  between 
this  case  and  that  of  Mussumat  Bebee  Bachun  v.  Sheikh  Hamid  HosseinC2)ia 
that  in  this  case  when  the  widows  obtained  mutation  of  their  names  they 
did  not  then  expressly  claim  that  any  dower  debt  was  due  to  them.  The 
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(1)  10  A.W.N.  (1890)  115. 
(3)  7  A.  353. 


(2)  14  M.I.A.  377. 
(4)  22  W.R.  118. 
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1894        only  claim  which  they  appear  to  have  made  before  the  revenue  authorities 
FEB.  15.    was  their  right  as  widows  to  share  in  their  husband's  estate.     In  my 

opinion,  that   matter  does  not  affect  the  question.     The  defendanfcs-appel- 

APPEL-     lants  are  undoubtedly  in  lawful  possession  of  the  property,  and,  such  being 

LATE       the  case,  I  hold,  to  use  the  words  of  the  Calcutta  High  Court  in  the  case 

CIVIL       oi  Bzbee  Tajim  v.  Syud  Wahed  Alt  (1),  that  as  dower  is  due  to  them  and 

has  not  been  paid,  they  unquestionably  are  entitled,    as  against  the  other 

18  A.  225=   co-heirs,  to  hold  the  estate,  which  is  rightfully  in  their  hands,  until  they 

14  A.W.N     are  paid  that  dower. 

(1894;  52.  For  these  reasons  I  am  of  opinion  that  the  decision  of   the  lower 

Court  is  wrong.  I  therefore  allow  this  appeal,  and,  setting  aside  the  decree 

under  appeal,  I  restore  that  of  the  Court  of  first  instance  and  dismiss  the 

,   plaintiff's  suit  with  costs  in  this  Court  and  in  the  lower  appellate  Court. 

Appeal  decreed. 


16  A.  228  =  14  A.W.N.  (1891)  55. 

APPELLATE  CIVIL, 
Before  Mr.  Justice  Burkitt. 


MUHAMMAD  SAID  KHAN  (Judgment-debtor}  v.  PAYAG  SAHU 
(Decree-holder).*     [20th  February,  1894.] 

Civil  Procedure  Code,  ss.  258,  320— Act  No.  XV  of  1877,  (Indian  Limitation  Act)  ss. 
19,  20  —  Execution  of  decree — Execution  transferred  to  the  Collector-  Acknowledg- 
ment in  the  Court  of  the  Collector  of  part  payment  of  decretal  monejt — Limitation. 

Where,  after  a  decree  had  been  sent  to  the  Collector  for  execution  under  the 
provisions  of  s.  320  of  the  Code  of  Civil  Procedure,  the  decree-holder  and  Judg- 
ment [229]  debtor  joined  in  an  application  to  the  Collector  in  which  they  stated, 
on  the  one  hand,  that  the  decree-holder  had  received  Bs.  2,900  in  part  payment 
of  the  decretal  amount,  and,  on  the  other,  that  there  was  a  certain  balance  due 
from  the  judgment-debtor  under  the  decree,  and  that  arrangements  had  been 
made  between  the  parties  for  the  payment  of  such  balance. 

Eeld,  that  the  above  application  was  properly  made  to  the   Collector  as  being, 
within  the  meaning  of  s.  258  of  the  Code  of  Civil  Procedure,  "  the   Court  whose 
'     duty  it  is  to  execute  the  decree,"  and  that  the  application    was  a   valid  acknow- 
ledgment for  all    purposes   and   sufficient  under  ss.    19  and  20   of  the   Indian 
Limitation  Act,  1877,  to  save  limitation  in  respect  of  the  execution  of  the  decree. 

[P,,  35  B,  516  (523)  =  13  Bom.    L.R.  977  =  12  Ind.    Gas.  572  (574)  ;  R.,    26  A.  35  =  23 
A.W.N.  179  ;  22  Bom.  722  (727)  ;  15  Bom.  L.E.    389  (3691).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Burkitt,  J. 

Munshi  Gobind  Prasad,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

BURKITT,  J. — This  is  an  appeal  from  an  order  of  the  District  Judge 
of,  Jaunpur  in  a  case  of  execution  of  decree.  The  decree  had  been 
transferred,  under  s.  320  of  the  Code  of  Civil  Procedure,  and  the  rules 
made  thereunder,  to  the  Collector  for  execution.  While  the  execution 
proceedings  were  pending  before  the  Collector,  the  decree-holder  and  the 

*  Second  Appeal  No.  1022  of  1893,  from  an  order  of  L.M.  Thornton,  Esq.,  District 
Judge  of  Jaungpur,  dated  the  9th  August  1893,  reversing  an  order  of  Rai  Anant  Bam 
Subordinate  Judge  of  Jaunpur,  dated  14th  March,  1893. 

(1)  22  W.R.  118. 
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judgment-debtor  appeared  before  that  officer  on  the  20th  of  December       1894 
1888,  and  put  in  a  joint  petition  informing  him  that  the  decree  had  been     FEB.  20. 
partially  satisfied,  the  decree-holder  acknowledging  that  he  had  that  day 
received  a  sum  of  Bs.  2,900  from  the  judgment-debtor  in  pare  satisfaction     APPEL- 
of  the  decree.     The  joint  petition  which  sets  forth  this  payment  went  on       LATE 
to  state  that  certain  other  terms  for  the  payment  of  the  balance  admitted      CIVIL. 

to  be  still  due  on  the  decree  had  been  arranged  between  the  parties.     On        

the  verification  of  this  petition  by  the  parties  to  it,  the  Collector  struck  16  A.  228  = 
the  execution   proceedings  off  his  file  of  pending  cases   and  returned  the    14A.W.N. 
record  to  the  Civil  Court.     I  should  here  state  that  the  application  for    (1884)  55. 
execution  on    which  these  proceedings  originated  was  filed  on  the  9th 
of  January  1888.     The  next  application   for  execution  to  the  Civil  Court 
was  made  on  the  19th  of  December  1891.     Now,  clearly,  if  the  applica- 
tion of  the  20th  of  December  1888  be  not  held  to  be  sufficient  to  keep 
£230]  the  decree  alive,  its  execution  must  beheld  to  be  barred,  as  the  last 
preceding  application  was  that  of  January  ]  888. 

It  is,  however,  contended,  and  this  view  has  been  accepted  by  the 
learned  Judge  of  the  Court  below,  that  with  reference  to  ss.  19  and  20  of 
Limitation  Act,  the  acknowledgment  by  the  respondent  decree-bolder  of 
receipt  of  payment  of  a  portion  of  the  sum  due  under  the  decree,  and  also 
the  judgment-debtor's  acknowledgment  of  liability  for  the  unpaid  balance 
contained  io  the  joint  petition  of  the  20fch  of  December  1888,  are  suffi- 
cient to  prevent  any  limitation  bar  arising.  On  the  other  hand,  it  is 
contended  by  the  present  appellant,  judgment-debtor,  that,  as  the  acknow- 
ledgment of  part  satisfaction  was  not  made  to  the  Civil  Court,  it  is  ineffec- 
tual and  does  not  prevent  the  limitation  bar  from  accruing. 

Now,  in  the  first  clause  of  s.  258,  it  is  provided  that  when  money  is 
paid  out  of  Court  in  part  satisfaction  of  a  decree,  the  decree-holder  shall 
certify  such  payment  to  the  Court  "  whose  duty  it  is  to  execute  the 
decree."  Ti  e  question  then  arises  is,  what  is  the  Court  indicated  by 
these  last  words  ?  To  .ascertain  this  it  is  necessary  to  refer  to  s.  320 
of  the  Code  of  Civil  Procedure,  inasmuch  as  it  was  strenuously  contended 
before  me  for  the  appellant  that  the  Collector  in  such  a  case  as  this,  is  no 
more  than  the  ministerial  officer  of  a  Civil  Court,  and  has  no  duties  to 
perform  beyond  selling  the  property  ordered  for  sale.  Now  a  perusal  of 
s.  320  shows  to  my  mind  that  that  which  is  under  its  provisions  trans- 
ferred to  the  Collector  is  not  the  mere  duty  of  selling  the  property  but  the 
execution  of  the  decree  ordering  a  sale  of  property.  And  in  fact  the 
object  which  the  Legislature  had  in  view  in  enactiugs.  320  and  the  follow- 
ing sections  was  to  preserve  from  sale  as  far  as  possible,  property  which  a 
Civil  Court  bad  ordered  to  be  sold.  When  a  Civil  Court  so  transfers 
a  decree  all  proceedings  in  execution  in  that  Court  come  to  an  end  for 
the  time  being,  the  whole  execution  having  been  transferred  to  the 
Collector.  Such  being  the  case,  it  appears  to  me  that  when  once  a 
Collector  has  so  received  a  decree  for  execution  under  s.  320  it  becomes 
his  "  duty"  to  execute  that  [231]  decree,  and  that  in  fact  as  long  as 
the  decree  remains  in  the  hands  of  the  Collector  he,  and  be  alone,  can 
execute  it.  Once  a  decree  has  been  transferred  to  the  Collector,  the  only 
order  which  a  Civil  Court  is  authorized  to  pass  respecting  ifc  is  one 
withdrawing  it  from  the  Collector  and  restoring  it  to  its  own  file.  It  seems 
to  me  therefore  that  under  such  circumstances  the  decree-bolder  and  the 
judgment-debtor  were  perfectly  justified  in  certifying  the  part  satisfaction 
of  the  decree  to  the  Collector,  and  that  the  acknowledgment , so  made  is  a 
valid  acknowledgment  for  all  purposes,  under  the  first  clause  of  s.  258,  I 
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1894       am  therefore  of  opinion,  with  reference  to  as.  19  and  20  of  the  Limitation 
FEB.  20.     Act,  that  execution  of  the  decree  has  nob  become  barred  by  limitation. 

Some  argument  was  addressed  to  me  as  to  the  latter  portion  of  the 

APPEL-     joint  petition  of  the  20th  of  December  1888.     It  was  contended  tbat  the 

LATE       intention  of  the  parties  was  to   put  an  end  to  the  decree  and  to  substitute 

CIVIL       a  Dew  confcract  enforceable  only  by  a  separate  suit.     As  to  tbat  matter,  I 

concur  with  the  learned  District  Judge  in  holding  that  the  latter  parb  of 

16  A.  228=   the  petition  does  not  set  out  any  new  contract  between  the  parties,  and 

11AW.N.    that  it  is  nothing  more  than  an  agreement  to  give  time   for  the  recovery 

( J384,  55.     of  the  balance  still  due  on  the  decree.     Whether  that  agreement,  not  having 

been  sanctioned  in  the  manner  required  by  s.  257  A,  is  or  is  not  a  valid 

agreement,  is  a  question  into  which  I  need  not  enter.     The  only  question 

in  this  appeal  is  as  to  whether  execution  of  this  decree  is  time-barred.     I 

am  of  opinion  that  it  is  not  so  barred.     I  therefore  dismiss  this  appeal 

with  costs. 

Appeal  dismissed. 


16  A.  231  =  14  A.W.N.  (1894)  60. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


JAGAN  NATH  AND  ANOTHER  (Plaintiffs}  v.  MANNU  LAL, 
(Defendant)  *  [9th  January  1894.] 

Hindu  law — Joint  Hindu  family — Partition — Power  of  father  as  manager  of  joint  family 
to  refer  to  arbitration  the  partition  of  the  joint  family  prop.rty — Livii  Protedure 
Code,  ss.  520.  521,  526— Award. 

It  is  competent  to  the  father  of  a  joint  Hindu  family  in  his  capacity  of  manag- 
ing member  of  the  family  to  refer  to  arbitration  the  partition  ot  the  joint  family 
[232]  property,  and  the  award  made  on  such  a  reference,  if  in  other  respects 
valia,  will  be  binding  on  the  sens. 

In  s.  526  of  the  Code  of  Civil  Procedure,  the  word  "  shown  "  is  not  equivalent 
to  "  alleged,"  but  it  IB  necessary  that  one  of  the  grounds  mentioned  in  s.  5S20  or 
s.  521  should  be  proved  to  the  satisfaction  of  the  Court  betore  (be  Court  is  justi- 
fied in  refusing  to  file  the  award.  Dulto  Singh  v.  Dosad  Bahadur  tiingh  (1)  and 
Dandekar  v.  Dandtkars  (2)  followed  :  Hurronath  Ghowdhry  v.  Nistarmi  Chow- 
dhtani  (3),  and  Ichamoyee  Chowdhranee  v.  Prosunno  Nath  Chow<ihri  (.4)  dissent- 
ed from. 

[F.,  27  B.  287  ;  6  Ind.  Gas.  123  (124)  ;  R.,  17  A.  21 ;  18  A.  414  =  16  A.W  N.  116  J  18 
A.  422  (429)  ;l  C.L.J.  383  (397);  14  C.L.J.  188  (20l)  =  ll  Ind.  Cas.  481 
(488)  ;  13  C.P.L.R,  53;  9  M.L.J,  34;  6  M.L.T.  249  (260,  =3  Ind.  C*s.  339 
(340).] 


N.B.  In  14  A.W.N.  (1894)  60,   the  date   of 
February  1894. 


the    judgment  is    given   at    23rd 


THE  facts  of  this  case   sufficiently  appear  from  the  judgment  of  the 
Court. 

Lala  Sheo  Gharan  Lai,  for  the    appellants. 

Babu  Rajendro  Nath  Mukerji,  for  the  respondent. 

JUDGMENT. 

EDGE,  0.  J.,  and  BANERJI,  J. — This  appeal  arises  out  of  an  applica- 
tion under  s.  525  of  the  Code  of  Civil  Procedure  for  the  filing  of  an   award 

*  Second  Appeal  No.  391  of  1892,  from  a  decree  of  R.  Scott,  Esq  ,  District  Judge 
of  Jhansi,  dated  the  8th  January,  1892  reversing  an  order  of  Miulvi  Ahmad  All 
Khan,  Muneif  of  Orai,  dated  the  13th  November,  1891. 

(1)  9  C.  575.  (2)  6  B.  663.  (3)  IOC.  74.  (4)  9  C.  557, 
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made  by  arbitrators  appointed  without  the  intervention  of  the  Court.  The       1894 

submission  to  arbitration   was  made  by  the  mother  and  guardian  of  the      JAN.  9. 

appellants,  who  are  minors,  and  by  the  deceased  father  of  the  respondent, 

and   related  to   the  partition  of  certain  joint  property.     The  Court  of  first     APPEL- 

instance  ordered  the  award  to' be  made  a  <rule  of  Court  and  passed  a  decree       LATE 

in  accordance  with  it.     On  appeal  the  lower  appellate  Court  held  that  the      ClVIL. 

respondent's  father  was  not  competent  to  make  a  reference  to  arbitration 

in   respect  of   property  to  which  the  respondent  was  entitled  jointly  with  16  A.  231  = 

his  father,  and  that  the  award  was  not   binding   on  the  respondent   after    1*  A.W.Nt 

his  father's  death.     Such    Court  accordingly  set  aside   the  decree  and    (1891)  60. 

dismissed  the  appellants'  application. 

It  is  contended  on  behalf  of  the  appellants  that  as  the  decree  of  the 
Court  of  first  instance  was  passed  in  accordance  with  the  award  no  appeal 
lay  from  it.  We  are  of  opinion  that  the  finality  of  the  decree  depended  on 
the  validity  of  the  award,  and  if  the  award  was  not  a  valid  one  according 
to  law,  the  decree  passed  in  accordance  with  it  was  appealable*.  It  was 
therefore  open  to  the  lower  appellate  Court  to  entertain  and  consider  the 
question  of  the  validity  of  the  award. 

[233]  We  are,  however,  of  opinion  that  the  ground  on  which  the 
learned  Judge  has  held  the  submission  to  arbitration  and  the  award  made 
upon  it  not  to  be  binding  on  the  respondent  is  untenable.  The  respond- 
ent and  his  father  formed  a  joint  Hindu  family,  of  which  the  father  was 
the  manager.  As  such  manager  he  fully  represented  the  family,  and  in  the 
absence  of  fraud  or  collusion,  which  has  not  even  been  suggested  in  this 
case,  his  acts  are  binding  on  the  other  members  of  the  family.  It  was  held 
in  Pitam  Singh  v.  Ujagar  Singh  (1)  that  a  compromise  effected  by  the 
father  whereby  he  agreed  to  a  partition  of  the  family  estate  with  other  co- 
sharers  was  binding  on  his  son.  The  principle  of  that  ruling  applies  to 
this  case.  The  respondent's  father  was  therefore  competent  -to  go  into 
arbitration  for  the  purpose  of  dividing  property  which  on  partition  would 
have  devolved  on  him  and  his  son,  and  the  respondent  is  bound  by 
the  reference  to  arbitration  made  by  his  father.  Consequently,  the  award 
which  resulted  from  the  reference  is  as  much  binding  on  the  respondent 
as  it  was  binding  on  his"  father.  We  are  accordingly  of  opinion  that 
the  lower  appellate  Court  has  err.ed  in  rejecting  it. 

It  has  been  urged  by  Mr.  Rajendro  Nath  for  the  respondent  that,  as 
the  respondent  showing  cause  against  the  application  of  the  appellants  set 
up  one  of  the  grounds  mentioned  in  s.  520,  namely,  that  the  award  was 
illegal,  the  Court  was  bond  under  s.  526  to  refuse  to  make  the  award  a 
rule  of  Court,  and  it  was  not  necessary  for  it  to  enter  into  the  question  of 
the  validity  or  otherwise  of  the  ground  alleged.  He  has  refnrred  us  to  the 
rulings  of  the  Calcutta  High  Court  in  Hurronath  Chowdhry  v.  Ntstarini 
Choivdhrani  (2)  and  Ichamoyee  Chowdhranee  v.  Prosunno  Nath  Chcnvdhri 
(3)  which  no  doubt  support  his  contention.  We  are,  however,  unable  to 
adopt  the  same  view  of  s.  526  as  was  held  in  those  cases.  That  view  was 
expressly  dissented  from  by  two  other  learned  Judges  of  the  same  Court 
in  Dutto  Singh  v.  Dosad  Bahadur  Singh  (4),  and  it  is  opposed  to  that  of 
the  Bombay  High  Court  in  Dandekar  v.  [234]  Dandekars  (5).  We  concur 
with  the  rulings  last  referred  to.  We  are  of  opinion  that  the  words 
"ground  shewn"  in  s.  526  are  not  equivalent  to  ground  alleged,"  and  that  the 
section  requires  that  not  only  should  one  of  the  grounds  mentioned  in 
520  or  521  be  alleged,  but  it  must  also  be  established.  It  is  only  when  the 

(1)  1  A.  651.        (2)  10  C-  74.        (3)  9  C.  557.        (4)  9  C.  575.        (5)  6  B.  663. 
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alleged  ground  has  been  "shown,"  that  is,  proved  to  the  satisfaction  of  the 
Court,  that  the  Court  should  refuse  to  file  the  award. 

Holding  as  we  do  that  the  award  in  this  case  was  not  invalid,  we 
decree  the  appeal  with  costs,  and,  setting  aside  the  decree  of  the  lower 
appellate  Courts,  restore  that  of  the  Court,  of  first  instance  with  costs. 

Appeal  decreed. 


[NOTE.— See  also  Surjan  Raot  v.  Bhikari  Raofc  (I.L.R.,  21  Gal.  213)— Ed.] 
16  A.  234  =  14  A.W.N.  (1894)  71. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


GANESNI  LAL  AND  OTHERS  (Opposite  Parties]  v.  MUSARRAT  ALI 

(Petitioner)*     AND  GiRWAR  LAL  AND  OTHERS  (Opposite  Parties}  v. 

MUSARRAT  ALI  (Petitioner).        [23th  February  and  14th  March,    1894.] 

Civil  Procedure  Code^ss.  351,  355,  356,  357 — Insolvent  but  undischarged  judgment  debtor 
—  Applica/ion  by  scheduled  creditors  to  sdl  subsequently. acquired  property  of  the 
insolvent  Civil  Procedure  Code,  s.  588,  ol.  (17; — Appeal. 

The  provisions  of  s.  357  of  the  Code  of  Civil  Procedure  are  not  applicable  until 
the  insolvent  has  been  discharged  under  e.  351  or  s.  355  of  the  Code. 

Hence  where  some  of  the  scheduled  creditors  of  a  judgment-debtor,  who  had 
been  declared  an  insolvent  and  in  respect  of  whose  property  a  receiver  had  been 
appointed,  but  who  had  not  been  discharged,  presented  an  application  to  the 
Court,  purporting  to  be  made  under  s.  357  of  the  Code  of  Civil  Procedure,  pray- 
ing for  the  sale  of  certain  property  which  had  come  by  inheritance  to  the 
judgment-debtor,  and  the  Court,  also  purporting  to  act  under  s.  357  of  the  Code, 
made  an  order  on  such  application  allowing  the  property  in  question  to  be 
released  from  attachment  on  deposit  by  the  insolvent  of  one-third  of  the 
scheduled  debts  ;  it  was  held  that  although  the  Court  might  have  acted  under 
s.  356  of  the  Code,  yet  as  its  order  purported  to  be  under  s.  357  it  was  ultra  vires 
and  must  be  set  aside. 

[235]  Held   also  that  the    above-mentioned    order  was    appealable  as  an    order 
under  s,  357  by  virtue  of  s.  588,  cl-  17  of  the  Code  of  Civil  Procedure. 

Mr.  A.  H.  S.  Reid,  for  the  appellants.  ] 

Mr.  M.  Hameed-ullah    and    Babu  .Jogindro    r  in  each  appeal. 
Nath  Chaudhri  for  the  respondents.  J 

THESE  were  two  appeals  by  different  sets  of  scheduled  creditors  of 
an  insolvent  judgment-debtor  against  an  order  of  the  District  Judge 
of  Aligarh  upon  an  application  of  the  scheduled  creditors  for  sale  of 
certain  immoveable  property  of  the  insolvent  which  had  come  to  him  since 
he  was  so  declared.  The  facts  of  the  case  sufficiently  appear  from  the 
judgment  in  F.  A.  No.  167  of  1893. 

The  judgment  of  the  Court  (EDGE,  C.J.,  and  BURKITT,  J.)  was 
delivered  as  follows  : — 

JUDGMENT. 

F.  A.  No.  167  of  1893. — Musarrat  Ali,  the  respondent  in  this  appeal, 
was  declared  an  insolvent  on  the  29th  of  July  1880.  The  Nazir  of  the 
Court  appears  to  have  been  appointed  a  receiver.  So  far  as  Mr.  Hameed- 
ullah,  who  appears  for  Musarrat  Ali,  has  shown  us,  the  insolvent  was  not 

*  First  Appeals  Nos.  167  and  168  of  1893,  from  decrees  of  J.  H.  Harrison,  Esq., 
District  Judge  of  Aligarb,  dated  the  15th  June  1893  and  the  19th  June  1893, 
respectively. 
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discharged  under  s.  351  or  s.  355  of  Act  No.  XIV  of  J882  or  under  the 
corresponding  sections  of  the  previous  Code  of  Civil  Procedure.  On  the 
23rd  of  July  1892  certain  of  the  scheduled  creditors  of  the  insolvent 
presented  an  application  to  the  Judge  of  Aligarh  alleging  that  the  insol- 
vent's  father  had  died,  and  that  14  sihams  out  of  40  sihama  of  the  village 
which  belonged  to  the  insolvent's  father  had  come  to  the  insolvent,  and 
asking  that  these  14  sihams  might  be  '.  sold  by  auction.  The  applicants, 
who  are  appellants  here,  stated  in  their  application  that  it  was  made  under 
s.  357  of  the  Code  of  Civil  Procedure.  The  Judge  of  Aligarh  ordered  that  — 
"  On  deposit  of  Es.  2,610,  one-third  of  the  scheduled  debt,  after  deduct- 
ing  the  sum  received,  the  attached  property  shall  be  released,  and  if  the 
pleader  for  the  applicants  prove  within  a  week  that  the  attached  property 
is  sufficient  to  cover  interest  also,  it  also  shall  b«  awarded.  "  The  Judge 
apparently  conceived  that  he  was  making  an  order  under  s.  357  of  the  Code 
of  Civil  Procedure,  1882.  That  sections  only  applies  where  an  insolvent 
[236]  has  been  discharged  under  s.  351  or  s.  355,  or  by  analogy  under 
the  corresponding  sections  of  the  previous  Code.  The  insolvent  not 
having  been  discharged  under  s.  351  or  s.  255,  s.  357  did  rfot  apply.  It 
appears  to  us  that  the  learned  Judge  might  have  treated  the  statement  in 
the  petition  that  the  application  was  made  under  s.  357  of  the  Code  of 
Civil  Procedure  as  surplusage,  and  have  proceeded  under  the  proviso  to 
s.  356.  We  have  no  materials  before  us  to  enable  us  to  pass  an  order  under 
s.  356;  but  we  set  aside  the  order  passed  by  the  Judge  on  the  15th  of  June 

1893,  which  is  the    subject  of  this  appeal,  and  remand  the  case  under 
s.  562  of  the  Code  of  Civil  Procedure.     As  the  Judge's  attention  was  not 
drawn  to  the  fact  that  s.  357  was  inapplicable,  we  make  no  order   as  to 
costs. 

F.  A.  No.  168  of  1893.  The  order  concluding  the  judgment  of  the 
15th  of  June  1893,  although  not  strictly  speaking  a  formal  order  was  an 
order,  and  can  be  treated  for  the  purposes  of  this  appeal  as  such.  It 
was  an  order  made  on  an  application  under  s.  357  of  the  Code  of  Civil 
Procedure,  and  although  it  happens,  as  was  pointed  out  in  our  judg- 
ment in  First  Appeal  No.  167  of  1893,  delivered  on  the  23rd  of  February 

1894,  that  s.  357  did  not  apply  in  this  case,  still  we  must  treat  it  as  an 
order  made   by  the  Judge  upon  the  .assumption  that  s.  357   applied  and 
enabled  him  to  make  it.     Ib  was  consequently  appealable  under  cl.  (17)  of 
s.  588  of  bhe  Code.     It  did  cot  come  under  cl  (c)  of  s.  244,  as  it  was  not 
made  between  parties  to  a  suit  in  which  a  decree  had  been  made. 

For  reasons  similar  to  those  stated  in  our  judgment  in  First  Appeal 
No.  167  of  1893,  delivered  on  the  23rd  of  February  1894,  we  make  a 
similar  order  in  this  case. 

Cause  remanded. 
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,     16  i.  237  =  14  A.W.N.  (1895)  61. 
[237]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


MUHAMMAD  ISLAM  (Decree-holder)  v.  MUHAMMAD  AHSAN 

(Judgment- debtor)  *     124th  February,  1894.] 

Execution  of  decree— Limitation— Act  No.  XV  of  1877,  s-h.  ii,  art.  178— Decree  far 
patwssion  of  immoveable  property,  execution  being  contingtnt  on  non-payment  of 
annuity. 

Where  a  decree  was  for  possession  of  immoveable  property,  but  its  execution  was 
contingent  on  default  being  made  by  the  judgment-debtor  in  the  payment  year  by 
year  of  a  oertain  annuity  to  the  decree-holder. 

Held  that  the  decree-holder  was  not  obliged  to  execute  such  decree  once  and 
for  all  upon  the  occurrence  of.  the  first  default,  but  might  execute  it  on  occasion 
of  any  subsequent  default  ;  also  that  the  limitation  applicable  to  the  execution 
of  such  decree  was  that  provided  for  by  art.  178  of  t-oh.  ii  of  the  Indian  Limita- 
tion Act,  1877.  Thakur  Das  v.  Shadi  Lai  (1),  referred  to. 

[R.,  16  A.  371  ;  17  A.  39  ;  23  A.  13  (16)  ;  30  C.  407  ;  26  M.  780  =  13  M.L.J.  412  ;  D., 
1  8.L  R.  18  (20).] 

THIS  was  an  appeal  from  an  order  of  the  Subordinate  Judge  of 
Moradabad,  in  the  execution  department,  allowing  the  objection  of  the 
respondent  judgment-debtor  to  the  execution  of  a  decree  held  against  him 
by  the  decree-holder  appellant. 

The  facts  of  the  case  are  as  follows  :  — 

On  the  2nd  of  April  1868  the  decree-holder  obtained  a  decree  against 
the  judgment-debtor  on  a  compromise  to  the  following  effect.  A  decree 
for  possession  of  the  property  claimed  was  passed  in  favour  of  the  decree- 
holder,  subject  to  the  condition  that  if  the  judgment-debtor  paid  to  him 
year  by  year  ending  with  the  Dasehra  for  his  maintenance  so  long  as  he 
might  live  an  allowance  of  Es  210,  the  decree  for  possession  should  not 
be  executed  :  if  the  judgment-debtor  made  default  in  payment  of  any  one 
year's  allowance  up  to  Dasehra,  the  decree-holder  would  be  entitled  to 
delivery  of  possession  of  the  property  in  execution  of  that  decree. 

Toe  decree-holder  applied  on  the  9th  of  March  1892  for  possession 
under  the  above  decree,  alleging  that  the  judgment-debtor  had  made 
default  in  payment  of  the  allowance  for  1297-F.  which  ended  on  the  4th 
of  October  1389. 

[238]  The  judgment-debtor  objected  that  the  application  for  execu- 
tion was  barred  by  limitation  under  art.  179  of  sob.  ii  of  the  Indian 
Limitation  Act,  because  more  than  three  years  had  elaosed  since  a  default 
made  on  the  4th  October  1878  (the  Dasehra  of  1286-F.),  which  default 
was  not  cured  by  a  subsequent  payment  of  that  year's  annuity  on  the 
17th  of  December  1878.  The  objector  relied  on  the  ruling  in  Ugrah  Nath 
v.  Lagannani  (2). 

The  Subordinate  Judge,  holding  the  ruling  above  mentioned  to  be 
applicable,  allowed  the  objection  and  dismissed  the  decree-holder's  applica- 
tion for  execution. 

The  decree-holder  then  appealed  to  the  High  Court. 
Pandit  Sunder  Lai  and  Babu  Ratan  Ghand,  for  the  appellant. 

Mr.  Abdul  Baoof  and  Munshi  Madho  Prasad,  for  the  respondent. 

*  First  Appeal,  No.  96  of  1893,  from  an  order  of  Babu  Mrittonjoy  Mukerji,  Sub- 
ordinate Judge  of  Moradabad.  dated  the  18th  February  1893. 

(1)  8  A.  56.  (2)  4  A.  83, 
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JUDGMENT. 

EDGE,  C.J.,  and  BuRKITT,  J. — This  appeal  has  arisen  out  of  an 
application  to  execute  a  decree  for  possession  of  immoveable  property. 
The  Court  of  first  instance  dismissed  the  application,  holding  that  it  was 
barred  under  art.  179  of  sch.  ii  of  Act  No.  XV  of  1877.  That  Gourt 
found  that  there  bad  been  a  default  in  1288  F.,  and  applied  three  years' 
limitation.  That  Gourt  evidently  construed  the  decree  as  one  entitling 
the  decree-holder  to  execute  the  decree  for  the  possession  of  the  property 
only  on  the  occurrence  of  the  first  default  in  paying  the  annuity  decreed. 
In  our  opinion  that  construction  of  tha  decree  is  erroneous.  The  decree 
was  one  for  possession  of  the  property,  but  it  contained  a  condition 
that  if  the  judgment-debtor  paid  year  by  year,  ending  with  the  Dasehra, 
to  the  decree-holder  Rs.  210  for  his  maintenance,  the  decree  should 
not  be  executed,  but  if  default  was  made  in  the  payment  of  any  year's 
annuity  the  decree-holder  would  be  entitled  to  execute  the  decree 
for  possession.  In  our  opinion  under  that  decree  the  decree-holder 
could  hold  his  hand  on  the  first  default,  on  the  second  default  and  on 
the  third  default,  and  would  be  entitled  to  execute  it  on  the  fourth 
default,  that  is  to  say,  he  was  not  bound  once  and  for  all  to  execute 
[239]  it  on  the  occurrence  of  the  first  default.  The  judgment- debtor 
could  only  prevent  the  execution  of  the  decree  by  paying  each  year,  ending 
with  the  Dasehra,  the  full  amount  of  the  annuity  due  for  that  year.  There 
was  a  default  within  three  years  of  this  application.  In  our  opinion  art.  179 
of  sch.  ii  of  Act  No.  XV  of  1877  cannot  possibly  apply  in  this  case. 
It  is  quite  clear  that  cl.  (6)  does  not  apply,  for  the  application  was  not 
one  to  enforce  a  payment.  It  is  clear  that  the  prior  clauses  of  art;.  179 
cannot  apply,  because  the  decree  might  only  become  executable  many 
years  subsequently  to  the  expiration  of  three  years  from  its  date,  or  the 
date  of  the  final  decree  of  the  appellate  Court  or  the  date  of  a  decision 
which  might  have  been  passed  on  review.  Article  178  refers  to  s.  230  of 
the  Code  of  Civil  Procedure,  which  is  a  section  dealing  with  applications 
for  execution  of  decrees,  and  it  appears  to  us  that,  as  art.  179  cannot 
possibly  apply  to  the  execution  of  decrees  of  this  kind,  art.  178  must  apply. 
Our  view  is  consistent  with  the  decision  of  this  Cour6  in  Thakur  Das  v. 
Shadi  Lai  (1).  In  that  case  this  Court  applied  art.  178  to  an. application 
for  the  execution  of  a  decree,  apparently  holding  that  from  the  nature  of 
the  decree  art.  179  could  not  apply.  The  Court  below  having  dismissed 
this  application  on  the  ground  of  limitation,  we  set  aside  its  decree  and 
remand  the  case  under  s.  562  of  the  Code  of  Civil  Procedure.  Costs  of 
this  appeal  and  hitherto  will  abided  the  result. 

Cause  remanded. 
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Before  Sir  John  Edge,  Kt.t  Chief  Justice,  Mr.  Justice  Knox  and 
Mr.  Justice  Burkitt. 


BADRI  PRASAD  (Plaintiff)  v.  BHAGWATI  DHAR  AND  OTHERS 
(Defendants)*      [1st  March,  1894.] 


14  A.WN 

/18q,,  go  Bengal  Regulation  No.  XXVII  of  1814.  ss.  13.  21— Act  No  VIII  of  1859,  ss.  16,  17  and 
18— Act  Nc.  XX  of  1865— Act  No.  X  of  1877,  s.  39— Civil  Procedure  Cole,  ss.  36,  37. 
—  Vakalatnamah — Vakalatnamah  authorizing  pleader  to  present  an  appeal  signed 
by  person  having  only  a  verbal  authority  from  the  appellant  to  do  ro. 

Under  the  provisions  of  Act  XIV  of  1882  the  appointment  of  a  pleader  to  make 
or  do  any  appearance,  application  or  aot  in  or  to  a  Civil  Court  must  be  in  writing, 
and  that  writing  must  be  executed  by  the  party  or  by  a  person  acting  on  his 
bebalf  and  acting  under  the  authority  of  a  general  power  of  attorney  or  makhtar 
jiamah,  unless  the  person  m iking  the  appointment  is  the  "  recognized  agent" 
of  the  party  within  the  definition  of  s.  37  of  Aot  No.  XIV  of  1882. 

[F.,  1  8.L.R.  191  (193)  ;  R.,  22  A.  55.] 

THE  facts  of  this  case,  so  far  as  they  are  necessary  for  the  purposes 
of  this  report,  sufficiently  appear  from  the  judgment  of  the  Court. 
Pandit  Sundar  Lai,  for  the  appellant. 
Babu  Jogindro  Nath  Chaudhri,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  KNOX  and  BURKITT,  JJ. — This  is  an  appeal  from  a  decree 
in  appeal  of  the  District  Judge  of  Gorakhpur  dismissing  the  plaintiff's 
appeal  to  his  Court.  The  appeal  in  the  Court  below  wag  dismissed  upon 
the  short  ground  that  the  pleader  who  had  filed  the  appeal  had  not  a 
vakalatnamah  executed  by  the  plaintiff  or  by  any  one  except  a  person 
calling  himself  the  plaintiff's  karinda.  That  karinda  held  no  general 
power  of  attorney  and  no  mukhtarnamah  authorizing  him  to  employ 
a  pleader  to  file  the  aopeal  or  authorizing  him  personally  to  file 
the  appeal  on  behalf  to  the  plaintiff.  The  plaintiff  was  a  resident  within 
the  jurisdiction  of  the  Court  of  the  District  Judge  of  Gorakhpur,  and 
consequently  was  not  a  person  [241]  to  whose  case  cl.  (a)  or  cl.  '-c)  of 
s.  37  of  Act  No.  XIV  of  1882  would  apply.  The  so-called  karinda  was  not 
a  certificated  mukhtar  ;  consequently  be  did  not  come  within  cl.  (b)  of 
s.  37.  Further,  as  we  have  said,  he  held  no  special  power  of  attorney  author- 
izing him  to  act  in  any  respect  for  the  plaintiff. 

Tne  question  really  arises  upon  the  construction  of  s.  36  of  Act 
No.  XIV  of  1882,  which  is  an  enabling  section  and  is  as  follows :. —  "  Any 
appearance,  application  or  act  in  or  to  any  Court,  required  or  authorized  by 
law  to  be  made  or  done  by  a  party  to  a  suit  or  appeal  in  such  Court,  may, 
except  when  otherwise  expressly  provided  by  any  law  for  the  time  being 
in  force,  be  made  or  done  by  the  party  in  person,  or  by  his  recognized 
agent,  or  by  a  pleader  duly  appointed  to  act  on  his  behalf:  Provided  that 
any  such  aopoarance  shall  be  made  by  the  party  in  person  if  the  Court  so 
direct."  The  term  '  recognized  agent '  is  defined  in  s.  37,  and  as  we  have 
said,  the  karinda  in  question  was  not  a  recognized  agent  as  defined  in 
that  section.  He  could  not  have  come  within  cl.  (c)  of  that  section,  even 

*  Second  Appeal,  No.  633  of  1892  from  a  decree  of  H.  Bateman  E^q.,  District  Judge 
of  Gorakhpur,  dated  the  30th  March  1892,  confirming  a  decree  of  Maulvi  Muhammad 
Sakbawat,  Ali,  Munsif  of  Banai,  dated  the  7th  July  1890. 
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if  the  plaintiff  had  been  residing  outside  the  jurisdiction  of  the  Court  of 
the  District  Judge,  because  he  was  not  a  person  carrying  on  a  trade  or 
business  for  and  in  the  name  of  the  plaintiff  within  the  local  limits  of  the 
jurisdiction  of  the  Court.  Even  if  the  plaintiff  had  been  non-resident 
within  the  jurisdiction,  the  karinda,  unless  expressly  authorized  by  a 
power-of-attorney,  would  not,  in  our  opinion,  come  under  the  words  in 
the  concluding  portion  of  cl.  (c)  of  s.  37.  We  consider  that  the  words 
"  expressly  authorized  "  there  used  must  be  construed  as  meaning  expressly 
authorized  in  a  manner  ejusdem  generis  with  the  authorization  of 
cl.  (a)  or  cl.  (&)  of  the  section. 

It  is  advisable,  we  think,  to  refer  back  to  what,  so  far  as  we  can 
ascertain,  was  the  law  prior  to  the  passing  of  Act  No.  XIV  of  1882.  The 
firsb  Regulation  to  which  we  have  baen  referred  by  the  learned  vakils 
engaged  in  this  case  was  Regulation  No.  XXVII  of  1814.  By  s.  21  of 
that  Regulation  a  party  desirous  of  retaining  a  vakil  for  the  prosecution 
or  defence  of  a  civil  suit  was  compelled  to  execute  to  such  vakil  a  vakalut- 
namah.  [2£2]  The  instrument,  to  be  in  accordance  with  that  section, 
had  to  be  attested  by  the  seal  or  signature  or  the  mark  of  the  party,  if  he 
could  not  write,  in  the  presence  of  two  credible  witnesses,  who  also  had 
to  attest  it  in  the  same  manner,  and  who  had  to  attend  Court  and  prove 
the  vakalutnamah  in  all  cases  in  which  it  might  ba  adjudged  necessary. 
That  section  apparently  did  not  contemplate  the  appointment  of  a  vakil 
except  by  a  vakalutnamah  executed  by  the  client  in  the  manner  pre- 
scribed, and  by  him  alone.  However,  we  find  in  s.  13  of  the  same 
Regulation  a  provision  made  for  the  employment  of  another  vakil,  in  case 
the  vakil  who  received  his  vakalutnamah  should  be  unable,  in  conse- 
quence of  illness  or  other  sufficient  reason,  to  attend  the  Court.  It 
was  provided  by  that  section  that  in  such  case  "  if  the  management 
of  the  case  shall  be  entrusted  to  any  other  pleader  of  the  Court,  instead 
of  filing  a  vakalutnamah,  it  shall  be  sufficient  for  the  party  or  his  mukhtar 
to  endorse  on  the  back  of  the  original  vakalutnamah  a  written  decla- 
ration that  he  has  appointed  some  other  vakil  of  the  Court  to  conduct  the 
case,  either  permanently  or  during  the  absence  of  the  pleader  first 
appointed."  That  section  contemplates  the  legality  of  a  mukhtar  duly 
authorized  appointing  a  vakil  for  this  client. 

On  the  15th  of  September  1843,  the  Sadr  Diwani  Adalat  of  the  Lower 
Provinces  made  the  following  rules  which  were  subsequently,  on  the  2nd 
of  October  1843,  adopted  and  passed  by  the  Sadr  Diwani  Adalat 
of  the  Western  Provinces  : — "Rule  7.  Vakalutnamahs,  whether  executed 
by  principals  or  their  attorneys  and  agents,  and  mukhtarnamahs  under 
the  authority  of  which  vakalutnamahs  are  executed,  shall  not  hereafter  ba 
required  to  be  verified  on  oath.  The  responsibility  in  regard  to  all  such 
documents  being  properly  and  correctly  executed  shall  rest  entirely  with 
the  Vakeels.  Rule  8.  The  above  rule  does  not  apply  to  cases  in  which 
only  mukhtars  or  agents  are  employed.  In  all  such  cases  the  mukhtar- 
itamah  shall  be  verified  on  oath  as  at  present."  These  rules  are  to  be 
found  in  the  "  Code  of  unrepealed  Circular  Orders  of  the  late  Sudder 
Court  of  Calcutta  (Civil  Side""  published  with  the  permission  of  the  High 
Court  by  T.  C.  Ledlie  in  1872  (at  p.  134).  These  [243]  rules  clearly 
indicate  that  from  1843  down  to  1872  at  any  rate  vakalutnamahs  could 
only  be  executed  by  principals  or  by  persons  holding  muktarnamahs  under 
the  authority  of  which  they  could  execute  a  vakalutnamah  for  their 
principal. 

When  Act  No.  VIII  of  1859  was  passed,  a.  21  of  Regulation  XXVII. 
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of  1814  was  still  unrepealed.  Section  16  of  Act  No.  VIII  of  1859 
authorized  applications  and  appearances  in  Civil  Courts,  except  when 
otherwise  specially  provided  by  the  Act,  to  be  made  by  the  party  in 
person,  or  by  his  recognized  agent,  or  by  a  pleader  duly  appointed  to  act 
on  his  behalf.  The  result  is  that  when  Act  No.  VIII  of  1859  was  passed, 
a  pleader  could  only  be  duly  appointed  to  acb  on  behalf  of  a  party  in  a 
Civil  Court  by  a  vakalutnamah  executed  by  the  party  or  executed  by  a 
person  holding  authority  to  execute  a  vakalutnamah.  It  is  needless 
to  say  that  in  the  case  of  delegation  of  authority  the  mukhtarnamah  delegat- 
ing the  authority,  whether  it  was  proximate  or  whether  it  was  remote, 
must  have  been  executed  by  the  party.  In  s.  17  of  Act  No.  VIII  of 
1859  "  recognized  agents  "  are  defined,  and  in  the  clause  headed  '  secondly' 
we  find  as  "recognized  agents"  persons  carrying  on  trade  or  business 
for  and  in  the  name  of  parties  not  within  the  jurisdiction  of  the  Court  in 
matters  connected  with  such  trade  or  business  only,  where  no  other 
agent  is  expressly  authorized  to  make  such  applications  and  appearances. 
At  that  time,  so  far  as  we  can  ascertain,  no  agent  could  be  expressly 
authorized  to  make  such  applications  or  appearances  under  a  general 
power-of-attorney  or  an  ordinary  muktarnamah. 

Owing  to  one  of  the  arguments  in  this  case  it  is  necessary  to  refer  to 
s.  18  of  Act  No.  VIII  of  1859.  That  section  provided  that  the  appoint- 
ment of  a  pleader  to  make  any  application  or  appearance  in  a  Civil  Court 
should  be  in  writing  and  should  be  filed  in  the  Court,  and  provided  that 
such  appointment  should  be  in  force  when  so  filed  "  until  revoked  by  a 
writing  filed  in  the  Court."  Section  39  of  Act  No.  X  of  1877  made  such 
an  appointment  so  filed  of  force  "  until  revoked  with  the  leave  of  Court 
by  a  writing  signed  by  the  client  and  filed  in  Court,  or  until  the  client 
[244]  or  the  pleader  died,  or  all  proceedings  in  the  suib  were  ended 
so  far  as  regards  the  client."  It  was  contended  that  the  proviso  in 
s.  39  of  Act  No.  XIV  of  1882,  which  is  the  same  as  that  which  we 
have  just  quoted,  showed,  by  the  insertion  of  the  words  "  by  a  writing 
signed  by  the  client,"  that  the  words  in  the  earlier  part  of  the  section 
which  made  it  necessary  that  the  appointment  should  be  in  writing, 
did  not  mean  writing  signed  by  the  party  himself,  and  consequently 
that  any  person  having  any  authority,  whether  oral  or  otherwise, 
might  sign  a  vakalutnamah  appointing  a  pleader  for  a  party  in  a 
Civil  suit.  That  is  not  the  inference  which  we  draw  from  the  alteration 
effected  in  the  Code  of  Civil  Procedure.  Under  s.  18  of  Act  No.  VIII  of 
1859,  asunder  s.  39  of  Act  No.  XIV  of  1882,  the  appointment  of  a  pleader 
for  a  party  in  a  Civil  suit  would  in  our  opinion  be  valid  if  made  by  a 
writing  signed  by  the  party  or  by  a  person  holding  a  general  power  of 
attorney  or  mukhtarnamah  authorizing  him  to  make  such  an  appointment. 
Under  s.  18  of  Act  No.  VIII  of  1859,  in  our  opinion  the  appointment  of  a 
pleader  could  have  been  revoked  by  a  writing  filed  in  Court  and  signed 
either  by  the  party  of  by  a  person  holding  a  general  power-of-attorney  or 
a  mukhtarnamah,  and  that  would  be  consistent  with  s.  13  of  Regulation 
XXVII  of  1814  ;  but  it  probably  appeared  to  the  Legislature  that,  once  a 
vakil  or  pleader  was  formally  appointed  and  his  appointment  notified  to 
the  Court  by  the  filing  of  the  vakalutnamah,  his  authority  .should  only  be 
revoked  by  a  document  under  the  hand  of  the  client  and  with  the  leave  of 
the  Court,  and  that  no  person  holding  a  general  power-of-attorney  or  an 
ordinary  muktarnamah  should  have  power  thereby  to  revoke  the  appoint- 
ment of  the  pleader  or  vakil,  and  that  such  was  the  reason  for  the  alter- 
ation in  the  law. 
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So  far  as  we  can  ascertain,  a.  21  of  Eegulation  XXVII  of  1814  was 
not  repealed  until  its  repeal  was  effected  by  Act  No.  XX  of  1865.  We 
find  that  in  the  Codes  of  Civil  Procedure  which  have  been  passed  since 
Act  No.  XX  of  186-5  the  wording  of  the  sections  which  empower  persons 
other  than  the  parties  to  make  appearances  and  applications  and  do  acts 
in  Civil  Courts  for  the  parties  have  [245]  closely,  so  far  as  is  material 
here,  followed  che  wording  of  Act  No.  VIII  of  1859,  and  consequently  we 
infer  that  the  Legislature  intended  by  Act  No.  X  of  1877,  and  later  by 
Act  No.  XIV  of  1882,  that,  pleaders  should  only  be  appointed  to  act  in 
Civil  Courts  in  the  same  manner  as  they  could  be  lawfully  appointed 
under  Act  No.  VIII  of  1859.  We  are  consequently  of  opinion  that  under 
Act  No.  XIV  of  1882,  the  appointment  of  a  pleader  to  make  or  do  any 
appearance,  application  or  act  in  or  to  a  Civil  Court  must  be  in  writing, 
and  that  writing  must  be  executed  by  the  party,  or  by  a  person  acting 
on  his  behalf  and  acting  under  the  authority  of  a  general  power-of-attorney 
or  mukhtarnamah,  unless  sueh  agent  making  the  appointment  is  the 
recognized  agent  of  the  party  within  the  definition  of  a.  37  of  Act  No.  XIV 
of  1882. 

It  was  contended  that  the  effect  of  ss.  186  and  187  of  the  Indian 
Contract  Act,  1872,  was  to  make  it  lawful  for  an  agent  having  only  an 
oral,  as  distinct  from  a  written  and  signed,  authority  from  his  principal 
to  execute  a  vakalutnamah.  In  our  opinion  those  sections  do  not  affect 
the  question.  The  words  "  express  "  in  s.  186  and  "  expressed  "  in  s.  187 
are  not  used  in  the  same  sence  as  the  word  "  expressly  "  in  cl.  (c)  of  s.  37 
of  Act  No.  XIV  of  1882,  as  it  was  contended  they  were. 

It  has  also  been  contended  that  a  notice  which  was  given  by  the 
plaintiff  that  he  adopted  the  appeal  and  the  va kalutnamah  which  he 
executed  appointing  the  same  pleader  to  prosecute  the  appeal  effected  a 
ratification  of  the  act  of  the  karinda.  The  notice  and  vakalutnamah  to 
which  we  have  just  referred  were  produced  in  Court  long  after  the  period 
of  limitation  for  the  filing  of  the  appeal  in  the  Court  below  had  expired, 
and  long  after  the  decree  in  the  defendants'  favour  in  the  first  Court  had 
become  final,  if  there  was  no  good  appeal  presented  within  time.  Section 
200  of  the  Indian  Contract  Act,  1872,  expressly  precludes  the  contention 
that  acts  done  subsequently  to  the  date  when  the  decree  in  the  first 
Court  became  final,  owing  to  there  being  no  valid  appeal  from  it,  could 
ratify  the  act  of  the  karinda  and  of  the  pleader  in  filing  the  [246]  appeal, 
when  the  pleader  was  not  duly  appointed  to  act  in  the  Court  on  behalf 
of  the  plaintiff 

The  cases  in  which  this  question  has  arisen  have  come  to  this  Court 
from  the  District  of  Gorakhpur.  It  would  appear  that  there  has  been 
there  some  lax  system,  apparently  not  recognized  by  the  Courts,  and  not 
shown  to  have  been  known  to  the  Courts,  by  which  parcies  entrusted  the 
appointment  of  pleaders  for  the  filing  of  appeals  to  servants,  friends  or 
neighbours  going  to  the  town  in  which  the  Court  was  situated.  We 
regret  that  people  should  have  been  so  foolish  as  to  set  up  a  practice 
unknown  to  the  Courts,  and  in  our  opinion  illegal  and  fraught  with  so 
much  danger  to  litigants  and  others.  It  is  a  matter  which  concerns  not 
only  the  Courts  but  the  legal  practitioners  practising  in  the  Courts.  We 
have  had  experience  by  cases  in  this  Court  of  persons  repudiating  suits  and 
proceedings  filed  in  their  names  in  the  Courts  below.  It  is  necessary 
for  Courts,  so  far  as  they  can,  to  take  precautions  that  such  repudiations 
shall  not  be  easily  made,  and  that  can  only  be  done  by  adhering  to  the 
practice  laid  down  for  the  guidance  of  litigants  by  the  Legislature.  It  is 
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also  to  the  interest  of  gentlemen  practising  in  the  law  that  in  these 
respects  those  rules  should  be  strictly  adhered  to.  It  might  happen 
that  a  vakil  might  honestly  believe  that  he  was  appointed  to  act  on  behalf 
of  a  litigant,  assuming  that  the  person  who  executed  his  vakalutanamah 
had  some  authority  to  execute  it  ;  and  it  might  subsequently  appear  that 
such  person  had  no  authority,  and  the  vakil  or  pleader  might  possibly 
find  himself  liable  to  a  suit  for  damages,  if  the  result  of  his  unauthorized 
interference  in  the  litigation  of  the  party  was  to  cause  damage  to  the  party 
on  whose  behalf  he  considered  that  he  was  entitled  to  act.  We  do  not 
say  what  might  be  the  result  of  such  a  suit. 

On  the  whole,  we  have  come  to  the  conclusion  that  the  Court  below 
was  right,  and  that  the  person  who  filed  this  vakalutnamah  in  that  Court 
had  no  authority  coming  within  Act  No.  XIV  of  1882  to  do  any  act  in 
or  to  the  Court  on  behalf  of  the  plaintiff,  and  [247]  the  vakalutnamah 
being  an  ineffectual  document  did  not  effect  on  its  filing  a  legal  appoint- 
ment of  the  pleader. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


16  A.  247  =  14  A.W.N.  (1894)  70. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji. 


KARIM  BAKHSH  (Plaintiff)  v.  KHCDA  BAKHSH  (Defendant)  * 
[7th  March  and  4th  May,  1894.] 

Muliammadan  Law — Pre-emption — 8hafi-i-khalit, — Nature  c/  pre-emptive  right  arising 
by  common  enjoyment  of  rights  appended  to  prcp^rty. 

In  order  that  two  persons  may  become  Shafi-i  khalits,  or  persons  having  a 
right  of  pre-emption  in  virtue  of  the  common  enjoyment  of,  eg.,  a  road,  it  is 
necessary  that  such  road  should  be  a  private  road  and  not  a  throughfare. 

Among  persons  who  are  Shctfi-i-Jchalits  by  reason  of  being  sharers  in  a  right  of 
way,  all  those  who  are  sharers  in  such  right,  of  way  have  equal  rights  of  pre- 
emption, although  one  of  them  may  ba  a  contiguous  neighbour. 

[F.,  33  A.  637  (641}  =  8  A.L.J.  700  (705)  =  10  Ind.  Gas.  626  (627).] 

THE  facts  of  this  case  "sufficiently  appear  from  the  judgment  of 
Banerji,  J. 

Munshi  Madho  Prasad,  for  the  appellant. 
Mr.  Abdul  Raoof,  for  the  respondent. 

JUDGMENT. 

BANERJI,  J. — The  suit  out  of  which  this  appeal  has  arisen  was 
brought  by  the  appellant  to  enforce  his  right  of  pre-emption  under  the 
Muhammadan  law.  The  property  claimed  is  a  house.  The  appellant 
alleged  himself  to  be  a  pre-emptor  by  right  of  vicinage  and  objected  to 
the  amount  of  sale-price.  The  respondent-vendee  denied  the  appellant's 
right  of  pre-emption  and  averred  that  the  amount  of  consideration  men- 
tioned in  the  sale-deed  was  correct.  The  Court  of  first  instance  decreed 
the  appellant's  claim,  but  it  held  the  actual  amount  of  the  sale  price  to  be 


•  Sacond  Appeal,  No.  964  of  1893,  from  a  decree  of  H.  Jb>.  Mulock,  Esq.,  District 
Judge  of  Moradabad,  dated  the  llth  May  1893,  reversing  a  decree  of  Babu  Bhagwat 
Chander  Chakravati,  Munsif  of  S-wnbhal,  dated  the  24th  December  1892. 
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that  specified  in  the  sale-deed.     On  appeal  the  lower  appeallate  Court  dig-       1894 
missed  the  claim  on  two  grounds,  namely,  first,  that  there  were  [248]      MAY  i. 

waiver  and  acquiescence  on  the  part  of  the  appellant  ;  and,  secondly,  that 

he  had  offered  to  pay  a  smaller  sum  than  the  actual  sale-price.  APPEL- 

As  regards  the  first  ground,  the  conclusions  of  the    learned  Judge  are       LATE 
based  upon    a  misapprehension    of  the  respondent's  allegation   on    the      ClVIL 

point.     The  learned  Judee  seems  to  think  that  before   the    completion   of ' 

the  sale  and  when  negotiations  for  it  were  going  on,  the  appellant  induced  16  JL.  217— 
the  respondent  to  believe  that  he  had  waived  his  right  of  pre-emption,  u  A  W.K. 
The  fact,  however,  is,  that  the  respondent  himself  never  asserted  that  (j 894)  70. 
before  the  sale  actually  took  place  the  plaintiff  had  declined  to  purchase 
the  property  sold.  What  the  respondent  alleged  in  the  fourth  paragraph 
of  his  written  statement  was  that  after  his  purchase  he  sent  a  notice  to  the 
appellant  by  post  of  the  fact  of  his  purchase,  but  the  appellant  remained 
silent  and  thereby  accepted  the  purchase  by  his  accquiescence.  According 
to  Muhammadan  law,  "  The  surrender  of  a  right  of  pre-emption. before  a 
sale  has  taken  place  is  not  valid  "  (Baillie's  Digest  of  Muhammadan  Law, 
p.  506).  Therefore,  even  if  the  appellant  did  surrender  his  right  before  the 
sale,  such  surrender  could  not  deprive  him  of  his  right  of  pre-emption.  Ac- 
cording to  the  respondent  himself  the  appellant  did  nothing  before  the  sale 
whereby  the  respondent  could  be  induced  to  believe  thatthe  appellant  would 
not  pre-empt  the  property  after  it  was  actually  sold.  He  is  not  therefore 
estopped  by  his  conduct  before  the  sale  from  asserting  his  right  of  pre-emp- 
tion, and  his  case  is  distinguishable  from  that  of  Brojo  Kishore  Surmzhv. 
Kirtee  Chunder  Surmah(\),  on  which  the  learned  Counsel  for  the  respondent 
has  relied.  After  a  sale  has  actually  taken  place  and  the  right  of  pre- 
emption has  been  established  such  right  can  be  renderd  void  by  the  rule 
of  the  Muhammadan  law  in  one  of  the  two  ways  described  in  Chapter  VIII 
of  Baillie's  Digest  (see  p.  505).  The  second  of  these,  namely,  the 
death  of  the  pre  emptor,  has  not  occurred  in  this  case.  As  for  the  first, 
it  is  not  asserted  that  there  was  an  express  renunciation  by  the  appellant 
of  his  right  of  pre-emption  and  none  of  the  other  acts  by  which  acquiescence 
would  be  implied  was  done  [249]  by  him.  All  that  he  did  was  that  when 
a  notice  was  sent  to  him  after  the  sale  he  gave  no  reply  to  it  and  remained 
silent.  Such  evidence  cannot  certainly  be  held  to  be  acquiescence  by 
implication  within  the  meaning  of  the  Muhammadan  law  so  as  to  defeat 
his  right  of  pre-emption.  The  first  ground,  therefore,  on  which  the  learned 
Judge  has  dismissed  the  appellant's  claim  is  untenable. 

The  second  ground  is  equally  untenable.  It  has  been  found  that  the 
appellant  performed  the  preliminaries  of  immediate  demand  and  confir- 
matory demand  as  required  by  Muhammadan  law.  He  was  ready  and 
willing  to  purchase  the  property  for  what  he  considered  in  good  faith  to  be 
the  actual  amount  of  consideration  paid  for  it.  What  he  asserted  was 
that  the  sum  mentioned  in  the  sale-deed  was  not  the  actual  amount  for 
which  the  property  was  sold.  In  his  plaint,  however,  be  offered  to  pay 
such  amount  as  the  Court  might  declare  to  be  the  real  consideration  for 
-the  sale.  It  was  held  in  Lajja  Prasad  v.  Debi  Prasad  (2)  that  where  a 
person  having  a  right  of  pre-emption  offers  a  smaller  sum  than  the  actual 
price  in  the  belief  that  such  sum  is  the  real  amount  of  consideration  for 
the  sale,  he  does  not  thereby  lose  his  right  of  pre-emption.  In  this  view 
'I  fully  concur.  For  the  above  reasons,  the  grounds  on  which  the  lower 
•appellate  Court  has  dismissed  the  claim  cannot  be  supported. 

(1)  15  W.R.C.R.  247.  (2)  3A.  236. 
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1894  Mr.  Abdul  Baoof,  the  learned  Counsel  for  the  respondent,  has  con- 

MAY  4.      tended  that  the  decree  of  the  Court  below  is  a  right  decree,  inasmuch  as 

upon  the  finding  of  the  learned  Judge  the  appellant  has  not  a  preferential 

APPEL-    right  of  pre-emption.     He  argues  that  as  the  learned  Judge  has  found 

LATE       that  the  respondent  is  a  Shafi-i-khalit  by  reason  of  his  having  rights  over 

CIVIL       ^ne   Pa8Sa§es   common   to  his    house    and  to    the    house    sold,  he   has  a 

'      superior  right  of  pre-emption  to  that  of  the  appellant,  who  is  a  neighbour, 

16  A.  247=    or  at  least  a  right  equal  to  his. 

14  A.W.N.  According  to  the  rule  of  Muhammadan  law  a  Shank,  or  partner  in 

(1894)  70.    the  substance  of  a  thing,  has  the  first  right  of  pre-emption ;  next  to  him 

comes  a  Khalit,  or  partner  in  its  immmunities  and  [250]  appendages  (such 

as  the  right  to  water  and  to  roads),  and  a  khalit  has  a  preferential  claim  to 

a  neighbour  (Baillie's  Digest,  p.  481,  and  Hidayah,  vol.  iii,  p.  562). 

It  appears  that  the  house  sold  abuts  on  a  lane.  Adjacent  to  it,  and 
on  the  same  side  of  the  lane  with  it  is  the  house  of  the  appellant. 
Across  the  lane  and  on  the  other  side  of  it  is  the  house  of  the  respondent. 
If  the  lane  is  not  a  thoroughfare,  both  the  parties  to  this  suit  are  Khalits, 
and  the  fact  that  the  appellant  is  also  a  neighbour  does  not  confer  on  him 
a  higher  right  than  that  of  the  respondent.  It  has  been  urged  on  behalf 
of  the  appellant  that  among  Khalits  the  special  is  preferred  to  the  general, 
and  as  the  appellant  is  also  a  neighbour  he  must  be  held  to  be  a  special 
Khalit  and  to  have  preferential  right  of  pre-emption.  This  argument 
is  fallacious.  A  mere  neighbour  is  not  a  special  Khalit  within  the  mean- 
ing and  intention  of  the  Muhammadan  law.  The  rule  on  the  sub- 
ject is  explained  and  illustrated  in  Baillie's  Digest  (p.  481)  as  follows  : — 
"  Take  the  case  of  a  mansion  which  is  situated  in  a  street  without 
a  thoroughfare  *  *  The  right  of  pre-emption  belongs 

to  the  inhabitants  of  the  street  equally  without  any  distinction  between 
those  who  are  contiguous  and  those  who  are  not  so ;  for  they  are  all 
Khalits  in  the  way.  *  If  there  be  another  street  leading  from  this 

street,  and  having  no  thoroughfare,  and  a  bouse  in  it  is  sold,  the  right  of 
pre-emption  belongs  to  the  inhabitants  of. this  inner  street,  because  they 
are  more  specially  intermixed  with  it  than  the  people  of  the  other  sfcreeb. 
But  if  a  house  in  the  other  street  be  sold,  the  right  of  pre-emption  belongs 
to  the  people  of  the  inner  as  well  as  to  those  of  the  outer  street,  for  the 
intermixture  of  both  in  the  right  of  way  is  equal."  This  passage  shows 
what  is  meant  by  a  special  Khalit.  And  it  is  clear  that  among  the  persons 
who  are  Shafi-i-khalits  by  a  reason  of  being  partners  in  a  right  of  way,  all 
those  who  participate  in  that  right  have  equal  rights  of  pre-emption,  al- 
though one  of  them  may  be  a  contiguous  neighbour.  If  therefore  both  the 
appellant  and  the  respondent  are  Khalits,  the  former  has  not  a  preferential 
right  because  his  house  is  adjacent  to  the  house  sold. 

[251]  The  next  question  for  consideration  is  whether  the  respondent 
has  a  right  to  pre-empt  the  property  in  suit  as  a  Shafi-i-khalit.  He  claims 
to  be  a  Khalit  on  the  ground  that  he  is  a  partner  in  one  of  the  appendages 
of  the  said  property,  namely,  in  the  right  of  way.  In  order  that  he  may 
be  regarded  as  a  Khalit  of  this  description,  it  is  essential  that  the  road  in 
which  he  participates  should  be  a  private  road  and  not  a  thoroughfare. 
According  to  the  Hidayah  (Vol.  iii,  p.  565)  "  it  is  necesssary  that  the  road 
or  rivulet,  the  joint  participation  in  which  gives  a  claim  to  the  privilege  of 
Shufa,  be  private."  The  same  rule  is  stated  in  Baillie's  Digest  (p.  482) 
in  these  terms  :  "If  the  street  were  open  with  a  passage  through,  and  a 
mansion  in  it  were  sold,  there  would  be  no  right  of  pre-emption  except  for 
the  adjoining  neighbour,  In  like  manner,  when  there  is  a  thoroughfare 
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which  ia  not  private  property  between  two  mansions  (that  is,  when  they       1894 
are  situate  on  opposite  sides  of  the  way)  and  one  of  them  is  sold,  there  is       MAY  4, 

no    pre-emption   except   for   the   adjoining   neighbour.     If   the   road  be         

private  property,  it  is  the  same  as  if  it  were  no  thoroughfare.     A  thorough-     APPEL- 
fare  which  does  not  give  the  right  of  pre-emption  is  a  street  that  the  people       LATE 
residing  in  it  have  no  right  to  shut."     In  this  case  it  has  not  been  found      CIVIL. 
by  either  of  the  Courts  below  whether  the  lane  which  lies  between  the 
house  sold  and  the  house  of  the  respondent  is  a  private  lane  or  a  thorough-   18  A.  247  = 
fare.     If  it  is  a  thoroughfare,  the  respondent  has  no  right  of  pre-emption   1*  &.W.N. 
and  the  appellant's  claim  as  a  contiguous  neighbour  must  prevail.     The    (1891)  70, 
following  issue  is  accordingly  referred  to  the  lower  appellate  Court  under 
s.  566  of  the  Code  of  Civil  Procedure  for  trial : — Whether  the  lane  lying 
between  the  disputed  bouse  and  the  house  of  the  respondent  ia  a  private 
lane  or  a  thoroughfare. 

On  receipt  of  the  finding  ten  days  will  be  allowed  for  objections. 

On  return  being  made  to  the  above  order  of  reference  the  following 
judgment  was  delivered  : — 

FINAL  JUDGMENT. 

BANERJI,  J. — It  has  been  found  by  the  lower  appellate  Court  that 
the  lane  lying  between  the  house  in  question  and  the  house  of  the  res- 
pondent is  "a  private  lane  or  passage  and  not  a  thorough- [252]  fare." 
This  finding  is  conclusive.  The  appellant  has  therefore  no  priority  of 
right  over  the  respondent.  The  appeal  is  accordingly  dismissed  with 
costs. 

Appeal  dismissed. 


16'A.  252  =  14  A.  W.N.  (1894)  64, 

APPELLATE   CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


HASAN  ALI  (Defendant)  v.  SIRAJ  HUSAIN  AND  OTHERS   (Plaintifts)* 

[8th  March,  1894.] 

Qivil   Procedure  Code,  ss.  13,  562 — Res  judicala — Remand — Appeal—  Decree  in   appeal 
from  order  of  remand  dismissing  appeal  from  decree  in  the  suit. 

It  is  competent  to  a  High  Court  in  an  appeal  from  an  order  of  remand  under 
s.  552  of  the  Code  of  Civil  Procedure  to  pass  a  decree  dismissing  the  appeal 
preferred  to  the  Inwer  Court  from  the  decree  in  the  suit.  Bhau  Balctv.  Bapaji 
Bapuji  (1)  and  Abrahim  Khan  v.  Faiz  wn-nissa  (2)  referred  to. 

[P.,  19  A.  517  ;  20  M.  152  ;  15  O.C.  33  (35)  =  15  Ind.  Gas.  181  (182).] 

THE  facts  of  this  case  were  aa  follows  : — 

In  1880,  Kazim  Husain,  Mehndt  Husain  and  Jawaz  Husain,  three  of 
the  four  plaintiffs  in  the  suit  out  of  which  this  appeal  arose,  sued  the 
present  defendant,  Hasan  Ali,  for  recovery  of  possession  of  a  certain 
2-annas  zemindari  share  by  right  of  inheritance  from  their  father  Niamat 
Husain.  The  defendant  pleaded  that  as  to  1  anna  he  was  in  possession 
under  a  gift  from  Niamat  Husain,  and  as  to  the  other  moiety  that  he  held 
it  on  account  of  money  lent  to  him  by  Niamat  Husain.  The  Court 

•  First  Appeal  from  order  No.  102  of  1893,  from  an  order  of  L.M.  ThorntA,  Esq., 
Officiating  District  Judge  of  Jaunpur,  dated  the  14th  June  1893. 

(1)  14  B,  14.  (2)  17  C,  168. 
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(Subordinate  Judge  of  Jaunpur)  found  that  the  defendant  held  the  pro- 
perty in  suit  in  lieu  of  money  lent  by  him  to  the  plaintiffs'  father  and 
that  the  plaintiffs  were  not  entitled  to  a  decree  for  possession  until  such 
money  had  been  paid,  and  dismissed  the  plaintiffs'  suit.  That  judgment 
was  apparently  not  appealed  E  gainst  and  became  final  as  between  the 
parties  thereto. 

Subsequently,  the  plaintiffs,  together  with  one  Siraj  Husain,  to  whom 
the  plaintiffs  had  sold  I  anna  out  of  the  2-anna  share  in  suit,  sued  the 
same  defendant  for  recovery  of  the  same  property. 

[253]  The  Court  of  the  first  instance  (Subordinate  Judge  of  Jaunpur) 
bald  that  the  suib  was  barred  by  limitation,  as  also  by  s.  13  of  the  Code 
of  Civil  Procedure,  and  dismissed  it. 

The  plaintiffs  appealed  to  the  District  Judge  who,  reversing  the  decree 
of  the  Court  below,  remanded  the  suit  for  trial  upon  the  merits  under  the 
provisions  of  s.  562  of  the  Code  of  Civil  Procedure. 

From  this  order  of  remand  the  defendant  appealed  to  the  High 
Court. 

The  Hon'ble  Mr.  Colvin,  Mr.  T.  Conlan,  Mr.  A bd ul  Majid  and  Pandit 
Sundar  Lai,  for  the  appellant. 

Mr.  Amir-ud-din  and  Maulvi  Ghulam  Mujtaba,  for  the  respondents. 
JUDGMENT. 

EDGE,  C.  J-,  and  BUBK-TT,  J. — Tho  first  Court  found,  amongst  other 
things,  that  s.  13  of  the  Code  of  Civil  Procedure  applied.  That  Court,  on 
that  and  other  issues,  dismissed  the  suit  of  the  plaintiffs.  They  appealed. 
The  District  Judge  held  that.  s.  13  did  not  apply  and  remanded  the  suit 
under  s.  562  of  the  Code.  The  appeal  before  us  is  an  appeal  from  that 
order.  One  of  the  grounds  of  appeal  was  that  the  District  Judge  had  no 
jurisdiction  owing  to  the  value  of  the  property.  The  auueal  lay  to  the 
Court  of  the  District  Judge,  as  the  valuation  which  the  plaintiff  put  on  his 
suit  governed  the  appeal.  That  was  decided  in  Mahabir  Singh  v.  Bihari 
Lai  (1). 

In  our  opinion  this  case  comes  within  Explanation  11  of  s.  13  of  the 
Code  of  Civil  Procedure.  In  the  former  suit  the  plaintiffs  might  and  ought 
to  have  made  an  alternative  charge,  in  which,  if  they  bad  made  it,  they 
would  have  been  successful.  They  could  not  succeed  here  except  on 
the  alternative  charge,  i.e.,  they  could  only  succeed  here  on  paying  the 
amount,  if  any,  which  might  be  found  to  be  due  to  the  defendant.  The 
suit  accordingly  was  barred. 

It  is  contended  that  we.  cannot  pass  a  decree  dismissing  the  ap- 
peal in  the  Court  below.  In  our  opinion  we  can  dispose  of  the  appeal 
in  the  Court  below,  as  the  defendant-appellant  bavins  succeeded  in  this 
appeal  on  the  ground  that  s.  13  of  the  Code  apolied  [254]  to  the  suit, 
the  suit  must  necessarily  be  dismissed  as  barred  in  Hmme.  If  we  were 
simply  to  set  aside  the  order  of  the  Court  below  and  tell  the  Court  below 
that  it  was  to  dismiss  the  plaintiffs'  appeal  to  it,  as  s.  13  applied,  we 
should  be  merely  putting  the  parties  to  extra  expense  and  adding  a  useless 
stage  to  the  procedure  of  the  case.  This  is  the  view  of  the  law  which  has 
been  taken  by  this  Court  in  previous  cases.  Apparently  it  was  the  view 
taken*by  the  Full  Bench  of  the  Bombay  High  Court  in  Bhau  Bala  v. 


(1)  13  A.  320. 
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Bapaji  Bapuji  (1),  and  the  same  view  has  been  taken  by  the  Calcutta  1894 

High  Court  in  Abruhim  Khan  v.  Faiz-un-nissa  (2).     We  allow  this  appeal  MARCH 
with    costs,    and,    setting    aside  the  decree  of  the  Court  below,  dismiss 

the  appeal  in  the  Court  below  with  ocste  -nd  restore  the   decree  of  the  APPEL- 

first  Court.  LATE 

Appeal^decreed.  CIVIL. 


16  A.  254  =  14  A.W.N.  (1894)72. 

14  A  Yi  ,JN, 

APPELLATE  CIVIL.  1894)64. 

Before  Mr.  Justice  Banerji  and  Mr.  Justice  Blair. 


GOBARDHAN  AND  ANOTHER  (Defendants)  v.  SUJAN 
(Plaintiff).*  [l3th  March,  1894.] 

Mortgage—  Usufructuary  m  rt gage— Mortgage  sot'n-fi  d  out  of  usufruct— One  cf  several 
co-mortgagors  obtaining  possession  if  the  whote  pr  <  petty- Adi  ene  fossasion. 

In  the  case  of  a  usufructuary  mortgage  by  several  co-mortgagors,  when  such 
mortgage  is  satisfied  out  of  the  usufruct,  each  co  mortgagor  is  not  entitled  to 
recover  possession  ot  more  than  his  share  of  the  mortgaged  property.  Gonhequenty 
where  in  such  a  case  one  of  several  oo  mortgegors  gets  possession  of  the  whole  of 
the  mortgaged  property,  he  does  net  occupy  the  position  of  a  mortgagee  to  his 
co-mortgagors  but  his  possession  is  adverse  to  them.  Fakir-Bakhsh  v.  Sadat 
Ah  (3)  followed. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Munshi  Madho  Prasad,  for  the  appellants. 

Pandit  Moti  Lai,  for  the  respondent. 

The,  judgment  of  the  Court  (BLAIR  and  BANERJI,  JJ.)  was  delivered 
by  BANERJI,  J. 

JUDGMENT. 

The  suit  out  of  which  this  appeal  has  arisen  [255]  was  brought  by 
the  respondent  to  recover  possession  of  26  bighns  li  biswas  of  land  out  of 
ITObighaslS  biswas  which  were  owoed  by  five  person?,  viz.,  Tonda,  Girwar 
Indra,  Sabla  and  Ballu,  and  were  mortgaged  by  them  in  1858  or  1859  to 
one  Cheta.  The  land  claimed  is  the  share  of  Tonda  and  has  been  acquired 
by  the  respondent.  The  appellants  represent  Indra  and  Sabla.  The 
mortgage  referred  to  above  was  satisfied  out  of  the  usufruct  some  time 
before  1865,  and  thereupon  possession  of  a  half  of  the  mortgaged  land  was 
taken  by  Girwar  and  of  the  other  half  by  Indra  and  Sabla.  That  half  is 
at  present  in  the  possession  of  the  appellants,  who  are  consequently  in 
possession  of  a  half  out  of  the  26  bighas  'and  14  biswas  claimed  by  the 
respondent.  The  lower  Courts  have  made  a  decree  for  the  said  half  share 
in  favour  of  the  respondent  against  the  appellants.  The  claim  of  the  res- 
pondent in  regard  to  the  said  half  share  was  resisted  by  the  appellants  on 
the  ground  that  they  were  in  adverse  proprietary  possession  of  it.  The 
lower  appellate  Court  has  overruled  their  objection,  and  has  held  that 
Indra  and  Sabla  redeemed  half  of  170  bigbas  13  biawas  from  the  mort- 
gage of  1858  and  took  possession  of  it,  their  possession  could  not  be 

*  Second  Appeal  No.  1130  of  1692,  from  a  decree  of  Babu  Baij  Nath,  Subordinate, 
Judge  of  Agra,  dated  the  29th  June  189C2  modifying  a  decree  of  Maulvi  Muhammad 
Azim-ud  din,  Munsif  of  Maliabad,  dated  the  llth  January  1892. 

(1)  14  B,  14.  (2)  17  C.  168.  (3)  7  A.  376. 
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1894        regarded  as  adverse  to  Tonda  or  to  the  respondent  his  representative,  but 
MARCH  13.  is  a  continuance  of  the  possession  of  the  mortgagee. 

It  is  contended  in    appeal   that   this   view    of   the   lower   Court   is 
APPEL-     erroneous,  and  we  are  of  opinion  that  the  contention  has  force.     There  can 
LATB       be  no  doubt  that  when  one  of  several  mortgagors  redeems  a  mortgage  by 
CIVIL.      payment  of  the  mortgage-money  and    takes  possession  of  the  mortgaged 
property,  he  steps  into  the  shoes  of  the  mortgagee  as  regards  the  shares  of 
16  A.  284=  his  co-mortgagors  and  his  possession  over  those  shares  can  only  be  regarded 
14  A.W.N,    as  tne  possession  of  a  mortgagee  ;  but  where  the  amount  of  the  mortgage 
(1894)  72.    ja  satisfied  out  of  the  usufruct,  the  mortgage  becomes  extinct  and  the  parties 
are  relegated  to  the  position  in  which  they  were  before  the  mortgage.     In 
such  a  case  one  of  the  mortgagors  can  only  claim  from  the  mortgagee  whose 
mortgage  has  been  satisfied  out  of  the  usufruct  his  own  individual  share, 
and  he  acquires  no  right  to  take  possession  of  the  shares  of  his  co-mortga- 
gors.    This  view  is  supported  by  the  ruling  of  this  Court  [256]   in  Fakir 
Bakhsh  v.  Sadat  All  (1)  which  was  approved  in  Sheo  Narain  Rai  v.  Sheopal 
Bai  (2).     Accordingly  when  the  mortgage  of  1858  was  satisfied  from    the 
usufruct  of  the  mortgaged  property,  Indra  and  Sabla    became  entitled  to 
take  possession  of  their  own  shares  only  out  of  the  said  property  and  they 
had  no  right  to  take  over  possession  of  the  share  of  Tonda.     Their  posses- 
sion over  Tonda's  share  is  thus  without  title  and  cannot    but  be  regarded 
as  adverse  to  the  owner  of  that  share.     That  being  so,   since  the  prede- 
oessors-in-title  of    the    appellants  have  been  in  adverse  possession  of  the 
property  decreed  to  the  respondent  for  more  than  12  years,  whatever  right 
the  respondent  had   to  that  property  has  now   become  extinct,  and  the 
respondent's  claim    should    have    been    dismissed    as    time-barred.     We 
accordingly   set  aside   the  decree  of  the  Court  below  and,  decreeing  this 
appeal  with  costs,  dismiss  the  claim  of  the  respondent    as  against    the 
appellants, 

Appeal  decreed. 


16  A.  256  =  14  A.W.N.  (1894)73. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Burkitt. 


JASODA  BIBI  (Plaintiff)  v.  PARMANAND  (Defendant)* 
[15th  March,   1894.] 

Act  XV  of  1877,  s.  10— Trust— Suit  by  representative  of  settlor  against  trustee  on  failure 
of  the  object  of  a  trust  to  recover,,  the  trust-money  for  herself, 

Section  10  of  Act  No.  XV  of  1877  does  not  apply  to  a  suit  brought  on  failure 
of  the  object  of  a  trust  to  recover  for  the  plaintiff's  own  use  and  not  for  the 
purposes  of  the  trust  the  trust  money  remaining  in  the  hands  of  the  trustee. 
Balwant  Rao  v.  Puran  Mai  (10  I.  A.  90  =  6  A.  1)  followed. 

f  Dlss.,  6  O.L.J.  535  ;  P.,  132  P.R.  1907,] 

THE  plaintiff  in  this  case  sued  to  recover  from  the  defendant  a  sum 
of  Rs.  2,000  which  she  alleged  to  have  been  deposited  with  him  by  her 
on  instructions  from  her  father  Har  Prasad  on  the  15th  of  April  1869  to 
meet  certain  expenses  of  her  sister.  Musammat  Gango.  Tbe  plaintiff  alleged 

*  Second  Appeal,  No.  600  of  1891,  from  a  decree  of  A.  McMillan,  Esq.,  District 
Judge  of  Gawnpore,  dated  the  12th  May,  1891,  confirming  a  decree  of  Byed  Akbar 
Husain,  Subordinate  Judge  of  Cawnpore,  dated  the  2nd  August,  1890. 

(1)  7  A,  876,  (2)  H  A.W.N.  (1894)  14  (15), 
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that  the  said  money  was  never  spent  by  Musammat  Gango,  who    died  in       1894 
September,  1872.    and  thab    the  money  had  all  along  remained  with   the  MARCH  15. 
defendant.     She   further    [2S7]    alleged   a    demand   and  a  refusal  by  the 
plaintiff  to  restore  the  money  on  the  1st  July  1887.     The  suit  was    filed     APPEL- 
on  the  20bh  of  June  1890.  LATE 

The    defendant    inter    alia    pleaded    that    the  suit  was  barred  by      QIVIL 
limitation.  _=__  ' 

The  Court  of  first  instance  (Subordinate   Judge   of    Cawnpore)   held   16  A.  256»* 
that  s.    10   of    Act   No.    XV  of  1877  did  not  apply,  but  that  the  suit  was    Ii  A.W  N; 
barred  either  under  art.  62  or  under  art.  120  of  sch.  ii  of   Act  No.  XV  of    (1894)  73. 
1877,  and  accordingly  dismissed  the  suit. 

The  plaintiff  appealed  ;  and  the  lower  appellate  Court  (the  District 
Judge  of  Cawnpore)  confirmed  the  first  Court's  judgment.  The  District 
Judge  held  that  the  suit  was  to  be  considered  as  a  suit  for  money  had  and 
received  by  the  defendant  for  the  plaintiff's  use,  and  that  the  limitation 
applicable  was  that  prescribed  by  art.  62  of  Act  No.  XV  of  1877.  He 
also  relied  on  the  case  of  Johori  Mahton  v.  Thakoor  Nath  Luke  (1). 

The  plaintiff  then  appealed  to  the  High  Court. 

The  Hon'ble  Mr.  Colvin  and  Mr.  T.  Conlan,  for  the  appellant. 

Pandit  Sundar  Lai  and  Pandit  Baldeo  Ram,  for  the  respondent. 

JUDGMENT. 

EKGE,  C.  J.  and  BURKITT,  J. — The  suit  out  of  which  this  appeal 
has  arisen  was  one  to  recover  a  sum  of  money  placed  in  the  hands  of  the 
defendant  with  instructions  to  pay  out  of  it  such  sums  as  a  certain  lady 
might  require  for  the  purposes  of  performing  pilgrimages.  The  lady  died 
as  far  back  as  1872,  and  at  that  time  there  remained  in  hands  of  the 
defendant  the  whole  amount  which  had  been  placed  in  his  hands,  no 
portion  of  it  having  been  paid  to  or  expanded  by  the  lady.  This  suit 
was  instituted  on  the  20fch  of  June  1890.  It  was  dismissed  by  the  first 
Court  on  the  ground  that  it  was  barred  by  limitation.  The  second 
Court  dismissed  the  plaintiff's  appeal,  holding  that  the  suit  was  barred 
by  limitation  whether  art.  62  or  art.  120  of  sch.  ii  of  the  Indian  Limita- 
tion Act  applies.  From  that  decree  this  appeal  has  been  brought.  It 
has  been  contended  here  that  s.  10  of  the  Indian  Limitation  Act,  1877, 
applies,  and  consequently  that  the  suit  was  not  time-barred.  [258] 
It  was  contended  that  the  money  became  vested  in  the  defendant  in 
trust  for  a  specific  purpose  within  the  meaning  of  8.  10,  and  that  on  the 
death  of  the  lady  in  1872  a  trust  arose  for  the  settlor  according  to  the 
principle  of  equity  embodied  in  s.  83  of  the  Indian  Trusts  Act,  1882. 

It  is  not  in  our  opinion  necessary  to  decide  whether  the  money  at  any 
time  vested  in  the  defendant  in  trust  for  a  specific  purpose  within  the 
meaning  of  s.  10  of  the  Indian  Limitation  Act,  1877,  nor  is  it  necessary  to 
decide  whether,  if  there  was  a  trust  for  a  specific  purpose  wi.thin  the 
meaning  of  s.  10  of  the  Indian  Limitation  Act,  1877,  that  section  would 
apply  afte>'  the  death  of  the  lady  for  whose  benefit  the  trust,  if  it  was  one, 
was  created. 

This  suit  is  brought  by  the  plaintiff  to  recover  the  money  for  her  own 
benefit  and  not  with  the  object  of  having  the  money  applied  for  the  specific 
purposes  for  which  the  trust,  if  it  was  one,  was  originally  created.  For 
present  purposes  there  is  no  essential  difference  between  the  wording  of 
a.  10  of  Act  No.  XV  of  1877  and  s.  10  of  Act  No.  IX  of  1871.  Now  their 

(l)  5  0.  830. 
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1894       Lordships  of  the  Privy  Council  in  Balwant  Rao  v.  Puran  Mai  '!}  held  that 

MABOH  15,   'ne  words  in  s.  10  of  Act  No.  IX  of  1871— -r"  for  the  purposes  of  following 

in  his  or  their  bands  such  property" — meant  for  the  purpose  of  recovering 

APPEL-     the  property  for  the  trusts  in  respect  of  which  it  bad  given.     That   inter- 

LATB       pretation  limits  the  application  of  the  section,  and,  apph  ing  that  interpre- 

ClVlL       tati°Di  we  n°ld  that  s.  10  of  the  Indian  Limitation  Act,    1877,  does  not 

— —        apply  to  this  case. 

16  A-  236=  It  was  also  contended  in  appeal  before  us  that    art.  145  of  sch.  ii  of 

11A.W.N.    the  Indian  Limitation  Act,  1877,  might  be  applied  in  this  case.     There  is 

(1891)  73.    ample  authority  to  show  that  that  article  is  inapplicable  to  a  claim  of  this 

kind  in  which  it  was  never  intended  that  the  specific  coins  deposited  should 

be  returned.     We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


16  A.  259  (F.B  )  =  14    A.W.N.  (1894)  74. 
[259]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice  Mr.  Justice,  Tyrrell, 
Mr.  Justice  Knox)  Mr.  Justice  Blair,  Mr.  Justice 
Banerji  and  Mr.  Justice  Burkitt. 


FA  TEH  CHAND  AND  OTHERS  (Plaintiffs)  v.  MUHAMMAD  BUKHSH 
AND  OTHERS  (Defendants).*     [19th  March,  1894.] 

Act  No.  XXVII  of  I860.  s.  2-Act  No.  VII  of  1889.  s.  4— Act  No.  1  rf  1868  s.  6— 
Procedure— Act  No.  IV  0/1882.  s.  88 — Suit  for  lale  on  a  mortgage — Suit  by 
rfprtsin'otive  of  dectaed  moitgayee — Pioauctun  of  ctrlificate  of  swccessun  a 
condition  pnceceht  to  atcrie. 

Section  4  of  Act  No.  VII  of  1889  made  no  change  in  the  substantive  law,  but 
enacted  merely  a  rulo  of  procedure,  luasmuch,  therefore,  as  "  no  one  has  a 
vested  right  in  any  particular  Iron]  of  procedure  "  the  above  mentioned  section  is 
applicable  to  suns  instituted  before  the  ccmmg  into  force  of  Act  No.  Vil  of 
18a9.  Oanga  Sahai  v.  Kishan  Sahai  (2),  followed  :  The  Republic  of  Cosla  Rica 
v.  Erlangtr  C6)  Warner  v.  Mu>do.h  (4;  and  Wnght  v.  Hale  (5)  referred  to. 

Section  4  of  Act  No.  Yll  of  1889  applies  to  suits  for  ERle  under  s.  88  of  the 
Transfer  of  Property  Act,  18^2.  £mminna  v.  Gurttmurthi  (6)  distinguished. 
Kanchan  Modi  v.  Bi-jnaih  Singh  (7)  dissented  from. 

[Diss.,  26  0.  839  =  4  C.W.N.  558  ;  Not  F.,  28  B.  630;  29  M.  77  ;  F.,  9  A.L.J.  7fi6=» 
16  Ind.  Gas.  108  ;  R.,  16  A.  4J8  ;  17  A.  537  545)  ;  20  M.  232  ,  34  M.  442* 
(446;  =5  M.L.T.  *78  (280)  =  1  led.  Cas.  535  (5£6)  ;  20  A.W  N.  95  ;6  Ind.  Gas. 
1015  (I0l6)  =  lb  0-C.  15*  (153)  ;  14  lud.  Cas.  570  <571)  ;  :0  O.C.  378  (482;.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Mr.  Boshan  Lai,  for  the  appllants. 

Mr.  Abdul  Baoof,  and  Batan  Chand,  for  the  respondents. 
Tde     judgment    of    the    Court    (EDGE,    C.    J.,  TYRRELL,    KNOX 
BLAIR,  BANERJI  and  BURKITT,  JJ.)  waa  delivered  by  EDGE,  C.  J. 

JUDGMENT. 

The  suit  in  which  this  second  appeal  has  arisen  was  brought  upon  a 
mortgage    by    the  mortgagees    against    the  mortgagor.     Certain  persons 

•  Second  Appeal.  No.  833  of  1891.  from  a  decree  of  H.  P.  Mulock,  Esq.,  District 
Judge  of  Moradabarl,  dated  the  18t.h  May  1891,  confirming  a  decree  of  Babu  Anant 
Bam,  Subordinate  Judge  of  Moradabad,  dated  the  6ih  February  1891. 

1     10  I  A.  90  =  6  A.  1,  (2)  6  A.  262.  (3|  3  Ch.  D.  69v 

4  4  Ch.  D.  752.  (5)  6  H.  and  N.  227,  (6)  16  M.  64.  (7)  19  C.  386.. 

168 


YIII] 


FATKH   CHAND  V,   MUHAMMAD   BAKHSH          16  All.  261 


claiming  interests  in  the  mortgaged  property,  or  portions  of  it,  were  subse- 
quently added  as  defendants. 

The  reliefs  claimed  in  the  plaint  were  a  decree  against  the  mortgagor 
for  Ks.  3,000,  mortgage- money  with  interest  and  costs  ;  in  default  of 
payment  a  sale  of  the  mortgaged  property,  and  in  case  [260]  the  proceeds 
of  such  sale  should  not  be  sufficient  to  satisfy  the  money  decreed,  then  a 
decree  for  the  balance  against  the  mortgagor  personally  and  her  property 
other  than  that  which  was  subject  to  the  mortgage. 

There  were  various  defences  pleaded,  bub  for  the  purposes  of  the 
questions  which  we  have  to  decide  we  need  not  consider  them  ;  nor 
need  we  consider  how  far,  if  at  all,  the  allegations  in  the  plaint  were 
sufficient,  if  not  traversed,  to  entitle  the  plaintiffs  to  the  reliefs  sought,  or 
to  any  of  them. 

The  suit  waa  instituted  in  the  Court  of  the  Subordinate  Judge  of 
Moradabad  on  the  21st  of  June  1888.  After  the  institution  of  the  suit 
Lachman  Das  and  Eatan  Lai,  two  of  the  plaintiffs,  who  were  necessary 
parties,  died,  and  on  the  22nd  of  November  1888,  persons  alleged  to  be 
the  legal  representatives  of  the  deceased  plaintiffs  respectively  were 
brought  upon  the  record  as  such  representatives.  It  was  neither  denied 
nor  admitted  by  the  defendants  that;  the  persons  so  brought  on  the  record 
were  the  legal  representatives  of  the  deceased  plaintiffs. 

On  the  5th  of  March  1890,  the  Subordinate  Judge  dismissed  the  suit, 
on  the  ground  that  s.  4  of  Aeb  No.  VII  of  1889  applied,  and  that  no  decree 
against  the  mortgagor  could  be  passed,  as  the  persons  who  had  been  brought 
on  the  record  as  the  legal  representatives  of  the  deceased  plaintiffs  had  not 
produced  any  such  probate,  letter?  of  administration,  or  certificate  as  are 
specified  in  s.  4  of  Act  No.  VII  of  1889. 

OD  appeal  the  District  Judge  set  aside  the  decree  of  the  Subordinate 
Judge,  on  the  ground  that  the  Subordinate  Judge  had  not  given  the  per- 
sons brought  upon  tbs  record  as  representatives  an  opportunity  to  produce 
certi6cates  so  as  to  comely  with  section  4  of  the  Act.  The  District  Judge 
on  the  2nd  of  August  1890,  remanded  the  case,  apparently  under  s.  562- 
of  the  Code  of  Civil  Procedure. 

After  the  order  of  remand  the  Subordinate  Judge  gave  the  plaintiffs 
tima  to  produce  certificates  in  compliance  with  s.  4  of  Act  No.  VII  of  1889. 

1261]  The  persons,  who  bad  been  brought  upon  the  record  as  the 
legal  representatives  of  the  deceased  plaintiff,  Batan  Lai,  produced  a 
certificate  granted  to  them  under  Act  No.  VII  of  1889,  but  the  persons 
who  had  been  brought  upon  the  record  as  the  legal  representatives  of  the 
other  deceased  plaintiff,  Lachman  Das,  having  failed  to  produce  any  such 
certificate,  and  the  legal  representatives  of  Lachman  Das  being  necessary 
parties,  the  Subordinate  Judge  on  the  6bh  of  February  1891  dismissed  the 
suit,  acbing  apparently  under  s.  158  of  the  Code  of  Civil  Procedure. 

On  appeal,  the  District  Judge  on  the  18bh  of  May  1891,  affirmed  the 
decree  of  the  6bh  of  February  1891  of  the  Subordinate  Judge.  From  the 
decree  cf  the  District  Judge  of  18bh  of  May  1891  this  second  appeal  has  been 
brought. 

After  the  6th  of  February  1891,  and  prior  to  the  18bh  of  May  1891, 
the  persons  who  had  been  brought  upon  the  record  as  the  legal  repre- 
sentatives of  the  deceased  plaintiff  Lachman  Das,  obtained  a  certificate 
under  Act  No.  VII  of  1889. 

On  behalf  of  the  appellants  here  it  has  been  contended  that  the  suit 
having  been  instituted  before  Act  No.  VII  of  188S  was  passed,  s.  6  of  Act 
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No.  I  of  1868  (The  General  Clauses  Aofc,  1868)  prevents  s.  4  of  Aot  No.  VII 
of  1889  applying  in  this  case. 

It  was  also  contended  on  behalf  of  the  appellants  that  s.  4  of  Aot  No. 
VII  of  1889  restricted  rights  already  vested  in  the  mortgagees  and  their 
representatives  before  that  Act  was  passed,  and  that  the  Act  not  having 
been  declared  in  terms  to  be  retrospective,  section  4  of  the  Act  did  not 
apply  in  this  case. 

It  was  also  contended  on  behalf  of  the  appellants  thats.  4  of  Act  No. 
VII  of  1889  does  not  apply  to  a  suit  on  a  mortgage  by  a  mortgagee  against 
a  mortgagor  for  sale  of  the  mortgaged  property,  and  consequently  that  a 
decree  for  sale  should  have  been  made  notwithstanding  the  failure  of  the 
persons  who  were  brought  on  the  record  as  the  representatives  of  Lach- 
rnan  Das  to  produce  a  certificate  before  the  decree  of  the  Subordinate 
Judge  of  the  6th  of  February  [262]  1891  had  been  passed.  Kanchan  Modi 
v.  Baijnath  Singh  (1)  and  Ammanna  v.  Gurumurthi  (2)  were  cited  in 
support  of  that  contention. 

It  was  further  contended  on  behalf  of  the  appellants  that  the  persons 
who  had  been  brought  on  the  record  as  the  legal  representatives  of  the 
deceased  plaintiff,  Lachman  Das,  having  obtained  prior  to  the  18th  of 
May  1891  a  certificate  under  Act  No.  VII  of  1889,  the  District  Judge 
should  have  given  them  an  opportunity  of  producing  it  and  have  .allowed 
their  appeal,  although  that  certificate  had  not  been  obtained  until  after 
the  decree  in  appeal,  namely,  that  of  the  Subordinate  Judge  of  the  6th  of 
February  1891  had  been  passed. 

It  appears  to  us  that  the  contention  that  s.  6  of  Aot  No.  I  of  1868 
prevents  s.  4  of  Act  No.  VII  of  1889  applying  in  this  case,  is  based  upon 
a  misreading  of  s.  6  of  Act  No.I  of  1868,  and  upon  a  misconception  of  the 
effect  and  object  of  s.  2  of  Aot  No.  XXVII  of  1860.  Section  2  of  Aot 
No.  XXVII  of  1860  gave  a  person  claiming  to  be  entitled  to  the  effects  or 
any  part  of  the  effects  of  a  deceased  person  no  right  in,  or  to,  any  debt 
due  to  such  deceased  person.  That  right,  if  it  existed,  existed  indepen- 
dently of  s.  2  of  Act  No.  XXVII  of  1860.  That  section  was  merely  a 
section  which  disentitled  a  person  claiming  to  be  entitled  to  the  effects  of 
a  deceased  person,  and  who  had  not  produced  a  certificate  under  that  Act 
or  probate  or  letters  of  administration,  to  compel  by  legal  process  a  debtor 
of  the  deceased  person  to  pay  a  debt  due  to  the  deceased  person  to  the 
person  so  claiming,  if  the  payment  of  the  debt  was  not  withheld 
from  any  fraudulent  and  vexatious  motives,  but  from  a  resonable 
doubt  as  to  who  was  the  person  entitled  to  receive  it.  It  was  merely 
a  section  which  compelled  a  plaintiff  suing  for  the  recovery  of  a  debt 
due  to  a  deceased  person  to  prove  his  title  to  sue,  as  he  would  have 
been  bound  to  do  in  any  Court  of  Justice,  whether  that  section  had  been 
made  part  of  the  Statute  Law  or  not,  when  that  title  was  disputed  or  not 
admitted.  The  section  was  one  of  procedure,  [263]  and  did  not  confer 
upon  a  plaintiff  any  right  of  action.  It  merely  enacted  inferentially  what 
in  certain  events  should  be  the  prima  faice  evidence  of  his  title,  and  what 
in  certain  events  should  be  the  result  of  that  prima  facie  evidence  not 
being  produced.  The  section  was  one  for  the  protection  of  debtors  from 
whom  payment  of  debts  due  to  deceased  persons  or  their  estates  was 
demanded  by  persons  claiming  to  be  entitled  to  receive  payment  of  such 
debts.  Section  6  of  Act  No.  I  of  1868  does  not  prevent  the  provisions  of 
a  Statute  or  Act  applying  the  procedure  to  be  followed  in  the  future  in 
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proceedings  which  had  been  commenced  before  such  Statute  or  Act  came 
into  force. 

By  section  6  of  Act  No.  I  of  1868  it  is  not  enacted  that  no  Act  shall 
affect  the  future  procedure  in  any  proceedings  commenced  before  such  Act 
shall  have  come  into  operation.  What  that  section  does  enact  is  "  The 
repeal  of  any  Statute,  Act  or  Regulation  shall  not  effect  anything  done  or 
any  offence  committed  or  any  fine  or  penalty  incurred  or  any  proceedings 
commenced  before  the  repealing  Act  shall  have  come  into  operation." 

As  we  understands.  6  of  Act  No.  I  of  1868,  all  it  effects  or  was  intended 
to  effect  is  to  prevent  the  mere  repeal  of  a  Statute,  Act  or  Eegulation 
from  making  an  act  done  under  the  repealed  Statute,  Act  or  Regulation  an 
act  done  without  statutable  authority,  or  an  offence  committed  against 
the  repealed  Statute,  Act  or  Regulation  to  cease  to  be  an  offence :  from 
relieving  a  person  who  had  incurred  a  penalty  or  fine  under  the  repealed 
Statute,  Act  or  Regulation  from  such  penalty  or  fine :  and  from  invalida- 
ting or  making  irregular  proceedings  commenced  under  the  repealed 
Statute,  Act  or  Regulation.  In  other  words,  the  object  of  s.  6  of  Act  No. 
I  of  1868  was,  in  our  opinion,  to  leave  things  which  had  been  done  under 
a  repealed  Statute,  Aot  or  Regulation  as  they  were  and  with  the  same  legal 
consequences  as  they  had  at  the  time  when  the  repealed  Statute,  Act 
or  Regulation  was  repealed.  For  instance,  a  right  of  action  already  vested 
under  a  Statute  or  Act  is  not  divested  by  the  mere  repealing  of  such 
Statute  or  Act.  Such  divesting  would  require  specific  enactment  for  that 
purpose.  [264]  Section  6  doos  not  say  that  such  legal  consequences  shall 
not  be  put  an  end  to,  modified,  or  altered  by  specific  enactment  in  that 
respect  contained  in  the  Act  by  which  such  Statute,  Act  or  Regulation  is 
repealed.  The  word  "repeal"  is,  in  our  opinion,  the  governing  word  of  the 
section  when  the  section  has  to  be  construed  for  the  purpose  of  seeing 
whether  the  section  applies  or  not.  In  our  opinion  s.  6  of  Act  No.  I  of 
1868  does  not  limit  the  effect  or  application  of  s.  4  of  Act  No.  VII  of  1889 
in  respect  of  proceedings  commenced  before  Act  No.  VII  of  1889  cams 
into  force,  although  the  latter  Act  did  expressly  repeal  so  much  as  then 
remained  unrepealed  of  Act  No.  XXVII  of  1860,  including  s.  2. 

There  was  much  confusion  in  the  argument  in  this  case  between  a 
right  of  action  and  a  right  to  have  an  action  conducted  in  a  particular  way. 
The  former  is  a  vested  right,  the  latter  is  merely  a  question  of  procedure 
in  which  no  litigant  or  intending  litigant  has  any  vested  right  whatever. 
It  is  competent  to  the  Legislature  by  enactment  to  deprive  a  subject  of  a 
vested  right  of  action,  but  the  intention  to  do  so  must  be  clearly  and 
unmistakably  expressed  in  the  statute  or  Act.  No  right  of  action  vested 
or  otherwise  was  intended  to  be  or  was  taken  away,  or  in  any  respect 
modified,  altered  or  interfered  with,  by  the  repeal  of  s.  2  of  Act  No. 
XXVII  of  I860- 

In  Republic  of  Costa  Rica  v.  Erlanger  (1)  Hellish,  L.  J.,  held  that 
"no  one  has  any  vested  interest  in  the  course  of  procedure."  In  Warner  v. 
Murdoch  (2)  James,  L.  J.,  held  that  "  no  one  has  a  vested  right  in  any 
particular  form  of  procedure."  In  Wright  v.  Hale  (3)  Pollock,  0.  B., 
said: — '  There  is  a  considerable  difference  between  new  enactments  which 
affect  vested  rights  and  those  which  merely  affect  the  procedure  in  Courts 
of  Justice,  such  as  those  relating  to  the  service  of  proceedings,  or  what 
evidence  must  be  produced  to  prove  particular  facts."  Litter  on  that 
learned  JuJge  said: — "When  an  Act  alters  the  proceedings  which 
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are  to  prevail  in  the  administration  of  justice,  and  there  is  no  provision 
that  it  shall  not  apply  to  suits  then  pending,  I  [265]  think  it 
does  apply  to  such  action."  In  the  same  case  Ghannell,  B,  side  : — 
"  In  dealing  with  Acts  of  Parliament  which  have  the  effect  of  taking 
away  rights  of  action,  we  ought  not  to  construe  them  as  haying  a 
retrospective  operation,  unless  it  appears  clearly  that  such  was  the  inten- 
tion of  the  Legislature;  bub  the  case  is  different  where  th<3  Act  merely 
regulates  practice  and  procedure."  In  the  dame  case  Wilde,  B.,  said  : — 
"  I  am  prepared  to  decide 'this  case  upon  principle.  The  rule  applicable 
to  cases  of  tbis  sort  is  that  when  a  new  enactment  deals  with  rights  of 
action,  unless  it  is  so  expressed  in  the  Act,  an  existing  right  of  action  is 
not  taken  away.  But  where  the  enactment  deals  with  procedure  only, 
unless  the  contrary  is  expressed,  the  enactment  applies  to  all  actions 
whether  commenced  before  or  after  the  passing  of  the  Act.  That  this  is 
the  true  principle  sufficiently  appears  from  the  cases  that  have  been 
referred  to  on  both  sides." 

Such  we  also  believe  to  be  the  true  principle,  and  that  is  the"  principle 
which  was  recognised  and  acted  upon  by  a  Full  Bench  of  this  Court 
(Stuart,  C  J.,  dissenting)  in  Ganga  Sahai  v.  Kiihan  Sahai  (1). 

Such  alteration  as  was  made  in  the  law  by  s.  4  of  Act  No.  VII  of 
1889,  was  an  alteration  in  procedure  only  not  affecting  any  vested  right  of 
action  ;  and  in  our  opinion  the  procedure  provided  by  that  section  applied; 
in  this  case  as  soon  as  Act  No.  VII  of  1889  came  into  force. 

We  need  not  decide  what  would  ba  the  effect  of  s.  6  of  Act  No.  I  of 
1868  in  the  case  of  a  repeal  of  an  Act  of  procedure  as  regards  proceedings 
pending  at  the  date  of  the  repeal,  if  by  the  repealing  Act  no  other 
procedure  was  provided  for  the  carrying  on  of  such  proceedings,  and  the 
repealed  procedure  was  not  expressly  kept  alive  for  the  purpose  of  such 
proceedings.  It  raay  well  be,  and  from  the  point  of  view  of  convenience  it 
ought  to  be,  that  the  repealed  procedure  would  and  should  apply  to  such 
pending  proceedings  until  some  other  procedure  was  provided  by  legislative 
enactment  for  such  proceedings.  That  question  does  not  arise  here,  aa 
Act  No.  VII  [266]  of  1889,  which  repealed  s.  2  of  Act;  No.  XXVII  of 
1860,  does  provide  in  s.  4  of  the  procedure. 

As  to  the  contention  that  the  persons  who  bad  been  brought  upon 
the  record  as  the  legal  representatives  of  Lachman  Das  having  obtained 
a  certificate  under  Act  No.  VII  of  1889  before  the  District  Judge  passed 
his  decree  of  the  18th  of  May,  1891,  the  District  Judge  should  have  given 
them  an  opportunity  of  producing  it,  and  not  have  dismissed  their  appeal, 
all  that  need  be  said  is  that  the  certificate  was  not  produced,  and  further, 
that  if  it  had  been  produced  in  the  appeal  before  the  District  Judga,  in 
which  his  decree  of  the  18i.h  of  May  1891  was  passed,  it  would  have  been 
produced  too  late  to  affect  the  validity  of  the  decree  of  the  Subordinate 
Judge  of  the  6bh  of  February,  1891.  If  section  4  of  Act  No.  VII  of  1889 
applied  in  this  case,  as  we  hold  it  did,  the  Subordinate  Judge  was  entitled 
to  proceed  and  dispose  of  the  suit,  as  apparently  he  did,  under  s.  158  of 
the  Code  of  Civil  Procedure  on  the  non-production  of  the  certificate  for 
the  production  of  which  he  had  given  time.  The  certificate  was  not  pro- 
duced in  the  Court  of  the  Subordinate  Judge,  and,  in  fact,  it  was  not  in 
existence  at  the  time  when  the  Subordinate  Judge  passed  his  decree  of 
the  6th  of  February,  1891.  No  subsequent  production  of  the  certificate 
could  show  that  the  decree  of  the  Subordinate  Judge  was  contrary  to  law. 

(1)  6  A.  262. 
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This  case  is  nob  analogous  to    that   of  a  plaintiff  who,  appealing  against  a       1894 
decree  dismissing  his  suit;  on  the   ground   that  the  evidence  had  nob  estab-  MARCH  19, 
lisbed  that  he  had    a   cause   of    action,   produces    in  the   Court  of  appeal 
fresh  evidence  showing  that,   when    he  brought  his  suit  and  at  the  time  of       FULL 
the  decree  from  which  he  appeals,  he  had  a  cause  of  action.  BENCH. 

As  to  the  contention  that  s.  4  of  Act  No.  "VII  of  1889  does  not  apply     tQ  4  259 
to  a  suit  for  sale  upon  a  mortgage,  we  have  arrived  at  a  conclusion  with      jp  B _)_, 
more  difficulty.     Our  difficulty   is   partly   due  to  the  respect  we  entertain   14  A  w  N 
for  the  decisions  of  the  learned  Judges  who  were  parties  to  the  judgment    /jsgj)  71, 
in  Kanchan  Modi  v.  Bnijnath  Singh  (1),  in  which  it  was  held  that  s.  4  of 
Act  No.  VJI  of  1889  [267]  did  not  apply  to  a  suit  for  sale  on  a  mortgage. 
In  Ammanna   v.  Gurumurthi  (2)  the  suit  was  one  for  foreclosure  of  a 
mortgage,  and  we  think  that  there  can  be  no  doubt  that  a  suit  for  fore- 
closure of  a  mortgage  could  not  in  any  sense  be  considered  as  a  suit  for  a 
decree  for  payment  of  a  debt.     So  far  as  is  material  for  present  purposes, 
s.  4  of  Act  No.  VII  of  1889  is  as  follows  :- 

"  4  (1)  No  Court  shall— 

(a)  pass  a  decree  against  a  debtor  of  a  deceased  person  for  payment 
of  his  debt  to  a  person  claiming  to  be  entitled  to  the  effects  of  the  deceased 
person  or  to  any  part  thereof,  except  on  the 

production,  by  the  person  so  claiming  of  "  one  or  other  of  the  documents 
specified  in  paragraphs  (i),  (ii),  (iii),  (iv)  and  (v)  of  sub-section  (1).  Sub- 
section (2)  of  section  4  defines  a  debt  thus, — "  (2)  the  word  '  debt '  in 
sub-section  (1)  includes  any  debt  except  rent,  revenue  or  profits  payable 
in  respect  of  land  used  for  agricultural  purposes." 

Money  lent  on  the  security  of  a  mortgage  is  a  debt  due  from  the 
mortgagor  to  the  mortgagee,  although  from  the  terms  of  the  contract 
it  may  not  be  recoverable  from  the  mortgagor  personally  or  except  by  a 
decree  for  sale  of  the  mortgaged  property.  A  morbgagee  who  brings  his 
suit  for  sale  is  bringing  his  suit  against  his  debtor,  the  mortgagor,  for 
payment  of  his  debt,  and  the  decree  which  he  seeks  in  that  suit  is  a 
decree  for  payment  of  his  debt  by  Rale  of  the  mortgaged  prooerty.  A 
decree  for  sale  under  s.  88  of  Act  No.  IV  of  1882  (The  Transfer  of  Pro- 
perty Act,  1882)  orders  that  "  an  account  be  taken  of  what  will  be  due  to 
the  plaintiff  for"principal  and  interest  on  the  mortgage"  *  or  the 

decree  for  sale  declares  "  the  amount  so  due  at  the  date  of  such  decree." 
The  decree  for  sale  also  orders  that  in  defaulb  of  the  defendant  paying 
the  amount  found  or  declared  to  be  due,  "  the  mortgaged  property  or  a 
sufficient  pnife  thereof  be  sold  and  that  the  proceeds  of  the  sale  (after  de- 
fraying thereout  the  expenses  of  the  sale)  be  paid  into  Court;  and  applied 
in  payment  of  what  is  so  found  due  to  the  plaintiff,  &e."  Section  88 
of  Act  No.  IV  of  1882  appears  [268]  to  us  to  show  that  a  suit  for 
sale  is  a  suit  in  which,  if  the  plaintiff  succeeds,  the  decree  which 
the  Court  passes  is  one  form  of  a  decree  for  nayment  of  a  debb.  It  may 
be  that  the  proceeds  of  the  sale  may  not  be  sufficient  to  discharge  such  debt 
and  in  that  case  the  mortgagee  has  recourse  to  s.  90  of  the  sama  Act  when 
that  section  applies.  In  our  opinion  s.  4  of  Act  No.  VII  of  1889  aoplies 
to  suits  for  sale  under  s.  88  of  the  Transfer  of  Property  Act,  1882.  A 
mortgagor  needs  as  much  protection  as  any  other  debtor  when  sued  for  a 
debt  by  a  person  claiming  to  be  entitled  to  the  effects  of  his  deceased 
creditor." 

(1)  19  C,  336,  (2)  16  M.  64. 
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1894  We  were  asked,  in   case   we  should   take  a   view  adverse  fco   the 

MARCH  19.   appellants  on  the  questions    to  which  we  have  referred,   to  allow  them  to 

withdraw  from  the  suit  under  s.  373  of  the  Code  of  Civil  Procedure,  with 

FULL       liberty  to  bring  a  fresh  suit  instead  of  dismissing  this  appeal.     The  main 

BENCH,     ground  for  such  application  was  that  the  failure  of  the  representatives  of 

Lacbman  Das  to  produce  a  certificate  in  time   was  due  to  unreasonable 

*8  *•  and  vexatious  delays  of  the  Munsif,  to  whom  the  application  for  the  grant 

(F.B.)  =     of  the  certificate  was  made.  We  think  it  only  just  under  the  circumstances! 
A.W.N,    (jO  comply  with  that  request,  and  we  permit  the  plaintiffs-appellants  to  the 
(1894)  7*.    withdraw  from  the  suit,  with  liberty  to  bring  a  fresh  suit  for  the  subject- 
matter    of   this    suit   on    payment  by    the  plaintiffs-appellants    to   the 
defendants,  or  into  Court,   of  all  the  taxed  costs  of  the  defendants  in  this 
suit,  in  the  appeal  below  and  in  this  appeal,  or  of  such  part  thereof  as  still 
remains  unpaid,  which  costs,  or  part  thereof,  as  the  case  may  be,  we  order 
the  plaintiffs-appellants  to  pay  to  the  defendants  or  into  Court  for  them. 

Decree  modified. 


16  A.  269  =  11  A.W.N.  (1891)  79. 

[269]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Blair. 


BHAWANI  PRASAD  (Applicant)  v.  BRIJ  LAL  AND  OTHERS 
(Opposite  parties)*     [27th  March,  1894.] 

Mortgage— Foreclosure — Dfcree  giving  future  interest— Such  interest  not  a  charge  uvon, 
the  land -Act  IV  oj  1882,  s.  86— Civil  Procedure  Code,  s.  209. 

Where  in  a  decree  for  foreclosure  interest  subsequent  to  the  decree  was  included 
in  the  amount  made  payable  to  the  plaintiff, ib  was  held  that  such  future  interest, 
supposing  it  could  be  properly  awarded  concerning  which  no  opinion  was  express- 
ed, could  not  be  treated  as  a  charge  upon  the  land  ;  but  the  judgment-debtor  was 
entitled  to  resist  foreclosure  on  payment  within  the  prescribed  preiod  of  the 
mortgage-money  and  interest  up  to  date  of  decree,  the  decree-holder  being  at 
liberty  to  recover  the  future  intertest  only  from  the  judgment-debtor  presonally. 

[R.,  12G.P.L.R.  78.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Blair,  J. 

Mr.  Muhammad  Ahmed  and  Maulvi  Muhammad  Ishaq,  for  the 
appellant. 

Mr.  J.  Simeon,  for  the  respondents. 

JUDGMENT. 

BLAIR,  J. — This  is  an  appeal  against  an  appellate  order  refusing  to 
grant  an  order  for  foreclosure  of  a  mortgage.  The  decree  was  for  a  sum 
of  Rs.  447-1-11.  The  particulars  were  principal  mortgage-money,  interest 
from  the  date  of  execution  to  due  date,  interest  from  the  due  date  to 
the  institution  of  the  suit,  and  costs  of  the  suit.  The  decree  further 
ordered  that  the  defendant  mortgage-debtor  should  pay  future  interest 
at  8  annas  per  cent,  per  mensem  until  the  date  of  payment.  A  sum 


*  Second  Appeal  No.  1091  of  1893,  from  an  order  of  G.  Forbes,  Esq.,  District 
Judge  of  Jhansi,  dated  the  1st  September  1893,  confirming  the  order  of  Maulvi  Byed 
Muhammad  Tajammul  Hussain,  Munsif  of  Jalaun,  dated  the  3rd  June  1893. 
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•was  tendered  by  the  debtor  larger  than  the  amount  of  Rs.  447-1-11,  but 
less  by  ore  rupee  fifteen  annas  and  two  pies  than  the  amount  of  Rs.  447-1-11 
plus  interest  at  8  annas  per  mensem  up  to  the  date  of  the  tender.  Both 
Courts  have  refused  to  make  absolute  the  plaintiff's  decree.  '  I  think 
they  were  right.  Sect .  _„  86  enacts  that  on  plaintiff's  succeeding  in  a 
foreclosure  suit  account  shall  be  taken  of  principal  and  interest  on  the 
mortgage  and  the  plaintiff's  costs  of  the  suit.  The  decree  should  further 
[270J  order  that  upon  the  defendant  paying  to  the  plaintiff  or  into  the 
Court  the  amount  so  due  on  a  day  within  six  months  from  the  date  of 
fixing  the  amount,  the  plaintiff  should  transfer  the  property  to  the  defend- 
ant and  put  him  in  possession.  The  amount  so  due,  it  appears  to  me,  is 
the  amount  made  up  of  the  items  set  forth  in  the  early  part  of  the  section. 
It  is  admitted  by  Mr.  Muhammad  Ishaq,  who  appears  for  the  appellant, 
that  s.  86  of  the  Transfer  of  Property  Act  does  not  empower  the  Court  to 
make  an  order  for  future  interest,  and  he  craves  in  aid  s.  209  of  Act  XIV 
of  1882,  which  gives  to  the  Court  ordering  the  payment  of  the  money  a 
general  discretion  to  order  further  interest  for  the  period  between  the 
date  of  the  decree  and  the  date  of  the  payment.  Such  an  order  may 
perhaps  be  legally  made  in  a  foreclosure  suit;  I  have  not  now  to  decide 
whether  that  is  so ;  but  there  is  in  s.  209  no  word  or  words  to  make  such 
further  interest  a  charge  upon  the  land.  In  the  absence  of  such  words, 
and  no  cases  having  been  cited  tome  in  support  of  the  appellant's  conten- 
tion, I  must  hold  that  the  amount  tendered  was  enough  to  cover  the 
decretal  sum  under  s.  86.  The  further  order  for  future  interest  is  nob  a 
part  of  the  charge  upon  the  property.  It  can  only  be  recovered  against 
the  defendant  personally.  This  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


16  A.  270  =  14  A.W.N.  (1894)   80, 

APPELLATE    CIVIL. 
Before  Mr.  Justice  Burkitt. 


RAJ  KUMAR  (Objector]  v.  BISHESHAR  NATH  AND  OTHERS 
(Decree-holders)*     [28th   March,  1894.] 

Execution  of  decree— Act  IV  of  1882,  ss.  88  and  89—  Suit  for  sale  on  a  mortgage — 
Future  interest. 

A  decree  for  sale  under  s.  88  of  the  Transfer  of  Property' Act,  1882,  iu  a  suit  for 
Bale  on  a  mortgage  declared  a  certain  sum,  including  principal  and  interest  up  to 
date  of  decree,  to  be  payable  to  the  plaintiff  within  a  stated  time,  and  also  provid- 
ed that  the  decree  should  carry  future  interest.  The  judgment-debtor  did  not  pay 
within  the  specified  time,  and  subsequently  the  decree-holder  applied  for  an  order 
absolute  for  sale  under  s.  89  of  ths  above-mentioned  Act.  Held  that  the  amount 
which  could  be  realized  by  the  decree-holder  by  sale  of  the  mortgaged  property 
would  include  future  interest  from  the  date  of  the  decree  under  s.  88  to  the  date 
of  sale,  and  that  it  was  not  [271]  necessary  that  specific  mention  of  future 
interest  should  be  contained  in  the  order  under  s.  89  of  the  Act. 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  Burkitt,  J. 

Mr.  Munshi  Abdul  Baoof,  for  the  appellant. 

Mr.  T.  Conlan  and  Pandit  Moti  Lai,  for  the  respondents. 


1894 
MARCH  27. 

APPEL- 
LATE 
CIVIL. 

16  A.  269  = 

14  A.W.N. 

(1894)  79. 


*  First  Appeal  No.  232   of   1893,   from  an  order  of   MaulvK  Muhammad  Anwar 
Husain  Khan,  Subordinate  Judge  of  Farakhabad,  dated  the  7th  October  1893. 
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18g$  JUDGMENT. 

MARCH  28.  BURKITT,  J. — This  is  an    appeal  from    an  order   of  the    Subordinate 

Judge  of  Farakhabad,  dated  the  7th  of  October  1893,  in  a  case  of  execution 

APPEL-     of  decree.     The  suit  was  instituted  on  a  mortgage,  dated  the  9t,hof  March 

LATE       1875,  to   recover  Es.  99,999,  principal,  with   Rs.  11,291  interest  already 

CIVIL       accrued,    by    sale   of   tbe    mortgaged    property.     A  decree    was  given    in 

'      favour  of  tbe  plaintiffs  on   the  30fch  of    March,  1889.     By    that  decree    it 

16  A.  270=  was  declared  that  on  the  31st  of  October  1889,  the  sum  of  Rs.  1,23,524  6-8 
11  A.W.N.  with  interest  at  the  rate  of  8  annas  per  cent,  per  mensem  up  to  date 
(1894)  80.  of  "payment  will  be  due  to  tbe  plaintiff.  Of  that  sum  it  is  explained  that 
Rs.  1,20,870  10-8  are  on  account  of  tbe  principal  and  interest  due  on  the 
mortgage  of  March  the  9bh,  1875,  and  thatRs.  2,653  12-0  areori  account  of 
costs  :  and  as  to  Rs.  1,20,870  we  are  further  informed  tbatRs  1,11,290-1 1-0 
are  on  account  of  the  principal  and  interest  decreed,  i.e.,  the  amount  to 
recover  which  the  suit  was  instituted  (Rs.  99,999  +  Rs.  11.291+1,11,290.), 
and  that  the  balance  R«i.  9,580  (making  up  1,20,870)  is  on  account 
of  interest  accrued  "  during  tbe  pendency  of  the  case "  up  to  the 
30i,h  of  March,  1889.  From  the  above  figures  three  facts  clearly  appear, 
namely,  firstly,  that  the  sum  of  Rs.  11,291  was  decreed  as  being  interest 
due  at  the  date  of  the  institution  of  the  suit ;  secondly,  that  a  sum  of 
Rs.  9,580  was  decreed  as  interest  accrued  due  between  the  data  of  the  insti- 
tution of  tbe  suit  and  the  date  of  the  decree,  and  thirdly,  that  no  sum  for 
interest  accruing  due  between  tbe  30th  of  March  and  the  30oh  of  October 
1889  was  added  to  the  amount  found  due  to  the  plaintiff.  As  to  that,  the 
Court  which  passed  the  decree  provided  that  the  sum  so  found  due  should 
'bear  interest  at  the  rate  of  8  annas  per  cent,  per  m°nsem  up  to  date 
!of  payment  (ta  yom  wasul).  This  I  take  to  be  the  clear  [272]  unmistake- 
able  meaning  of  the  decree.  The  decree  then  went  on  to  direct  in  the 
iusual  manner  that  if  the  amount  mentioned  above  (zar-i-mazkura  bala), 
i.e.,  tbe  Rs.  1,23,524  with  interest  at  8  annas  per  cent,  per  mensem  were 
not  paid  to  the  plaintiff  or  into  Court  on  or  before  the  31st  of  October 
1889,  the  mortgaged  property  or  a  sufficient  portion  of  it  should  be  sold, 
&o.,  &c.  Nothing  more  aprears  to  have  been  done  in  this  matter  till  long 
after  the  31st  of  October  1889.  The  next;  order  I  find  is  that  on  the  26th  of 
April  1890  an  order  for  sale  was  passed  in  the  manner  provided  by  s.  89 
of  the  Transfer  of  Property  Act.  That  order,  after  recining  the  decree  and 
that  the  judgment-debtor  had  failed  to  make  payment  as  directed  by  that 
decree,  went  on  to  order  that,  in  compliance  with  the  decree  (bd-palandi- 
hukm]  the  property  be  sold  on  the  20th  of  July  1890,  or  on  whatever  sub- 
sequent date  should  be  fixed  for  the  sale,  and  that  the  amount  to  be  paid  to 
the  decree-bolder  out  of  the  proceeds  of  the  sale  should  be  the  sum 
of  Rs.  1,33,113-148,  made  up  of  Rs.  1,23,52458,  described  as  being 
tbe  sum  due  to  the  decree- holders  on  tbe  30th  of  March  1889,  and 
Rs.  9,585-8  0,  described  as  interest  up  to  tbe  date  of  sale,  and  Rs.  4  costs. 
Apparently  the  judgment-debtor  took  at  this  time  no  objection  to  the  item 
of  interest.  It  appears  next  that  the  execution  proceedings  were  suspended 
for  a  time  by  a  claim  made  by  a  third  party,  said  to  have  been  the 
judgment-debtor's  wife,  to  the  property.  Consequently  the  pale  did  not 
take  place  on  the  20th  of  July  as  directed.  Subsequently,  in  1892,  further 
proceedings  in  execution  were  taken.  A  sale  proclamation  issued,  and 
the  sum  to  be  recovered  and  paid  to  tbe  decree-holders  out  of  the  proceeds 
of  the  sale  was  in  it  stated  to  be  Rs.  1,51,158  odd,  being  some  Rs.  18  000 
more  than  the  amount  mentioned  in  the  order  of  1890.  Tne  additional 
sum  was  arrived  at  by  adding  interest  as  8  annas  per  cent,  per  mensem  to 
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the  amount  mentioned  in  the  order  of  the  28th  of  April  1890.     This  is  the       1894 
item  to  which  the  appellant  objects  and  as  to  which  he  appeals  against  the  MARCH  23. 

order  of  the  Subordinate  Judge  rejecting  his  objection.     His  argument  is        

that,  as  the  order  for  sale  is  a  decree  and  contains  DO  directions  as  to  future     APPEL- 
interest,  the  Court  executing  the  decree  should  not  have  allowed  such       LATE 
interest.  •  CIVIL. 

[273]  In  my  opinion  this  objection  is  unsound.     Whether  the  order 
for  sale  passed  under  s.  89   of  the  Transfer  of  Property  Act  did  or  did  not   16*«  270  = 
make  provision  for  interest  accruing  after  ita  date,  is,  I  thiijk,  perfectly    14  A.W.N, 
immaterial.     Such  an  order,  as  has  been  frequently  held  by  this  Court,    (1894)  88. 
is  an  order  in  execution.     It  is  an  order  which  the  Court  is  bound  to 
make  on  its  being  shown,  that  the  decree  passed  under  s.  88  for  payment 
to  the  plaintiff  or  into  Court  of  the  amount  found  due  to  the  plaintiff  has 
not  been  obeyed.     The  order  for  sale  under  s.  89  was  professedly  made 
under  the  terms  (ba  pabandi)  of  the  decree  passed  under  s.  88,  and  it 
was  quite  unnecessary  that  it  should  do  anything  more  than  direct  sale  of 
the  property,  or  of  a  sufficient  portion  of  it,  and  finally  order  (in  accord- 
ance with  s.  88)  that  the  proceeds  of  the  sale  should  be  paid  into  Court 
and  applied  in  payment  of  the  amount  found  due  to  the  plaintiff  on  taking 
the  account  prescribed    by  the  1st  clause  of  s.  86.     There  is  no  reason 
why  it  should  be  considered  necessary  to  recapitulate  in   the  order  for 
sale   the   terms  of  the  decree    passed    under  s.  88.     That  order  is  not 
in  itself  a  supplemental    decree,    but  is  simply  an  order  directing  that 
eertain  things   shall   be    done    in  execution  of  the  decree.     The   decree 
to  be  executed  is  the  decree  passed  under  s.  88,  and  the  procedure  provided 
by  s.  89  is  but  one  of  the  steps  to  be  taken  towards  and  in  the  execution 
of  that  decree.     Now  in  the  present  case,  as  I  have  already  shown,  the 
decree  under  s.  88  of  the  Transfer  of  Property  Act,    does  in  the  clearest 
terms  provide  that  the  sum  found  due  to  the  plaintiff  is  to  bear  interest 
at  8  annas  per  cent,  per  mensem  up  to  date  of  payment  (to,  yom  ivasul),  i.e., 
up  to  the  date  on  which  the  decree  may  be  satisfied,  either   by  the  defen- 
dant paying  to  the  plaintiff  or  into  Courc  the  amount  found  due  to  the 
plaintiff,  or  by  the  proceeds  of  the  sale  being  found  sufficient  to  discharge 
the  debt.     The  order  for  sale  under  s.  89,  simply  followed  the  directions  of 
the  decree  in  allowing  interest,  and  the  subsequent  order  of  which  the 
appellant  complains  did  just  the  same.     In  so  ordering  the  Court  which 
passed  those  orders  put,  in  my  opinion,    a  correct  construction  on  the 
decree  which  it  was  executing.     For  the  above  reasons,  I  dismiss  this 
appeal  with  costs.  Appeal  dismissed. 


16  A.  274  (P.C.j  =  6  Sar.  P.C.J.  433. 
[274]  PRIVY  COUNCIL. 
PRESENT  : 

Lords  Macnaghten  and  Morris,  and  Sir  Richard  Couch, 
[On  Appeal  from  the  High  Court  at  Allahabad.} 


KUAR  NiRBHAl  DAS  (Defendant)  v.  RANI  KUAR  (Plaintiff). 
[28th  February,  1894.] 

Civil  Procedure,  sec'.ion  596— Restriction  of  power  in  India  to  grant  leave  to  appeal  to 
Her  Majesty  in  Council — Concurrence  of  two  Courts  in  deciding  fact. 

Where  the  dcoree  of  an  appellate  Court  has  affirmed  the  decision  of   the  Court 
immediately  below  it,  upon  an  issue  of  fact,  and  no  substantial  question  of  law 
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1894  's  involved,  no  appeal  is  open,  under  8.  596  of  the  Code  of  Civil  Procedure,  and 

leave  to  appeal  should  not  be  granted  by  the  High  Court  in  such  a  case, 
.r  £H.  23* 

APPEAL   from   a   decree    (15th    February,    1889),  affirming  a  decree 
PRIVY      (5fch  July,  1887)  of  the  Subordinate  Judge  of  Bareilly. 

COUNCIL.  The   question  which  the  appellant  attempted  to  raise  was  as  to  the 

effect  of  the  evidence  in  a  suit  for  Rs.  19,000,  brought  by   fche  respondent 

16  A.  274    againsti  him  ;    this   being   the  balance   of  a   sum  of  Rs.  30,000  said  'to 

(P.C.)=     nave  been  deposited  by  the  plaintiff,  Rani  Kuar,  with  the  defendant,  on 

6  Bar.  P.C.J.  fche    llth  February,  1886,  Rs.   11,000  having  been  returned  to   her  on 

various  dates. 

The  defence  was  that  no  money  was  due,  no  deposit  having  been 
made  as  alleged.  That  the  sum  of  Rs.  30,000  had  been  withdrawn  by 
the  plaintiff  from  a  Bank  at  Agra  about  that  time,  the  defendant  assisting 
in  the  business,  was  not  in  dispute.  The  question  between  the  parties, 
stated  generally,  was  what  had  been  thereupon  done  with  tbat.vsum. 
Amongst  the  documentary  evidence  was  a  letterof  the  16th  February,  1886, 
from  the  defendant,  admitting  the  deposit  with  him. 

The  defendant  put  forward  that  this  letter  was  a  fictitious  receipt 
given  by  him  to  the  plaintiff,  at  her  request,  to  assist  her  in  concealing 
from  others  the  fact  of  her  keeping  the  money  in  her  own  possession. 

The  Subordinate  Judge,  on  the  evidence,  decreed  the  claim.  He  disbe- 
lieved the  defendant's  case;  and,  on  an  appeal  by  the  latter,  a  Division  Bench 
of  the  High  Court  affirmed  his  decree.  According  to  the  judgment  deliver- 
ed by  EDGE,  C.J.,  (TYRRELL,  J.,  concurring,;  the  suit,  which  was  in  effect 
for  money  had  and  received  by  the  [275]  defendant  to  the  plaintiff's  use, 
must  be  decreed.  She  was  a  parda-nashin  widow  who,  having  Rs.  30,000 
in  the  Uncovenanted  Service  Bank  at  Agra,  wished  to  withdraw  that  sum. 
This  she  could  do  through  an  agent,  on  his  giving  the  security  which  the 
Bank  required,  and  for  this  purpose  the  defendant  recommended  to  her  one 
Mathura  Prashad.  The  security  was  given  ;  the  money  was  drawn  and 
was  taken  to  the  defendant's  house,  not  to  the  plaintiff's.  The  defendant, 
after  a  time,  paid  Rs.  11,000  of  the  Rs.  30,000  to  the  plaintiff.  He 
afterwards  declined  to  pay  any  more,  On  the  16th  February,  1886,  he  had 
written  to  the  plaintiff  that :  "  The  Rs.  30,000  held  by  me  in  deposit  will 
be  sent  to  you  at  any  time  you  will  ask  me  to  do  so."  There  were  other 
documents;  and,  going  through  all  the  evidence,  the  appellate  Court 
agreed  in  every  respect  with  the  findings  and  conclusions  of  the  Subordi- 
nate Judge. 

On  the  12th  November,  1889,  on  the  defendant's  application,  the  High 
Court  certified  that  the  case,  regarding  its  nature  and  value,  fulfilled  the 
requirements  of  section  596,  Civil  Procedure  (1),  and.  on  the  22nd  March, 
1890,  an  order  was  made  for  the  transmission  of  the  transcript  of  the 
Record. 

On  this  appeal. 

Mr.  W.A.  Baikes,  for  the  appellant,  submitted  that  the  burden  of 
proof  had  not  been. rightly  adjusted  ;  and  contended  that,  on  the  whole 
case,  the  suit  should  not  have  been  decreed.  i 

(1)  It  was  enacted  in  Ao't  VI  of  1874,  8.  5,  that,  where  there  are  concurrent  de- 
cisions on  fact,  the  case  must  involve  some  substantial  question  of  law  in  order  to 
render  applicable  the  provisions  as  to  the  admission  in  the  High  Court  of  an  appeal  to 
Her  Majescy  in  Council.  The  power  to  enact  this  (clause  39  of  the  Letters  Patent. 
1865,  being  considered)  was  discussed  in  "  The  petition  of  Feda  Bossen,"  I.L.R  , 
1  Calc.  431.  Section  594,  Civil  Procedure,  is  identical  in  terms  with  section  5,  Act  VI 
of  1874. 
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Mr.  G.  E.  A.  Boss,  for  the  respondent,  was  not  callel  upon.  1894 

Their  Lordships'  judgment  was  delivered  by  Lord  M&CNAGHTEN.  FEB.  38. 

JUDGMENT.  PEIVT 

This    is    an  unfounded  appeal.     Tbe  question'  at  issue  between  the   COUNCIL, 
parties  was  simply  a  question  of  fact.     Both  the  Courts  below  decided         - — 
against  the  appellant.     Both  Courts  believed  the  evidence  on  the  part  of      *  *•  *l 
the  respondent,  who  was  the  plaintiff,  ^nd  disba-[276]lieved  the  evidence      ' 
on  the  part  of  the  appellant,  who  was  the  defendant.   In  the  circumstances, 
no    appeal    was    open    to  the  appellant  under  the  596th  section  of  the 
Civil  Procedure  Code,  unless  he  could  show  the  High  Court  that  there  was 
a  substantial  question  of  law  involved.     There  was,  however,  no   question 
of  law  at  all   in  the  case,   and   their  Lordships  are  of  opinion  that  the 
High  Gout  ought  not  to  have  granted  laave  to  appeal. 

Their  Lordships    will  therefore. humbly  advise  Her  Majesty  that  the 
appeal  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  Mr.  T.  G.    Summer  hays. 
Solicitors  for  the  respondent :  Messrs.  Barrow  and  Rogers. 


16  A.  276  =  H  A.W.N.  (1894)  82. 
REVISION AL  CRIMINAL. 
Before  Mr.  Justice  Burkitt. 


QUEEN-EMPRESS  v.  TOTA  RAM  AND  OIHERS.* 
|9th  March,  1894.] 

Act  XI  of  1818  (Indian  Arm*  Act},  s.  19— Unlawful  possession   of  arms — Temporary 
custody  of  arms  nit  for  use  as  such. 

The  mere  temporary  possession  without  a  license  of  arms  for  purposes  other 
than  their  use  as  such,  as,  for  instance,  where  a  servant  is  oarrying'his  master's 
gun  to  a  blacksmith  for  repairs,  or  where  a  blacksmith  ha?  a  gun  left  with  him 
for  repair,  is  not  an  offence  within  the  moaning  of  s.  19  of  the  Indian  Arms  Act, 
1878.  Queen-Empress  v.  Alexander  William  (1)  and  Queen- Empress  v.  Bhure  (2) 
referred  to. 

[R  ,  4  N.L.R.  78  (801  =  8  Or.  L.J.  18  ;  4  N.L.R.  146  =  8   Or.  L.J.  406  (407).] 

THIS  was  a  reference  made  by  the  Deputy  Commissioner  of  Garhwal, 
under  s.  438  of  the  Code  of  Criminal  Procedure,  with  a  view  to  an  acquittal 
or  reduction  of  sentence  in  a  case  under  s.  19  of  the  Indian  Arms  Act, 
1878,  tried  by  a  Magistrate  subordinate  to  him. 

Tha  facts  of  the  case  are  fully  stated  in  the  Magistrate's  referring  order, 
which  is  as  follows  :— 

I   have  to-day  insoected  the  record  of  the  case   Queen-Empress  v. 
Tota  Ram,  Kalua  and  Nathu  Bari  decided  by  Pandit  Manik  Lai,  Magis-  , 
trate,  1st  class,  on  12th  October  1893.     I  called  for  the  case  [277]  on  its 
coming  to  my  notice  in  connection  with  the  Arms  Act  Report  for  1893. 

"  Tbe  Deputy  Magistrate  convicted  Tota  Ram  under  s.  19  (/),  Arms 
Act,  and  sentenced  him  to  a  fine  of  Rs.  40,  in  default  one  month's  rigorous 
imprisonment ;  he  convicted  Nathu  under  s.  19  (f),  Arms  Act  and  senten- 
ced him  to  a  fine  of  Rs.  20,  in  default  one  month's  rigorous  imprisonment, 

*  Criminal  Revision  No.  142  of  1894. 
(1)  11  A.W.N.  (1891)  208.  (2)    12  A.W.N.  (1892)  221, 
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1894       and  he  convicted  Kalua  under  s.  19  (a)  of   the  same   Act,  and   sentenced 
MARCH  9.    him 'to  a  fine  of  Es.  20,  in  default  one  month's  rigorous  imprisonment. 

"Kalua  is  a  lobar.     Tota  Eam's  gun  was    given    to  him    (Kalua)    by 

EEVI-      Nathu  to  repair.     The  Deputy  Magistrate  writes — 'Kalua  had  no  business 

SIGNAL     to  take  the  arm  for  repair  without  having  been  licensed  to  repair  fire  arms'. 

CRIMINAL  "  ^  am  °^  0Piniori  *Dat  Kalua's  conviction  was  illegal.     He  certainly 

did  not  manufacture  or  sell,  or  keep,  offer  or   expose   for  sale  the  gun'Iin 

16  A.  276*=  regard  to  which  he  has  been  convicted.     Possibly  the  lower   Courts  was  of 

ii  A.W.N.    opinion  that  by  repairing,  he  converted  the  guu  within  the  meaning  of  the 

(1894)  82,    section,  but  the  Deputy  Magistrate  entirely  overlooked  the  orders  printed 

at  the  foot  of  page  20,  Dep.  6,  Manual  of  Government  Orders,  which  are 

as  follows  : — 

''  When  a  person  who  repairs  arms  is  also  a  maker  of  arms,  it  is 
necessary  under  the  existing  law  that  he  should  provide  himself  with  a 
license  in  the  latter  capacity.  In  regard  to  persons  in  the  position 
of  ordinary  blacksmiths  and  others  who  may  have  arms  in  their 
temporary  keeping  for  purposes  of  repair,  it  formed  no  part  of  the  inten- 
tion of  the  Arms  Act  to  require  licenses  to  be  taken  out,  and  no  license 
will  be  required  merely  for  carrying  on  the  business  of  repairing  arms." 
There  is  nothing  on  the  record  to  show  that  Kalua  was  also  a  maker  of 
arms,  and  it  is  practically  certain,  in  my  opinion,  that  he  was  nothing 
of  the  sort.  In  my  opinion,  therefore,  sKalua's  conviction  is  illegal  and 
should  be  reversed. 

As  regards  Natbu,  the  conviction  seems  to  me  certainly  ques- 
tionable. He  seems  to  have  told  Tota  Earn  that  Kalua  could  [278] 
repair  his  gun  and  to  have  been  the  intermediary  who  handed  the  gun  to 
Kalua.  He  may  or  may  not  be  technically  guilty  under  s.  19  (/),  Act  XI 
of  1878.  But  if  be  be  guilty,  I  think  Es.  20  fine  an  unduly  severe  punish- 
ment for  his  offence.  Tota  Earn  seems  to  have  been  guilty  under  s.  19  (f) 
Act  XI  of  1878,  but  I  think  Es.  40  fine  an  unduly  severe  punishment 
for  him  too.  His  license  expired  on  31st  December.1892,  and  he  carelessly 
neglected  to  renew  the  license  as  he  ought  to  have  done.  But  Es.  20  fine, 
in  addition  to  the  confiscation  of  his  gun,  would  have  been,  I  think,  an 
ample  punishment  lor  him. 

"The  record  is  accordingly  submitted  for  the  orders  of  the  Honorable 
High  Court,  with  the  following  recommendations: — 

(1)  That  the  sentence  on  Kalua  be  reversed  and  the  fine  refunded. 

(2)  That  the  propriety  of  the  conviction  of  Nathu  be  considered,  and 
that  if  it  be  held  that  the  conviction  was  right,  the  fine,  Es.  20,  be  reduced 
to  some  much  smaller  sum,  such  as  the  Court  may  think  fit. 

(3)  That  the  fine  imposed  on  Tota  Earn,  Es.  40,  be  reduced    to  some 
such  smaller  sum,  as  in  the  opinion  of  the  Court  will  be  a  suitable  punish- 
ment for  the  offence. 

"  The  reason  why  this  reference  is  submitted  nearly  four  months  after 
the  conviction  is  that  my  attention  was  only  drawn  to  the  case  to-day." 
On  this  reference  the  following  order  was  made  by  BURKITT,  J.: — 

OEDEE. 

In  this  case  it  appears  that  three  persons  were  convicted  and  senten- 
ced to  pay  various  fines  by  the  Peputy  Magistrate  on  conviction  of  offen- 
ces under  the  Arms  Act.  The  case  having  attracted  the  attention  of  the 
Deputy  Commissioner,  he  has  reported  it  to  this  Court  for  orders  with 
certain  recommendations.  The  persons  convicted  are  named,  respectively, 
Tota  Bam,  NatHu  arid  Kalua. 
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As  60  Tota  Bam,  he  failed  to  renew  his  license  after  the  expiration  of        1894 
the  period  for  which  it  was  granted,  and  has  no  doubt   been    rightly  con-    MARCH  9* 
victed,  but,  for  the  reasons  given  by  the  District  Magistaate,  I    think  the 
sentence  of  Es.  40  imposed  on  him  is  excessive.     [279]  I  reduce  it  to  five       BEVI* 
rupees,    and  direct  that  the  balance  of    thirty -five    rupees,   if  paid,    be     siONAJj. 
refunded.  CRIMINAL. 

As  to  Nathu,  all  that  has  been  proved  against  him  is  that  he  was  the 
servant  of  Tota  Ram,   and,  as  such  servant,   took  the  gun  to  Kalua  for   16  A.  27fi= 
repairs.     His  case,  in  my  opinion,  clearly  comes  within  the  cases  of  Queen-    1*  A<W.1|. 
Empress  v.  Alexander  William  (l)  and  of  Queen- Empress  v.  Bhure  (2).  In    (1894)  82. 
accordance  with  the  judgment  of  this  Court  in  those  cases,  I  am  of  opinion 
that  no  offence  has  been  committed  by  Nathu  in  simply  carrying  the  gun 
from  his  master's   house  to    the  blacksmith    for  repairs.     I    annul  the 
conviction  and  sentence  passed  on  him,  and  direct  that  the  fine,  if  paid, 
be  refunded, 

As  to  Kalua,  the  only  matter  proved  against  him  is  that  he  received 
the  gun  for  repairs.  The  District  Magistrate  has  very  properly  pointed 
out  that  persons  in  the  position  of  Kaiua  who  may  receive  fire-arms  into 
their  temporary  custody  for  the  purposes  of  repair  are  not  required  to  take 
a  license.  It  therefore  follows  that,  in  my 'opinion,  Kalua  did  not  commit 
any  offence.  I  annul  the  conviction  and  sentence  passed  on  Kalua  and 
direct,  that  the  fine,  if  paid,  be  refunded. 


16  A.  279  =  14  &.W.N.  (1894)  82. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice,  Burkitt. 


GANESHI  LAL  AND  ANOTHER  (Defendants)  v.  KHAIRATI  SINGH 
(Plaintiff}*  [28th  March,  1894.] 

Misjoinder  of  parti's  and  of  causes  of  action— Meining  of  "cause  of  action" — Civil  Pro 
cedure  Code,  ss.  28,  31,  53,  373,  578. 

Where  a  plaintiff  alleging  himself  to  be  entitled  on  the  death  of  a  Hindu 
widow  to  the  possession  o!  certain  immoveable  property  upon  the  death  of  such 
widow  brought  a  joint  suit  against  three  sets  of  defendants,  being  persons  to  whom 
the  widow  in  her  lifetime  had  by  seperate  alienations  transferred  separate  portions 
of  the  property  claimed.  Held,  that  suoh  suit  was  bad  for  misjoinder  of  both 
parties  and  causes  of  action,  and  that  s.  578  of  the  Code  of  Civil  Procedure  could 
not  be  applied  to  cure  the  defect :  but  the  plaintiff  was  allowed  on  terms  to  with- 
draw bis  Ruit  as  against  two  out  of  three  sets  of  defendants  with  liberty  to  brings 
fresh  [280]  suit  ou  the  same  cause  of  action.  Vasudeva  Shanbhaga  v.  Kuleadi 
Narnapai  (3),  Banee  Kriskun  v.  Eoondun  Lai  (4),  Koondun  Lai  v.  Rae  Himmut 
Singh  (5).  Narsingh  Das  v.  Mang  >l  Dubey  (6),  Kachar  Bhoj  Vaija  v.  Bai 
Rathore  (7),  Sudhendu  Mohun  Boy  v.  Durga  Dust  (8),  and  Bam  Narain  Dut,  v. 
Aunoda  Frosad  Joshi  (9),  referred  to. 

[R  ,  5  A.L.-T.  568  =  1908  A.W.N.  231  =  4  M.L.T.  385  (395)  J  9  C.P.L.R.  125  ;  4  L.B.K* 
163  (185);  7  N.L.R.  43  (45)  =  10  Ind.  Gas.  737  (738);  3O.C.  215  (219);  6  O.C- 
379  (381)  ;9  O.C.  326  (329)  ;  1  P.R.  1905  =  83  P.L.R.  1905  ;  D.,  29  A.  267  = 
A.W.N.  (1907)  36  =  4  B  L.J.  121  ;  30  A.  560  =  (1903)  A.W.N.  235  =  52  A.L.J.  647 
(662)  =  4  M  L.T.  392  (P.B.)  ;  2  C.L.J.  602  ;  13  C.P.L.R.  9(] 

*  Second  Appeal  No.  1007  of  1892  from  a  decree  of  E.J.  Kitts,  Esq..  District  Judge 
of  Moradabad,  dated  the  12th  July,  1892,  reversing  a  decree  of  Babu  Mritunjoy  Mukerji, 
Subordinate  Judge  of  Moradabad,  dated  the  20th  June.  1891. 

(1)  11  A  W.N.  (1891)  208.       (2)  12  A.W.N.  (1892)  221       (3)  7  M  H.C.R.  290. 

(3)  2  N.W.P.H.C  R.  221.         (5)  3  N.W.P.H.C.R.  86.,        (6)  5  A.  163. 

(7)  7  B.  289.-  (8)  14  C.  435.  (9)  14  C.  681. 
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APPEL- 
LATE 
GITH,. 

Mi.  279  = 
II  A.W.N, 
(189*)  82. 


THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Mr.  Abdul  Majid,  for  the  appellants. 
Munshi  Ham  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BURKITT,  J. — In  the  suit  out  of  which  this  appeal 
has  arisen,  the  plaintiff  sued  several  defendants.  The  plaintiff  alleged  that 
be  became  entitled  to  certain  property  on  the  death  of  a  Hindu  widow, 
and  he  impugned  three  different  sale-deeds  made  by  that  Hindu  widow 
whilst  she  was  in  possession.  Some  of  the  defendants  claimed  title  under 
one  sale-deed  as  to  a  portion  of  the  property.  Others  of  the  defendants 
claimed  title  under  another  of  the  sale-deeds  as  to  other  portions  of  the 
property  ;  and  still  others  of  the  defendants  claimed  title  under  the  third 
sale-deed  as  to  other  portion  of  the  property  in  suit.  There  were  practical- 
ly three  sets  of  defendants,  each  set  in  possession  of  distinct  and  separate 
portions  of  the  property  claimed.  In  this  case  there  was  no  question  of 
conclusion  between  the  defendants.  The  first  Court  dismissed  the  suit  on 
the  ground  of  misjoinder.  On  appeal  the  learned  District  Judge,  being  of 
opinion  that  the  plaintiff's  cause  of  action  was  the  relationship  in  which 
he  stood  to  the  deceased  Hindu  window,  Musammat  Akka  Kuari,  held  that 
it  was  desirable  that  the  validity  or  otherwise  of  the  whole  of  the  aliena- 
tions made  by  her  and  questioned  in  the  suit  should  be  decided  in  the 
same  suit.  The  learned  District  Judge  found  ail  the  issues  in  favour  of 
the  plaintiff  and  gave  him  a  decree.  From  that  decree  the  defendants 
have  appealed. 

The  Distrct  Judge  was  mistaken  in  assuming  that  the  relationship  in 
which  the  plaintiff  stood  to  the  deceased  Musammat  Akka  Kuari  was  or 
constituted  his  cause  of  action.  That  relationship,  [281]  or  rather  his 
relationship  to  Musammat  Akka  Kuari's  deceased  husband,  formed  part 
of  his  separate  cause  of  action  against  each  set  of  defendants.  The  cause 
of  action  comprised  not  only  his  title,  when  in  issue,  but,  amongst  other 
things,  the  wrongful  possession  of  the  separate  sets  of  defendants  respective- 
ly over  the  lands  held  by  them  respectively.  There  was,  so  far  as  these  three 
sets  of  defendants  were  concerned  as  sets,  no  joint  cause  of  action  against 
them  in  respect  of  the  same  matter.  There  was,  further  no  relief  claimed 
against  these  separate  sets  of  defendants,  or  any  two  of  the  sets  in  the 
alternative,  in  respect  of  the  same  matter.  As  a  matter  of  fact,  there  was 
claimed  a  joint  relief  against  all  the  defendants  in  this  way  that  without 
limiting  the  portions  of  the  land  from  which  the  plaintiff  claimed  to  have 
the  separate  defendants  ejected,  he  claimed  a  decree  in  ejectment  jointly  in 
respect  of  the  whole  property  in  suit.  That  was  a  decree  which  he  could 
not  obtain,  even  if  his  suit  was  not  liable  to  the  objection  of  misjoinder, 
because  as  a  matter  of  fact  the  defendants  were  not,  and  never  had  been, 
jointly  in  possession  of  all  or  any  of  the  property  in  suit.  Each  set  of  defen- 
dants bad  been  in  possession  of  that  portion  of  the  property  only  which 
the  widow  purported  to  convey  by  the  specific  sale-deed  to  them  or  their 
ancestors.  It  was  not  a  suit  which  was  authorized  by  s.  28  of  the  Code 
of  Oivil  procedure.  It  was  not  a  suit  which  was  protected  by  the  first 
paragraph  of  s.  31  of  that  Code,  as  there  was  in  it  not  only  misjoinder  of 
parties  but  misjoinder  of  causes  of  action.  •  It  was  a  case  in  which  the 
Court  of  first  instance  might  properly  have  returned  the  plaint  under  s.  53, 
cl.  (h),  sub-s.  (iii)  of  the  Code  for  amendment  on  the  ground  that  it  was 
•wrongly  framed  by  reason  of  misjoindor  of  parties  and  misjoinder  of  causes 
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of  action.     Possibly  in   some  oases  it  may  be  convenient  to  have  in  one       1894 
suit  all  the  transfers  made  by  a  Hindu  widow  and  impugned  by  the  plain-   MAKCH  i8. 

tiff,  but  we  have  been  referred  to  nothing  in  the  Code  of  Civil  Procedure        

which  authorizes  the  bringing  by  a  plaintiff  of  a  suit  against  several  APPEL- 
defendants  who  were  brought  in,  each  in  respect  of  a  cause  of  action  LATE 
in  which  the  others  were  not  concerned,  as  was  the  case  here.  In  CIVIL 
Vasudeva  Shanbhaga  v.  Kuleadi  Narnapai  (1),  the  High  Court  at  [282] 
Madras,  in  a  case  similar  to  this  held  : — "  It  is  manifest  that  the  IB  A,  27>= 
number  and  nature  of  the  alienations  are  no  unimportant  elements  for  1*  A.W.N. 
the  determination  of  their  propriety.  It  is  most  desirable  that  the  whole  (1891)  82. 
of  them  should  be  p-t  once  before  the  Court  called  upon  to  decide  the  ques- 
tion, in  order  to  secure  the  soundness  of  the  particular  decision  and 
perhaps  the  avoidance  of  discordant  decisions  in  different  cases  upon  facts 
nearly  the  same."  With  regard  to  that  decision,  we  may  observe  that 
apparently  in  that  case  the  decision  as  to  the  rights  of  oue  person 
might  be  affecfed  by  the  evidence  as  to  the  rights  claimed  by  another 
alienee  of  the  property,  and,  further,  we  may  observe  that  where  a  parti- 
cular alienation  was  made  on  the  ground  of  necessity,  the  person  chal- 
lenging that  alienation  might  show  from  evidence  of  other  alienations  that 
with  regard  to  the  particular  alienation  challenged  no  necessity  existed, 
without  the  necessity  of  joining  in  one  suit  separate  alienees  claiming  in 
respect  of  separate  properties  under  separate  alienations.  On  the  other  band, 
although  no  precisely  similar  case  to  that  before  the  High  Court  at  Madras, 
which  we  have  just  cited,  has  apparently  been  before  this  Court,  there  nre 
decisions  of  this  Court  which  show  that  the  plaintiff  cannot  join  as  defen- 
dants persons  against  whom  he  has  only  separate  causes  of  action  in 
respect  of  separate  portions  of  property.  In  our  opinion  the  decisions  in 
Banee  Krishun  v.  Koondun  Lai  C2),  Koondun  Lai  v.  Bae  Himmut  Singh  (3), 
and  Narsingh  Das  v.  Manyal  Dubey  (4),  show  that  this  plaintiff  is 
not  entitled  in  one  suit  to  sue  all  three  sets  of  defendants  for  the  causes 
of  action  alleged  and  proved  in  this  suit.  The  same  principle  is  to  be 
found  in  the  cases  of  Kachar  Bhoj  Vaija  v.  Bai  Bathore  (5),  Sudhendu 
Mohun  Roy  v.  Durga  Dasi  (6),  and  Bam  Narain  Dut  v.  Annoda  Prosad 
Jhosi  (7). 

We  consequently  hold  that  this  suit,  so  far  as  it  is  a  suit  against  all 
the  defendants,  is  bad  for  misjoinder  of  causes  of  action  and  of  defendants. 
Section  31  of  the  Code  of  Civil  Procedure  would  prevent  the  suit  being 
defeated  for  misjoinder  of  parties  only  ;  but  here  [283]  there  was  not  only 
misjoinder  of  parties,  but'the  causes  of  action  against  the  parties  misjoined 
were  separate  and  distinct. 

It  has  been  contended  that  we  should  apply  s.  578  of  the  Code  of 
Civil  Procedure  in  this  case.  Wo  need  not  decide  whether  the  proceeding 
to  judgment  and  decree  in  favour  of  a  plaintiff  in  a  suit  in  which  there  was 
misjoinder  of  causes  of  action  and  of  parties  coupled  together  would  be  a 
mere  error,  defect  or  irregularity.  In  our  opinion  the  merits  of  the  case 
might,  and  most  probably  would,  be  affected  by  such  misjoinder,  and  by 
proceeding  with  the  suit  against  all  the  defendants.  One  set  of  defendants 
might  have  a  perfectly  good  case  which  might  be  prejudiced  by  false  or 
doubtful  evidence  given  by  others  of  the  defendants  in  support  of  their 
case.  In  our  opinion  it  would  be  dangerous  to  hold  that  s.  578  of  the 
Code  applied  to  a  case  of  this  kind. 

(1)  7  M.H.C.R.  290.  (2)  2  N.  W.P.H  C.R.  22i. 

(3)  3N.W.P.H.C.R.  86.  (4)  5  A.  163. 

(5)  7  B.  289.  (6)  14  C.  435.          (7)  14  C.  681. 
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1894  Mr.  Bam  Prasad  has  asked  us  to  allow  his  client  under  s.  373  of   the 

MARCH  28.  Code  of  Oivil  Procedure   to   abandon  his  claim  as  against  the  defendants 

Nos.  1  to  11  inclusive  with  liberty  to  bring  a  fresh  suit  or  suits  in  respect 

APPEL-     of  the  part  or  any  of  it  so  abandoned.     We  make  an    order   under  s.    373 

LATE       permitting  the  plaintiff  to  abandon  his  claim  against  the  defendants  1  to  11 

CIVIL,      inclusive  and  granting  him  permission,  on  his  paying    to  those  defendants 

their  faxed  coses  in  this  suit,  including  this  appeal  and  the  appeal  below,  to 

16  A.  279=»    bring  a  fresh  suit  or  suits  in  respecfe  of  the  part  of  the  claim  so  abandoned. 

14A.W.N.    The  plaintiff  having    thus    abandoned   his    claim    in    the  manner    above- 

(1894)  82.    mentioned  as  again«t  defendants  1  to  11  inclusive,  the  suit  as  against   the 

defendants  12  to  20  inclusive  is  nofc  open   to    objection   on  the   ground   of 

misjoinder,  and,  the  facts  having  been  found  entirely  infavour  of  the  plaintiff 

in  the  lower  appellate  Court,  we  dismiss  the  arpeal,  so   far  as  it  relates  to 

the  decree  against  the  defendants  Nos.  12  to  20  inclusive,   or  any  of  them, 

with  posts. 

The  result  is  that  S.  A.  No.  1007  of  1892  is  dismissed  with  costs, 
and  in  S.  A.  No.  31  and  S.  A.  No.  451  of  1893,  which  relate  to  the  part  of 
the  claim  which  has  been  abandoned,  our  order  is  that,  the  claim  so  far 
as  these  appellants  are  concerned  having  been  abandoned  [284]  as  before 
mentioned,  the  appellants  in  these  appeals  respectively  shall  be  paid  their 
taxed  costs  in  all  Courts  by  the  respondent,  or  so  much  of  such  taxed 
costs  as  have  not  been  paid  to  them. 

Appeal  dismissed. 


16  A.  281  =  14  A  W.N.  (1894)  38. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox  and  Mr.  Justice  Burkitt. 


JANKI  PJRASAD  AND  ANOTHER  (Plaintiffs)  v.  ULPAT  ALI 
(Defendant).*     [31sd  January,  1894.  J 

Civil  Procedure  Code,  s.  244—  Representative—  Mortgagee  undtr  a  conditional  sale-deed 
who  has  btcome  owner  in  pursuance  thereof. 

A  person  who  becomes  owner  by  process  of  law  of  property  mortgaged  to  him 
by  a  doed  of  conditional  sale  must  be  considered  as  the  representative  of  his 
mortgagor  withiu  the  meaning  of  s.  244  of  the  Code  of  Civil  Procedure. 

[Appr.,  20  M.  378  =  7  M.L.  J.  89  ;  R.,  1  N.L.R.  49.] 

THE  facts  of  this  case,  as  stated  in  the  judgment  of  the  lower 
appellate  Court,  are  as  follows  :  — 

"  An  eight-pie  share  in  mauza  Cbak  Bahira  was  mortgaged  to  the 
plaintiffs,  respondents,  by  Mehdi  Hasan  :  a  suit  was  brought  and  a  decree 
of  conditional  sale  was  obtained  and  eventually  the  plaintiffs,  respondents, 
became  its  owners. 

"  Subsequently  Bakhshi  Ram  obtained  a  mortgage-decree  (on  the 
basis  of  a  mortgage-deed  anterior  in  date  to  that  of  the  claintiffs)  against 
this  very  property  and  also  against  another  property.  After  the  death  of 
Bakhshi  Bam  one  of  his  two  sons  trnsferred  the  decree  to  Raj  Bahdur, 
who  in  his  turn  transferred  it  to  Ulfat  Ali,  the  defendant,  appellant  in 
this  case. 


*  Second  Appeal  No.  898  of  1892,  from  a  decree  of  Maulvi  Muhammad  Siraj-ud-din, 
Subordinate  Judge  of  Allahabad,  dated  the  30th  June  1892,  reversing  a  decree  of  Babu 
Shiva  Sahai,  Munsif  of  Allahabad,  dated  the  25th  April,  1892. 
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"  Ulfat  Ali   applied  for  the  execution  of  the  decree  against  both  the       1894 
properties  comprised  therein,  and  the  plaintiffs,   respondents,  objected  to      JAN.  31 

its  execution  as  regards  the  property  in  Ghak  Bahira  of  which  they  had        

become  the  owners.     Their  objection  was  thrown   out,   and    they  then     APPKL- 

bvought  a  suit  in  the  Munsif's  Court  for  a  declaration  that  the.*;  property      LATE 

was  not  liable  for  sale  in  execution  of  Bakhshi  Barn's  decree  ;  they  also 

prayed  that   if  their  first   prayer  be  not  granted  then  this  property   may 

be  sold   if  the   proceeds  of  the   [285]   sale  of  the  other   property   prove  18  A.  28i= 

insufficient  for  the  satisfaction  of  the  decree.  14  A.W.N. 

"  Ult'at  Ali  contested  the  suit  by  saying  that  when  Chak  Bahira  was    (1891)  38. 
mortgaged  to  the  plaintiffs,  they  knew  of  its  previous  mortgage  to  Bakhshi 
Earn  and  therefore  they  were  not  entitled  to  the  relief  prayed  for  by  them. 

"  The  Court  below  has  decreed  the  claim.  The  defendant  has  pre- 
ferred this  appeal  against  that  decree  and  the  plaintiffs  have  filed  cross 
objections." 

The  lower  appellate  Courts  then  proceeded  to  frame  issues  and  decreed 
the  appeal,  disallowing  the  plainiff's  objections. 

The  plaintiffs  thereupon  appealed  to  the  High  Court. 

Babu  Becha  Bam  Bhattacharji.  for  the  appellants. 

Babu  Rajendro  Nath  Mukerji,  for  the  respondent. 

JUDGMENT. 

KNOX  and  BUKKITT,  JJ. — The  only  question  that  we  need  determine 
in  this  second  appeal  is  that  raised  in  the  second  plea  taken  in  the 
memorandum  of  appeal,  as  in  our  opinion  the  decision  upon  it  will 
determine  the  appeal.  The  question  that  arises  on  that  second  plea  is 
whether  the  lower  appellate  Court  was  right  in  holding  that  the  plaintiffs- 
appellants,  being  vendees  by  private  sale  from  Mehdi  Hasan,  the  mortgagor, 
should  be  considered  his  representatives  for  the  purposes  of  s.  244  of  the 
Code  of  Civil  Procedure.  This  question  has  been  decided  by  the  Calcutta 
Court  in  Gour  Sundar  Lahiri  v.  Hem  Chunder  Chowdhury  (1).  The  learned 
Judges  who  decided  that  case  came  to  the  conclusion  that  a  person  in  the 
position  of  these  appellants  is  a  representative  of  his  vendor  within  the 
terms  of  s.  244.  We  see  no  distinction  between  the  facts  in  that  case  and 
the  facts  before  us.  The  plaintiffs-appellants  misunderstood  their  remedy. 
They  should  have  appealed  from  the  order  disallowing  their  objection  and 
not  have  brought  a  separate  suit.  Under  this  decision  the  whole  suit 
fails,  and  tnis  appeal  stands  dismissed  with  costs. 

Appeal   dismissed. 


A  VIII— 24 


(1)  16  C.  355  (364). 
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16  A.  286  =-14  A.W.N.  (1894)  81. 
MABOH31.  APPELLATE  CIVIL. 

APPEL-     [286]  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


LATE 

CIVIL.  MADHO  DAS  (Defendant)  v.  EAMJI  PATAK  (Plaintiff)  .* 

[Slat  March,  1894] . 
16  A   286  •= 

'  Jurisdiction—  Valuation  of  suit— Valuation  put  by  plaintiff  in  plaint— Amount,  of  deciee 

14  A.W.M,  awarded— Act  XII  of  1887,  (Civil  Courts  Acii,  Chapter  III- Execution  of  decree— 

(1894)  84.  Civil  Procedure  Code,  s,    244 — Representative   of  judgment-debtor-  Purchaser  of 

property  attached  under  a  simple  money-decree — Attachment — Civil  Procedure  Code, 

s,  266 — Debt  of  which  the  amount  is  unascertained. 

The  pecuniary  jurisdiction  of  a  Civil  Court  on  its  original  or  appellate  side  ie. 
ordinarily  speaking,  governed  by  the  value  stated  by  the  plaintiff  in  his  plaint  ; 
and  if  a  suit,  having  regard  to  the  valuation  in  the  plaint,  is  within  the  juris- 
diction, such  jurisdiction  is  not  ousted  by  the  Court  finding  that  a  decree  for  a 
sum  exceeding  the  limit  of  its  pecuniary  jurisdiction  should  be  given  to  the 
plaintiff.  There  is  nothing  in  Act  No.  XII  of  1887.  to  confine  the  sum  for 
which  a  Civil  Court  may  pass  a  decree  to  the  limit  of  its  jurisdiction  to  entertain 
a  suit.  Mahabir  Singh  v.  Behari  Lai  (1)  referred  to. 

A  purchaser  by  private  sale  of  immoveable  property  from  a  judgment-debtor  is 
not  a  representative  of  the  judgment-debtor  within  the  meaning  of  s.  244  of  the 
Code  of  Civil  Procedure,  where  the  decree  against  the  judgment-debtor  is  a 
simple  money-decree  and  creates  no  charge  upon  specific  property. 

Where  money  is  due  by  an  agent  or  vendee  to  his  principal  or  vendor,  the 
principal's  or  vendor's  claim  against  his  agent  or  vendee  may  be  attached  and 
sold  in  execution  of  a  decree  against  the  principal  or  vendor  as  a  debt  under 
s.  266  of  the  Code  of  Civil  Procedure,  and  it  is  not  necessary  vhat  the  exact 
amount  due  to  the  principal  or  vendor  should  be  ascertained  prior  to  attachment 
and  sale. 

Syud  Tuffuzzool  Hossein  Khan  v.  Rughoonath  Pershad  W),  Bebee  Tckai  Sherob 
v.  Davod  MulhcJt  Fureedoon  Beglar  (3),  Abbot  v.  Abbott  and  Crump  (4)  and  Hill 
Boyle  (5)  discussed. 

[Diss  ,  ai  A  20;  P..  33  A.  97  (99)  =  7  A.L.J.  963  (965)  =  7  Ind.Cas.    385  (386)  ;  10  Ind. 
CHS.  402  (403) ;   64  P.R.  1912  =  113  P.W  R.    1912  =  14  Ind.Cas.  40  (42)  ;  Appr  . 

19  A.  832  ;  22  A.  243  |  9  Ind.Cas,.  414  ;  R.,  17  A.  69  (76) ;  26  A.  447  (457)  =  A.W. 
N.  (1904)  61  (65)  ;  28  A.  545  =  A.W.N.  (1906)  99  =  3  A.L.J.  -266   (F.B.)  ;  32  A. 
222  =  7  A.L.J.    203  (205)  =  5  Ind.  Gas.  876  (876)  ;  28  C.  492  (497)  ;  34  C.  954  =  11 
C.W.N.  1133  =  6  C.L.J.  255  ;  16  A.W.N.74  ;  9C.L.J.  485  =  1  Ind  Gas.  213  (215); 

20  A.W.N.   107  ;  A.W.N.    ()906)    195  =  3  A.L.J.  511 ;  17  C.W.N.  116  (119)  ;  16 
Ind.  Gas  940  (941)  =  16  C.L.J.  77  :  2  O.C  103  (107)  ;  6  O.C.  258  ;  D  ,  18  Ind.  Gas. 
520  (520  =  24  M  L.J.  298  =  13  M.L.T,  218  =  (1913)  M.W.N.  285  (286;.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Mr.  D.  N.  Benerji,  Munshi  Jioala  Prasad  and  Munshi  Madho  Prasad, 
for  the  appellant. 

Babu  Jogindro  Nath  Ghaudhri,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — The  plaintiff  in  the  suit  out  of 
which  this  appeal  has  arisen  obtained  on  the  24th  of  December  1881, 
[287]  a  simple  decree  for  money  against  one  Mahabir  Prasad.  During 
Mahabir  Prasad's  life-time  this  present  plaintiff  obtained  under  that 
money-decree  attachment  of  half  of  a  garden  then  belonging  to  Mahabir 

*  Second  Appeal,  Do.  413  of  1891  from  a  decree  of  G.  J.  Nioholls,  Esq.,  District 
Jud  of  Benares,  dated  the  30th  March  1891,  reversing  a  decree  of  Babu  Mritunjoy 
Mukerji,  Subordinate  Judge  of  Benares,  dated  the  4th  September,  1897' 

(1)  13  A.  320.  2   14  M.I.A.  40.  (3)  6  M.I.A.  510. 

(4)  5  B.L.R.  382.  (5)  L.R.  4  Ex.  260. 
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Prasad.  After  the  death  of  Mahabir  Prasad,  his  widow,  Makundi  Bibi, 
was  brought;  on  the  record  as  his  representative,  and  subsequently  sho  MARCH  31. 
sold  to  Babu  Madho  Das,  the  defendant-appellant  in  this  appeal,  the  half 
of  the  £irdea  which  was  then  still  under  attachment,  and  certain  other  APPEL- 
property  which  was  in  her  possession,  as  the  widow  of  Mahabir  Prasad.  LATK 
That  took  place  in  1884.  By  the  sale-deed  under  which  this  other  CIVIL. 
property  was  sold,  it  was  agreed  that  Eg.  50,000  of  the  purchase-money 
should  be  treated  as  paid  "on  account  of  the  demand  of  the  decrees"  of  16  *  286  = 
Babu  Madho  Das,  and  that  two  lakhs  of  the  purchase-money  should  H  A.W.N. 
remain  on  dep'jJt  with  Babu  Madho  Das,  to  be  applied  in  payment  of  (1894)  81. 
certain  debts,  and  that  if  any  balance  should  be  left  after  the  payment;  of 
those  debts,  Bahu  Madho  Das  should  pay  that  balance  to  Makundi  Bibi. 
Eamji  Patak,  the  plaintiff  in  the  suit  against  Mahabir  Prasad,  proceeded 
to  execute  his  money-decree  by  sale  of  the  half  of  the  garden.  Babu  Mahdo 
Das  filed  an  objection  to  that  "execution,  claiming,  not  as  the  representative 
of  Mahabir  Prasad  or  of  Makundi  Bibi,  but  as  purchaser  in  his  own  right 
of  the  half  of  the  garden.  That  objection  was  allowed.  In  execution  of 
his  decree  for  money  the  present  plaintiff  brought  to  sale  the  balance 
remaining  due  to  Makundi  Bibi  out  of  the  two  lakhs  which  were  left  in 
Babu  Madho  Das's  hands  to  bo  applied  in  discharge  of  the  debts  mentioned 
in  the  sale-deed  to  which  we  have  referred.  At  the  sale  the  present  plain- 
tiff purchased  that  balance  for  Es.  100.  Madho  Das  denied  that  there 
was  any  balance  remaining.  Thereupon  the  plaintiff  brought  this  suit 
against  Madho  Das  to  obtain  a  declaration  of  his  right  to  bring  the  half 
of  the  garden  to  sale  in  execution  of  his  money-decree,  and  he  also  claimed 
that  Madho  Das  should  be  compelled  to  produce  the  account  of  the  pur- 
chase-money, i.e.,  ^he  Rs.  2,50,000,  and  that  the  balance  should  be  ascer- 
tained and  should  be  decreed  to  be  payable  to  him.  He  estimated  such 
balance  at  Es.  500,  but  the  frame  of  his  relief  shows  that  he  not  only 
asked  for  such  Es.  500,  but  for  any  amount  which  might  be  found  in 
excess  of  that  sum  as  the  balance  due.  The  [288]  suit  was  brought  in 
the  Court  of  the  Subordinate  Judge  of  Benares.  The  Subordinate  Judge 
dismissed  the  suit.  The  plaintiff  appealed  to  the  District  Judge,  and  the 
District,  Judge  on  appeal  gave  the  plaintiff  a  decree  declaring  his  right  to 
bring  the  half  of  the  garden  to  sale  under  his  decree  for  money,  and  also 
decreed  in  favour  of  the  plaintiff  Es.  7,082-11,  as  the  balance  payable  by 
Madho  Das  of  the  Rs.  2,50,00.  purchase-money.  From  that  decree  this 
appeal  has  been  brought  by  Babu  Madho  Das. 

It  has  been  contended  that  the  District  Judge  had  no  jurisdiction  to 
hear  the  appeal  presented  to  him,  as  the  plaintiff  had  left  it  uncertain  in 
his  relief  claimed  what  the  actual  amount  claimed  as  the  balance  was, 
and  further  that  the  "District  Judge  had  no  jurisdiction  as  a  Court  of 
appeal  to  give  a  decree  in  appeal  in  the  plaintiff's  favour  for  any  sum 
exceeding  Rs.  5,000.  These  contentions  were  based  upon  Chap.  Ill  of 
Act  No.  XII  of  1887,  which  is  the  Chapter  which  prescribes  the  ordinary 
jurisdiction  of  Munsifs,  Subordinate  Judges  and  District  Judges.  Now 
it  has  been  held  by  this  Court  in  Mahabir  Singh  v.  Behari  Lai  (1) 
that  "  for  the  purpose  of  determining  the  proper  Appellate  Court  in  a 
civil  suit,  what  is  to  be  looked  to  is  the  value  of  the  original  suit,  that 
is  to  say,  '  the  amount  or  value  of  the  subject-matter  of  the  suit.'  Such 
1  amount  or  value  of  the  subject-matter  of  the  suit '  must  be  taken  to 
be  the  value  assigned  by  the  plaintiff  in  his  plaint  and  not  the  value  as 

(1)  13  A.  320. 
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1894       found  by  the  Court,  unless  it  appear,  that,  either  purposely  or  through 

MARCH  31.   gross  negligence,  the  true  value  of  the  suit  has  been  altogether  -misrepre- 

sented  in  the  plaint."     As  a  matter  of  fact  in  this  case  the  value  assigned 

APPEL-     by  th«  plaintiff  in  his   plaint  was  Eg.  1,500.     That   valuation  made  the 
LATifc       8u'fe  ona  which  was  triable  in  the  Court  of  the  Subordinate  Judge,  and  that 

CIVIL       valuation  also  made  the  appeal  from  the  decree  of  the  Subordinate  Judge 

'      lie  to  the  Court  of  the  District  Judge.     The  law  contemplates  that,  in 

A.  286=  many  cases,  it  may  be  impossible  for  a  plaintiff,  at  the  inception  of  his 

li  A.W.N.  suit  to  state  correctly  the  value  of  the  relief  which  he  saeka,  as,  ior  example, 

(1894)  84.  in  cases  to  which  s.  11  of  the  Court  Fees  Act,  1870  (Act  No.  VII  of  1870) 
[289]  applies.  This  was  particularly  a  case  in  which,  until  all  the  evidence 
had  been  taken,  it  was  impossible  for  the  plaintiff  to  put  anything  more 
than  a  hypothetical  value  on  the  relief  claimed  qua  the  balance  in  the 
hands  of  Babu  Madho  Das.  In  our  opinion  it  would  be  impossible  to  hold 
that  the  jurisdiction  of  an  Appellate  Court  should  depend  upon  the  amount 
of  the  decree  of  the  Appellate  Court.  Take  for  example,  this  case.  The 
lower  Appellate  Court  here  being  satisfied  that  the  plaintiff  under  his 
second  relief  was  entitled  to  a  decree  for  over  Es.  7,000,  gave  him  that 
decree.  If  the  lower  Appellate  Court  had  not  jurisdiction  to  give  that 
decree,  what  would  have  been  the  result?  According  to  the  argument  for 
the  defendant-appellant  the  lower  Appellate  Court  could  have  done  nothing 
except  return  the  memorandum  of  appeal  for  presentation  in  the  High 
Court.  It  could  not,  according  to  that  contention  logically  worked 
out,  have  given  the  plaintiff  in  his  appeal  a  decree  for  any  sum  whatever, 
even  a  sum  less  than  Es.  5,000,  as,  if  that  contention  was  correct, 
its  jurisdiction  was  determined  by  the  finding  that  the  plaintiff  was 
entitled  in  appeal  to  a  sum  exceeding  Es.  5,000.  If  that  contention  were 
correct  and  the  lower  Appellate  Court  returned  the  memorandum  of  appeal 
and  it  was  presented  in  this  Court  as  a  first  appeal,  it  is  conceivable 
that  this  Court  might  have  come  to  the  conclusion  that  the  plaintiff 
was  entitled,  we  shall  say,  to  Es.  2,000  only.  .Now,  if  the  defendant's 
contention  were  correct,  in  that  event  what  could  this  Court  do  except  again 
return  .the  memorandum  of  appeal  to  be  presented  in  the  Court  having 
jurisdiction,  i.e.,  that  of  the  District  Judge  ?  That  is  an  illustration  which 
we  think  goes  to  show  that  it  is  the  plaintiff's  valuation  in  his  plaint  which 
controls  the  jurisdiction,  not  only  of  the  first  Court,  but  of  the  Appellate 
Court,  and  not  the  amount  which  may  be  found  and  decreed  by  the  first 
Court  or  by  the  Appellate  Court.  There  are  other  considerations  which 
lead  us  to  the  same  conclusion.  Take,  for  instance,  a  suit  for  pre-emption. 
The  plaintiff  brings  his  suit,  for  example,  in  the  Court  of  a  Munsif 
claiming  pre-emption  at  a  price  of  Es.  700,  honestly  believing  that  that 
was  the  sale-price  and  honestly,  so  far  as  he  was  concerned,  alleging  that  the 
price  in  the  sale- deed  of  Es.  1,500  was  false  and  fictitious.  Now  it  appears 
to  [290]  us  that  in  that  suit  the  Munsif  would  have  jurisdiction  to  decree 
pre-emption  at  a  price  of  Eg.  1,500,  if  he  found  that  the  price  alleged  in  the 
sale-deed  was  the  true 'price,  and  that  his  jurisdiction  to  make  a  decree  would 
not  be  ousted  by  that  finding.  If  it  were  not  so,  see  what  the  result  might 
be.  The  Munsif  would  return  the  plaint  to  be  presented  in  the  Court  of  the 
Subordinate  Judge.  The  Subordinate  Judge  taking  a  different  view  of  the 
evidence  might  come  to  the  conclusion  that  Es.  1,500,  the  price  alleged  in  the 
sale-deed,  was  a  fraudulent  and  fictitious  price,  and  that  the  true  price  was 
that  alleged  by  the  plaintiff,  viz.,  Eg.  700.  If  the  argument  of  the  defendant 
in  this  case  is  correct,  the  Subordinate  Judge  in  such  a  case  would  have  to 
return  the  plaint  to  the  plaintiff,  so  that  he  might  comply  with  s.  15  of  the 
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Code  of  Civil  Procedure  by  presenting  his  plaint  again  in  the  Court  of  lowest 
jurisdiction,  namely,  in  the  Courft  of  theMunsif  who  hacl  held  previously  that 
he  had  no  jurisdiction.  There  are  many  other  examples  which  might  be  given 
to  show  that  convenience  would  require  that  the  jurisdiction  to  hear  a  suit 
and  make  a  decree,  or  to  hear  an  appeal  and  make  a  decree  in  appeal,  must 
be  determined  by  the  value  assigned  in  the  plaint,  otherwise  there  would 
be  nc  certainty  as  to  the  Court  in  which  a  suit  should  he  brought,  or  as 
to  the  Court  in  which  an  sppeal  should  be  brought.  It  is  to  be  observed 
that,  there  is  nothing  in  Chapter  III  of  Acb  No.  XII  of  1887,  which  says 
that  a  Munsif  shall  not  make  a  decree  for  more  than  Es.  1,000  in  a  suit 
in  his  Court,  or  that  a  District  Judge  in  an  appeal  from  a  Subordinate 
Judge  shall  not  make  a  decree  for  more  than  Rs.  5,000.  If  other  examples 
were  necessary,  we  might  refer  to  what  might  happen  in  a  suit  on  a 
mortgage.  Chapter  III  of  Act  No.  XII  of  1887  specifies  the  Court  in 
which  an  original  suit  or  an  appeal  shall  be  brought,  but  it  does  not  limit 
the  jurisdiction  of  any  such  Court  as  to  the  decree  which  it  may  make  in 
a  suit  otherwise  within  its  jurisdiction.  We  hold  that  the  Court  of  the 
District  Judge  had  jurisdiction  to  hear  the  appeal  and  to  make  the  decree 
which  the  District  Judge  made  in  this  case. 

The  next  question  to  which  we  shall  refer,  is  the  contention  on  behalf 
of  the  defendaut  that  s.  244  of  the  Code  of  Civil  Procedure  [29  1]  bars 
this  suit;  so  far  as  the  claim  in  respect  of  the  half  of  the  garden  is  concerned. 
That  contention  depends  on  whether  Babu  Madho  Das  was  the  re- 
presentative within  the  meaning  of  s.  244  of  the  Code  of  Civil  Procedure, 
of  a  party  to  the  decree  for  money  which  this  plaintiff  had  obtained 
against  Mahabir  Prasad.  A  legal  representative  he  certainly  was  not.  It 
has  been  held,  and  we  think  rightly,  by  the  High  Court  at  Calcutta  and  the 
High  Court  at  Bombay  and  by  this  Court  that  where  the  decree  in  execu- 
tion is  a  decree  for  sale  of  hypothecated  property  a  purchaser  who  had 
purchased  under  a  private  sale  from  the  judgment-debtor  the  property,  or 
pare  of  it,  so  decreed  to  be  sold  was  a  representative  within  the  meaning 
of  s.  244,  and  there  was  good  reason  for  so  holding,  because  the  suit  and 
the  decree  were  based  on  the  mortgage  or  hypothecation-bond.  The 
proceeding  was  really  one  in  rem  qua  the  property,  and  the  person  claim- 
ing title  to  the  property  affected  by  those  proceedings  would  be  a  repre- 
sentative within  the  meaning  of  s.  244.  ID  a  suit  for  sale  under  the 
Transfer  of  Property  Act,  1882.  (Act  No.  IV  of  1882)  such  a  purchaser,  if 
his  purchase  was  made  before  the  institution  of  the  suit,  and  if  the  plaintiff 
in  the  suit  had  notice  of  the  purchaser's  interest,  would,  by  reason  of  s.  85  of 
that  Act.be  a  necessary  party  to  the  suit.  If  the  purchase  was  made  after  the 
suit  was  instituted  it  was  made  pendente  lite.  In  either  case,  if  for  na 
other  reason,  convenience  suggests  that  such  purchaser  should  be  treated 
as  a  representative  of  the  defendant-mortgagor  from  whom  he  purchased 
the  whole  or  part  of  the  property,  the  sale  of  which  was  sought  by  the 
plaintiff  in  the  suit.  The  same  principle  would,  we  consider,  apply  if  the 
purchase  was  made  before  suit,  and  the  plaintiff  had  before  suit  no  notice  of 
the  purchaser's  interest.  In  this  case,  however,  the  decree  against  Mahabir 
Prasad  was  not  a  decree  based  upon  any  document  hypothecating  any 
property  ;  it  was  not  a  decree  for  sale  ;  it  was  a  simple  money-decree,  and 
the  only  connection  between  that  decree  and  the  defendant  here  is  that  the 
plaintiff  sought  in  execution  of  that  money-decree  to  bring  to  sale  property 
purcbaped  by  the  defendant  here  from  the  legal  representative  of  the 
judgment-debtor.  In  our  opinion,  it  would  be  stretching  s.  244  too  far  ta 
hold  that  that  section  [292*]  included  in  amapplication  for  execution  of  a 
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1894        simple  money-decree  a  person  who  had  purchased  from   the  judgment- 
MARCH  31.  debtor  property  against  which  the  decree  was  sought  to  be  executed,  but 

which  was  not  affected  by  the  decree  itself  and   would   not  be  affected 

APPEL-  until  an  order  for  attachment  or  an  order  for  sale  in  execution  of  the  decree 
LATE  was  made.  We  therefore  hold  that  tho  objection  of  Babu  Madho  Das  to 
ClVIL.  ^ne  attachment  of  the  half-garden  was  one  which  came  under  s.  278  of  the 

Code  of  Civil  Procedure,  and,    that  objection  having  been  allowed,   s.  283 

16  A.  286=    of  the  Code  applied  and  this  suit  was  the  plaintiff's  sole  remedy. 
ii  A.W.N.  The  last   point;  to  which  we  shall  refar,   although   it   was  the  first 

(1895)  84.  argued  in  the  appeal,  was  that  there  could  be  in  law  no  attachment  of 
the  balance  of  R<?.  2,50,000  remaining  unappropriated  in  the  hands  of 
Babu  Madho  Das.  It  was  contended  that  in  law  you  cannot  attach  as 
a  debt  money  which  may  be  due  unless  the  amount  has  been  ascertained. 
The  first  -?aso  which  was  relied  on  in  support  of  that  contention  was  Syud 
Tuftiizzool  Hossein  Khan  v.  Baghoonath  Pershzd  (1).  It  appears  to  us  that 
the  case  which  their  Lordships  of  the  Privy  Council  were  dealing  with, 
bore  no  resemblance  to  that  here,  and  that  so  far  as  their  Lordships' 
judgment  could  be  applicable  in  a  case  like  this,  it  would  support  the 
contention  of  Mr.  Jogindro  Nath  Ghaudhri,  who  appears  here  for  the 
plaintiff-respondent,  that  the  balance  in  question  was  attachable.  In  that 
case  what  was  attempted  to  be  attached  was  the  possible  debt  which 
might  be  awarded  by  arbitrators  to  be  a  debt.  That  the  debtor,  whose 
debt  was  sought  to  be  attached  had,  prior  to  the  agreement  fco  refer  to 
arbitration,  property  which  was  capable  of  attachment  was  beside  the 
point,  because  by  the  agreement  of  reference  the  rights  of  the  parties  to 
that  agreement  were  made  to  depend,  not  on  the  tacts  as  they  existed 
at  the  date  of  the  agreement  of  reference,  but  on  such  award  as  the 
arbitrators  should  make.  We  need  only  quote  one  passage  from 
the  judgment  of  their  Lordships  of  the  Privy  Council :  "  In  the  present 
case  the  attachment,  as  it  has  been  observed,  is  not  of  the  antece- 
dent share  in  the  undivided  assets.  It  is  of  a  claim  under  a  future 
award,  as  to  which  it  is  wholly  uncertain,  until  the  award  [293] 
be  made  to  what  the  debtor  will  be  entitled.  The  uncertainty  at 
the  time  of  the  attachment  and  sale  was  not  limited  to  a  mere  question  of 
quantum,  it  was  wholly  uncertain,  as  Sir  George  Couper  has  correctly 
explained  in  his  judgment,  in  what  the  arbitration  might  terminate."  We 
were  also  pressed  with  the  decision  of  their  Lordshipa  of  the  Privy  Coun- 
cil in  Bebee  Tokai  Sherob  v.  Davod  Mullick  Fureedoon  BeglarCX).  As  to  that 
case  we  need  only  say  that  there  the  claimant  established  adverse  title, 
and  that  further  the  Privy  Council  held  that  an  uncertain  right  in  unas- 
certained property  was  not  the  subject  of  attachment.  In  the  case  of 
Abbott  v.  Abbott  and  Crump  (3)  what  was  sought  to  be  attached  was  the 
assets  of  a  judgment-debtor  as  yet  unascertained  in  partnership  business 
which  were  in  the  hands  of  a  receiver,  the  decree-holder  being  one  of  part- 
ners. Until  the  dissolution  of  the  partnership  and  the  ascertainment  of 
the  share  in  the  assets  of  the  partners  such  share  could  not  ba  treated  as  a 
debt  attachable  in  execution  of  a  decree.  The  decision  of  Sir  J.  Stuart, 
V.  0.,  in  Hill  v.  •  Boyle  (4)  does  not  apply  to  a  case  like  this,  even 
assuming  it  to  be  a  correct  exposition  of  the  law,  as  to  which  matter 
we  express  no  opinion.  There  can,  in  our  opinion,  be  no  doubt  that 
money  or  a  balance  in  the  bands  of  an  agent,  which  he  has  received 
from,  or  holds  for,  his  principal  to  be  applied  to  certain  purposes  can  be 


(1)  14  M.I.A.  40, 


(2)  6M.I,A,510,        (0)  5  B.L.R, 

190 


L.R.  4  Ex.  260. 


YHI] 


MADHO   DAS   V.   RAMJI   PATAK 


16  All.  294 


recovered  from  that  agent  as  money  had  and  received  to  the  use  of  the 
principal,  if  the  agent  fails  to  apply  it,  or  if,  the  agent  having  applied  part 
of  it,  a  balance  remains  in  the  hands  of  the  agent;  and  the  fact  chat  when 
the  principal  brings  his  suit  to  recover  such  balance  he  may,  until  the 
agent's  aecounts  are  produced,  be  unable  to  specify  the  particular 
amount  of  the  balance  remaining  in  his  agent's  hands  and  due  to 
him  does  not  prevent  such  balance  being  a  debt  due  to  the  prin- 
cipal. Such  balance  is  a  sum  of  money  which  the  agent  is  bound 
on  principles  of  justice  and  equity  to  pay  over  on  demand  to  his 
principal,  although  there  may  have  been  no  actual  but  only  an  implied 
agreement  to  re-pay  such  balance.  Such  a  balance  was  always  assignable 
in  equity  and  passed  to  the  assignee  in  equity  a  good  title  [295]  .  to 
sue,  and  was  so  assignable  as  a  debt.  We  are  not  referring  to  a  case 
in  which  the  agent  loses  the  money  pending  the  agency,  so  that  it  was 
never  held  by  him  to  any  use  other  than  that  of  the  agency,  nor  are  we 
referring  to  a  case  in  which  an  agent  having  received  money  from  his 
principal  to  pay  to  a  third  party  had,  before  the  agent  had  notice  that  his 
authority  to  pay  had  been  revoked,  given  notice  to  the  third  party  that  he 
held  the  money  for  him.  As  this  case  is  not  one  of  such  cases,  we  need 
express  no  opinion  as  to  what  would  be  the  rights  of  the  principal  or  of  the 
agent  in  such  cases. 

It  was  contended  on  behalf  of  the  plaintiff-appellant  that  those  cases 
in  which  it  has  been  held  that  equity  will  not  enforce  the  assignment  of  a 
mere  naked  right  to  litigate  applied  in  this  case.  It  appears  to  us  that 
those  cases  have  absolutely  no  application  to  the  case  of  a  debt  in  the 
hands  of  a  vendee  or  an  agent  sought  to  be  attached  by  a  creditor  of  the 
person  to  whose  order  and  for  whose  benefit  the  money  is  held.  What  was 
attached  here  was,  in  our  opinion,  a  debt  ;  although  the  amount  of  the  debt 
was  unascertained,  it  was  capable  of  being  ascertained,  and  as  such  debt 
it  was  attachable  under  s.  266  of  the  Code  of  Civil  Procedure  ;  it  was  not 
a  mere  right  to  sue  for  damages  which  would  have  been  excluded  from 
attachment  by  the  proviso  to  that  section.  We  are  consequently  of  opin- 
ion that  the  balance  which  was  found  to  have  been  in  the  hands  of  Babu 
Madho  Das  was  legally  attachable,  was  legally  sold  in  execution  of  the 
decree'for  money  and  vested  in  the  auction  -purchaser,  although  that 
auction-purchaser  happened  to  be  the  decree-holder. 

There  was  one  other  question  which  was  raised  as  to  the  construction 
of  the  sale-deed  from  Makundi  Bibi  to  Baba  Madoo  Das.  It  was  contended 
that  the  Es.  50,000  were  to  be  treated  as  applied  in  satisfaction  of  the 
decrees  held  by  Babu  Madho  Das  in  his  own  name.  The  sale-deed 
was  incorrectly  translated  in  the  paper  book  here,  but  even  on  that  in- 
correct translation,  which  we  have  given,  the  clause  relating  to  Us.  50,000 
is  capable  of  applying  to  decrees  obtained  by  Babu  Madho  Das  ismfarzi, 
and  that  is  the  view  of  the  Court  below.  We  dismiss  this  appeal  with 
coats. 

Appeal  dismissed. 
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[295]    Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Burkitt. 


TAJJO  BIBI  (Plaintiff)  v.  BHAGWAN  PRASAD  AND  OTHERS  (Defendants)  .* 

[3rd  April,  1894.] 

Mortgage,  redemption  of — Two  mortgage  tetween  the  same  parties  over  the  same  property 
—  Mortgagor  not  bound  to  redeem  both  together— Consolidation — Act  No.  IV  of  1882 
(Transfer  of  Property  Act),  ss.  61,  62—44  and  45  V\c  ,  Cap.  41,  s.  17. 

A  mortgagee  held  two  mortgages  over  the   same  property  from   the  same  mort- 
gagor, the  one  being  a  usufructuary  mortgage  in  respect  of  interest  only,  and 
the    other    being    a  simple   mortgage.     The    mortgagor    sued    to    redeem    the 
usufructuary  mortgage.     The  mortgagee  objected  that  the  mortgagor  was  bound 
to  redeem  both  mortgages.  Held,  that  the  mortgagor,  in  the  abseuoe  of  a  special 
contract  to  redeem  both  mortgages  simultaneously,  oould  not  be  compelled  to  do. 
so.     Vithal  Mahadev  v.    Daud    Valad   Muhammad   Husen  (I)  dissented  from. 
Shuttleworth'  v.  Laycock  (Q)  acd  Jennings  v.  Jordan  (3)  referred  to. 
[R.,  27  A.  313  =  A,W.N.  (1904),  273  ;  31  A.   482  (488)  =  6  A.L.J.  651  =  2  Ind.    Cas.  859 
(862).] 

THE  facts  of  this  case  are  as  follows  : — 

On  the  20bh  of  July,  1881,  Ilahi  Bakhsb,  Muhammad  Bakhsh  and 
Bakhsban  mortgaged  with  possession  a  6  anna-share  of  the  zemindar!  of 
mauza  Pilkhani,  pargana  Haswa,  in  the  district  of  Fatehpur,  for  Ks.  6,000, 
to  Bhagn-an  Prasad,  defendant  No.  1.  On  the  20th  December,  1886, 
Bhagwan  Prasad,  in  execution  of  a  decree  of  the  Eevenue  Court  for  profits 
obtained  against  Ilahi  Bakhsh,  sold  a  2-annas  share  belonging  to  him 
(Ilahi  Bakhsh)  out  of  the  property  mortgaged,  and  purchased  it  himself 
for  Rs.  700.  At  the  time  of  sale  Bbagwan  Prasad  notified  the  amount  due 
on  another  bond.  This  bond,  dated  the  30th  of  January,  1882,  had  been 
executed  by  all  the  three  persons  mentioned  above,  and  it  pledged  the 
entire  6  annas  share  for  Rs.  499.  On  the  1st  June,  Muhammad  Bakbsh 
and  Bakhshan,  defendants  Nos.  1  and  2,  sold,  jointly  with  Ilahi  Bakhsh, 
a  6-annas  share  (out  of  which  4  annas  had  been  mortgaged  to  Bhagwan 
Prasad  by  the  deed  of  the  20tb  of  July,  1881,  together  with  the  share  of 
Ilahi  Bakhsb)  to  the  plaintiff  Musammat  Tajjo  Bibi,  for  Rs.  14,000. 

[296]  The  plaintiff  thereupon  sued  Bbagwan  Prasad  for  redemption 
of  the  mortgage  of  the  4  annas  sbare  of  Muhammad  Bakhsh  and  Bakhsban, 
and  paid  into  Court  Rs.  4,000  the  rateable  amount  of  the  mortgage  money. 

Muhammad  Bakhsh  and  Bakhshan  who  were  named  as  pro  forma 
defendants  admitted  the  plaintiff's  claim.  The  defendant,  Bhagwan 
Prasad,  pleaded  that,  the  sale  to  the  plaintiff  having  been  made  in  viola- 
tion of  a  covenant  against  alienation  contained  in  the  mortgage-deed,  so  far 
from  the  plaintiff  being  entitled  to  redeem,  he  was  entitled  to  recover  the 
whole  amount  of  the  mortgage  money  from  the  mortgagors.  He  also 
pleaded  a  right  of  pre-emption  as  against  the  plaintiff,  whom  he  alleged  to 
be  a  stranger  in  the  village. 

Tbe  Court  of  first  instance,  while  disallowing  the  defence  set  up  by 
Bhagwan  Prasad,  held  that  the  plaintiff  was  only  entitled  to  a  decree  on 
redemption  of  both  mortgages,  and  gave  her  a  decree  to  that  effect. 

*  Second  Appeal  No  1073  of  1892,  from  a  decree  of  A.  McMillan,  Esq.,  District 
Judge  of  Oawnpore,  dated  the  25th  July.  1892,  confirming  a  decree  of  Syed  Akbar 
Hueain,  Subordinate  Judge  of  Cawnpore,  dated  the  30th  June,  1891. 

(1)  6  B.H.C.R.A.C.  90.          (2)  1  Vernon   245.          (3)  L.B.  6  App.  Gas.  698. 
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The  plaintiff  appealed  ;  and  the  lower  appellate  Court  (the  District 
Judge  of  Cawnpore)  held  that  the  decree  of  the  first  Court  was  right,  and 
inasmuch  as  the  .plaintiff  had  omitted  to  comply  with  it  declined  to  give 
her  a  decree  at  all. 

The  plaintiff  then  appealed  to  the  High  Court. 

Pandit  Sundar  Lai  and  Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Munshi  Bam  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BURKITT,  J. — The  suit  out  of  which  this  appeal 
has  arisen  was  one  in  whiah  the  plaintiff  sought  a  decree  for  possession 
of  land  of  hers  held  by  the  defendants  in  virtue  of  a  usufructuary  mort- 
gage. The  usufructuary  mortgage  was  usufructuary  qua  interest.  The 
plaintiff  claimed  possession  on  payment  of  the  balance  due.  The  defend- 
ants also  held  a  simple  mortgage,  hypothecating  the  lands  in  question. 
The  first  Court  being  of  opinion  that  the  plaintiff  could  not,  so  to  speak, 
redeem  the  usufructuary  mortgage  alone,  i  e,,  without  discharging  [297] 
the  liability  under  the  simple  mortgage,  gave  the  plaintiff  a  decree  in 
inmtum  for  redemption  of  both  mortgages  on  payment  of  the  sum  due 
on  both  mortgages,  The  plaintiff  appealed  to  the  Court  of  the  District 
Judge  against  that  part  of  the  decree  which  related  to  the  simple  mort- 
gage. The  defendants  not  being  satisfied  with  the  amount  of  interest 
allowed  to  them  by  the  first  Court,  also  filed  an  appeal.  The  District 
Judge,  taking  the  same  view  of  the  plaintiff's  rights  as  that  held  by  the 
first  Court,  dismissed  the  plaintiff's  suit  with  costs  because  she  was  nob 
satisfied  with  the  decree  of  the  first  Court.  She  has  appealed  here. 

Under  s.  62  of  the  Transfer  of  Property  Act,  1882  (Act  No.  IV  of 
1882),  the  mortgagor,  in  the  case  of  a  usufructuary  mortgage,  has  a  right 
to  recover  possession  of  the  property,  where  the  mortgage  is  usufructuary 
qua  interest,  when  the  term,  if  any,  prescribed  for  payment  of  the  mort- 
gage money  has  expired  and  the  mortgagor  pays  or  tenders  to  the  mortgagee 
the  principal  money,  or  deposits  it  in  Court  as  provided  by  the  Act.  We 
are  not  concerned  in  this  case  with  the  rights  of  the  parties  when  the 
usufructuary  mortgage  is  one  for  principal  and  interest.  Such  the  Legis- 
lature in  1882  declared  to  be  the  rights  of  a  person  in  the  position  of  the 
plaintiff  here.  We  must  now  see  whether  in  the  Transfer  of  Property 
Act  there  is  any  provision  otherwise  limiting  the  right  to  recover  posses- 
sion, which  s.  62  declares  that  a  mortgagor  in  such  a  case  as  this  has. 
Section  61  of  that  Act  has  been  relied  on  by  Mr.  Bam  Prasad  for  the  de- 
fendants, respondents,  not  as  expressly  enacting  that  where  the  mort- 
gagees hold  two  mortgages  over  the  same  property  from  the  same 
mortgagor  the  mortgagor  shall  not  be  entitled  to  redeem  or  discharge 
one  without  redeeming  or  discharging  both,  but  as  implying  that  in 
such  a  case  a  mortgagor  could  not  redeem  or  discharge  one  of  such 
mortgages  without  redeeming  or  discharging  the  other.  That  conten- 
tion was  based  on  the  words  "  on  property  other  than  that  comprised." 
In  our  opinion  we  could  nofe  form  such  words  as  those  in  section 
61  imply  a  restriction  on  the  otherwise  declared  rights  [298]  by  the  Act 
of  the  mortgagor.  Further,  s.  61  of  Act  No.  IV  of  1882  obviously  bad  its 
origin  in  section  17  of  44  and  45  Vic.,  Cap.  41,  which  was  passed  in  the 
year  1881 .  Now  section  17  of  44  and  45  Vic.,  Cap.  41,  was  enacted  for  the 
sole  purpose  of  restricting  the  consolidation  of  mortgages.  From  the  body 
of  the  section  that  is  apparent,  and  if  the  marginal  note  may  be  looked  at, 
we  find  that  it  is  "  restriction  on  the  consolidation  of  mortgages."  It  must 
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be  remembered  that  when  Act  No.  IV  of  1882  was  brought  upon  the 
Indian  Statute  bock  it  was  brought  on,  because,  according  to  the  preamble, 
it  was  expedient  to  define  and  amend  certain  parts  of  the  law  relating  to 
the  transfer  of  property  by  acts  of  parties.  There  had  been  apparently  a 
reported  case  of  the  Bombay  High  Court  in  which  that  Oourt  had  applied 
the  English  equitable  doctrine  of  consolidation  of  mortgages  to  mortgages 
in  that  province.  That  was  the  case  of  Vithal  Mahadev  v.  Daud  Valad 
Muhammad  Husen  (1).  In  that  case  the  Bombay  High  Courb  said  :— 
"Here  the  mortgagors  seek  to  redeem  No.  7,  and  it  is  found  that  there  is 
another  mortgage  between  the  same  parties,  though  possibly  not  of  the 
same  land ;  the  Court  will  not  therefore  assist  the  plaintiff  who  seek  to 
redeem,  unless  they  are  ready  to  do  equity  by  paying  off  all  the  mortgages." 
It  is  said  by  the  learned  editor  of  Stokes'  Anglo  Indian  Codes,  in  his 
note  to  section  61  of  the  Transfer  of  Property  Act,  1882,  that  in  that  case 
the  Bombay  High  Court  applied  to  the  Muhammadan  mortgage  there  the 
rule  established  in  England  by  Shuttlewortk  v.  Laycock  (2).  If  Shuttle- 
worth  v.  Laycock  were  the  first  case  to  establish  that  principle,  it  would 
be  advisable  before  applying  that  principle  to  this  country  to  read  the  note 
in  1  Vernon,  p.  245,  which  gives  the  facts  on  which  that  rule  of  equity  was 
applied  in  that  case.  Section  61  of  Act  No.  IV  of  1882,  it  appears  to  us, 
was  enacted  with  the  object  not  of  indicating  that  there  might  be  some 
other  restriction  on  the  rights  of  a  mortgagor,  but  of  prohibiting  the 
application  of  the  principle  of  consolidation  to  this  country,  except  where 
the  parties  had  by  contract  agree.!  that  such  consolidation  should  take 
place.  Section  80  similarly  in  our  opinion  was  not  enacted  with  the  object 
[299]  of  recognizing  the  English  principle  of  tacking  in  mortgages,  but  of 
prohibiting,  as  therein  enacted,  one  English  form  of  tacking  which  gave  an 
unjust  priority  to  the  holder  of  a  third  mortgage  over  the  holder  of  a  second 
mortgage  when  the  third  mortgagee  had  paid  off  the  first  mortgage,  In 
the  case  otAlluKhan  v.  Roshan  Khan  (3),  the  parties  had  expressly  agreed 
that  the  mortgages  should  be  discharged  at  the  same  time  and  not  at  differ- 
ent times.  Of  course  it  is  competent  to  the  parties  to  make  such  an  agree- 
ment as  that.  No  authority  in  India  has  been  brought  to  our  attention, 
except  the  case  we  have  mentioned  from  the  Bombay  High  Court,  to 
show  that,  apart  from  contract;,  a  mortgagor  who  has  given  two  mortgages 
to  the  same  person  over  the  same  property  cannot  obtain  redemption  of 
one  of  them  after  the  due  date  without  redeeming  the  other.  The  principles 
of  tacking  and  consolidation  in  England  had  their  origin  apparently  in 
Courts  of  Equity  to  which  mortgagors  who  wished  to  redeem  were  obliged 
to  have  recourse,  and  the  principles  seem  to  have  been  adopted  upon  the 
ground  that  a  mortgagor  who  came  into  a  Court  of  Equity  to  obtain  relief 
by  redemption  of  a  mortgage  should  discharge  all  the  debts  due  to  the  mort- 
gagee and  secured  to  him  by  mortgages  on  that  or  on  other  property  of  the 
mortgagor.  It  may  be  doubted,  from  the  observations  of  two,  if  not  more,  of 
the  learned  Lords  in  Jennings  v.  Jordan  (4)  whether  the  equitable  principles 
of  tacking  and  consolidation  would,  if  the  matter  were  res  integra  be  adopt- 
ed nowadays  for  the  first  time.  There  is  absolutely  no  analogy  between 
the  usufructuary  mortgage  in  this  case  and  the  oridinary  forms  of  mort- 
gage with  reference  to  which  the  English  principles  of  tacking  and 
consolidation  arose.  In  the  case  of  a  usufructuary  mortgage  and  in  the 
xsase  of  a  simple  mortgage,  there  is  in  this  country  no  conveyance  of 


(1)6  B.H.G.R.A.O.  90. 

(3j  4  A.  85. 


(2)  1  Vernon  245. 

(4)  L.B.  6  App,  Gas,  698. 
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the  legal  estate.    In  such  cases  the  peg  upon  which  these  equitable  doctrines       1894 
were  hung  in  England  does  not  exist  here.     We  are  aware  of  no  authority     APRIL  3. 
for  holding  that  in  these  Provinces  a  mortgagor  not  otherwise  bound  by 
contract  cannot  redeem  one  or  two  or  more  mortgages  held  by  his  mortgagee     APPEL- 
over the  same  property  without  redeeming  another  or  the  others.    If  parties       LATE 
wish  to  [300]  lend  their  money  or  make  further  advances  on  the  terms  that 
one  mortgage  on  the  property  shall  not  be  redeemed  until  the  money  due  on 
another  mortgage  is  paiJ,  they  can  easily  effect  that  object   by  making  it  16  A.  295=» 
expressly  part  of  their  contract.  14  A.W.N. 

Wa  decree  this  appeal,  and  set  aside  the  decree  of  the  Court  below,     (I894j  93, 
and  remand  the  case  under  s.  562  of  the  Code  of  Civil  Procedure  to  be  re- 
placed upon  the  file  of  pending  casas   and  disposed  of  according  to  law. 
We  give  the  appellant  his  coats  of  this  appeal  in  any  event. 

Cause  remanded. 


16  A.  300  =  14  A.W  N.  (1894)  91, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Banerji. 


MUHAMMAD  NASIR-UD-DIN   (Defendant)  v.  ABUL"  HASAN 

(Plaintiff).*  [4th  April,  1894.] 
'Pre-empt 'on — Offer  by  pre-emptor  to  vendie — Waiver  of  right  of  pre-emption. 

Where  a  pre-emptor  continues  to  assert  bis  pre-emptive  right  and  on  the 
strength  of  that  right,  and  in  bis  character  of  pre-emptor  offers  to  take  the 
property  from  the  purchaser  by  paying  him  the  sale-price,  without  resorting  to, 
and  with  a  view  to  avoid  litigation,  he  cannot  be  said  to  have  acquiesced  in  the 
sale  and  waived  bis  right  of  pre-emption. 

Jippl  ,  19  A.  334.] 

THIS  was  a  suit  for  pre-emption  under  the  Muhammadan  law.  The 
•plaintiff  came  into  Court  alleging  that  he  had  complied  with  all  the  require- 
ments of  the  Muhammadan  law  and  offering  to  pay  what  he  alleged  to  be 
the  true  sale  consideration.  Both  the  vendors  and  the  vendee  defended 
the  suit  at  length  ;  the  vendee  amongst  other  pleas  alleging  certain 
circumstances  in  the  way  of  previous  negotiations  between  himself  and  the 
plaintiff,  which,  according  to  him,  constituted  a  waiver  of  the  right  of  pre- 
-emption, if  any  such  right  existed,  on  the  part  of  the  plaintiff. 

The  Court  of  firsS  instance  found  all  the  issues  in  favour  of  the  plain- 
tiff and  gave  him  a  decree  for  pre-emption  at  the  price  alleged  by  him. 
The  defendant  vendee  appealed,  and  again  raised  the  question  of  waiver 
of  the  right  of  pre-emption  on  the  part  of  the  plaintiff  respon-[301]dent. 
On  this  point  the  lower  appellate  Court  (the  District  Judge  of  Moradabad). 
found  that  "  the  only  negotiations  that  the  plaintiff  pre-emptor  made  with 
the  defendant  vendee  here  were  for  the  purpose  of  a  friendly  transfer  at 
the  actual  contract  price  paid  without  having  recourse  to  the  Civil  Court. 
The  plaintiff  neither  by  word  or  action  tacitly  or  directly  ever  admitted 
defendant's  right  to  purchase  the  property  in  preference  to  him  (pre-emptor). 
Such  negotiations  were  in  furtherance  and  assertion  of  plaintiff's  right, 
and  nob  in  any  form  an  admission  that  would  damage  him  or  lead  anybody 

*  Second  Appeal  No.  1074  of  1892,  from  a  decree  of  H.  P.  Mulock,  Esq.,  District 
•fudge  of  Moradabad,  dated  7th  June  189-2,  confirming  a  decree  of  Babu  Mritunjoy 
Mukerji,  Subordinate  Judge  of  Moradabad,  dated  the  7th  December  1891. 
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1894  to  believe  that  he  had  agreed  to  forego  his  right."     On    the  other  points 

APRIL  4,  in  the  case  also  the  lower  appellate  Court  found  in  favour  of  the  plaintiff 

respondent  ;  and  affirmed  the  decree  of  the  first  Court. 
APPEL-  The  defendant  vendee  thereupon  appealed  to  the  High  Court. 

LATE  Mr.  Hameed-ullah,  Maulvi  Ghulam  Mujtaba  and  Babu  Rajendro  Nath 

CIVIL.  Mukerji,  for  the  appellant. 

-  '  Mr.  Abdul  Majid,  for  the  respondent. 

lYwjJ!  JUDGMENT. 

(1895)  91,  KNOX,  J.  —  Maulvi   Abul   Hasan,    respondent  to  this  second  appeal, 

was  plaintiff  in  the  Court  of  first  instance.  His  claim  was  for  pre- 
emption of  a  house  purchased  by  Muhammad  Nasir-ud-din,  the  present 
appellant.  The  claim  was  based  upon  Muhammadan  law,  and  the  alle- 
gations contained  in  the  plaint  set  out  that  the  plaintiff  had  fulfilled  all 
the  cecessary  conditions  of  pre-emption.  He  bases  this  right  to  demand 
pre-emption  on  Muhammadan  law,  and  adds  that  the  defendant,  while 
at  first  he  appeared  ready  to  give  up  the  house,  now  refuses  upon  one 
pretext  or  another. 

Both  the  Courts  below  have  given  the  respondent  a  decree,  and  the 
plea  taken  in  the  second  appeal  is  that  the  respondent  by  an  offer  made  to 
purchase  the  property  has  rendered  any  right  of  pre-emption  he  might 
have  bad  void.  • 

The  authority  upon  which  the  appellant  bases  his  contention  is  a 
passage  to  be  found  in  Baillie's  Digest  of  Muhammadan  law  (2nd  edition), 
p.  505  :  —  "The  right  of  pre-emption  is  rendered  void  by  implication,  when 
anything  is  found  on  the  part  of  the  pre-emptor  that  indicates  acquies- 
cence in  the  sale  to  the  purchaser  x  or  [302]  in  like  manner 

when  he  has  made  an  offer  for  the  house  to  the  purchaser." 

It  appears  to  me  that,  before  we  can  declare  the  right  of  pre-emption 
void  in  this  particular  case,  we  must  be  satisfied,  not  only  an  offer 
was  made  by  the  pre-emptor  for  the  house  to  the  purchaser,  but  also  that 
that  offer  indicates  acquiescence  in  the  sale  to  the  purchaser.  The  mere 
fact  of  the  offer  made  will  not  in  itself  suffice.  The  'making  of  such  an 
offer  may  often  be  evidence  of  acquiescence,  but  when,  as  in  the  present 
case,  the  offer  has  been  made  to  avoid  litigation,  and  it  is  found  by  the 
lower  appellate  Court  that  the  respondent  "  neither  by  word  or  action 
tacitly  or  directly  ever  admitted  appellant's  right  to  purchase  the  property 
in  preference  to  him,"  this  finding  precludes  our  considering  the  offer, 
which  was  undoubtedly  made,  as  being  an  act  on  the  part  of  the  pre- 
emptor  indicating  acquiescence  in  the  sale  to  the  appellant. 

The  appeal  therefore  fails  and  must  be  dismissed  with  costs. 

BANEEJI,  J.  —  I  am  of  the  same  opinion.  I  must  confess  that  at  the 
hearing  I  was  inclined  to  think,  that  having  regard  to  the  fact  that  by 
reason  of  the  right  of  pre-emption  being  a  right  in  derogation  of  the  ordinary 
rights  of  property  it  was  a  right  weak  in  its  nature,  and  that  consequently 
a  strict  adherence  to  the  rules  enjoined  for  its  enforcement  was  absolutely 
necessary,  it  would  be  placing  rather  wide  interpretation  on  the  passage  in 
Baillie's  Digest  of  Muhammadan  law  referred  to  by  my  learned  brother 
Knox  were  we  to  hold  that,  after  having  made  an  offer  to  the  vendee  of  the 
property  sold  to  purchase  it  from  him,  a  person  could  still  claim  to  pre-empt 
that  property.  Upon  a  careful  consideration  of  that  passage  I  am  of 
opinion  that  the  interpretation  put  upon  ifc  by  my  learned  brother  is  the 
true  interpretation  of  it.  As  I  understand  the  rule  of  Muhammadan  law 
on  the  subject,  it  is  this,  that  a  person  who,  having  knowledge  of  a  sale, 
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offers  to  buy  the  property  sold  from  the  purchaser    without  asserting    his  1894 

own  right  of  pre-emption  must  be  presumed  to  have  acquiesced  in  the  saie  APRIL  i. 
and  thereby  forfeited  his  right  of  pre-emption,     But  where,  aa  in  this 

case,  the  pre-emptor  continues  to  assart  his  pre-emptive  right,  and  on  the  APPEL- 

strength  of  that  right  and  in  his  [303]  character  of  pre-emptor  offers  to  LATE 

take  the  property  from  the  purchaser  by  paying  him  the  sale-price  without  ClVIL.. 

resorting  to  and  with  a  view  to  avoid  litigation,  he  cannot  be  said  to  have 

acquiesced  in  the  sale  and  waived  bis  right  of  pre-emption.     The  claim  18  A.  300  = 

of  the  respondent  has  therefore  been    properly  decreed,  and  I  agree  in  14AW.N. 

dismissing  this  appeal  with  costs.  (1894)  91. 

Appeal  dismissed. 


16  A.  303  =  14  A.W.N.  '1894)  94, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Blair. 


ABDULLAH  KHAN  AND  ANOTHER  (Plaintiffs)  v.  JANKI  (Defendant).* 
[5th  April,  1891.] 

Registration— Lease—  Snit  to  compel  registration— Act  No.  Ill  of  1877  (India*  Regis- 
tration Act)t  s.  77. 

Certain  lessees,  whose  lessor  had  refused  to  be  a  party  to  registering  the  lease, 
without  applying  for  registration  to  the  sub-registrar,  or  registrar,  brought  a  suit 
within  four  months  of  the  execution  of  the  le*se  claiming  that  the  lessor  might 
be  ordered  to  cause  the  lease  to  be  registered  :  Held  that  such  a  suit  would  lie  inde- 
pendently of  the  Indian  Registration  Act  (Aot  No.  Ill  of  1877)  and  that  s.  77  of 
the  said  Act  would  not  apply  so  as  to  render  the  suit  barred  by  limitation.  Ram 
Ghulam  v.  Chotey  Lai  (1)  followed  ;  Bhagwan  Singh  v,  Kffiida  Bakhsh  (2)  and 
Edun  v.  Mahomed  Siddhi  (3)  distinguished. 

f.R.,  4  L.B.R.  88  (91) -14  Bur.  L.R.  161.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  tha 
Court. 

Mr.  Abdul  Raoof,  for  the  appellants. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

TYKRELL  and  BLAIR,  JJ.— The  plaintiffs  are  persons  who  claim  a 
right  to  the  lease-hold  of  certain  property  by  a  document  of  lease  executed 
•in  their  favour  on  behalf  of  the  female  defendant  by  her  agent.  After  the 
execution  the  plaintiffs  say  that  the  lessor  refused  to  be  a  party  to  the  regis- 
tration of  the  deed.  The  plaintiffs  therefore,  thinking  it  vain  to  go  to  the 
sub-registrar's  office  without  the  other  contracting  party,  brought  this  suit 
on  the  3rd  of  October,  1891,  in  the  Court  of  a  Munsif.  The  date  of  the  alleg- 
ed patta  is  the  17th  of  June  1891.  Thus  the  suit  was  instituted  within  four 
[304]  months  of  the  execution  of  the  patta,  The  plaintiffs  claimed  that 
the  defendant  be  ordered  to  cause  the  registration  of  the  patta.  The  female 
defendant  denied  the  agreement  of  the  lease,  or  the  execution  of  the  deed 
of  lease,  or  that  she  had  any  right  to  lease  the  property,  inasmuch  as  she 
had  leased  it  to  another.  She  also  denied  that  the  alleged  attorney  who 
is  said  to  have  made  the  lease  for  her  was  employed  by  her. 


*  Second  Appeal  No.  1342  of  1892,  from  a  decree  of  E.J.  Kitta,    Esq.,     District 
Judge  of  Moradabad,  dated  the  10th  September  1892,  reversing  a  decree  of  Maulvi 
uhammad  Husain,  Munsif  of  Nagina,  dated  the  19th  December  1891. 

(1)  2  A.  46.  (2)  3  A.  397.  (3)  9  C.  150. 
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Upon  the  second  issue  the  Munsif  decided  that  the  facts  stated  by 
the  plaintiffs  were  true  and  that  the  female  defendant's  allegations  were 
false,  and  therefore  the  Munsif  gave  the  plaintiffs  an  order  that  the  deed 
should  be  registered. 

The  Musammat  appealed  pleading  that  the  suit  was  barred  by  the 
provisions  of  the  Registration  Act  and  also  on  the  merits.  The  lower 
appellate  Court  decided  the  appeal  in  the  Musammat's  favour  on  the  first 
ground,  that  is  to  say,  the  preliminary  plea.  The  learned  Judge  found 
that  the  plaintiffs1  suit  was  barred  by  s.  77  of  the  Registration  Act  (Acfc 
No.  Ill  of  1877). 

We  are  amazed  at  this  decision,  for  not  a  word  of  s.  77  can  be  made 
to  have  application  to  this  case.  Section  77  contains  no  provisions  which 
could  bar  this  suit  or  any  other  suit  otherwise  entertainable.  It  is  on  tha 
contrary  an  enabling  section,  which,  under  peculiar  given  circumstances, 
provides  a  special  suit  to  a  person  deeming  himself  entitled  to  have  a 
document  registered.  The  special  conditions  are  that  the  registrar  of 
deeds,  and  not  the  sub-registrar,  shall  have  refused  to  order  the  document 
to  be  registered  under  s.  72  or  s.  76  of  the  Act,  and  another  condition  is 
that  the  suit  be  brought  within  thirty  days  after  the  making  of  the  order 
of  refusal.  It  is  plain  that  a  section  like  this  cannot  possibly  be  held  to 
bar  this  suit. 

It  has  been  decided  in  a  case,  all  the  circumstances  of  which  are 
exactly  similar  to  those  of  the  present  suit,  that  the  refusal  by  a  party  to 
a  deed  to  register  the  deed  gives  a  cause  of  action  outside  the  provisions 
cf  the  Registration  Act  for  a  suit  like  this :  see  Ram  Ghulam  v.  Chotey 
Laid). 

[308]  The  Pull  Bench  decision  in  Bhagwan  Singh  v.  KhuduBakhsh  (2) 
is  not  in  collusion  with  the  case  just  mentioned.  In  this  Full  Bench  case 
the  deed  had  been  presented  to  the  sub-registrar  who  had  refused  to  regis- 
ter ;  and,  under  these  circumstance?,  the  Court  held  that  the  party  should, 
have  gone  on  with  his  remedies  under  the  Act,  and  that  he  could  not 
bring  a  suit  on  a  refusal  by  the  sub-registrar  only.  A  case  of  the  Calcutta 
High  Court  was  cited,  reported  in  I.L.R.,  9  Calc.  151,*  which  also  is  not 
opposed  to  the  view  of  the  law  taken  in  Bam  Ghulam  v.  Chotey  Lol  (1). 
The  latter  case  was  dissented  from  by  the  learned  Judges  who  decided  the 
Calcutta  case,  but  it  seems  to  have  escaped  their  notice  that  there  had  not 
been  recourse  to  registration  in  the  case  reported  in  2  Allahabad,  whereas 
there  had  been  recourse  to  registration  and  refusal  to  register  by  the 
sub-registrar  in  Edun  v.  Mahomed  Siddik  (3). 

Mr.  Sundar  Lai,  supporting  the  decision  of  Mr.  Kitts,  has  strongly 
contended  that  the  suit  was  rightly  dismissed,  inasmuch  as  registration 
could  not  be  obtained  now,  as  s.  13  of  the  Registration  Act  would  bar  the 
registration.  This  is  a  consideration  outside  the  point  before  us,  which  is 
that  the  Registration  Act  contains  nothing  which  makes  the  plaintiffs' 
suit  unmaintainable.  The  Court  has  to  consider  in  this  appeal  whether 
the  conduct  of  the  defendant  did  or  did  not  justify  the  appellants  in  requir- 
ing her  to  register  a  document.  The  decree,  if  in  favour  of  the  appellants, 
will  make  a  declaration  to  this  effect.  It  cannot  of  course  make  an  order 
binding  on  the  Registration  Department  to  register  the  document  if,  under 
statutory  provisions  of  the  Registration  Act  binding  sub-registrars  and  regis- 
trars, the  registration  cannot  now  be  made  consistently  with  the  provisions. 


['  9  C.  151  begins  at  9  0.  150.— Ed,] 
(1)  3  A.  46.  (2)  3  A.  397. 
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of  the  Act.     Ail  that  will  be  declared  will  be  that  tha  appellants  have  title  1894 

as  lessees  under  the  patta  in  question  to  have  registration  of  that  deed  if  APRIL  &, 
not  barred  by  tha  Registration  Acb,  a   matter  which   will   not  now  come 

under  the  judicial  decision  of  the  lower  appellate  Court  in  this  case.  APPEL- 

We  set  aside  the  decree  below,  and  under  s   562  of  the  Code  of  Civil  LATB 

Procedure  remand   the  appeal  to  be  restored  to  the  register  of  [306]  first  CIVIL 

appeals   in   the    Court  below  to  be  decided  there  according  to  law.     Costs ' 

will  abide  the  result.  16  A.  303  = 

Cause  remanded.  14  A-W-N- 

(1891)  94. 

16  A.  306  =  14  A.W.N.  (1891)  97. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,.  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


MUBARAK  HUSAIN  (Defendant)  v.    BEHARI  (Plaintiff).* 
[16th  April,  1894.] 

Civil  Procedure  Cole,  s.  566— Unnecessary  reference—  Power  of  Court  to  disregard   the 
findings  returned. 

A  single  Judge  of  the  High  Court  hearing  a  second  appeal  made  an  order  cf 
reference  under  s.  566  of  the  Code  of  Civil  Procedure.  Oa  the  return  to  the 
reference  the  appeal  came  before  another  Judge,  who  holding  that  the  reference 
was  unnecessary,  and  that  the  original  findings  cf  fact  in  the  Court  below  were 
sufficient  to  dispose  of  the  appeal,  disregarded  the  findings  on  the  reference  and 
dismissed  the  appeal.  In  appeal  under  s.  10  of  the  Letters  Patent  it  was  held 
that  it  was  competent  to  the  Judge  before  whom  the  appeal  had  subsequently 
come  to  disregard  the  findings  on  the  order  of  reference. 

[R.,  15  Ind.  Gas.  39  (41)  =  17  C.W.N.  462  (466).]' 

THI9  was  an  appeal  under  s.  10  of  the  Letters  Patent  from  a  judg- 
ment of  Aikman,  J. — The  facts  of  the  case  sufficiently  appear  from.- that 
judgment,  which  is  as  follows : — 

AlKMAN,  J. — The  following  are  the  facts  of  this  case  so  far  as  it  is 
necessary  to  set  them  forth  for  the  decision  of  this  appeal.  On  the  28th 
of  October  1878,  one  Chunnu,  a  Muhammadan,  executed  a  sale- deed  in 
favour  of  his  wife,  Musammat  Amiran,  by  which  he  conveyed  to  her  certain 
property  in  lieu  of  the  dower-debt  due  to  her  at  the  time  the  deed  was  exe- 
cuted. On  the  20bh  of  July  1885,  Musammat  Amiran  executed  a  sale-deed 
by  which  she  conveyed  the  property  to  one  Kahim  Ali.  On  the  5th  of 
September  1886,  Eahim  Ali  mortgaged  the  property  to  Bihari,  the  respon- 
dent in  this  appeal.  On  the  4th  of  December  1888,  Bihari  obtained  a  decree 
against  Eahim  Ali  for  sale  of  the  hypothecated  property.  When  he  attempted 
to  execute  the  decree,  he  was  resisted  by  the  appellant,  Syed  Mubarak 
Husain,  on  the  ground  that  he  held  possession  of  the  property  under  what  he 
calls  an  oral  will  made  in  his  favour  anterior  to  the  execution  of  the  sale-deed, 
which  will,  it  is  contended,  had  the  effect  of  making  the  property  wag/ and 
[307]  therefore  unsaleable.  Mubarak  Husain's  objections  having  been 
sustained  in  the  execution  department,  the  present  suit  was  instituted  by 
Bihari  for  the  purpose  of  setting  aside  the  order  in  the  execution  depart- 
ment and  obtaining  a  declaration  that  the  property  was  liable  to  sale  in 
execution  of  his  decree  against  Rahim  Ali.  The  Court  of  first  instance 
decreed  the  claim  in  part.  Both  parties  appealed  to  the  Subordinate 

•  Letters  Patent  Appeal  No.  3  of  1893  from  a  judgment  of  the  Hon'ble  Mr,  Justice 
Aikman,  dated  the  20th  December,  1892. 
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1894       Judge,  who    dismissed  the  plaintiff's  appeal  and  partly  decreed  that  of 

APRIL  16.     the   defendant,  holding  that   a  portion  of  the  property,  which  the  Munsif, 

had   held  to   be  capable   of  sale,    was  in  reality  endowed    property   and 

APPEL-     therefore  not  liable  to  be  sold.     Against  this  decree  the  defendant   Syed 

LATE       Mubarak  Husain  has  preferred  the  second  appeal.     His  first  ground   of 

CIVIL       aPPea^  ig  a3  follows  : — "  Because  the  appellant  has  pleaded  that  he  was 

'      in  possession  of  the  property  in  dispute  under  the  will  of  Chunnu  and  the 

i6  A.  306=  learned  Subordinate  Judge  has  failed  to  decide  this  point."  The  second 
li  A.W.N.  ground  of  appeal  is  : — "  Because  the  property  in  dispute  is  a  waqf  and  is 
(1891)  97.  not  fit  to  be  sold  or  transferred  in  any  way." 

The  second  ground  may  be  disposed  of  at  once.  I  am  of  opinion 
that  the  appellate  judgment  of  the  lower  Court  clearly  holds  that  the 
portion  of  the  property,  in  respect  of  which  he  has  sustained  the  finding 
of  the  Munsif  was  not  waqf  property,  but  was  declared  by  Ghunnu  to  be 
his  own  and  sold  by  him  to  his  wife  Muaammat  Amiran  in  lieu  of  dower- 
debt.  This  is  a  finding  of  fact  behind  which  this  Court  cannot  go.  This 
ground  of  appeal  therefore  fails. 

With  regard  to  the  first  ground  of  appeal,  even  assuming  that 
Chunnu  did,  as  is  asserted  by  the  appellant,  convey  by  what  he  calls  an 
oral  will  the  whole  of  his  property  to  the  appellant,  the  will  would  not 
take  effect  until  the  death  of  the  testator,  and  it  was  open  to  the  testator 
at  any  time  before  his  death  to  make  any  other  disposition  of  the  property 
that  he  saw  fit.  That  be  did  make  such  a  disposition  of  his  property,  has 
been,  as  shown  above,  found  by  the  lower  appellate  Court.  This  ground 
of  appeal  likewise  fails. 

My  only  difficulty  in  deciding  this  appeal  has  been  caused  by  the  fact 
that  my  predecessor,  Mr.  Justice  Mahmood,  for  reasons  set  [308]  forth 
by  him  in  his  order  of  the  8th  of  April  last,  remanded  the  case  to  the 
lower  appellate  Court  for  findings  on  certain  issues  therein  framed,  I 
regret  that  I  am  obliged  to  come  to  the  conclusion  that  for  the  purpose 
of  deciding  this  appeal,  it  was  unnecessary  to  frame  those  issues  and  to 
remand  the  case.  Entertaining,  as  I  do,  the  deepest  respect  for  any 
opinion  of  my  predecessor,  it  is  with  diffidence  that  I  come  to  this  con- 
clusion. But  in  the  view  that  I  take  of  the  law,  and  bearing  in  mind  the 
observations  of  the  Privy  Council  in  regard  to  s.  584  of  the  Code  of 
Civil  Procedure,  as  set  forth  in  their  judgment  in  Durga  Chowdhrani  v. 
Jewahir  Singh  Chowdhri  (1)  I  am  of  opinion  that  I  have  no  other  course 
open  to  me  than  to  decide,  as  I  must  do,  namely,  that  this  appeal  fails 
and  must  be,  and  it  hereby  is,  dismissed  with  costs. 

On  appeal  by  the  defendant  under  s.  10  of  the  Letters  Patent. 
Messrs.  D.  N.  Banerji  and  Abdul  Majid,  for  the  appellant. 
Munshi  Bam  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BuRKlTT,  J. — It  was  competent  to  Mr.  Justice 
Aikman  to  disregard  the  order  passed  under  s.  568  of  the  Code  of  Civil 
Procedure,  as  in  his  opinion,  having  regard  to  the  findings  on  the  record, 
the  order  was  unnecessary.  This  is  the  only  point  taken  in  appeal.  We 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(1)  18  0,  23, 
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FULL  BENCH.  APRILS. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell,  Mr.  Justice  FULL 

Knox,  Mr.  Justice  Blair,  Mr.  Justice  Baner/i  and  Mr.  Justice  Burkitt.  BENCH 


MOTI  SINGH  AND  ANOTHER  (Plaintiffs)  v.  KAUNSILLA  AND  OTHBTS 
(Defendants)  *      [2l3fc  April,  1894.] 

Civil  Procedure  Code,  ?s.  278,  283 — Suit  by  claimant  to  attaihid  property — Declaratory 
relief — Two  declarations  or  one — Court-fee. 

Where  a  claimant  whose  objection  under  s.  278  of  the  Code  of  Civil  Procedure 
has  been  disallowed  brings  a  suit  and  makes  the  judgment-creditor  who  was  trying 
[309]  to  exeoute  the  decree  the  sole  defendant  to  the  suit,  a  claim  for  a  declara- 
tion that  the  property  under  attachment  was  the  plaintiff's  property  and  not 
liable  to  attachment  in  execution  of  the  decree  of  the  defendant  is  a  claim  for  only 
one  declaration,  and  for  such  purposes  and  in  such  a  suit  it  is  immaterial 
whether  the  claim  is  that  the  property  is  the  plaintiff's  and  not  liable  to  attach- 
ment, or  that  the  property  is  the  plaintiff's  as  against  the  defendant's  right  to 
attach  and  that  the  order  of  attachment  should  be  cancelled. 

But  where  the  person  objecting  under  s.  278  of  the  Code  brings  his  suit  and 
makes  not  only  the  execution  creditor  in  the  attachment  proceedings  but  also 
the  judgment-debtor  in  those  proceedings  parties  to  the  suit,  and  asks  for  a 
declaration  of  the  plaintiff's  title  to  the  property  under  attachment  as  against 
the  judgment-debtor,  and  also  asks  for  a  declaration  in  denial  of  the  judgment- 
creditor's  right  to  bring  that  property  to  sale  in  execution  of  the  judgment* 
creditor's  decree,  there  there  are  two  substantial  declarations  asked  for. 

[F.,  18  M.  459  ;  R.,  17  A.  69  (72).] 

THIS  was  a  reference  to  the  Full  Bench  made  by  Edge,  C.J.,  and 
Banerji,  J. — The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court. 

Munshi  Gobind  Prasad,  for  the  appellants. 

The  Hon'ble  Mr.  Colvin,  for  the  respondents. 

The  judgment  of  the  Court  (EDGE,  C.J.,  TYRRELL,  KNOX,  BLAIR, 
BANERJI  and  BURKITT,  JJ.)  was  delivered  by  EDGE,  C.J.  :— 

JUDGMENT. 

In  the  suit  out  of  which  this  appeal  has  arisen,  the  plaintiffs  asked 
for  the  following  relief  :--"  By  establishment  of  the  plaintiffs'  right  to 
proprietorship  the  claim  of  the  plaintiffs  for  cancellation  of  the  order 
passed  on  tbe  30fch  of  November,  1889,  be  decreed,  and  it  be  decided  that 
Thakur  Sarnam  Singh  or  hia  heirs  have  no  right  in  tbe  2j  biswas  property 
in  mauza  Kasra,  pargana  Akrabad,  which  tbe  defendants,  party  No.  2, 
have  got  attached  as  belonging  to  the  heirs  of  Thakur  Sarnam  Singh." 

One  of  the  defendants,  Salig  Ram,  in  execution  of  a  decree  against 
the  other  two  defendants  attached  certain  property.  The  plaintiffs  object- 
ed under  s.  278  of  the  Code  of  Civil  Procedure.  Their  objection  was 
disallowed,  and  they  brought  this  suit,  making  the  judgment-debtors  and 
the  judgment  creditor  in  the  execution  proceedings,  defendants  in  the  suit. 
They  paid  on  their  plaint  one  Court-fee  of  Ks.  10.  The  first  Court  held  that 
two  declarations  were  [310]  asked  for,  and,  as  a  fee  for  only  one  bad  been 
paid,  dismissed  the  suit.  On  appeal  the  District  Judge  held  that  two 
declarations  were  asked  for  in  respect  of  each  of  which  a  fee  was  neces- 
sary, but  be  modified  the  decree  of  the  first  Court  by  changing  it  from  a 

'  Second  Appeal  No.  515  of  1892,  from  a  decree  of  W.  Blennerhassett,  Esq.. 
-District  Judge  of  Aligarh,  dated  the  1st  February,  1892,  modifying  a  decree  of  Kuar 
Mohan  Lai,  Additional  Subordinate  Judge  of  Aligarh,  dated  the  15th  May,  1891. 
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decree  dismissing  the  suit  into  an  order  rejecting  the  plaint.  The  plaintiffs 
have  brought  this  appeal. 

Ifc  anpears  to  us  that  where  a  claimant  whose  objection  under  s.  278 
of  the  Code  of  Civil  Procedure  has  been  disallowed  brings  a  suit,  and 
makes  the  judgment-creditor  who  was  trying  to  execute  the  decree,  the 
sole  defendant  to  the  suit,  a  claim  for  a  declaration  that  the  property 
under  attachment  was  the  plaintiff's  property  and  not  liable  to  attachment 
in  execution  of  the  decree  of  the  defendant  is  a  claim  for  only  one 
declaration,  and  that  for  such  purposes  and  in  such  a  suit  it  is  immaterial 
whether  the  claim  is  that  the  property  is  the  plaintiff's  and  not  liable  to 
attachment,  or  that  the  property  is  the  plaintiff's  as  against  the  defendant's 
right  to  attach  and  that  the  order  in  attachment  should  be  cancelled. 
When  the  judgment-creditor  is  the  sole  defendant  in  the  suit  it  appears  to 
us  that  the  claim  worded  in  either  of  these  ways  must  be  regarded  as 
a  claim  for  only  one  declaration.  Where,  however,  the  person  object- 
ing under  p,  278  of  the  Code  brings  his  suit,  and  makes  not  only  the 
execution-creditor  in  the  attachment  proceedings  but  also  the  judg- 
ment-debtor in  those  proceedings  parties  to  the  suit,  and  asks  for  a 
declaration  of  the  plaintiff's  title  to  the  property  under  attachment  as 
against  the  judgment-debtor  and  also  asks  for  a  declaration  in  denial  of 
the  judgment-creditor's  right  to  bring  that  property  to  sale  in  execution  of 
the  judgment-creditor's  decree,  there  there  are  two  substantial  declara- 
tions asked  for. 

One  reason  which  has  induced  us  to  come  to  this  latter  conclusion  ia 
that  in  such  a  suit  where  the  judgment-debtor  is  one  defendant  and  the 
judgment-creditor  is  another  defendant,  the  plaintiff  might,  as  against  the 
judgment-debtor,  be  entitled  to  a  decree  declaring  his  title  to  the  property 
as  against  the  judgment-debtor,  and  yet,  by  reason  of  some  representation 
to  the  judgment-creditor,  such  plaintiff  might  be  estopped  from  denying, 
as  against  [311]  the  judgment-creditor,  that  the  property  in  question  was 
the  property  of  the  judgment-debtor  liable  to  be  sold  in  execution  of  the 
decree  of  the  judgment-creditor.  In  the  last  case  the  rights  of  the  two 
separate  sets  of  defendants  would  have  to  be  adjudicated  upon,  and 
declarations,  if  the  plaintiff's  prayer  was  acceded  to,  given  in  denial  of  the 
right  of  each  defendant,  whereas  in  the  first  case  the  substantial  and  only 
question  between  the  plaintiff  and  the  judgment-creditor,  sole  defendant, 
would  be  the  right  or  absence  of  right  of  that  judgment- creditor  to  bring 
the  property  in  dispute  to  sale  in  execution  of  his  decree. 

Where  the  execution-creditor,  as  the  person  against  whom  the  adverse 
order  in  attachment  proceedings  was  made,  brings  his  suit  be  need  only 
pay  one  10  rupees  fee  if  he  confines  himself  to  asking  for  a  simple  declara- 
tion that  as  between  bim  and  the  objector  he  is  entitled  to  bring  the 
property  in  question  to  sale  in  execution  of  his  decree.  We  do  not  suggest 
that  such  a  declaration  would  in  every  case  be  sufficient  without  anything 
else.  If,  however,  such  execution-creditor,  plaintiff,  chooses  to  ask,  for 
instance,  not  only  for  a  decree  tha*;  he  is  entitled  to  bring  the  property  to 
sale,  but  also  for  a  decree  that  a  deed  of  transfer  from  the  execution-debtor 
to  the  objector  was  void  as  against  him,  by  reason  of  a.  53  of  Act  No.  IV 
of  1882,  he  must  pay  for  more  than  one  declaration.  A  prayer,  however, 
in  such  a  suit  for  cancelment  of  an  adverse  order  in  the  attachment  pro- 
ceedings and  for  a  declaration  that  the  plaintiff,  execution-creditor,  is 
entitled  to  bring  the  property  in  dispute  to  sale  is,  in  our  opinion,  a  claim 
for  one  and  the  same  declaration ;  it  is  in  fact  only  putting  the  same  claim 
in  a  different  way.  That  part  of  the  judgment  in  Balkaran  Rai  v.  GobincK. 
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Nath  Tiivari  (1)  beginning  with  the  last  paragraph  of  p..  160  of  the  report 
and  including  the  succeeding  paragraph  gives  an  example  of  a  case  in 
which  a  prayer  for  a  declaration  of  title  and  for  a  declaration  that  the 
property  was  not  liable  to  attachment  was  a  prayer  for  two  distinct 
declarations  and  not  for  one. 

[312]  In  the  course  of  the  argument  we  have  been  referred  to  several 
cases  to  which  we  shall  shortly  allude.  In  Chunia  v.  Bam  Dial  (2)  it 
does  not  appear  that  there  was  a  prayer  of  any  description  for  two  declara- 
tions. The  next  case  is  that  of  Ram  Prasad  v.  Sukh  Dai  (3).  In  that 
case  the  learned  Judges  apparently  overlooked  the  bearing  of  the  fact,  if  nob 
the  fact  itself,  that  the  execution-creditor  alone,  and  not  the  execution-cre- 
ditor and  judgment-debtor  jointly,  was  defendant  in  the  suit.  Ib  might  be 
that,  if  in  that  case  the  execution  debtor  and  the  execution-creditor  had  been 
both  defendants,  the  ruling  that  two  declarations  were  asked  for  would  have 
been  correct.  We  must  dissent  from  the  ruling  in  that  case  on  a  still  more 
material  point.  It  was  held  there  that  a  claim  for  a  declaration  pro- 
tecting the  property  from  sale  was  a  claim  for  consequential  relief  and 
as  being  such  the  plaintiff  was  liable  to  pay  an  ad  valorem  fee  in  respect 
thereof.  In  our  opinion  that  prayer  was  for  a  declaration  pure  and  sim- 
ple and  not  for  consequential  relief.  The  relief  against  attachment  and 
sale  by  the  execution-creditor  in  that  case  would  follow  necessarily  on 
the  making  of  the  decree  in  the  suit  establishing  the  plaintiff's  title  against 
the  execution-creditor  to  the  property  in  dispute.  In  the  case  of  Dildar 
Patima  v.  Narain  Das  (4)  there  were  two  defendants  in  the  suit.  The 
plaintiff  was  a  person  who  had  objected  to  the  attachment  and  sale  of 
the  property,  and  it  does  not  appear  whether  or  not  the  defendants  were 
simply  the  execution-creditors,  or  whether  one  was  the  execution-creditor 
and  the  other  the  judgment-debtor.  Consequently  on  the  facts,  so  far  as 
they  appear  from  the  report,  it  is  impossible  to  say  that  more  than  one 
declaration  was  not  asked  for.  In  Gobind  Nath  Tiwari  v.  Gajraj  Mati 
Taurayan  (5)  a  Bench  of  this  Court  on  the  report  of  the  taxing  officer  that 
the  relief  claimed  was  that  the  property  is  the  joint  ancestral  property  of 
the  plaintitf  and  not  liable  to  attachment,  apparently  considered  that  one 
declaration  only  was  asked  for.  It  would  be  necessary  to  go  into  the 
record  of  that  case,  as  it  does  not  appear  fully  from  the  report,  in  order  to 
come  to  a  conclusion  as  to  whether  the  [313]  decision  in  that  case  was 
correct  or  not.  We  have  also  been  referred  to  Dayachand  Nemchand  v. 
Hemchand  Dharamchand(6}a,nd  Vithal  Krishna  v.  Balkrishna  Janardan  (7). 
In  these  cases  to  some  extent  the  learned  Judges  appear  to  have  been 
influenced  by  considerations  which  since  the  passing  of  Act  No.  VI  of 
1892  could  not  arise  in  similar  cases  now. 

In  this  case  in  our  opinion  there  were  two  declarations  sought  for  in 
respect  of  only  one  of  which  a  fee  was  paid. 

Wo  consequently  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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16  A.  313  =  14  A.W.N.  (1891)  13. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Tyrrell  and  Mr.  Justice  Blair. 

MOTI  BAM  (Defendant)  v.  JETH  MAL  (Plaintiff).* 
[2nd  January,  1894.] 

ActlVof  1882  (Transfer  of  Properly  Act),  s.  l%5—  Assignment  of  morlgigse's 
Ms  mortgage  —  Actionable  claim. 

An  assignment  of  a  mortgagee's  rights  under  a  mortgage  is  not  an 
of  an  "actionable  claim"  within  the  meaning  of  s.  185  of  Act  No.  IV 

[R.,  16  A.  315  (317);  18  A.  265.] 

THE  plaintiff  in  this  case  sued  the  defendants  Moti  Ram  and  Piari 
Lai  to  recover  a  sum  of  Us.  637  by  sale  of  certain  hypothecated  property. 
The  suit  was  based  on  the  following  allegations  ;  that  in  1887,  the  first 
defendant  had  executed  a  hypothecation  bond  in  favour  of  the  second 
defendant  for  Es.  1,800,  hypothecating  a  certain  zamindari  share  as 
security  for  the  advance  :  that  the  loan  was  to  be  repaid  in  five  years  with 
interest  at  11  annas  per  cent,  per  mensem,  and  in  default  of  payment 
oi  interest  every  six  months  the  mortgagee  might  sue  for  the  whole 
amount  :  that  out  of  the  Rs.  1,800  a  sum  of  Rs.  1,350  was  loft  with  the 
mortgagee  to  be  paid  to  the  plaintiff,  but  it  had  not  been  paid  ;  but  a% 
sum  of  Rs.  450  was  paid  by  the  mortgagee,  first  defendant,  to  the  mort- 
gagor, second  defendant  :  that  in  1891  the  second  defendant  sold  the  said 
[314]  bond  to  the  plaintiff  for  Rg.  600  and  the  amount  now  due  upon  it 
was,  with  interest,  Rs.  637-8-0. 

The  first  defendant  pleaded  inter  alia  that  the  actual  consideration 
paid  by  the  plaintiff  for  the  bond  was  only  Rs.  150,  and  that  the  plaintiff 
was  not  entitled  to  recover  any  more.  The  second  defendant  admitted 
the  sale  of  the  bond  to  the  plaintiff  and  stated  that  the  consideration 
money  vras  Rs.  600  which  he  had  received. 

The  first  Court  (Munsif  of  Hathras)  found  that  the  actual  considera- 
tion paid  by  the  plaintiff  was,  with  interest,  Rs.  149-3-4,  and,  holding 
that  section  135  of  the  Transfer  of  Property  Act,  1882,  precluded  the 
plaintiff  from  recovering  more  than  he  had  actually  paid,  gave  him  a 
decree  for  that  amount. 

The  plaintiff  appealed,  urging  that  as  s.  135  of  the  Transfer  of  Pro- 
perty Act,  1882,  did  nob  apply  and  evidence  ought  nob  to  be  admitted  to 
show  that  the  consideration  was  other  than  appeared  on  the  face  of  sale- 
deed,  the  first  Court  should  have  decreed  his  claim  in  full. 

The  lower  Appellate  Court,  without  apparently  considering  whether 
section  135  of  the  Transfer  of  Property  Acb  did  or  did  not  apply,  found 
on  the  evidence  that  the  actual  sale  consideration  was  Rs.  300,  and 
allowing  interest  from  the  date  of  the  bond  gave  the  plaintiff  a  decree  for 
Rs.  406-10-0. 

The  first  defendant  appealed  to  the  High  Court  :  — 

Babu  Rajendra  Nath  Mukerji,  for  the  appellant. 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondent. 


*  Second  Appeal  No.  533  of  1892,  from  a  decree  of  Lala  Baij  Nath,  Subordinate 
Judge  of  Aligarh,  dated  the  10th  February  1892,  modifying  a  decree  of  Babu  Khetter 
Mohan  Ghoae,  Munsif  of  Hathras,  dated  the  19th  June  1891. 
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JUDGMENT.  189* 

TYRRELL  AND  BLAIR,  JJ. — This  appeal  arises  out  of  a  suit  brought  by  a     JAN(  2. 

mortgagee's  assignee  of  his  mortgage-estate.     This  assignee  has  obtained  a        

decree  for  the  entire  sum  found  to  be  due  to  his  assignor  under  the-mort-      APPEL- 
gage.     It  is  contended  in   this  appeal  by   the  mortgagor  that  by  the  rule       LATE 
of  s.  135  of  the  Transfer  of  Property  Act,  the  assignee  of  the  mortgagee     CIVIL 

can  recover  only  a  sum  limited  to  the  consideration  which  he  paid  for  the        ' 

assignment.     In  support  of  that  contention  we  have  been  referred  to  a  16  A.  313  — 
ruling  of  this  Court  in  Jani  Begam  v.  Jahangir  Khan  (l)  ;  but  that  ruling   14  A.W.N. 
does  [315]  not  bear  on  the  question  before  us,  inasmuch  as  in  that  case    (1894)  13. 
the  subject-matter  of  assignment  was  unquestionably  an  actionable  claim 
in  the  sense  of  Chapter  VIII  of  the  Transfer  of  Property  Act,  whereas  the 
subject-matter  of  the  assignment  in   the  case  before  us  is  a   mortgagee's 
interest  in  specific  immoveable  property.     In  our  opinion  such  an  interest 
in  specific  immoveable  property  is  a  legal  estate  vested  and  cannot  properly 
be  treated  as  an  actionable  claim.     The  assignor  to  the   respondent  here 
assigned  a  mortgage-estate.     There  is  nothing  on  the  record  to  show  that 
in  doing  so  he  assigned  claim.     Another  case  was  cited  from  the    Madras 
Series  of  the  Indian  Law  Eepcrts,  viz.,  Nila  Kanta  v.  Krishnasami    (2)    . 
wherein  again  the  assignment  dealt  with  a  claim  to  arrears  of  maintenance, 
and  not,  as  in  the  case  before  us,  to  an  interest  in  immoveable  estate.  The 
appeals  fails  and  is  dismissed  with  costs.     The  objection  filed  under  section 
561  of  the  Code  of  Civil  Procedure  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


16  A.  315  (F.B.)  =  14  A.W.N.  (1894)  100. 
FULL   BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell, 

Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Banerji, 

and  Mr.  Justice  Burkitt. 


RANI  AND  ANOTHER  (Defendants)  v.  AJUDHIA  PRASAD  (Plaintiff)* 
f24th  April,  1894.] 

Act  No.  IV  of  1882  (Transfer  of  Property  Act),  ss.  68,  135 — Actionable  claim — Bights  of 
usufructuary  mortgagee  whose  mortgagor  has  failed  to  put  him  in  possession  of  the 
mortgaged  property. 

The  transfer  by  a  usufructuary  mortgagee,  whose  mortgagor  has  failed  to  give 
him  possession  of  the  mortgaged  property,  of  his  rights  as  such  mortgagee 
against  his  mortgagor  is  a  transfer  of  an  actionable  claim  within  the  meaning 
of  s.  135  of  Act  No.  IV  of  1882. 

[P..  20  A.  327  (334);  R.,  18  A.  265;  3  O.O.  215  (228).] 

THIS  was  a  reference  to  the  Full  Bench  made  by  EDGE,  C.J.,  and 
Banerji,  J.  The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court. 

Pandit  Moti  Lai,  for  the  appellants. 

[316]  Munsi  Gobind  Prasad,  for  the  respondent. 

The  judgment  of  the    Court  (EDGE,  C.  J.,  TYRRELL,    KNOX,  BLAIR 
BANERJI  and  BURKITT,  JJ.)  was  delivered  by  EDGE,  C.  J. — 

*  Second  Appeal  No.  680  of  1892,  from  a  decree  of  Bai  Banwari  Lai  Subordi- 
nate Judge  of  Bhabjahnpur,  dated  the  13th  April  1892,  modifying  a  decree  of  Haulvi 
Fida  Husain,  Munsif  of  Pawayan.  dated  the  29th  May  1891. 

(1)  9  A.  476.  (2)  13  M,  225. 
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JUDGMENT. 

In  the  suit  out  of  which  this  appeal  has  arisen  the  plaintiff  sued  to 
recover  the  amount  which  had  been  advanced  on  a  usufructuary  mortgage 
to  the 'defendants  by  sale  of  the  mortgaged  property.  The  deed  of  mort- 
gage contained  a  provision  that  until  payment  of  the  mortgage  money  the 
property  should  remain  hypothecated.  The  mortgagor  contracted  that 
possession  should  be  given  to  the  mortgagee,  and  the  contract;  of  mortgage 
was  that  interest  at  the  rate  of  Rs.  1-8  per  cent,  per  mensem  on  the 
principal  should  be  deducted  from  the  usufruct  and  that  the  balance  of  the 
usufruct  should  be  applied  in  liquidation  of  the  principal  and  that  the  pro- 
perty should  be  redeemed  by  payment  in  six  years.  It  was  evidently  con- 
templated that  within  six  years  the  usufruct  might  not  be  sufficient 'to 
liquidate  the  principal  and  interest.  The  mortgage  was  made  on  the  21st  of 
September  1879.  The  mortgagors  failed  to  deliver  possession  to  the  mort- 
gagee, and  as  a  fact  the  mortgagee  never  obtained  possession  of  the  mortgaged 
property.  The  mortgagee  assigned  to  the  present  plaintiff  in  1891  all  his 
interest  under  the  mortgage  for  Rs.  400.  The  amount  claimed  in  this 
suit  was  Rs.  844-2,  which  was  composed  of  the  sum  of  R9.  300  principal 
and  Rs.  637-8  interest,  less  a  sum  of  Rs.  93-6  received  on  account  of 
interest.  The  suit  was  brought  on  the  8oh  of  May  1891,  and  on  the  14th 
of  May  1891,  the  defendants  paid  into  Court  Rs.  400  being  the  price  paid 
by  the  present  plaintiff  to  the  original  mortgagee  for  his  interest.  They 
further  paid  Rs.  3-9,  interest  from  the  date  of  purchase  to  the  date  of 
payment  into  Court  and  Rs.  H-12,  costs  of  the  registration  of  the  sale, 
and  they  asked  the  Court  to  apply  s.  135  of  Act  No.  IV  of  1882. 

The  first  Court,  applying  that  section,  decreed  the  suit  for  the 
amount  paid  into  Court.  On  appeal  by  the  plaintiff  the  lower  appellate 
Court  made  a  decree  for  the  whole  amount  of  the  claitr.  The  defendants 
have  appealed  here  from  that  decree. 

[317]  In  the  course  of  the  argument  the  following  cases  have  been 
relied  on  by  one  side  or  the  other : — Jamal-ud-din  Khan  v.  Baijnath  (1)  ; 
Kalka  Prasad  v.  Chandan  Singh  (2)  ;  Moii  Ram  v.  Jeth  Mai  (3)  ;  Rajani 
Kanth  Nag  Rai  Choivdhuri  v.  Hari  Mohan  Guha  (4)  ;  Lala  Jugdeo  Sahai 
v.  Brij  Behari  Lai  (5)  ;  Modun  Mohun  Dut  v.  Futtar-un-nissa  (6) ;  Rudra 
Perkash  Misser  v.  Krishna  Mohun  Ghatuck  (7);  Subbammal  v.  Venkatarama 
(8)  ;  Rathnasami  v.  Subramanya  (9)  ;  Singaracharlu  v.  Sivabai  (10)  ; 
Vilayat  Ali  v.  Gullo  (11)  ;  and  Nilakanta  v.  Krishnasami  (12). 

It  appears  to  us  that  we  must  first  look  at  s.  130  of  Act  No.  IV  of 
1882  for  the  definition  of  an  actionable  claim.  Uuder  that  definition,  as 
we  construe  it,  a  claim  is  actionable  which  a  civil  Court  recognizes  as 
affording  grounds  for  relief.  Now  there  cannot  be  any  doubt  in  this  case 
that  on  the  facts  the  original  mortgagee,  had,  when  he  sold  to  the  present 
plaintiff  bis  rights  under  the  mortgage,  a  claim  against  the  mortgagors 
which  a  civil  Court  would  recognize  as  affording  grounds  for  granting  the 
relief  contemplated  by  s.  68  of  Act  No.  IV  of  1882,  plus  the  right  to  ask 
for  the  sale  of  the  property  in  satisfaction  of  the  debt  as  contracted  for  by 
the  mortgagee.  There  cannot  be  any  doubb  that  that  actionable  claim  is 
the  claim  which  the  plaintiff,  assignee,  makes  against  the  mortgagors- 
defendants  in  this  suit,  and  consequently  s.  135  of  Act  No.  IV  of  1882 
applies.  The  actionable  claim  referred  to  in  s.  135  must  not  onlv  be  the 


(1)  10  A.W.N,  (1890)  24. 
(4)  120.  570. 
(7)  14  C.  241. 
(10)  11  M,  498. 


(2)  10  A.  20. 
(5)  12  C.  505. 
(8)  10  M.  289, 
(11)  5  A.W.N.  (1885)  288. 


(3)  16  A.  313. 

(6)  13  1.  297. 

(9)  11  M.  56. 

(12)  13  M.  225, 
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actionable  claim  which  was  sold,  but  the  actionable  claim  which  was       1894 
sought  to  be  enforced  against   the  person  liable.     To  put  a  case  which  APRIL  24. 
would  not;  in  our  opinion  come  within  s.  135,  in  order  to  make  our  mean- 
ing clear,  we  may  say  that  where  a  person  having  an  absolute  title  to     FOLL 
immoveable  property  sells  that  immoveable  property   and  the  vendee  is    BENCH 

obliged    to  bring    a    suit  against  a    person  in  possession,    who  was  in         

possession  at  and  before  the  time  of  tbe  sale,  that  is  not  a  case  to  which     16  A.  313 
[318]  s.  135  would  apply,  for  this  reason  that  what  was  sold  was  the  right     (F.B.)=* 
of  ownership,  and  the  claim  which  would   be  made  by  the  vendee  against   1*  A.W.N. 
a  trespasser  in  an  action  of  ejectment  would  not  be  a  claim  to  obtain  the   (1894)  100. 
title,  but  would    be  a  claim  to  obtain  possession  from  the  defendants  by 
ejectment  on  the  title  vested  in  the  plaintiff.     Tbe  claim  to  eject  arose 
and  existed  on  the  title  already  vested  in   the  assignee  of  tbat  title,  the 
plaintiff  in   the  suit  for  ejectment  to  which  we  have  referred   by  way  of 
illustration. 

Wa  allow  the  appeal,  and  set  aside  the  decree  of  the  lower  appellate 
Court,  and  restore  the  decree  of  the  first  Court  with  costs  in  this  Court 
and  the  lower  appellate  Court. 

Appeal  decreed. 


16  A.  318  (F,B.)  =  i4  A.W.N.  (1891)  107. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell, 

Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Benerji 

and  Mr.  Justice  Burkitt. 


HIEA  LAL  AND  OTHERS  (Plaintiffs)  v.  GHASITU  (Defendant) .* 
[18th  April,  1894.] 

Usufructuary  mortgage — Lease  of  mortgaged  premises  by  mortgagee  to  mortgagor — 
Mortaagor  holding  over  afttr  expiry  of  lease — Rights  of  mortgagee — Act  No.  IV  of 
1889.  s.  68. 

H.L.  and  others  being  mortgagees  under  a  usufructuary  mortgage  executed 
in  their  favour  by  one  G.  (the  usufruct  being  applicable  in  satisfaction  of  the 
interest  of  the  debt)  leased  the  mortgaged  premises  to  the  mortgagor.  Tbe  lease 
was  for  a  term  certain  with  a  covenant  that  the  mortgagor  might  renew  on 
compliance  with  certain  conditions.  The  mortgagor  on  the  expiry  of  the  lease 
did  not  fulfil  the  conditions  of  the  said  covenant,  but  refused  to  give  up  posses- 
sion of  the  mortgaged  property  to  the  mortgagees.  Held  that  the  mortgagees 
were  entitled,  either  under  cl.(b)  (as  held  by  Edge,  O.J.  and  Tyrrell,  J.)  or 
under  cl.  (c),  (as  held  by  Knox,  Banerji  and  Burkitt,  JJ.)  of  s.  68  of  Act  No.  IV 
of  1882  to  a  money  decree  for  the  amount  due  under  the  mortgage.  Shitab  Dei 
v.  Ajuihia  Prasad  (1)  and  Jhabbu  R&m  v.  Oirdhari  Singh  (2)  distinguished. 

IF.,  20.L.J.  493;   Appr.,   6  O.L.J.    143  =  11  C.W.N.  240  (N)  5    17  Ind.  Gas.  362  =  21 
P.L.B.  1913.] 

THIS  was  a  reference  to  Full  Bench  made  at  the  instance  of  Knox 
and  Banerji,  JJ.  of  the  following  question: — "Where  a  mortgagee, 
entitled  under  his  mortgage-deed  to  possession  of  the  mortgaged  property, 
leases  that  property  to  his  mortgagor  as  tenant  [319]  for  a  term  of  years, 
does  the  holding  over  of  the  mortgagor,  tenant,  against  the  consent  of  the 

'  Second  Appeal  No.  847  of  1892,  from  a  decree  of  Babu  Sanwal  Singh,  Addi- 
tional Subordinate  Judge  of  Saharanpur,  dated  the  12th  April  1892,  reversing  a  decree 
•of  Muashi  Bakhtawar  Lai,  Munsif  of  Shamli,  dated  the  21st  December  1891. 

(1)  7  A.W.N.  (1887)  269.  (2)  6  A.  298. 
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mortgagee  after  the  lease  determines  amount  to  the  "  disturbance  of  pos- 
session "  provided  for  in  s.  68,  cl.  (c)  of  Act  No.  IV  of  1882  ? 

The  facts  out  of  which  the  reference  arose  were  as  follows  :• — • 
Under  a  deed  of  mortgage  dated  the  13th  of  January,  1886,  the  respon- 
dent, Ghasitu,  mortgaged  a  zamindari  share  which  he  held  in  mauza 
Katra  Bhan  to  the  appellants.  Under  that  deed  the  mortgagees  were 
entitled  to  possession  of  the  property  until  the  mortgage  money  with 
interest  had  been  repaid. 

On  the  14th  of  January  1886,  the  appellants  granted  a  lease  over  the 
same  property  to  the  respondent  for  a  term  of  five  and  a  half  years  and 
received  a  counterpart  of  the  lease  from  the  respondent.  The  lease  con- 
tained the  following  clause  with  reference  to  renewal : — "  If  in  future  I 
shall  cultivate  the  land,  I  shall  execute  another  qabuliat  with  the  consent 
of  the  owners  of  the  land."  The  respondent  held  over  on  the  expiration 
of  the  lease,  but  did  not  execute  a  fresh  qabuliat  as  provided  for.  Ha 
indeed  tendered  rent  for  some  period  subsequent  to  the  expiry  of  the  lease, 
but  such  tender  was  refused  by  the  appellants.  The  appellants  then  sued 
for  the  recovery  of  their  mortgage-money  alleging  that  their  possession 
had  been  disturbed. 

The  Court  of  first  instance,  for  reasons  which  are  here  immaterial, 
decreed  the  plaintiffs'  suit  in  part.     The  plaintiffs  appealed  and  the  lower 
appellate  Oourt  dismissed  their  appeal  and  suit  in  toto. 
The  plaintiffs  then  appealed  to  the  High  Oourt. 
Mr.  W.  Wallach,  for  the  appellants. 
Munshi  Madho  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  0.  J. — In  the  suit  in  which  this  reference  to  the  Full  Bench 
was  made  the  plaintiffs  were  usufructuary  mortgagees.  The  usufruct  was 
to  be  applied  in  satisfaction  of  the  interest  due  or  to  become  due  on  the 
mortgage-debt.  After  the  making  of  the  mortgage  the  plaintiffs  by  deed 
let  to  the  mortgagor,  the  defendant,  respondent  here,  the  mortgaged 
property  for  a  specified  term.  The  [320]  lease  contained  a  covenant  by 
the  mortgagor  that  on  the  expiration  of  the  stipulated  period  he  would 
quit  the  land  without  any  .  objection.  There  was  a  provision  in  the 
lease  that  if  the  mortgagor  desired  to  continue  to  cultivate  after  the 
expiration  of  the  term  he  might  do  so  after  the  execution  of  a  qabuliat 
with  the  consent  of  the  mortgagees.  What  has  happened  is  this, — 
The  term  of  the  tenancy  has  expired  :  the  defendant-mortgagor  did  not 
offer  to  execute  a  fresh  qabuliat,  nor  does  it  appear  that  he  was  willing 
to  execute  one ;  but  he  refused  to  go  out  of  possession  and  made  a  tender 
of  a  sum  to  the  mortgagees  as  rent  due  by  him  after  the  termina- 
tion of  the  period  of  tenancy.  The  plaintiffs  have  brought  this  suit  for 
the  recovery  of  the  mortgage-money.  They  claimed  to  have  that  money 
recovered  by  the  sale  of  the  mortgaged  property  and  other  property  of  the 
mortgagor.  If  the  plaintiff's  are  entitled  to  a  decree,  it  appears  to  mo 
that  it  is  a  decree  for  money  which  they  are  entitled  to  under  s.  68  of  Act 
No.  IV  of  1882,  and  that  they  are  not  entitled  to  a  decree  for  sale  under 
the  Transfer  of  Property  Act.  If  they  are  entitled  to  a  decree  for  money 
no  doubt  they  can  enforce  it  in  the  ordinary  way  in  which  a  decree  for 
money  can  be  enforced. 

The  plaintiffs  contend  that  the  case  falls  within  cl.  (6)  or  cl.  (c)  of 
s.  68  of  Act  No.  IV  of  1882.  They  say  that  on  the  determination  of  the 
period  specified  in  the  lease  they  were  entitled  to  possession,  ana  that  the 
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defendant  by  holding  over  baa  deprived  them  by  his  own  act  of  the  security       1894 
provided  by  the  mortgage-deed.     The  security  provided  by  the  mortgage-    APRIL  18. 

deed  was  the  possession  of  the  mortgaged   property  for  the  purpose  of  the 

usufruct  being  applied  by  the  mortgagees  in  satisfaction  of  the  interest  on       FULL 
the  mortgage-money.  BENCH. 

On  behalf  of  the  defendant  it  is  contended  that  the  tenancy  created 
by  the  lease  has  not  been  determined,  i.e.,  that  the  mere  effluxion  of  time  16  A.  318 
did  not  determine  the  right  of  the  defendant  on  the  contract  of  lease  to  (F.B.)  = 
continue  in  possession,  and  that  that  right  could  only  be  determined  1*  I.W.N. 
by  proceedings  in  ejectment  under  Act  No.  XII  of  1881.  In  support  (1894)  107. 
of  that  contention  a  decision  of  [321]  mine,  in  which  my  brother  Tyrrell 
concurred,  in  Shitab  Dei  v.  Ajudhia  Prasad  (1),  has  been  relied  upon.  In 
that  case  what  we  were  dealing  with  was  the  position  of  landlords  and 
tenants  under  Act  No.  XII  of  1881.  For  some- reason  the  Legislature 
thought  it  advisable  in  el.  (c)  of  s.  39,  to  enact  that  a  tenancy  in  respect 
of  which  a  notice  under  s.  36  had  been  served  should  cease  on  the  deter- 
mination of  a  question  which  might  be  raised  under  s.  39  as  to  the  right 
of  the  landlord  to  possession,  or,  where  no  such  question  had  been  raised 
under  that  section,  on  the  expiration  of  thirty  days  from  the  notice  to  be 
served  under  s.  36.  Possibly,  the  Legislature  so  enacted  in  order  to  pre- 
vent landlords  on  the  expiration  of  the  contractual  period  of  tenancy  from 
taking  forcible  possession,  and  intended  by  the  clause  to  which  I  have 
referred  to  compel  a  landlord  who  sought  possession  from  his  tenant  on 
the  expiration  of  the  period  of  his  tenancy  to  have  recourse  to  Courts  of 
Eevenue.  I  am  referring  of  course  to  agricultural  tenancies.  It  appears 
to  me  that  the  provisions  as  to  the  ejectment  of  tenants  on  the  expira- 
tion of  the  periods  of  their  tenancy  contained  in  Act  No.  XII  of  1881, 
have  no  application  to  this  case.  The  plaintiffs  here  are  not  suing 
for  a  decree  of  ejectment.  They  come  into  Oourfcand  say — 

"  By  the  contract  of  mortgage  between  us  we  were  entitled,  and  are 
now  entitled,  to  the  possession  of  the  mortgaged  property,  so  as  to  get  the 
full  benefit  of  the  usufruct  in  such  way  as  we  may  desire."  They  further 
say—  "  The  lease  which  we  granted  to  you,  the  defendant,  was  for  a  certain 
term.  That  term  having  expired,  you  were  bound  under  the  contract  of 
mortgage  not  to  deprive  us  or  keep  us  out  of  possession  of  the  mortgaged 
property."  It  appears  to  me  that  it  is  no  answer  for  the  defendant  to  say — 
"  You  can  proceed  in  a  Court  of  Eevenue  and  get  me  ejected  and  thus  again 
obtain  actual  possession  for  yourselves  of  the  mortgaged  property."  In 
my  opinion  the  moment  that  the  lease  determined  by  effluxion  of  time, 
the  mortgagees,  who  were  plaintiffs  here,  as  against  the  mortgagor,  who  was 
defendant  here,  were  entitled  to  have  that  contract  carried  out  in  its  integ- 
rity by  the  defendant ;  and  as  the  defendant  has  declined  to  put 
his  mortgagees  into  possession  on  the  [322]  determination  of  the 
lease  to  him,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  a 
money-decree  for  the  mortgage-money.  I  do  not  think  it  necessary 
to  consider  whether  this  case  comes  within  cl.  (c)  of  s.  68  of  Acb 
No.  IV  of  1882,  as  it  appears  to  me  that  it,  at  any  rate,  comes 
within  cl.  (6)  of  the  section.  There  is  another  case  to  which  we  have 
been  referred,  namely,  Jabbu  Bam  v.  Girdhari  Singh  (2).  In  that 
case  apparently  what  was  decided  was  that  the  act  of  dispossession  by 
the  assignee  of  the  equity  of  redemption  from  a  mortgagor  did  not  bring 
the  case  within  cl.  (b)  of  s.  68,  it  being  considered  that  in  order  to  do  so 

(1)  7  A.W.N.  (1887)  269.  (2)  6  A.  298. 
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1894        it    would    have    been    necessary    that  cl.  (b)  should  have  been  expressly 
APRIL  18.   made  applicable  to  the  wrongful  act  or  default  not  only  of  the  mortgagor 
but  of  any  other  person.     With  this  answer,  I  would  send  the  case  back 
FULL      to  the  Bench  which  made  the  reference. 

BENCH.  TYRRELL,  J.— I  entirely  agree.     By  the  contract  of  letting  the  defen- 

dant,   the   mortgagor,    was    disentitled    as    against    the    plaintiffs,    the 
16  A.  318    mortgagees,    to    retain    possession  after  the  expiry  of  the  lease  and  the 
(P.B.)=     plaintiffs  were  entitled  to  regain  possession,  but  the  defendant  chose  to 
11  A.W.N.   cling  to  the  possession  of  the  land,  and  in  my  opinion  he  thereby  deprived 
<1894)  107,  and  still  deprives  the  plaintiffs  of  the  possession  of  the  mortgaged  property  ; 
and  it  is  irrelevant  to  this   position  that  the  plaintiffs  might  or  might  not 
have   been  able  to  recover  possession,   if  indeed   they  wanted  to  recover 
possession,  without  resorting   to    a    Court    of    Revenue    for    the    formal 
ejectment  of  the  defendant. 

KNOX,  J. — I  would  answer  the  question  referred  in  the  affirmative. 
The  respondent  was  mortgagor  and  by  the  mortgage  contract  he  bound 
himself  to  secure  to  the  mortgagees  full,  complete  and  peaceable  posses- 
sion over  the  mortgaged  property.  It  is  true  that  by  a  subsidiary  contract 
subsequent  to  the  mortgage-contract  the  mortgagor  was  permitted  to  enter 
upon  tbe  land  mortgaged  as  a  tenant  of  the  mortgagees,  but  on  an  express 
stipulation  that  on  the  expiry  of  the  period  covenanted  for  in  the  lease  he 
should  no  longer  remain  in  possession,  except  with  the  consent  of  the 
mortgagees.  His  act  in  continuing  to  hold  over  without  that  consent 
obtained,  [323]  and  in  fact  in  opposition  to  the  mortgagees,  was 
a  disturbance  of  that  possession  as  contemplated  in  s.  68  (c)  of 
Act  No,  IV  of  1882. 

BANERJI,  J. — I  also  would  answer  the  question  referred  to  us  in  the 
affirmative.  By  the  terms  of  the  mortgage-deed  the  mortgagees  were 
entitled  to  remain  in  possession  until  the  repayment  of  the  mortgage- 
money,  and  the  mortgagor  was  liable,  not  only  to  deliver  possession  to  the 
mortgagees  but  to  secure  to  them  quiet  and  undisturbed  possession.  For 
a  breach  of  that  obligation  the  remedy  of  the  mortgagees  was  twofold. 
They  couLl  either  sue  the  mortgagor  to  recover  possession  of  the  mort- 
gaged property,  or  they  could  bring  a  suit  to  recover  the  mortgage- 
money.  This  last  remedy  is  given  to  them  by  s.  68  of  Act  No.  IV  of  1882. 
Clause  (c)  of  that  section  provides  that  in  case  of  failure  on  the  parb  of  a 
mortgagor  to  deliver  possession  or  to  secure  possession  without  disturb- 
ance the  mortgagee  is  entitled  to  recover  the  mortgage-money.  There  is 
nothing  in  that  clause  to  limit  it  to  cases  in  wuich  the  mortgagor  fails  to 
secure  undisturbed  possession  to  the  mortgagee  in  the  first  instance.  With 
due  deference  to  the  learned  Judges  who  decided  the  case  of  Jhabbu  Ram 
v.  Girdhari  Singh  (I),  it  seems  to  me  that  the  construction  there  put  upon 
that  clause  is  somewhat  too  narrow.  The  clause,  as  it  is  worded,  is  wide 
enough  to  include  every  instance  of  failure  by  a  mortgagor  to  secure  a 
mortgagee  in  undisturbed  possession  at  any  time  during  the  period  for 
which  the  mortgagee  was  entitled  to  remain  in  possession.  The  subsequent 
dispossession  of  the  mortgagee  after  possession  was  once  delivered  to  him 
is  in  my  judgment  a  failure  on  the  part  of  the  mortgagor  to  secure  him  in 
undisturbed  possession.  In  this  case  tbe  defendant,  mortgagor,  after  the 
expiry  of  the  term  of  his  lease  had  no  right  to  remain  in  possession, 
and,  as  has  been  shown  by  the  learned  Cbief  Justice  such  possession  was 
not  the  less  wrongful  because  the  mortgagees  could  not  eject  him  except 

(1)6  A.  298. 
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by  proceedings  in  a  Court  of  Revenue.     Where  we,  therefore,  to  hold  that        189} 
he  had  no  right  to  remain  in  possession  and  yet  that  his   possession  was    APEIL  18. 
equivalent  to  the  possession  of  the  mortgagees,  we  should  be  allowing  the 
mort-[324]   gagor  to  take  advantage  of  his  own  wrongful  conduct.     Not      FULL 
having  any  right  to  remain  in    possession  after  the    determination  of  his     BENCH, 
lease,    he  was    bound,  either    to  surrender  the  mortgaged  property  to  the 
mortgagees,    plaintiffs,  or  to    pay  them  the    mortgage-money.     The  con-    *B  *•  ^8 
tinuance  of    the  mortgagor   in  possession    without  right  and  against  tbe      (F-B.  — 
consent    of    the    mortgagees  entitled    the    mortgagees    to   recover    their   '**.*. W,M. 
mortgage-money  under  cl.  (c)  of  s.  68  of  Act  No.  IV  of  1882.  <189i)  107- 

BORKITT,  J. — I  also  would  answer  this  question  in  the  affirmative. 
The  effect  of  the  subsidiary  contract  of  lease  between  the  parties  was  to 
postpone  to  a  future  date  the  actual  delivery  of  possession  to  the  mort- 
gagees. When  that  date  arrived  the  mortgagor  failed  to  deliver  possession, 
and,  that  being  the  case,  I  am  of  opinion  that  the  mortgagor  failed  to 
secure  possession  to  the  mortgagees  without  disturbance  within  the  mean- 
ing of  cl.  (c)  of  s.  68  of  Act  No.  IV  of  1882,  and  that  therefore  the  mort- 
gagees are  entitled  to  sue  for  the  mortgage-money.  The  position  taken 
up  by  the  defendant,  mortgagor,  is  that;,  because  the  relationship  of 
landlord  and  tenant  bad  existed  Detween  him  and  his  mortgagees  during 
the  currency  of  the  lease,  the  mortgagees'  only  remedy  iigainst  him  after 
its  expiration  was-  by  process  of  ejectment  under  the  North-Western 
Provinces  Rent  Act  of  1881.  I  am  unable  to  accede  to  that  contention. 
The  mortgagor's  right  to  retain  possession  of  the  land  without  the  consent 
of  the  mortgagees,  unless  by  executing  a  fresh  qabuliat  determined  on  the 
expiry  of  the  five  and  a  half  years'  term.  Whether,  therefore,  the  terms 
of  the  lease  or  of  the  contract  of  mortgage  be  looked  at,  the  mortgagor  losfc 
all  right  to  further  possession  on  the  expiry  of  that  term  and  was  hound 
to  give  up  possession  to  bis  mortgagees.  I  do  not  at  all  see  why  the 
mortgagees  should  he  compelled  to  have  recourse  to  the  Rent  Court  for 
the  purpose  of  getting  possession  of  land  which  they  do  not  want,  or  why 
they  should  be  refused  the  remedy  which  s.  68  of  the  Transfer  of  Property 
Act  gives  them. 


16  A.  325  =  14  A.W.N.  (1394.  98. 
[325]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt ,  Chief  Justice,  and  Mr.  Justice  Burkitt. 

MAHABIR  KANDU  AND  ANOTHER  (Defendants)  v.  SHEO  PRASAD  RAI 

AND    OTHERS    (Plaintiffs)*     [19bh  April,  1894.J 

Jurisdiction,  Civil  and  Revenue  Courts —Suit  by  zemindars  to  eject  as  trespasserst 
persons  who  claimed  to  be  mortgagors  of  an  occupancy  tenant,  such  tenant  having 
died  without  heirs  before  suit. 

S.P.  and  others,  zemindars,  sued  M.K.  and  others  as  trespassers  to  eject  them 
from  certain  land  alleged  to  form  part  of  the  plaintiff's  zamindari.  The  defen- 
dants pleaded  that  they  were  mortgagees,  holding  under  a  mortgage  with  possession 
given  by  one  8.G.  said  to  be  a,  tenant  at  fixed  rates  of  the  land  in  suit,  It  was 
found  that  8.G.  had  been  au  occupancy  tenant  not  at  fixed  rates,  and  that  he 
had  died  without  heirs  prior  to  the  institution  of  the  suit.  Held  that  the  suit 
brough  under  the  above  circumstances  was  cognizible  by  a  Civil  Court.  Sakma 
Biliv.  Swarath  Rai  (1)  distinguished. 

*  Second  Appeal  No.  231  of  1893,  from  a  decree  of  Pandit  Raj  Nath,  Additional 
Subordinate  Judge  of  Ghazipur,  dated  the  23th  November  1892.  reversing  a  decree  of 
Babu  Girdhari  Lai,  Munsif  of  Ballia,  dated  the  9th  Auguet,  1892. 

(1)  15  A.  115. 
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THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the- 
Court. 

Munshi  Gobind  Prasad,  for  the  appellants. 
Mr.  Amir-ud-din,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.  and  BCRKITT,  J. — In  the  suit  out  of  which  the  appeal 
has  arisen,  the  plaintiffs,  who  are  zemindars,  claimed  a  decree  for  posses- 
sion as  against  the  defendants.  The  title,  such  as  it  was,  of  the  defendants 
was  a  mortgage  with  possession  from  one  Sarsuti  Gir.  It  was  alleged  by 
the  plaintiffs  in  their  plaint,  and  was  not  traversed  by  the  defendants, 
that  Sarsuti  Gir  died  without  leaving  any  lawful  heir  in  the  month  of 
Baisakb,  1297  F.  That  was  at  a  date  prior  to  the  institution  of  this  suit. 
The  suit  was  brought  in  a  Civil  Court.  The  defendants,  appellants  here, 
pleaded  that  Sarsuti  Gir  was  a  tenant  at  fixed  rates  of  the  lands  in  ques- 
tion and  that  he  had  granted  to  them  a  mortgage  with  possession.  The 
first  Court  made  a  conditional  decree.  The  lower  appellate  Court  decreed 
the  claim  in  full  for  possession.  The  defendants-mortgagees  have  [326] 
appealed.  The  lower  appellate  Court  found  that  Sarsuti  Gir  was  not  a 
tenant  at  fixed  rates  but  that  he  was  an  occupancy  tenant  other  than 
a  tenant  at  fixed  rates. 

Mr.  Gobind  Prasad  for  the  the  appellants  has  contended  that  this  suit 
did  not  lie  in  a  Civil  Court.  He  relied  upon  the  decision  of  this  Court  in 
Sakina  Bibi  v.  Swarath  Rai  (1).  The  case  to  which  reference  has  been 
made  is  not  in  point.  That  was  a  suit  brought  by  the  zemindars  against 
one  Kadma  Kuar  who  admittedly  was  a  tenant  of  some  kind  of  theirs, 
and  was  living  at  the  commencement  of  the  suit.  The  other  defendant 
in  that  suit  was  a  person  claiming  as  donee  of  a  holding  from  Musammat 
Kadma  Kuar.  The  plaintiffs  there,  claimed  to  have  the  deed  of  gift  cancelled 
on  the  ground  that  Kadma  Kuar  was  incapable  of  alienating  more  than  her 
own  life-interest  in  the  holding.  The  rights  of  the  parties  to  that  suit  had 
to  be  determined  as  they  were  at  the  date  when  the  suit  was  brought,  and 
no  decree  could  have  been  given  in  favour  of  the  plaintiffs  in  that  suit  with- 
out a  determination  by  the  Court  as  to  the  status  of  Musammat  Kadma  Kuar 
as  a  tenant  of  the  plaintiffs.  If  she  was  a  tenant  at  fixed  rates,  s.  9  of  Act  No. 
XII  of  1881  did  not  prohibit  a  transfer  by  donation ;  if,  on  the  other  hand, she 
was  an  occupancy  tenant  to  whom  the  second  paragraph  of  s.  9  of  Act  No. 
XII  of  1881  applied,  the  transfer  by  donation  which  was  sought  to  be  avoid- 
ed was  void,  the  transferee  not  being  in  that  case  a  person  to  whom  the 
transfer  could  be  made  under  the  Act.  The  case  therefore  involved  the 
decision  of  the  first  and  vital  point,  namely,  what  was  the  status  as  a 
tenant  of  Musammat  Kadma  Kuar,  defendant,  in  the  suit  at  the 
date  of  the  donation  or  at  the  date  when  the  suit  was  brought.  It 
was  not  quite  clear  for  what  good  purpose  that  suit  was  brought,  unless 
for  the  purpose  of  obtaining,  if  possible,  from  a  Civil  Court  a  determina- 
tion as  to  the  status  of  Musammat  Kadma  Kuar  as  a  tenant.  We  say 
this  because  if,  as  was  the  case  for  the  plaintiffs  in  that  suit,  Kadma  Kuar 
was  an  occupancy  tenant  to  whom  the  second  paragraph  of  s.  9  Act  No. 
XII  of  1881,  applied,  there  was  no  necessity  for  the  plaintiffs  at  any  time 
to  [327]  bring  a,  suit  for  the  cancellation  of  a  deed  of  gift  made  by  her  in 
favour  of  a  person  to  whom  under  the  section  she  could  not  legally  execute 
a  transfer  of  the  occupancy  right.  On  her  death  without  heirs,  or  at  such 

(1)  15  A.  115. 
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time  as  her  tenancy  might  otherwise  determine,  the  plaintiffs  in  that 
case  might  have  brought  their  suit  in  the  Civil  Courb  to  eject  her  donee  or 
any  other  trespasser  whom  they  might  find  in  possession,  without  asking 
for  the  cancellation  of  a  deed  of  gift  which  was  not  binding  on  them,  they 
having  been  no  parties  to  it  and  nob  claiming  under  the  person  who  executed 
ifc.  The  decision  in  that  case  musb  be  read  as  having  reference  to  the  suit 
which  was  then  before  this  Courb,  and  all  bhab  this  Court  decided  in  the 
appeal  in  that,  suit  was  that  a  Civil  Courb  had  no  jurisdiction  to  entertain 
that  suit  for  the  reasons  stated  in  its  judgment. 

Tbe  case  is  otherwise  here.  In  this  case  Sarsuti  Gir,  through  whom 
the  defendants  claim,  had  died  without  heirs  before  the  commencement  of 
the  suit.  Consequently  s.  95,  cl.  (a)  of  Act  No.  XII  of  1881  cannot 
apply  here,  as  there  was  no  tenant  the  nature  or  class  of  whose  tenancy 
a  Court  of  Revenue  could  determine.  The  tenant  being  dead  before  suit, 
this  suit  for  ejectment  is  one  which,  not  being  between  a  landlord  and  a 
tenant,  could  be  brought  in  a  Civil  Court.  As  the  jurisdiction  of  the 
Civil  Court  is  not  excluded  in  a  suit  between  a  zemindar  and  a  stranger 
to  him  in  contract,  a  trespasser,  the  Civil  Court  has  jurisdiction  under 
s.  11  of  the  Code  of  Civil  Procedure  to  hear  and  determine  the  suit.  It  so 
happens  that  for  the  purposes  of  determining  the  suit  between  the  zemin- 
dar and  Ihe  person  said  to  be  a  trespasser,  it  is  necessary  lor  the  Civil 
Courb  to  determine  whether  the  deceased  person  through  whom  the 
defendants  olaim  title  was  or  was  not  a  person  who  could  create  the  title 
under  which  the  defendants  claim.  That  is  to  a  certain  extent  an  inci- 
dental quesbion  in  the  suit,  and,  there  being  no  means  by  which  the  Court 
of  Revenue  can  now  be  asked  to  decide  what  was  the  status  as  a  tenant 
of  the  deceased  man  Sarsuti  Gir,  it  follows  that  the  Civil  Court  must 
decide  that  question,  its  decision  being  necessary  to  the  determination  of 
the  question  whether  the  defendants  are  or  are  not  trespassers. 

[328]  So  as  to  avoid  misconception  we  may  state  that  in  our  opinion 
where  a  zemindar  seeks  to  eject  a  transferee  of  his  tenant  at  fixed  rates, 
such  transferee  having  become  a  tenant  of  the  zemindar  by  a  lawful  trans- 
fer, the  suit  for  ejectment  could  be  maintainable  only  in  a  Court;  of 
Revenue.  Where,  on  the  other  hand,  a  zemindar  brings  a  suit  for  ejectment 
against  a  person  whose  title,  if  any,  is  that  of  a  transferee  from  a  tenant 
with  a  right  of  occupancy,  other  than  a  tenant  at  fixed  rates,  and  where 
eueh  transfer  is  in  contravention  of  the  second  and  third  paragraphs  of 
s.  9  of  Act  No.  XII  of  1881,  and  the  tenancy  of  the  transferor  has  not  been 
determined  by  proceedings  in  a  Courbfof  Revenue,  the  decision  in  Gulzar 
Singh  v.  Kalyan  Chand  (1)  would  apply.  But  where  the  transferee  of  an 
occupancy  tenant  has  nob  become  a  tenant  of  the  zemindar,  and  the  trans- 
fer is  not  .one  permissible  under  s.  9  of  Act  No.  XII  of  1881,  and  the 
occupancy  tenancy  has  been  determined  by  the  death  of  the  occupancy 
tenant  without  heirs  or  by  proceedings  in  a  Court  of  Revenue,  the  suit  for 
ejectment,  it  appears  to  us,  would  lie  in  a  Civil  Court.  The  facts  of  the 
present  case  bring  it  within  the  last  of  these  three  examples,  as  Sarsuti 
Gir  being  an  occupancy  tenant,  but  not  at  fixed  rates,  and  having  died 
without  heire  prior  to  the  suit,  the  occupancy  tenancy  determined  on  his 
death. 

We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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NAUNIHAL  BHAGAT  (Plaintiff')  v.  EAMESHAR  BHAGAT  AKD  ANOTHER 
(Defendants).*     [19sh  April,  1894.] 

Landlord  and  tenant — Additions  mad?  by  tenant  to  property  cf  landlord  without  permis- 
sion— Landlord  not  bound  to  interfere  cr  to  compensate  tenant — Estoppelby  conditct, 

Where  the  lessee  of  a  dwelling-house  being  fully  aware  of  his  position  as  such 
lessee  made  certain  additions  to  the  leafed  premises  without  the  permission  of 
his  lessor,  but  apparently  with  his  knowledge  and  without  any  interference  on 
his  [329]  part,  and,  subsequently,  when  the  lessor  sued  to  eject  him  for  non- 
payment of  rent,  claimed  compensation  for  such  additions  :  Held  that  the  lessor 
was  entitled  to  recover  possession  from  the  lessee  without  paying  him  compensa- 
tion. Bamsden  v.  Dyson  (1)  and  Willmott  v.  Barber  (2)  referred  to, 

[R  ,  6  A  L.J.  57.(58)  =  A.W.N.  (1908)  282  ;  A.W.N.  (1906)  174  ;    P.L.R.  (1900)  p.  308. J 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
BANERJI,  J. 

Munshi  Madho  Prasad,  for  the  appellant. 
Mr.  H.  C.  Niblett,  for  the  respondents. 

JUDGMENT. 

BANERJI,  J. — This  was  an  action  to  eject  the  defendants-respondents 
from  a  house  of  which  they  were  alleged  to  be  the  tenants  of  the  plaintiff- 
appellant,  under  a  lease  dated  the  8th  of  August,  1878.  The  plaintiff 
stated  that  he  had  purchased  the  house  from  the  grandfather  of  the 
defendants ;  that  the  defendants  had  rented  it  from  him  and  had  all  along 
paid  the  stipulated  rent,  and  that  they  bad  recently  stopped  payment  and 
refused  to  vacate  the  house. 

It  has  been  found  that  each  of  the  two  defendants  is  occupying 
a  separate  portion  of  the  house,  which  consists  of  two  parts.  It  is  with 
the  portion  in  the  occupation  of  Dwarka  Prasad,  defendant,  that  this 
appeal  is  concerned. 

Dwarka  Prasad  denied  that  the  plaintiff  was  the  purchaser  of  that 
portion  of  the  house.  He  also  denied  that  he  had  rented  it  from  the 
plaintiff,  and  he  asserted  that  it  was  his  own  property  and  that  he  had 
re-built  it  at  considerable  expense. 

The  lower  appellate  Court  has  found  in  favour  of  the  plaintiff  upon 
the  question  of  ownership  and  tenancy,  but  it  has  held  that  about  three 
years  ago  Dwarka  Prasad  re-built  the  house  and  that  the  plaintiff  looked 
on  and  did  raise  any  objections.  The  learned  Judge  was  of  opinion 
that  the  plaintiff's  silence  amounted  to  acquiescence  and  was  equivalent 
to  an  authority  to  Dwarka  Prasad  to  build  on  the  plaintiff's  land,  and  he 
has  passed  a  decree  in  the  following  terms  : — "It  shall  be  at  the  plaintiff's 
option  (a)  to  receive  Us.  50,  the  original  price  of  the  bouse  from 
Dwarka  Prasad  ;  Dwarka  Prasad's  failing  to  pay  the  same  within  two 
[330]  months  after  demand  to  convert  this  order  into  a  decree  for  plain- 
tiff for  possession  on  payment  of  Bs.  200  compensation  ;  or  (b)  to  pay 

*  Second  Appeal  No.  954  of  1893,  from  a  decree  of  L.M.  Thornton,  Esq.,  Official 
ing  District  Judge  rf  Jaunpur,  dated  the  9th  June  1893,  modifying  a  decree  of  Rai 
Anant  Ram,  Subordinate  Judge  of  Jaunpur,  dated  the  19th  December  1892, 

(1)  L.  R.  1  Eng.  &  Ir.  129.  (2)  L.  R.  1880,  15  Oh.  D.  96. 
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to  Dwarka  Prasad  Bs.  350  oompensafcion  within  four  months  ;  on  proof  of 
such  payment  this  order  to  have  effect  as  a  dearee  for  plaintiff  for  possession. 

The  correctness  of  this  decree  has  been  questioned  in  this  appeal 
on  various  grounds  to  which  it  is  not  necessary  to  refer. 

The  position  of  Dwarka  Praaad  upon  the  findings  of  the  Court  below 
is  this  : — He  took  from  the  plaintiff  for  purposes  of  residence  a  house 
belonging  to  the  plaintiff  and  agreed  to  pay  rent  for  it.  He  paid  him  rent 
for  a  number  of  years  till  1890,  when  he  stopped  payment  and  re-built 
the  house  without  obtaining  the  plaintiff's  permission  to  do  so.  The 
plaintiff,  however,  looked  on  and  raised  no  objection.  The  question  is 
whether  under  such  circumstances  Dwarka  Prasad,  whose  position  is 
only  that  of  a  lessee  of  the  house,  is  entitled  to  obtain  compensation  from 
the  plaintiff  for  unauthorized  improvements  made  by  him. 

Ordinarily  a  lessee  must  not.  according  to  the  provisions  of  cl.  (b), 
s.  108  of  Act  No.  IV  of  1882,  "  without  the  lessor's  consent,  erect  on  the 
property  any  permanent  structure  except  for  agricultural  purposes." 
Dwarka  Prasad's  lease  was  for  dwelling  purposes  and  not  for  agricultural 
purposes.  He  was  therefore  not  competent  to  place  any  permanent 
structure  on  the  site  of  the  house  of  which  he  was  the  lessee  or  to  alter  or 
re-build  the  house  without  the  consent  of  his  lessor,  the  plaintiff.  In 
re-building  it  without  obtaining  the  plaintiff's  consent,  be  acted  on  his  own 
responsibility  and  at  his  own  risk.  Was  he  relieved  of  that  risk  by  the 
fact  that  the  plaintiff  did  not  raise  any  objection  to  his  re-building  the 
house  but  silently  stood  by  ?  In  other  words,  is  the  plaintiff  stopped  by 
his  conduct  from  getting  back  bis  house  with  the  improvements  and  addi- 
tions made  to  it  by  his  tenant  without  making  compensation  to  him  for 
these  improvements  ami  additions  ? 

In  the  case  of  Ramsden  v.  Dyson  0)  it  was  held  that  "if  a  tenant 
builds  on  his  landlord's  land  he  does  not,  in  the  absence  [331]  of 
special  circumstances,  acquire  any  right  to  prevent  the  landlord  from 
taking  possession  of  the  laud  and  buildiuga  when  the  tenancy  has  deter- 
mined." And  Lord  Wensleydale  observed  (at  p.  168)  —  "  If  a  stranger 
build  knowingly  upon  my  land  there  is  no  principle  of  equity  which  pre- 
vents me  from  insisting  on  having  back  my  land  with  all  the  additional 
value  which  the  occupier  has  imprudently  added  to  it.  If  a  tenant  of 
mine  does  the  same  thing  he  cannot  insist  on  refusing  to  give  up  the 
estate  afc  the  end  of  his  term.  It  was  his  own  folly  to  build,"  &a.  In 
that  case  the  doctrine  of  equitable  acquiescence  was  considered,  and  it 
was  held  not  fco  apply  to  the  case  of  a  tenant  who,  with  a  knowledge  of 
the  extent  of  his  own  rights,  does  an  act  which  is  at  variance  with  and 
in  excess  of  those  rights.  The  principle  upon -which  the  doctrine  of 
acquiescence  is  based  is  that  a  man  who  acts  in  such  a  way  as  would  make 
it  fraudulent  for  him  to  «et  up  his  legal  rights  will  be  deprived  of  those 
rights.  But  where  his  acquiescence  or  other  conduct  does  not 
amount  to  a  fraud  actual  or  constructive,  be  cannot  be  deprived  of  his 
legal  rights.  The  elements  or  requisites  necessary  to  constitute  fraud 
of  that  description  were  laid  down  by  Fry,  ,T.,  in  Willmott  v.  Barber  (2) 
in  the  following  terms  : — "  In  the  first  place,  the  plaintiff  must  have 
made  a  mistake  as  to  his  legal  rights.  Secondly,  the  plaintiff  must  have 
expended  some  money  or  must  have  done  some  act  (not  necessarily  on 
the  defendant's  land)  on  the  faith  of  his  mistaken  belief.  Thirdly, 
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1894       the  defendant,  ths  possessor  of  the  legal  right,   must  know  of  the  exist- 
APRIL  19.    ence  of    his   own    right,  which  is  inconsistent  with    tna   right  claimed 

by    the    plaintiff.     Fourthly,    the  defendant,  the    possessor  of  the  legal 

APPEL-  right,  must  know  of  the  plaintiff's  mistaken  belief  of  bis  rights.  If  he 
LATE  does  net,  there  is  nothing  which  calls  upon  him  to  assert  his  own 
CIVIL  rights.  Lastly,  the  defendant,  the  possessor  of  the  legal  right,  must  have 

'      encouraged  the  plaintiff  in   his  expenditure  of  money  or  in  the  other  acts 

16  A.  328=  which  be  has  done  either  directly  or  by  abstaining  from  asserting  his  legal 
14  A.W.N.  right.  Where  all  these  elements  exist  there  is  fraud  of  such  a  nature 
(1894)  99,  as  will  entitle  the  Court  to  restrain  the  possessor  of  the  legal  right  from 
exercising  it,  [332]  but  in  my  judgment  nothing  short  of  this  will  do," 
(pp.  105  and  106).  Upon  the  authority  of  that  case  it  must  be  held  that 
mere  silence  or  even  acquiescence  on  the  part  of  a  person  possessing  a 
legal  right  will  not  deprive  him  of  that  right  unless  all  the  above  elements 
of  fraud  exist.  Applying  the  principles  laid  down  in  the  cases  referred 
to  above  to  the  circumstances  of  this  case,  since  Dwarka  Prasad  was 
not  ignorant  of  his  own  rights,  and  did  not  spend  money  upon  the  plain- 
tiff's property  under  a  mistaken  belief  as  to  his  own  rights,  he  cannot  defeat 
the  legal  right  of  the  plaintiff.  And  there  was  no  obligation  in  tbe  plaintiff, 
who  knew  that  Dwarka  Prasad  was  building  on  bis  land  at  his  own  risk, 
to  assert  his  own  right.  His  silence  therefore  could  not  deprive  him  of  bis 
right  to  take  back  his  property  from  his  tenant  with  all  the  improvements 
imprudently  made  by  the  latter,  and  he  is  not  liable  to  make  compensa- 
tion. In  this  view  the  decree  of  the  lower  appellate  Court  is  erroneous. 
The  case  of  Uda  Begam  v.  Imam-ud-din  (1)  did  not  lay  down  anything 
inconsistent  with  that  I  have  said  above.  It  is  not  a  case  which  is  on 
all  fours  with  this  case,  inasmuch  as  the  buildings  complained  of  in  it 
were  erected  by  a  stranger  and  not  by  a  tenant.  The  case,  Yeshwada  Bai 
v.  Ramachandra  Tuka.  Rain  (2)  relied  upon  by  the  learned  pleader  for 
the  respondents  is  also  distinguishable.  In  that  case  the  buildings  wore 
in  existence  for  a  period  of  20  years,  and  during  that  time  the  landlord 
had  received  rent  from  the  tenant.  The  apueal  is  accordingly  decreed 
and,  the  decree  of  the  lower  appellate  Court  being  set  aside,  the  appel- 
lant's claim  is  decreed  with  costs  in  all  Courts. 

Appeal  decreed. 


16  A.  333  (F.B.)  =  14  A.W  N.  (1891)  118. 
[333]   FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell, 
Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Banerji  and  Mr.  Justice 

Burkitt. 


ROHAN  AND  ANOTHER  (Defendants]  v.  JWALA  PRASAD  (Plaintiff)  * 
[24th  April,  1894  ] 

Ac.t  XII  of  1881,  ss.  93  (b),  94. — Suit  for  a  settlement  of  accounts — Suit  for  a   share  in 
tha  trofiis  of  a  mahal  —Limitation. 

With  reference  to  the  periods  of  limitation  prescribed  by  s.  94  of  Act  No.  XII 
of  1881,  a  suit  (or  a  share  of  the  profits  of  a  maliil  does  not  beoome  a  suit  for  a 

*  Seooud  Appeal  No.  622  of  189U,  from  a  decree  of  H.  P.  D.  Pennington.  Esq., 
District  Judge  of  Shahjahanpur,  dated  the  17th  March  1892,  modifying  a  decree  of 
Pandit  Sri  Lai,  Assistant  Collector  of  Bbajahanpur,  dated  the  30th  September  1891. 

(1)  1  A.  82.  (2)  18  B.  66. 
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settlement  of  accounts,  because  in  order  that  a  Court  may  give  the  plaintiff  a 
decree  it  is  necessary  for  the  Court  to  settle  disputed  items  of  credit  and  debit  : 
but  where  the  main  object  o!  the  suit  is  to  obtain  a  settlement  of  accounts  be- 
tween the  plaintiff,  recorded  co-sharer,  and  the  lambardar,  or  between  such 
plaintiff  and  one  or  more  or  all  of  the  co  sharers  in  the  village,  although  the 
ulterior  object  of  obtaining  such  statement  of  accounts  may  be  that  the  plaintiff 
may  obtain  a  decree  for  a  share,  if  any,  of  the  profits  due  to  him,  then  the  suit 
must  be  regarded  as  a  suit  for  a  settlement  of  accounts  to  which  a  period  of  one 
year's  limitation  applies. 


IF 


19  A.  244= 
84.] 


11  A.W.N.    (1897)  43  ;  R.,    22  A.  333  ;  1  O.C.  215  (218)  ;  D.,  7  O.C. 


IN  this  case  the  plaintiff  brought  his  suit  on  the  31st  of  July  1891, 
in  the  Court  of  an  Assistant  Collector  of  the  first  class  for  the  recovery  of 
a  share  in  the  profits  of  a  certain  village.  The  defendants  were  four  other 
co-sharers  in  the  same  village.  The  terms  of  the  plaint  were  as  follows : — 
"Claim  to  recover  Es.  375  2-9  principal  and  Rs.  120-7  0  interest,  in  all 
Es.  495-9-9  on  account  of  profits  for  the  years  1295  and  1296Fasli,  on  the 
basis  of  a  jama  kharch  (account)  prepared  by  himself  under  s.  93,  cl.  (&), 
Act  XII  of  1881,  by  means  of  adjustment  of  account.  The  cause  of 
action  accrued  on  the  1st  of  August  1889  and  1890. 

"  The  statemenn  of  the  claim  is  that  in  1295  Fasli,  the  plaintiff  was  a 
mortgagee,  zamindar  and  shareholder  of  half  of  2  biswas,  8  biswansis,  6 
kachwansis,  13i  tanwansis  out  of  bhepatti  of  6  biswas,  1  biswansi  in  mauza 
Ghunura  Niara,  mahal  Sharki,  and  the  defendants  were  the  shareholders 
of  the  other  half.  In  1296  Pasli,  the  plaintiff  was  the  shareholder  of  a 
one-fourth  share  and  the  defendants  Were  the  shareholders  of  a  three- 
fourths  share. 

[334]  "  In  the  years  in  question  the  plaintiff  realized  only  Es.  77-4-3 
from  the  tenants,  and  the  rest  was  realized  by  the  defendants.  As  the 
parties  pay  the  expenses  and  the  Government  revenue  from  their  own 
pocket,  the  claim  has  been  brought  without  deducting  the  expenses.  Even 
inspite  of  the  demands  the  defendants  did  not  pay  the  profit;  of  the  plain- 
tiff? share.  He  was  therefore  obliged  to  bring  the  suit.  The  plaintiff  prays 
that  a  decree  for  the  amount  claimed  together  with  costs  of  the  Court  and 
further  interest  may  be  passed  agaiust  the  defendants.  As  the  defendants 
have  realized  the  entire  rent  from  the  tenants  and  have  not,  artfully,  caused 
it  to  be  entered  in  the  patwari's  siaha,  the  suit  has  been  brought  according 
to  the  gross  rental." 

(Then  followed  a  statement  of  the  account  in  detail). 

The  defendants  filed  a  written  statement  in  which  they  did  not  deny 
the  plaintiff's  title,  but  took  exception  to  the  accounts  as  stated  by  him. 

Tha  Court  of  first  instance  on  the  facts  found  the  plaintiff  entitled 
to  a  sum  of  Es.  345-8  2  and  gave  him  a  decree  for  that  amount  with 
costs. 

The  defendants  appealed  to  the  District  Judge  with  the  result  that 
the  amount  of  the  plaintiff's  decree  was  somewhat  reduced. 

The  defendants  thereupon  appealed  to  the  High  Court  and  there  for 
the  first  time  raised  the  plea  that  the  suit  was  barred  by  limitation.  On 
the  appeal  coming  on  for  hearing  before  the  Chief  Justice  and  Banerji,  J., 
it  was  by  thoir  order  referred  to  the  Full  Bench  of  the  whole  Court. 

Pandit  Sundar  Lai,  for  the  appellants. 

Babu  Jogindro  Nath  Chaudhi,  for  the  respondent. 

The  judgment  of  the  Courb  (Edge,  C  J.,  Tyrrell,  Knox,  Blair,  Banerji 
and  Burkitt,  JJ.)  was  delivered  by  Edge,  C.  J.  :  — 
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JUDGMENT. 

ID  the  suit  out  of  which  this  appeal  has  arisen  the  plaintiff  sued  the 
lambardar  and  certain  co-sharers  for  bis  share  of  the  profits  of  a  mahal 
for  two  years,  viz.,  1295  and  1296  F.  The  appeal  before  [335]  us  is  an 
appeal  by  two  of  the  defendants,  the  lambardar  and  one  Kesri,  from  the 
decree  of  the  lower  Appellate  Court. 

The  first  point  which  we  have  to  consider  is  what  was  the  period  of 
limitation  which  applied  to  this  suit.  In  order  to  determine  that,  we 
have  to  ascertain,  as  far  as  we  cat),  whether  this  was  a  suit  falling 
within  the  first  paragraph  of  s.  94  of  Act  No.  XII  of  1881,  or  whether  it 
was  a  suit  falling  within  the  third  paragraph  of  that  section.  It  is  con- 
tended on  behalf  of  the  appellant  that  the  suit  was  one  for  a  settlement 
of  accounts,  and  consequently  that  ?.  94,  paragraph  3,  applied.  Oo  the 
other  hand,  it  is  contended  that  the  suit  was  one  for  a  share  of  the  profits 
of  a  mahal.  The  difficulty  which  we  have  had  arose  from  the  peculiar 
wording  of  clause  (b)  of  s.  93  of  Act  No.  XII  of  1881.  If  the  Legislature, 
instead  of  using  the  term  "suits  for  a  settlement  of  accounts"  had  used  tha 
term  which  lawyers  and  others  are  familiar  with,  viz.,  "suits  for  an 
account,"  we  should  have  had  no  difficulty.  It  is  obvious  to  our  minds 
that  all  suits  under  Act  No.  XII  of  1881  in  which  it  may  be  necessary  for 
the  Court  to  settle  disputed  items  of  account  cannot  have  been  intended 
to  be  included  in  the  description  "suits  for  a  settlement  of  accounts,"  to 
which  the  one  year's  limitation  applies.  The  suits  to  which  the  three 
years'  limitation  applies,  and  which  are  referred  to  in  the  first  paragraph 
of  s.  94  of  Act  No.  XII  of  1881,  are  suits  in  the  great  majority  of 
which  almost  necessarily  disputes  would  arise  as  to  items  of  account,  and 
in  which  the  Court  in  order  to  give  a  decree  would  find  it  necessary  to 
practically  settle  accounts  between  the  parties.  The  occasion  would  be 
a  rare  one  when,  for  instance,  in  a  suit  for  a  share  of  the  profits  of  a 
mahal ;  or  in  a  suit  in  respect  of  village  expenses,  there  would  not  be  dis- 
putes as  to  the  correctness  of  the  accounts  on  the  one  side  or  on  the  other. 
It  could  not  have  been  the  intention  of  the  Legislature  that  the  firsc 
paragraph  of  s.  94  should  apply  only  to  the  cases  of  suits  therein  mentioned, 
in  which  an  account  stated  had  been  agreed  upon,  and  there  was  no  dispute 
as  to  any  item  of  account.  In  our  opinion  a  suit  for  a  share  of  the  profits 
of  &mahal  doesnot  become  a  suit  for  a  settlement  of  the  accounts,  because, in 
[336]  order  that  a  Court  may  give  the  plaintiff  a  decree,  it  is  necessary 
for  the  Court  to  settle  disputed  items  of  credit  or  debit;  but  where  the 
main  object  of  the  suit  is  to  obtain  a  settlement  of  accounts  between  the 
plaintiff,  recorded  co-aharer,  and  the  lambardar,  or  between  such  plaintiff 
and  one  or  more  or  all  of  the  co-sharers  in  the  village,  although  the  ulterior 
object  of  obtaining  such  statement  of  accounts  may  be  that  the  plaintiff 
may  obtain  a  decree  for  a  share,  if  any,  of  the  profits  due  to  him,  then  the 
suit  must  be  regarded  as  a  suit  for  a  settlement  of  accounts  to  which  a 
a  period  of  one  year's  limitation  applies.  This  suit,  in  our  opinion,  falls  with- 
in the  first  category,  and  is  for  the  purpose  of  limitation  to  be  regarded  as 
a  suit  for  a  share  of  the  profits  of  a  mahal.  Consequently  the  suit  being 
brought  within  three  years  is  not  barred  by  limitation. 

The  cases  which  have  been  cited  to  us  during  the  argument  all 
turned  upon  the  peculiar  circumstances  of  each  individual  case. 

The  District  Judge  gave  the  plaintiff  a  decree  on  the  gross  rental 
after  making  some  allowance  for  the  costs  of  collection  (hag  lambardar i}. 
The  plaintiff  is  entitled  only  to  his  share  of  the  nett  balance  divisible  after 
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allowing  for  the  payment  of  Government  revenue  and  all  other  legitimate       189i 
expenses,  getting  credit  of  course  for  the  quota  of  Government  revenue,  if    APRIL  24, 

any,  paid    by  him.     It  appears,   that,  although  it  was  the  duty  of  the 

lambardar  to  collect  the  rents  in  the  village,  some  of  the  co-sharers  on       FULL 
their  own  behalf  made  collections  in  the  years  in  question.     We  also  infer,     BENCH. 

although  WQ  do  not  find  it  as  a  fact,  that  the  full  Jamabandi  rent  was  not 

collected,  either  by  tbe  lambardar  or  the  co-sharers,  in  the  years  to  which    16  *•  ^8 

this  suit  relates.     The  District  Judge  will  have  to  determine  whether  on 

the  evidence  in  the  case  it  was  owing  to  the  gross  negligence  or  misconduct  **  A.W.H. 

of  the  lambardar   that  the  uncollected  portion  of  the  Jamabandi  rents,  if   (i89*>  1*8. 

any,  was   not    collected.     If  he  finds    that  a  case  under  s.  209    of  Act 

No.  XII  of  1881  is  made  out  in   respect  of  the  uncollected   rents,    which, 

owing  to  his  own  gross  negligence  or  misconduct  tbe  lambardar  omitted 

to  collect,  he  will  take  such  uncollected  rents  into  account.     He  will  also, 

in  ascertaining  the  share,  if  any,   due  to  the  plaintiff,   take  into  account 

[337]  the  rents  collected  for  the  years  in   question  whether  collected  by 

the  defendant  lambardar  or  by  the  co-shares. 

The  District  Judge  obviously  intended  to  dismiss  the  suit  as  against 
the  appellant  Kesri,  but,  probably  through  an  oversight,  the  suit  on  the 
contrary  was  decreed  in  appeal  against  Kesri.  Kesri  claims  in  appeal  here 
that  the  suit  against  him  should  be  dismissed.  Mr.  Becha  Ram,  who 
represented  the  plainbiff-respondent  here,  expressed  a  desire  that  the  suit 
as  against  Kesri  should  be  dismissed.  Accordingly,  we  allow  the  appeal 
so  far  as  Kesri  is  concerned,  and  dismiss  the  suit  against  him  with  costs. 

We  refer  under  s.  566  of  the  Code  of  Civil  Procedure  to  the  Court  of 
the  District  Judge  the  issue— -What,  if  any,  was  the  amount  due  to  the 
plaintiff  as  his  share  of  the  profits  of  tbe  years  in  question  ?  Ten  days 
will  be  allowed  for  filing  objections  on  the  return. 

Cause  remanded. 


16  A.  S3?  ,F.B,)  =  i4  A.W  N.  (1894)  110. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell, 

Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Banerji 

and  Mr.  Justice  Burkitt. 


MADHO  BHARTHI  (Plaintiff)  v.  BARTI  SINGH  AND  OTHERS 
(Defendants)*     [24th  April,  1894.] 

Act  No-  XII  of  1881,  s  7 — Usufructuary  mortgage  of  zamindari  includinq  sir— Losing 
or  parting  with  proprietary  right  in  a  mahal—Ex  proprietary  lemnt. 

A  zamindar^who  makes  a  usufructuary  mortgage  of  his  zamindari  including 
his  sir  Und  does  not  so  "lose  or  part  with  his  proprietary  rights"  within  the 
meaning  of  s.  7  of  Act  No.  XII  of  1881.  as  to  become  an  ex-proprietary  tenant 
of  his  sir  land.  Bhajwan  Singh,  v.  Murli  Singh  (1)  and  Indar  San  v.  N<\ubat 
Singh,  (3)  referred  to,  and  the  judgments  of  the  minority  of  the  Court,  in 
the  latter  case  approved.  Khiali  Bam  v.  Nathu  Lai  (3)  and  Jarao  Bibi  v. 
Kifayat  All  Khan  (4)  also  referred  to. 

[F,,  31  A.  368  (370)  =  6  A.LJ.  437  (439)  =  2  Ind.  Oas.  462  (463)  ;  16  Ind.  Gas.  44  'r 
Not  Appl.,  7  A.L.J.  370  '374)  =5  Ind.  Cas.  503  (504)] 

*  Second  Appeal  No.  966  of  1892,  from  a  decree  of  Pandit  Bansidhar,  Subordinate 
Judge  of  Ghazipur,  dated  the  25th  July  1892,  confirming  a  decree  of  Chandi  Prasad,. 
Munsif  of  Saidpur,  dated  the  31st  March,  1892. 

{!)  1  A.  459,        (2)  7  A.  553.         (3,-  15  A.  219.          (4)  13  A.W.N.  (1893)  177- 
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1894  THIS  was  a  suit  to  obtain  possession  under    a    usufructuary   mori- 

APRIL  24,    gag0  of  certain  sir  land  of  the  mortgagors    which    was    appurtenant    to 

the  zamindari  shares    mortgaged  to  the  plaintiff.     The  defendants  were 

FULL      the  mortgagors  and  certain  subsequent  mortgagees  from  them. 

BENCH.  [338]  The  facts  of  the  case  are  thus  stated  in  the  judgment  of  the 

lower   Appellate  Court: —  '  On    the    8bh  of  June  1889,  the  defendants, 

16  A.  837    gecond  party,  mortgaged  a  1  anna  1  pie  share  out  of  their  property  to  the 

(P.B.)«     plaintiff -appellant    under    a  zar-i-peshgi  lease.     The  specification  of  the 

14  A.W.N,   mortgaged  share  was  given  in  the  document  in    the  following  way  : — A 

(1894)  110.   i  anna  1  pie  share,  which  comprises  certain  bikhas  of  sir  land. 

"  In  the  village  papers  some  of  the  sir  land  is  entered  in  the  names 
of  the  mortgagors  alone  and  some  in  their  names  jointly  with  their  sharers 
and  some  in  the  names  of  their  sharers  alone.  The  plaintiff  appellant 
fixed  the  amount  of  the  share  of  the  defendants,  mortgagors,  in  the  sir 
land  according  to  account,  and  after  deducting  out  of  it  the  unmortgaged 
.property  proportionately,  he  brought  a  claim  for  16  bigbas,  18  biswas, 
9  dhurs  of  sir  land  against  the  mortgagors  and  their  sharers  and  other 
persons  on  the  allegation  that  when  the  plaintiff  wanted  to  enter  into 
possession  on  the  1st  of  July  1889,  they  offered  obstruction  to  the  plaintiff's 
possession.  The  said  persons  are  the  defendants,  1st  party,  who  state 
that  formerly  they  were  in  possession  of  the  disputed  land,  partly  by 
reason  of  the  subsequent  mortgage  under  the  plaintiff's  document,  partly 
by  reason  of  assignment  and  partly  by  reason  of  their  possession  prior 
to  the  document  of  the  plaintiff. 

"  They  further  state  that  the  plaintiff  did  not  obtain  possession  of  any 
land  under  his  document  and  that  all  the  lands  in  dispute  were  also  not 
mortgaged  to  him.  The  aforesaid  defendants  further  contend  that  the  dis- 
puted lands  are  the  sir  lands  of  the  defendants,  second  party,  i.e.,  the  mort- 
gagors to  the  plaintiff,  in  respect  to  which  they  acquired  right  to  posses- 
sion as  an  occupancy  ex-proprietary  tenant  from  the  date  of  mortgage, 
and  that  therefore  the  plaintiff  is  not  legally  entitled  to  possession  of  the 
disputed  lands. 

"  The  defendants,  second  party,  admitted  the  correctness  of  the 
plaintiff's  claim.  The  first  Court  gave  the  plaintiff  a  decree  for  one-half 
of  No.  429  and  one-third  of  Nos.  334,  338  and  678  for  the  reason  that  the 
answering  defendants  took  no  objection  in  respect  thereof,  and  dismissed 
the  claim  in  respect  of  the  remaining  lands  [339]  on  the  ground  that 
they  had  become  occupancy  holdings  which  the  plaintiffs  could  not  take 
possession  of  according  to  law,  and  objection  had  also  been  taken  in 
respect  thereof. " 

The  Lower  Appellate  Court  went  on  to  dismiss  the  appeal  and  confirm 
the  decree  of  the  first  Court  on  the  ground  indicated  above,  namely,  that 
the  sir  land  claimed  had  become  an.  ex-proprietary  holding  and  therefore 
possession  of  it  could  not  be  given  to  the  plaintiff-mortgagee. 

The  plaintiff  thereupon  appealed  to  the  High  Court,  and  the  appeal 
coming  on  for  hearing  before  Edge,  G.J.,  and  Burkitt,  J.,  the  following 
question  was  referred  to  the  Full  Bench  of  the  whole  Court : — "  Does  a 
zamindar  by  granting  a  usufructuary  mortgage  with  possession  of  all  or 
part  of  his  interest  in  a  mahal  thereby  lose  or  part  with  his  proprietary 
rights  in  the  mahal  within  the  meaning  of  s.  7  of  Act  No.  XII  of  1881  ?  " 

Munshi  Jwala  Prasad,  for  the  appellant. 

Pandit  Sundar  Lai,  for  the  respondents. 

The  judgment  of  the  Court  (Edge,  C.J.,  Tyrrell,  Knox,  Blair,  Banerji 
and  Burkitt,  JJ.)  was  delivered  by  Edge,  O.J.  :— 
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The  plaintiff  in  the  suit  out  of  which  this  second  appeal  has  arisen 
brought  his  suit  for  possession  of  certain  sir  land  for  damages.  The 
damages  were  claimed  in  respect  of  the  plaintiff  being  deprived  of  posses- 
sion of  the  sir  land.  The  plaintiff  wan  a  usufructuary  mortgagee  of  the 
zamindari  of  the  defendants  other  than  Barti  Singh,  and  in  that  usufruc- 
tuary mortgage  was  included  certain  sir  land  attached  to  or  part  of  the 
zamindari  interest.  The  defendant  Barti  Singh  was  a  subsequent  mortga- 
gee. The  lower  Appellate  Court  dismissed  the  suit  on  the  ground  that 
the  claim  was  in  contravention  of  s.  7  of  Act  No.  XII  of  1881.  The  plain- 
tiff has  brought  this  appeal. 

The  first  case  to  which  we  have  been  referred  is  that  of  Bhagwan 
Singh  v.  Murli  Singh  (1).  In  that  case  the  zamindar  granted  a  mortgage 
to  the  plaintiff,  with  possession  of  32  bighas,  9  biswas  [340]  of  land  which 
were  in  the  cultivation  of  the  zamindars  as  proprietors.  The  zamindari 
interest  in  that  case  was  represented  by  the  lands  mortgaged.  The  question 
there  arose  under  s.  7  of  Act  No.  XVIII  of  1873,  and  this  Court  (Pearson 
and  Spankie,  JJ.)  held  that  the  section  contemplated  something  more  than 
a  mere  temporary  transfer  of  the  proprietary  rights,  and  they  also  held  that 
by  the  mortgage  in  that  case  the  mortgagors  had  not  lost  or  parted  with 
their  proprietary  rights,  within  the  meaning  of  Act  No.  XVIII  of  1873. 
The  section  of  the  Act  of  1873  is  similar  to  s.  7  of  Act  No.  XII  of  1881, 
•with  this  exception  that  it  did  not  contain  what  now  forms  the  last 
paragraph  of  s.  7  of  Act  No.  XII  of  1881. 

The  next  case  to  which  we  have  been  referred  is  Indar  Sen  v.  Naubat 
Singh  (2).  That  was  a  case  which  went  before  the  Full  Bench,  and  in 
that  case  the  mortgage  of  the  zamindari  was  a  usufructuary  mortgage 
which  included  the  land  occupied  for  the  purpose  of  cultivation  as  the 
mortgagor's  sir.  Three  of  the  learned  Judges  in  that  case  held  that  on 
the  granting  of  such  a  mortgage  with  possession,  s.  7  of  Act  No.  XII  of 
1881  applied,  and  the  mortgagors  became  ex-proprietary  tenants  of  the 
sir  included  in  the  mortgage.  Two  of  the  learned  Judges  were  of  a 
contrary  opinion,  holding  that  the  mortgagors  had  not  lost  or  parted  with 
their  proprietary  rights  by  the  granting  of  a  usufructuary  mortgage  with 
possession  ;  and  consequently  they  held  that  s.  7  of  Act  XII  of  1881  did 
not  apply.  Two  of  the  learned  Judges  who  held  that  s.  7  of  Act  No.  XII 
of  1881  applied  in  that  case,  apparently  considered  that  a  usufructuary 
mortgage  with  possession  was  a  parting  with  the  proprietary  rights,  The 
third  learned  Judge  who  applied  s.  7  in  that  case  was  of  opinion  that  the 
granting  of  a  usufructuary  mortgage  with  possession  was  not  a  transfer 
of  the  proprietary  rights  of  the  mortgagor,  although  in  his  opinion  it  was 
a  parting  with,  sum  of  the  incidents  of  the  proprietorship.  He,  however, 
agreed  in  applying  s.  7  of  Act  No."  XII  of  1881. 

In  our  opinion  the  two  Judges  constituting  the  minority  of  the  Court 
in  that  Full  Bench  case  rightly  held  that  the  granting  of  a  usufruc- 
tuary mortgage  with  possession  was  not  a  parting  [341]  with  the 
proprietary  rights  of  the  mortgagor,  and  that  s.  7  did  not  apply.  It 
is  obvious  to  our  minds  that  s.  7  does  not  apply  unless  the  proprietary 
rights  are  lost  or  parted  with,  and  does  not  apply  if  some  of  the  incidents 
only  of  proprietorship  are  dealt  with.  For  instance,  we  think  it  could 
not  be  suggested  that  a  zamindar  by  granting  a  lease  of  his  zamindari 
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1894       parted   with    his    proprietory  rights  in  the  zamindari.     It  is  those  pro- 

APRIII  24.    prietary  rights  which  would  entitle  the  zamindar  to  obtain  the  relief  under 

s.  93  (ft)  of  Act  No.  XII  of  1881,  which  would    enable   him    to   obtain 

FULL      ejectment  on  the  determination  of  the  tenancy  or  for  non-payment  of 

BENCH     the  rent  reserved.     By  granting  a  lease  he  certainly  would    part,    subject 

'    to   his  legal  remedies   for  re-entry,    which    his    right  to  the  immediate 

18  A,  337    physical  possession  of  the  zamindari,  and  that  is  an  incident  of  the  rights 
(F.B.)=     of  a  proprietor  ;  but  it  is  equally  an  incident  of  the  rights  of  a    proprietor 
14  A.W.N.    that  he  should  have  the  power  to  grant  a  lease   of   the   subject   of    the 
(1894)  110.  proprietorship.     What  must  have  been  meant  by  s.  7  of  Act  No.    XII    of 
1881,  construing  the   language  which  is  used  in  the  section,    was   that 
the    proprietary  rights,  and  not  merely  some  of  the  incidents  of  proprietor- 
ship, should  be  lost  or  parted    with  before   the   ex- proprietary    tenancy 
should  arise.     The  last  paragraph  of  s.  7  confirms  the  only    construction 
which  we  think  can  be  placed  on  the   first   paragraph.     The  words  "  the 
share  which  previously  belonged  to  such  ex- proprietary  tenant"  necessarily 
imply  that  the  ex-proprietary  tenant  had  no  longer  any  proprietary    right 
in  the  share. 

It  seemed  to  be  inferred  by  one  of  the  Judges  in  the  Full  Bench  case 
to  which  we  have  referred,  that  when  a  mortgagor  delivered  possession  to 
the  mortgagee  under  the  mortgage,  the  effect  of  that  coupled  with  s.  58 
of  Act  No.  IV  of  1882  was  to  divest  the  mortgagor  of  all  proprietary  rights 
and  to  make  the  mortgagee,  for  the  time  being  at  any  rate,  the  exclusive 
proprietor.  That  proposition  might  be  correct  in  the  case  of  an  English 
mortgage,  i  e.,  a  mortgage  falling  within  cl.  (c)  of  s.  58  of  Act  No.  IV  of 
1882  ;  but  in  our  opinion  it  certainly  cannot  be  correct  in  the  ease  of  a 
usufructuary  mortgage  falling  within  cl.  (d)  of  s.  58. 

[342]  The  view  which  we  take  as  above  expressed  is  consistent  with 
the  principle  of  the  ruling  of  the  Full  Bench  of  this  Court  in  Rhiali  Ram 
v.  Nathu  Lai  (1),  and  that  principle  was  subsequently  given  effect  to  by  a 
Division  Bench  of  this  Court  as  to  a  usufructuary  mortgage  in  Jarao  Bibi 
v.  Kifayal  Ali  Khan  (2). 

In  our  opinion  the  plaintiff  under  the  usufructuary  mortgage  was 
entitled  to  the  possession  of  the  sir  included  in  the  mortgage  which  was 
in  the  occupation  and  cultivation  of  the  defendants-mortgagors,  and  that 
the  defendant  Barti  Singh,  subsequent  mortgagee,  ba?,  as  against  the 
plaintiff,  no  title  to  the  possession  of  that  sir. 

By  consent  it  is  agreed  that  this  Full  Bench  can  deal  with  the  whole 
appeal  instead  of  sending  it  back  to  the  Bench  which  made  the  reference. 
Accordingly,  we  set  aside  the  decree  of  the  lower  Appellate  Court  and 
remand  the  case  under  s.  562  of  the  Code  of  Civil  Procedure  to  the  lower 
Appellate  Court.  Costs  here  and  hitherto  will  abide  the  result. 

Cause  remanded. 


(I)  16  A,  219.  (a)  13  A.W.N.  (1893)  177. 
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6  A.  342=  14  A.W.N.  (1891)  112, 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


MADHO  SINGH  (Plaintiff)  v.  KASHI  SINGH  AND  OTHERS  (Defendants).* 

[27th  April,  1894.J 

Civil  Procedure  Code,  s.  584  (c)  — Substantial  error  or  defect  in  frocedure — Court  pro- 
cetd  ng  to  hear  an  appeal  without  waiting  for  return  to  commission  issued  at  tht 
requ-sL  of  a  party. 

The  intention  of  the  Code  of  Civil  Procedure  is  that  when  ft  Court  deems  it 
necessary  on  the  application  of  a  party  or  otherwise  that  a  comtnission  {or  Jooil 
investigation  should  be  issued,  the  return  to  that  commission  should  be  before 
the  Court  before  it  should  proceed  to  hear  aud  determine  the  case. 

[R,,  17  A.  117  (120).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

[343]  Pandit  Sundar  Lai,  for  the  appellant. 
Babu  Jogindro  Natfi  Choivdhri,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BURKITT,  J.— The  lower  appellate  Court  made 
an  order  for  a  commission  and  remanded  the  casa  to  the  Court  of  first 
instance  in  order  :fchat  a  local  investigation  should  be  made.  The  Court 
of  first  instance,  although  the  appellant,  who  had  obtained  the  order  for 
the  commission,  apparently  lived  at  a  distance  of  some  40  miles  from 
that  Court,  gave  only  three  days  for  payment  of  the  charges  of  the  com- 
mission. Tha  plaintiff  paid  these  charges  subsequently  into  the  lower 
Appellate  Court.  The  lower  Appellate  Court,  its  order  for  the  commis- 
sion still  standing,  proceeded  to  hear  and  determine  the  case  without  any 
return  to  the  commission  haying  been  made.  In  proceeding  to  hear  and  de- 
termine the  appeal  whilst  the  order  for  the  commission  was  still  standing 
and  that  order  bad  not  been  carried  out,  we  are  of  opinion  that  the  lower 
Appellate  Court  committed  a  substantial  error  or  defect  in  procedure.  The 
intention  of  the  Code  of  Civil  Procedure  is  that  when  a  Court  deems  ifc 
necessary  on  the  apolication  of  a  party  or  otherwise  that  a  commission  for 
local  investigation  should  be  issued,  the  return  to  that  commission  should 
be  before  the  Court  bafore  it  should  proceed  to  determine  the  case.  If  it 
were  not  so,  wo  should  have  to  assume  that  the  Court  idly  and  uselessly 
had  made  an  order  for  the  issue  of  commission.  That  we  cannot 
assume.  There  has  consequently  been  no  trial  of  the  appeal  in  the  Court 
below  according  to  law.  We  set  aside  the  decree  of  the  lower  Appellate 
Court  and  remand  the  case  under  section  562  of  the  Code  of  Civil  Proce- 
dure to  that  Court  for  trial  according  to  law.  Costs  here  and  hitherto 
incurred  will  abide  the  result. 


1894 

APRIL  27. 

APPEL- 
LATE 
CIVIL. 

6  A.  342  = 
14  A.W.N. 
(1891)  112. 


*  Second  Appeil  No.  672  of  1892,  from  a  decree  of  Maulvi  Muhammad  Mazhar 
Hasan,  Additional  Subordinate  Judge  of  Gorakhcur.  dated  the  16ih  March  1892, 
confirming  n  decree  of  Maulvi  Muhammad  Sakhawat  Ali,  Munsif  of  Bansi,  dated  the 
18th  August  1990. 
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16  A.  344  (F.B.)  =  14  A.W.N.  (1894)  101, 
MAY  i.  [344]  FULL  BENCH. 

Before  Sir  John  Edge,  Et.,  Chief  Justice,  Mr.  Justice  Tyrrell, 
Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Banerji  and 
BENCH.  Mr.  Justice  Burkitt. 

16  A.  344 

BEGAM  AND  OTHERS    (Defendants)  v.  MUHAMMAD  YAKUB  AND 
14A-WN-  ANOTHER  (Plaintiffs)*     [1st  May,  1894.] 

Pre-emption — Muhammadan  law  -  Claim  for  pre-emption  based  upon  a  transaction  ivhich 
was  a  goo!  sale  under  the  Muhammadan  _law,  t  ut  not  according  to  the  Tiansfer  of 
Property  Act  1882— Act  No.  IV  0/1882,  s.  54— Act  No.  XII  of  1887,  s.  37. 

Where  a  Sunni  Muhammadan  transferred  certain  immoveable  property  exceed- 
ing in  value  Rs.  100,  under  such  circumstances  that  the  price  was  paid  and 
possession  of  the  property  delivered  to  the  transferee,  but  no  sale'deed  was  exe- 
cuted ;  on  a  suit  for  p/e-emption  based  upon  such  transfer  being  brought,  it  was 
held  by  the  Full  Bench  (BANBBJI,  J,,  dissenting)  that  the  Muhammadan  law  was 
to  be  applied  in  considering  whether  or  not  a  right  of  pre-emption  arose,  and- 
that,  inasmuch  as  the  transaction  in  question  was  a  complete  sale  under  that 
lav?,  a  right  of  pre-emption  did  arise.  Gasa  law  prior  and  subsequent  to  Act 
No.  IV  of  1882.  considered. 

Per  BANERJI,  J.,  contra  : — "  In  the  absence  of  fraud  no  claim  for  pre-emption 
under  the  Muhammadan  law  applicable  to  persons  of  the  Hanifa  sect  can  arise  in 
respect  of  the  sale  of  immoveable  property  of  the  value  of  one  hundred  rupees  and 
upwards,  unless  such  sale  has  been  effected  according  to  the  provisions  of  s.  64  of 
Act  No.  IV  of  1882. 

[Diss.,  29  M.  366  =  16  M.L.J.  395  =  1  M.L.T.  153  ;  F.,  22  A.  343  ;  35  0.  575  (599);  R., 
21  M.  291  ;  10  A.L.J.  154  (155)  =  16  Ind.  Cas.  679  (680  ;  13  C.P.L.R.  163  ;  17 
C.P.L.R.  21  ;  6  M.L.J.  33;  D.,  36  0.920(922)  =  4  Ind.  Cis.  414  (415)  ;  7  O.C.  98. J 

THIS  appeal  was  referred  to  a  Full  Bench  of  the  Court  by  Tyrrell 
and^Blair,  JJ.,  by  their  order  of  the  llth  of  August  1893.  The  facts  of 
the  case  are  sufficiently  abated  in  the  judgment  of  Edge,  C.J. 

Messers.  Amir-ud-din  and  Abdul,  Mujid,  for  the  appellants. 

Maulvi  Ghulam  Mujtaba  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J. — In  the  suit  in  which  this  second  appeal  arose  the 
plaintiffs,  founding  their  claim  upon  the  Muhammadan  law  of  pre-emption, 
claimed  a  decree  for  the  pre-emption  of  a  house  alleged  by  them  to  have 
been  sold  in  November  1890. 

According  to  the  finding  of  the  learned  District  Judge  in  first  appeal, 
the  defendant  Musammat  Begam,  on  her  own  behalf  and  [345]  act- 
ing as  the  guardian  of  her  minor  son,  the  defendant  Ibrahim,  sold  the 
house  to  the  defendant  Chitar  for  Es.  300,  received  the  purchase  money, 
and  gave  possession  of  the  house  to  the  defendant  Ghitar.  The  District 
Judge  found  that — "  there  is  ample  evidence  that  a  sale  after  verbal 
negotiations  took  place  and  possession  passed  ;"  and  "  there  is  no  doubt 
that  Musammat  Begam  and  Ohitar-entered  into  a  private  sale  without  any 
registered  document  to  defeat  pre-emption.  Their  fraud  does  not  protect 
them  against  pre-emptors  asserting  their  rights."  The  District  Judge  gave 
the  plaintiffs  a  decree  for  the  pre-emption  of  theh  ouse.  From  the  decree  of 
the  District  Judge  this  appeal  has  been  brought.  The  parties  to  the  suit  are 
Muhammadans  of  the  Suni  sect.  Mr.  Amir-ud-din,  for  the  defendants,  who 

•  Second  Appeal  No.  984  of  1891,  from  a  decree  of  H.  G.  Pearse,  Esq.,  District 
Judge  of  Agra,  dated  the  31st  July  1891,  reversing  a  decree  of  Muhammad  Shafi,  Muneif 
of  Agra,  dated  the  15th  April  1891. 
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are  the  appellants  here,  contended  that  the  house  in  question  being  immove-       1894 
able  property  of  a  value  exceeding  Ks.  100  and  no  sale-deed  having  been      MAY  1, 
executed,  or  at  any  rate  no  registered  instrument  of  sale  having  been  proved, 
s.  54  of  Act  No.  IV  of- 1882  applied,  and  consequently  no  transfer  from      FULL 
the    defendants    Musammat    Begam    and    Ibrahim    to    the    defendant    BENCH. 

Chitar    of    the    ownership    in    the    house    was    shown    to  have  taken        

place,   and  the  fourth   and  fifth  conditions  of    the    Muhammadan    law 
of  pre-emption  as  stated  at  pages  476  and  477  of   Baillie's    Digest  of      (F«B>)  = 
Muhammadan  law   (Hanifeea)   edition  of  1875,  were  not  shown  to  exist   14  *<W>N> 
in  the  transaction  between  the  defendants,  and  consequently  that  no  sale   "89i)  101. 
which  would  support  a  claim  for  pre-emption  according  to  Muhammadan 
law  was  proved  to  have  taken  place.  Mr.  Amir-ud-din  relied  upon  the  judg- 
ment of  Mr.  Justice    Mahmood    in  Janki  v.  Girjadat  (1),  Papireddi  v. 
Narasareddi  (2),  Goordyal  Munder  v.  Rajah  Tek  Narin  Singh  (3),  Musam 
mat  Sundar  Koer  v.  Lala  Baghoobar  Dyal  (4),  Buksha  Ali  v.  Tofer  Ali  (5) 
Mussumat  Chundo  v.  Hukeem  Alim-ood-deen  (6),  Dewanut-ulla  v.  Kazem- 
Molla  (7),  s.  37  of  Act  No.  XII  of  1877,  s.  54  of  Act  No.  IV  of  1882,  and 
ss.  17  and  49  of  Act  No.  Ill  of  1877  (the  Indian  Eegistration  Act,  1877). 

[346]  Mr.  Ghulam  Mujtaba  on  behalf  of  the  plaintiffs-respondents 
contended  that  on  the  findings  of  the  District  Judge  a  completed  sale 
within  the  meaning  of  the  Muhammadan  law  of  pre-emption  was  proved, 
and  that  the  fact  that  it  was  not  proved  that  the  sale  had  been  effected 
by  a  registered  instrument  did  not  defeat  the  plaintiffs'  right  under  the 
Muhammadan  law  to  a  decree  for  pre-emption.  He  relied  upon  Hamil- 
ton's Hedaya,  edition  of  1870;  Baillie's  Digest  of  Muhammadan  law 
{Hanifeea)  ed.,  of  1875,  p.  775,  and  upon  the  judgments  of  the  majority 
of  this  Court  in  Janki  v.  Girja-dat  (1). 

I  propose  in  the  first  place  to  consider,  so  far  as  is  material  to  the 
question  before  us,  what,  according  to  Muhammadan  law,  were  the 
vendor  is  of  the  Suuni  sect,  are  the  conditions  upon  the  happening  of 
which  a  right  of  pre-emption  arises,  and  then  to  consider  whether  Act 
No.  IV  of  1882  has  altered  or  modified  in  any  respect  the  Muhammadan 
law  of  pre-emption  as  it  existed  when  that  Act  came  into  force. 

Shortly  put,  the  conditions  to  which  we  need  refer,  upon  the  happen- 
ing of  which  a  right  of  pre-emption  according  to  Muhammadan  law,' where 
the  vendor  is  of  the  Sunni  sect,  arises,  are,  according  to  Baillie's  Digest 
of  Muhammadan  law  (Hanifeea)  edition  of  1875,  at  pages  475,  476  and 
477... (1)  "  There  must  be  a  contract  of  exchange,  that  is,  a  sale  or  some- 
thing that  comes  into  the  place  of  sale  "...  (2)  "  There  must  be  an  exchange 
of  property  for  property  "...(3)  "  The  thing  sold  must  beakar  or  what  cornea 
within  the  meaning  of  it  "...(4)  "  There  must  be  a  cessation  of  the  seller's 
ownership  in  the  subject  of  sale  ;  and  when  that  is  not  the  case,  as  for 
instance,  where  an  option  has  been  tipulated  for  to  the  seller,  there  is  no  pre- 
emption, but  then,  when  the  option  drops,  the  right  of  pre-emption  arises. 
It  is  also  due  where  the  option  is  to  the  purchaser.  But  not  so,  when  it  is 
to  both  seller  and  purchaser". ..(5)"  There  must  be  an  entire  cessation  of 
all  .right  on  the  part  of  the  seller.  There  is  therefore  no  right  of  pre-emption 
for  an  invalid  sale."  The  conditions  (4)  and  (5)  must  be  read  so  as  to  be 
consistent  with  and  not  repugnant  to  each  other.  If  we  are  to  [347] 
regard  the  sale  contemplated  by  condition  (5)  as  a  completed  transfer  of 
the  ownership  in  the  thing  sold  from  the  vendor  to  the  vendee, 

(1)  7  A.  48*.  (2)  16  M.  464.  (3)  2  W.R.O.R.  215. 

(4)  10  W,R.C.K.  246.         (5)  20  W.R.C.R.  216.  (6)  6  N.W.P.H.C.R.  28. 

(7)  15  G.  184. 
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the  right  of  pre-emption  could  not  arise,  whether  the  vendee  had  an 
option  given  him  to  purchase  or  not,  until  he  had  exercised  that  option 
by  finally  purchasing.  But  according  to  condition  (4)  the  right  of  pre- 
emption arises  when,  on  what  is  referred  to  as  a  sale,  no  option  is 
reserved  to  the  vendor,  but  an  option  is  reserved  to  the  vendee.  This  leads 
me  to  the  conclusion  that  what  was  considered  in  Mubamtnarian  law  to 
be  a  sale  upon  which  a  right  of  pre-emption  would  arise  included  an  offer 
unconditional  on  the  part  of  the  vendor  and  made  by  him  to  the  purchaser, 
or  intending  purchaser,  to  sell  and  accepted  by  the  intending  purchaser, 
although  the  offer  and  acceptance  were  subject  to  the  exercise  of  an 
option  by  the  intending  purchaser,  the  exercise  of  which  option  was  not  a 
necessary  condition  to  the  right  of  pre-emption  arising.  What  apparently 
was  considered  as  giving  a  right  of  pre-emption  was  either  an  absolute  out- 
and-out  sale,  as  English  lawyers  understand  the  term,  or  a  contract  of 
sale  subject  to  a  right  of  option  in  the  intending  purchaser  which  deprived 
the  intending  vendor  of  any  right  to  refuse  to  complete  the  sale,  should 
the  intending  vendee  exercise  his  option  to  purchase. 

In  Hamilton's  Hedaya,  edition  of  1791  at  p.  568,  and  at  p.  550  of 
the  edition  of  1870,  it  is  said  :  —  "  The  privilege  of  Shaffa  is  established 
after  the  sale ;  for  it  cannot  take  place  until  it  is  manifest  that  the 
proprietor  is  no  longer  inclined  to  keep  his  house  and  this  is  manifested 
by  a  sale  of  ife.  It  is  therefore  sufficient  in  order  to  prove  the  sale  and 
establish  the  privilege  of  Shaffa  that  the  seller  acknowledge  the  sale, 
although  the  person  said  to  be  the  buyer  deny  it." 

In  Elberling's  treatise  on  Inheritance,  Gift,  Will,  Sale  and  Mortgage, 
edition  of  1856,  at  page  302,  is  said  : — "  The  right  of  pre-emption  com- 
mences after  the  sale,  or  rather  when  the  proprietor  has  declared  his 
willingness  to  part  with  the  property.  It  is  then  the  duty  of  the  seller  to 
inform  the  sharers  or  the  neighbours.  If  be  does  not  inform  them  they 
are  entitled  to  make  use  of  their  [348]  right,  as  soon  as  it  becomes  known 
to  them  that  the  procerty  is  sold." 

In  Hamilton's  Hedaya,  ed.  of  1870,  at  page  241,  sale  is  thus  defined  :— 
"  Beeye  or  sale  in  the  language  of  the  law  signifies  an  exchange  of  pro- 
perty for  property  with  the  mutual  consent  of  the  parties.  Sbiria, 
signifies  purchase." 

In  Baillie's  Digest  of  Muhammadan  Law  (Hanifeea)  edition  of  1875 
in  the  Introduction  to  the  supplement  at  pr.ge  775,  it  is  said  : — "  Sale  in 
its  ordinary  acceptation  is  a  transfer  of  property  in  consideration  of  a 
price  paid.  In  Muhammadan  Law  it  has  a  more  comprehensive  meaning  ; 
being  defined  to  be  an  exchange  of  property  for  property  with  mutual 
consent." 

In  the  present  case  on  the  findings  of  the  District  Judge  it  is  obvious 
that  there  was  in  fact  an  exchange  of  property  for  property  with  mutual 
consent,  that  is,  the  defendant  Ghitar  paid  to  the  other  defendants 
Es.  300,  and  in  consideration  of  that  payment  they  put  Chitar  in  posses- 
sion of  the  house  as  the  owner  of  it. 

I  shall  now  consider  the  judicial  authorities  anterior  to  Act  No.  IV 
of  1882  to  which  we  have  been  referred.  In  Gtirdyal  Munder  v.  Raja  Tek 
Narain  Singh  (1)  the  majority  of  the  Court  held  that  no  right  of  pre- 
emption according  to  Muhammadan  Law  arose  on  a  mere  conditional  sale 
or  mortgage  while  any  right  of  redemption  remained  in  the  mortgagor. 
That  decision  is  consistent  with  condition  (4)  to  which  I  have  referred, 

(1)  2  W.R.C.  E,  215. 
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as  I  understand  that  condition.     In  Musammat  Sunder  Kuar  v.  Lalla       1894 

Haghubar  Dyal  (1)  the  mortgagor's  rights  to  redeem  were  stillexistingatthe      ^AY  1. 

commencement  of  the  suit  for  pre-emption.     In  BakshaAli  v.  Tofer  Ali  (2) 

it  was  found  that  the  sale  was  made  upon  the  condition  that  the  vendor      FULL 

was  to  have  an  itmam  of  the  land  from  the  purchaser,  which  was  not  given,    BENCH. 

and  the  parties  rescinded  the  contract,  and  it  was  held  that  on  those  facts 

no  right  of  pre-emption  arose.     In  Mussumat  Chundo  v.  Hakeem  Alim-ood-     18  *  3** 

deen  (3)  Mr.  Justice  Jardine  in  effect  stated,  that  a  right  of  pre-emption      (F.B.i  = 

according    to    [349]     Muhammadan  law  arose  "only  after  an  actually   HAW.N. 

completed  sale."     That,  however,  was  not  the  question  before  the  Court.      (1891)  101. 

The  judicial  authorities  anterior  to  Act  No.  IV  of  1882,  to  which 
we  have  been  referred,  appear  to  me  to  throw  no  light  upon  the  question 
before  us. 

In  Dewanut-ulla  v.  Kazem  Molla  (4)  it  was  decided  that  when  a  co- 
proprietor  does  not  part  with  his  entire  interest  in  land  by  an  absolute  sale 
but  merely  grants  a  lease  of  it,  even  though  it  be  a  mouroosi  lease,  the 
doctrine  of  pre-emption  will  not  apply.  The  question  which  we  have  to 
decide  did  not  arise  in  that  case. 

Turning  now  to  Act  No.  IV  of  1882,  it  is  plain  that  no  sale,  as  sale  is 
defined  in  s.  54  of  that  Act,  coupled  with  the  restriction  on  the  transfer  of 
ownership  imposed  by  that  section,  has  been  proved  to  have  taken  place 
in  this  case.  It  is  also  beyond  doubt  that,  by  reason  of  s.  54  and  the  value 
of  the  house,  a  transfer  of  the  ownership  in  the  house  could  have  been 
made  only  by  a  registered  instrument,  and  there  is  no  evidence  that  any 
such  registered  instrument  existed.  In  fact  it  may  be  assumed  that  there 
was  no  registered  instrument  of  transfer. 

In  Janlci  v.  Girjadat  (5)  in  which  a  right  to  pre-empt  under  a  condi- 
tion contained  in  a  wajib-ul-arz  was  claimed,  Sir  C.  Petheram,  G.  J.,  and 
Straight,  Oldfield  and  Brodhurst,  JJ.,  held  that,  as  a  sale  in  consideration 
of  the  price  of  Rs.  300  had  in  fact  taken  place  and  as  possession  had  been 
given  to  the  vendee,  the  right  of  pre-emption  arose,  although  no  instrument 
of  transfer  was  executed  or  registered.  On  the  other  hand,  Mahmood,  J., 
held  that,  as  by  reason  of  s.  54  of  Act  No.  IV  of  1882,  the  proprietary 
title  had  not,  owing  to  there  having  been  no  registered  instrument 
of  transfer,  passed  from  the  vendor  to  the  vendee,  no  right  of  pre-emption 
arose.  Mahmood,  J.,  was  apparently  of  opinion  that  the  sale  was 
by  reason  of  s.  54  of  Act  No.  IV  of  1882,  invalid.  It  was  no  doubt  by 
reason  of  s.  54  of  Act  No.  IV  of  1882,  ineffective  as  a  transfer  of  the 
ownership.  In  that  case  it  had  been  found  by  the  lower  appellate 
Court  that  the  vendor  and  vendee  had  omitted  to  execute  and  register  an 
£350]  instrument  of  transfer  with  the  fraudulent  object  of  defeating  any 
claim  of  pre-emption.  We  were  much  pressed  with  the  decision  of  Papi- 
redli  v.  Narasareddi  (6>.  linfer  from  the  judgment  in  that  case  that  the 
learned  Judges  considered  that  the  plaintiff  was  entitled  to  a  decree  in 
ejectment,  whether  or  not  the  defendant  could  have  successfully  maintain- 
ed against  the  plaintiff  a  suit  for  specific  performance  of  the  contract  of 
sale.  With  all  respect  I  think  that?  view  is  open  to  serious  question, 
although  I  consider  that,  as  the  defendant  in  that  case  had  unsuccessfully 
brought  a  suit  for  specific  performance  and  had  in  it  set  up  a  contract  which 
differed  from  the  actual  contract,  he  was  left  without  a  defence  to  the  suit 
for  ejectment.  In  s.  55  of  Act  No.  IV  of  1882  it  is  enacted  that,  "  In 

(I)  10  W.B.C.R.  246.       (2)  20  W.R.C.E.  216.     (3)  6  N.W.P  H.O.B.  28  (32). 
(4)  15  G.  184.  (5)  7  A.  482.  (6)  16  M.  464. 
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1894        the  absence  of  a  contract  to  the  contrary,  the  buyer  and  the  seller  of  im- 

MAY  1.      moveable  property  respectively  are  subject  to   the  liabilities  and  have  the 

rights  mentioned  in  the  rules  next  following  or  such  of  them  as  are  applic- 

FULL       able  to  the  property  sold."  One  of  those  rules  is  that  the  seller  is  bound  "(d) 

BENCH,     °n  payment  or  tender  of  the  amount  due  in  respect  of  the  price  to  execute 

a  proper  conveyance  of  the  property  when  the  buyer  tenders  it  to   him 

16  A.  354     for  execution  at  a  proper  time  and  place.".  It  appears  to  me  that  when  a 

(F.B.}=      buyer  of  immoveable  property  of  a  value  exceeding  Es.  100  is  in  a  position 

14  A.W.N.    successfully  to  maintain  a  suit  for  specific  performance  of  the  contract  of 

(1894)  101.    8aie  he  can  defeat  a  suit  for  ejectment  brought  against  him  by  the  seller, 

if  he  proves   that   even  after  such  suit  brought,    he    has    paid  or  tendered 

the  amount  of  the  price  and  has  at  a  proper  time  and   place  tendered    a 

proper   conveyance   of  the   property    to   the   purchaser  for  execution  by 

him.     In  such  a  case  to  give  the  seller  a  decree  for  the  ejectment   of   the 

buyer,    whom   he  had  placed  in  possession  would  be,  it  appears  to  me,  to 

give  the  seller  a  decree  in  fraud  of  his  contract  of  sale. 

In  my  opinion,  in  considering  whether  or  not  the  Mubammadan  law 
of  pre-emption  applies  to  a  transaction,  we  must  see  whether  the  condi- 
tions existed  upon  which  a  right  of  pre-emption  would  arise,  as  those 
conditions  were  understood  in  the  Muhammadan  law  [351]  applicable 
to  the  sect  to  which  the  vendor  belonged.  To  import  into  the  Muham- 
madan law  of  pre-emption  the  definition  of  the  word  "sale"  coupled  with 
the  restriction  of  the  transfer  of  ownership  contained  in  s.  54  of  Act  No.  IV 
of  1882,  would  be  materially  to  alter  the  Muhammadan  law  of  pre- 
emption and  to  afford  to  fraudulent  persons  a  means  of  avoiding  success- 
fully the  obligation  of  that  law,  the  object  of  which  was  to-  enable 
co-sharers  and  near  neighbours,  if  they  so  desired,  to  exclude  strangers 
from  the  enjoyment  of  immoveable  property  to  which  the  Muhammadan 
law  of  pre-emption  applied.  The  co-sharer  or  near  neighbour  is  not  given 
aright  under  Act  No.  IV  of  1882  to  compel  a  vendor  to  execute  or  the 
vendor  or  vendee  to  register  an  instrument  of  transfer.  The  decree  of  a 
successful  pre-emptor  is,  under  s.  214  of  Act  No.  XIV  of  1882,  not  a  decree 
ordering  the  vendor  or  the  vendee  to  execute  any  instrument  transferring 
the  ownership  in  the  property,  but  is  a  decree  for  possession  of  the 
property  on  payment  of  the  purchase  money  with  the  costs  (if  any).  I 
cannot  think  that  it  was  the  intention  of  the  Legislature  in  passing  Act 
No.  IV  of  1882  to  alter  directly  or  indirectly  the  Muhammadan  law  of 
pre-emption  as  it  existed  and  was  understood  for  centuries  prior  to  the 
passing  of  Act  No.  IV  of  1882,  by  substituting  for  the  sale  referred  to  in 
that  law,  the  "sale  "  coupled  with  the  restriction  of  s.  54  of  Act  No.  IV 
of  1882. 

The  procedure  by  which  the  benefits  of  the  Muhammadan  law  of  pre- 
emption are  on  sale  under  decrees  obtained  by  a  pre-emptor  is  provided 
for  in  Act  No.  XIV  of  1882,  in  Act  No.  XIX  of  1873  and  in  Act  No.  XII 
of  1881.  The  period  within  which  a  suit  for  pre  emption  can  be 
brought  is  prescribed  in  art.  10  of  the  sch.  ii  of  Act  No.  XV  of  1877. 
The  last  paragraph  of  s,  7  of  Act  No.  XV  of  1877  prevents  the  appli- 
cation of  that  section  to  suits  to  enforce  rights  of  pre-emption.  The  last 
paragraph  of  s.  17  of  that  Act  has  a  similar  effect  as  to  s.  17.  I  am  not 
aware  of  any  other  legislative  interference  with  any  of  the  rules  of 
the  Muhammadan  law  of  pre-emption.  Sub-section  (i)  of  s.  37  of  Act 
No.  XII  of  1887  does  not  apply  to  the  Muhammadan  law  of  pre- 
emption. If  I  am  correct  [352]  in  my  opinion  that  the  application  of  the 
Muhammadan  law  of  pre-emption  is  not  provided  for  by  s.  54  of  Act 
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No.  IV  of  1882,  then  applying  sub-s.  (2)  of  s.  37  of  Act  No.  XII  of  1887, 
we  should  be  aching  according  to  justice,  equity  and  good  conscience  in 
deciding  that  the  plaintiffs  are  entitled  to  the  decree  for  pre-emption, 
which  they  sought  in  this  suit.  The  decree  which  was  made  in  the 
Court  of  the  District  Judge  is  not  in  accordance  with  s.  214  of  Act  No.  XIV 
of  1882.  I  would  allow  until  the  15th  of  August  next  for  the  payment 
by  the  plaintiff  to  the  defendants  or  into  Court  of  the  purchase-money 
amounting  to  Kg. 300,  less  the  costs  payable  by  the  defendants  to  the  plaint- 
iffs in  this  appeal,  in  the  appeal  to  the  District  Judge  and  in  the  Court  of  first 
instance,  and  would  vary  the  decree  of  the  Court  of  the  District  Judge  so 
as  to  bring  it  into  accordance  with  s.  214  of  Act  No.  XIV  of  1882,  and 
the  judgment  of  this  Court,  and  I  would  dismiss  this  appeal  with  costs. 

TYRRELL,  J. — I  concur  with  the  learned  Chief  Justice. 

KNOX,    J. — I  concur  with  the  learned  Chief  Justice. 

BLAIR,  J. — I  concur  with  the  judgment  of  the  Chief  Justice. 

BURKITT,  J. — I  concur  with  the  learned  Chief  Justice. 

BANBRJI,  J. — This  was  a  suit  to  enforce  the  plaintiffs'  right  of  pre- 
emption under  the  Muhammadan  law.  The  circumstances  under  which 
the  suit  was  brought,  the  questions  which  arise  in  this  appeal,  the  rules 
of  Muhammadan  law  which  govern  a  claim  for  pre-emption,  and  the 
authorities  which  baar  upon  the  case  have  been  so  fully  set  forth  in  the 
judgment  of  the  learned  Chief  Justice  that  it  is  unnecessary  for  me  to 
repeat  them. 

It  being  an  admitted  fact  in  chis  case  that  the  value  of  the  property 
claimed  exceeds  one  hunderd  rupees  and  that  no  instrument  of  sale  has 
been  executed  or  registered,  the  first  question  which  arises  in  this  appeal 
is  whether  a  right  of  pre-emption  can  be  enforced  in  respect  of  such  a 
transaction. 

It  is  established  upon  the  authorities  of  Muhammadan  law  to  which 
the  learned  Chief  Justice  has  referred,  that  the  right  of  pre-emption 
can  only  arise,  when  the  vendor  is  a  Muham-[353]madan  of  the 
Sunni  sect,  where  a  completed,  effective  and  valid  sale  has  taken  place 
and  there  has  been,  as  Baillie  says  in  his  Digest  of  Muhammadan  law, 
p.  477  "an  entire  cessation  of  all  right  on  the  part  of  the  seller."  The 
right  of  pre-emption  being,  as  was  justly  remarked  by  Mr.  Justice 
Mammood  in  his  judgment  in  the  case  of  Janki  v.  Girjadat  (1),  a  right  of 
substitution,  it  presupposes  not  only  a  sale,  but  the  complete  transfer  of 
all  the  right  of  the  owner  of  the  property  to  a  purchaser,  whose  place  the 
pre-emptor  takes.  That  the  pre-emptor  is  substituted  for  the  purchaser 
and  not  for  the  seller  is  evident,  not  only  from  the  fact  that  a  right  of 
pre-emption  cannot  arise  until  a  sale  has  taken  place,  but  also  from  the 
facts  that  the  pre-emptor  is  bound  to  pay  the  pre-emptive  price  to  the 
purchaser,  if  the  purchaser  has  paid  it,  and  not  to  the  seller,  and  that  the 
amount  of  that  price  is  the  sum  actually  paid  by  the  purchaser,  irrespec- 
tive of  the  real  value  of  the  property.  The  conditions,  therefore,  which 
are  precedent  to  the  enforcement  of  the  right  of  pre-emption  under  the 
Muhammadan  law  are,  first,  that  a  valid  sale  has  taken  place,  and 
secondly,  that  the  seller  has  been  completey  divested  of  all  his  rights  in 
the  property  sold  and  the  purchaser  has  been  invested  with  such  rights. 

Since  the  passing  of  the  Transfer  of  Property  Act,  1882,  a  sale  of  the 
immoveable  property  of  a  Muhammadan,  as  of  all  other  classes  of  persons, 
can  only  be  effected  in  accordance  with  the  rules  laid  down  in  s.  54 

(1)  7  A.  482. 
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189i        °f  that  Aot.     Under  the  provisions  of  that  section  in  the  case  of  immove- 

MAY  1.      aDl0  Property  of  the  value  of  one  hundred  rupees  and  upwards  no  transfer 

of    ownership  can  be  made  except   by    a   registered    instrument.     That 

FULL       section    has  superseded  the  rules  of  Muhammadan  law   as   to   sales  of 

BENCH,     inamoveable    property.     According  to    that    law  "  a    sale    is    completed 
by    declaration    and     acceptance"    (Hedaya,    Vol.    II,    p.    361).     And 

16  A,  344    where  there  is    an  unconditional   proposal   on  the  part  of  the  seller  and 
(F.B.)=      an  acceptance  of  that  proposal  by  the  purchaser  a  valid  sale  t,akv>s  pkce 

14  A.W.N.    an(3  the  execution  of  an   instrument  of  sale   or  the  delivery   of  possession 

(189*)  101.  jg  not  essential.  A  transaction,  therefore,  which  under  the  Muhammadan 
[354]  law  would  be  a  sale,  is  nothing  more  than  what  under  s.  54 
of  the  Transfer  of  Property  Act,  1882,  is  a  contract  for  sale,  and  cannot, 
having  regard  to  the  provisions  of  the  last  paragraph  of  that  section, 
create  any  interest  in  the  property  to  which  the  transaction  relates,  and 
transfer  ownership.  It  thus  follows  that  a  sale  of  immoveable  property 
of  the  value  of  one  hundred  rupees  and  upwards  made  according  to  the 
rules  of  Muhammdan  law  can  no  longer  extinguish  the  right  of  the  seller, 
.in  1  since  a  claim  for  pre-emption  cannot  arise  under  that  law  unless  the 
right  of  the  seller  has  become  completely  extinct,  it  seems  to  me  that, 
consistently  with  the  provisions  of  that  law,  such  a  claim  can  no  longer 
be  enforced  in  respect  of  a  transaction  which  would  be  a  sale  under  the 
Muhammadan  law,  but  is  not  a  sale  according  to  the  law  now  in  force. 
It  would  in  my  judgment  be  defeating  a  fundamental  rule  of  the  Muham- 
madan law  of  pre-emption  to  allow  the  enforcement  of  a  claim  for 
pre-emption  in  respect  of  such  a  transaction,  and  serious  anomalies  would 
be  the  result.  "  The  grand  principle  of  Shaffa,"  according  to  the  Hedaya 
(Vol.  Ill,  page  591)  "  is  the  conjunction  of  property,  and  its  object  to 
prevent  the  vexation  arising  from  a  disagreeable  neighbour.  "  If  pre-emp- 
tion can  be  claimed  upon  the  occurrence  of  what  would  be  a  sale  under 
the  Muhammadan  law,  we  shall  have  the  anomaly  of  having  a  pre-emptor 
before  a  severance  of  property  has  taken  place  and  before  a  disagreeable 
neighbour  has  come  into  existence.  Take,  again,  the  case  of  a  person  who 
has  purchased  the  property  in  question  for  consideration  and  without 
notice  of  the  contract  for  sale  with  the  alleged  first  vendee.  Under 
s.  40  of  Act  No.  IV  of  1882,  the  right  of  such  a  transferee  will  take  effect 
against  the  so  called  vendee,  and  if  his  purchase  was  of  a  date  prior  to 
that  of  the  institution  of  the  pre-emptor's  suit  his  right  cannot  be  defeated 
by  the  pre-emptor  also.  To  allow  a  claim  for  pre-emption  in  such  a  case 
against  the  so-called  vendee  to  whom  the  property  has  not  passed  at  all, 
will,  it  seems  to  me,  be  an  anamoly.  When,  again,  are  the  prelimi- 
naries of  immediate  demand  and  affirmatory  demand  required  by  Muham- 
madan law  to  be  performed?  It  is  not  incumbent  on  the  pre-emptor  to 
make  those  [355]  demands  when  he  has  knowledge  of  a  mere  contract 
for  sale.  He  is  not  bound  to  make  them  until  he  has  been  informed  that 
a  sale  has  actually  taken  place  and  has  been  completed.  Indeed,  accord- 
ing to  Mr.  Justice  Ameer  Ali  (Muhammadan  law,  2nd  ed.,  page  597)  if 
the  demand  be  made  "  whilst  negotiations  are  going  on  between  the 
vendor  and  the  vendee  it  is  of  no  avail."  Yet,  upon  the  contention  of  the 
respondent,  it  will  be  obligatory  on  the  pre-emptor  to  make  the  prelimi- 
nary demand  when  he  gets  information  of  what,  according  to  the  law  now 
in  force,  is  nothing  more  than  a  contract  for  sale.  In  practice  the  distinc- 
tion between  what  amounts  to  a  sale  under  the  Muhammadan  law  and 
what  is  a  sale  under  the  prevailing  law  of  the  country  will  rarely  be 
known,  and  the  result  will  be  that  in  a  great  many  cases  the  claim  for 

230 


YIII]  BEGAM  V.   MUHAMMAD   YAKUB  16  All.  3S6 

pre-emption  will  ba  defeated  on  the  ground  of  non-compliance  with  the        1894 
preliminary  requirements  of  Muhammadan  law,  M-AT  1. 

The    Muhammadan    law    of    pre-emption    has  not,  it  is  true,  been 
altered    or    modified    by   Act    No.  IV  of  1882  or  any  other  Act  of  the 
Legislature.     But  I  am  not  aware  of  any  legislative  enactment  which  has     BENCH, 
extended  that  law  to  transactions  of  sale  among  Muhatnmadans,  and  which        ~ ~ 
requires  the  Courts  in  this  country  to  administer  it  in  its  entirety.     Sub-  ' 

s.  (1)  of  s.  37  of  Act  No.  XII  of  1887  does  not  certainly  do  so.  It  was  held      ' .  ™7. 
in  Mussumat  Chundo  v.  Hakeem  Alim-ood-deen  (1)  that  under  s.  24  of  Act  '    '    ' 

No.  VI  of  1871  (which  has  now  been  replaced  by  s.  37  of  Act  No.  XII  of  ( 
1887),  '  Muhatamadan  law,  isi  not  applicable  in  suit  for  pre-emption 
between  Muhammadans  not  based  on  custom  or  contract;,"  It  is  only 
accordiug  to  the  rule  of  justice,  equity  and  good  conscience,  which  the 
Courts  are  bound  to  administer  under  sub-s.  (l)  of  s.  37,  that  it  has  been 
held  that  Muhammadan  law  should  be  applied  in  cases  of  pre-emption. 
In  my  judgment  whilst  the  principles  of  justice,  equity  and  good 
conscience  enjoin  on  the  one  hand  that  the  Muhammadan  law  of 
pre-emption  should  be  applied  to  sales  among  Muhammdans,  the  same 
principles  of  justice,  equity  and  good  conscience  require,  on  the 
[3S6]  other  hand,  that  the  spirit  and  not  the  letter  of  that  law  should  be 
applied,  and  that  it  should  be  applied  in  such  a  way  as  to  make  h  consist- 
ent with  the  prevailing  law  of  the  land.  Tbe  Muhmmadan  la-v,  us  I  have 
shown  above,  in  terms  requires  that  there  should  be  a  complete  transfer  of 
the  right  of  a  seller  and  an  entire  cessation  of  that  right  before  the  right 
of  pre-emption  can  arise,  and  it  would  certainly  be  acting  according  to  the 
spirit-  of  that  law  were  we  to  hold  that  no  such  right  can  arise  unless  the 
seller  has  been  divested  of  his  right  and  the  purchaser  invested  with  it  in  the 
manner  prescribed  by  the  law  now  in  force.  In  my  humble  judgment  it 
would  ba  acting  against  the  spirit  of  the  Muhammadan  law  to  apply  it  in 
its  integrity  to  a  state  of  things  which  is  now  in  existence,  but  which  was 
never  in  the  contemplation  of  the  framers  of  that  law.  I  fail  to  see  how 
the  view  for  which  Mr.  Amir-ud-din  has  contended  on  behalf  of  the 
appellants  will  open  a  door  to  fraud.  On  the  contrary  it  seems  to  me 
that  in  many  instances  persons  who  are  entitled  to  claim  pre-emption  will 
be  deprived  of  their  just  righf.if,  knowing  that  their  neighbour  has  entered 
into  a  contract  for  sale  with  a  stranger,  they  omit  to  make  the  preliminary 
demands  required  by  Muhammadan  law  in  the  reasonable  belief  that  under 
the  prevailing  law  of  the  land  no  sale  such  as  can  pass  the  title  of  the  seller 
to  the  purchaser  has  taken  place,  and  that  the  time  has  not  consequently 
arrived  when,  according  to  Muhammadan  law,  they  should  assert  their 
privilege  of  pre-emption. 

For  the  above  reasons  I  am  of  opinion  that,  in  the  absence  of  fraud, 
no  claim  for  pre-emption  under  the  Muhammadan  law  applicable  to  persons 
of  the  Hanifa  sect  can  arise  in  respect  of  the  sale  of  immoveable  property 
of  the  value  of  one  hundred  rupees  and  upwards,  unless  sue  bsale  has  been 
effected  according  to  the  provisions  of  s.  54  of  Act  No.  IV  of  1882.  I 
regret;  very  much  that  in  arriving  at  this  conclusion  I  have  the  misfor- 
tune to  differ  from  the  learned  Chief  Justice  and  my  other  learned  collea- 
gues. But  I  am  unable  to  come  to  any  other  conclusion  consistently 
with  the  principles  of  justice,  equity  and  good  conscience  which  we  are 
bound  to  administer.  Fraud  and  the  peculiar  circumstances  of  each 

(1)  6  N.  W.P.H.G.R.  (1874)  28. 
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1894        [357]  individual  case  will,  however,  make  considerable  difference  in  the  ap- 
MAT  l,      plication  of  the  rule,  which  I  have  stated  above,  as  I  shall  presently  show. 
The  next  question,  which  arises  in   this  appeal,  is  whether  in  the 
FULL      peculiar  circumstances  of  this  case,  and  on  the  findings  of  fact  arrived  at 
BENCH,     by  the  lower  appellate  Court,  the  plaintiffs  are  entitled  to  a  decree.     The 
"" —        learned  Judge  below  has  substantially  found  that  a  sale  of  the  property  in 
fp  dispute  has  actually  been  effected,  that  consideration    has   passed  and 

a  '  W°K    P°S8es8i°D  has  been  delivered,  and  that  an  instrument  of  sale  haa  not  been 
'  executed  and   registered  simply  to  defeat  pre-emption   and  defraud   the 

'  '  pre-emptor.  However  unwarrantable  these  findings  may  be  upon  the 
evidence  adduced  by  the  parties,  we  are  bound  to  accept  them  in  second 
appeal  when  it  is  neither  alleged  nor  shown  that  there  is  no  legal  evidence 
whatever  to  support  them.  Such  being  the  nature  of  the  transaction 
entered  into  by  the  defendants  in  this  case,  I  am  of  opinion  that  they 
have  no  valid  answer  to  the  claim  of  the  plaintiffs-pre-emptors,  and  that 
fchey  cannot  be  allowed  to  set  up  their  own  fraud  against  the  plaintiffs' 
claim  to  take  the  benefit  of  it.  As  consideration  passed  and  possession 
was  delivered  to  the  purchaser,  and  as  ifc  has  not  been  found  by  the  lower 
appellate  Court  that  the  omission  to  execute  an  instrument  of  sale  was  a 
part  of  the  original  contract  of  sale,  the  purchaser  was  entitled  to  claim 
specific  performance  of  that  contract  under  cl,  I  (d)  of  s.  55  of  Act  No.  IV 
of  1882  to  obtain  a  conveyance  of  property  executed  by  the  seller.  The 
principles  upon  which  Courts  of  equity  in  England  decree  specific  perform- 
ance of  contracts  respecting  lands  where  such  contracts  are  within  the 
provisions  of  the  Statute  of  Frauds  apply  in  my  judgment  with  equal  force 
to  similar  contracts  in  this  country  which  fall  within  the  provisions 
of  s.  54  of  Act  No.  IV  of  1882.  One  of  the  cases  in  which  a  Court  of 
equity  will  enforce  specific  performance  in  England  is  "  where  the  parol 
agreement  has  been  partly  carried  into  execution."  "  The  distinct  ground 
upon  which  Courts  of  equity  interfere  in  cases  of  this  sort  is  that 
otherwise  one  party  would  be  able  to  practice  a  fraud  upon  the  other  ;  and  it 
[358]  could  never  be  the  intention  of  the  Statute  to  enable  any  party  to 
commit  such  a  fraud  with  impunity."  (Story's  Equity  Jurisprudence, 
Grigsby's  edition  of  1892,  p.  499.)  According  to  the  same  learned  author 
"  a  more  general  ground,  and  that  which  ought  to  be  the  governing  rule  in 
cases  of  this  sort,  is  that  nothing  is  to  be  considered  as  a  part  performance 
which  does  not  put  the  party  into  a  situation  which  is  a  fraud  upon  him 
unless  the  agreement  is  fully  performed.  Thus,  for  instance,  if  upon  a 
parol  agreement  a  man  is  admitted  into  possession,  he  is  made  a  tres- 
passer, and  is  liable  to  answer  as  a  trespasser,  if  there  be  no  agreement 
valid  in  law  or  equity.  Now  for  the  purpose  of  defending  himself  against 
a  charge  as  a  trespasser  and  against  an  action  to  account  for  the  profits  in 
such  a  case,  the  evidence  of  a  parol  agreement  would  seem  to  be  admissi- 
ble for  his  protection  ;  and  if  admissible  for  such  a  purpose,  there  seems  no 
reason  why  it  should  not  he  admissible  throughout."  (Story's  Equity 
Jurisprudence,  Grigsby's  edition,  page  501.)  The  Courts  in  this  country 
being  Courts  both  of  law  and  equity  are  as  much  bound  as  the  Courts 
of  equity  in  England,  to  give  effect  to  the  principles  enunciated  in  the 
passage  quoted  above.  Upon  a  legitimate  application  of  these  principles 
not  only  is  the  purchaser  who  has  obtained  possession  entitled  to  enforce 
specific  performance  of  the  contract  for  sale,  but  if  an  attempt  be  made 
by  the  seller  to  evict  him  by  an  action  in  ejectment  he  would  have 
a  valid  answer  to  the  action  on  the  ground  of  fraud.  The  same  ground 
would  be  available  to  him  to  entitle  him  to  recover  possession  in  the 
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event  of  his    being  ousted  by  the  seller.     To  hold   otherwise   would   be       1894 
to  enable  a   seller  to  perpetrate  a  fraud  on  the  purchaser  with  impunity.          MAY  l. 

In    the  present  case,  as   found   by     the  lower   appellate  Court,  the 
seller  having  received  consideration  from  the  buyer  and  put  him  in  posses-       FULL 
sion,  a    sale  was  effected  in  fact,  although  the  execution  of  an  instrument     BENCH, 
of  sale   was  omitted  fraudulently  to  evade  the  law  of   pre-emption.     The 
seller  could  not  in  such  a  case  question  or  defeat  the  title  of  the  purchaser,    16  A>  3M 
and  I  cannot  conceive  of  [359]  an  instance  in   which  it  could  be  defeated      (F.B.)  = 
even   by  a    third  party   deriving  6itle  from  the  seller.     The  right  of  the   **  A.W.N, 
seller,   therefore,  became  totally  extinct  as  against  the  purchaser  and  vested   ^ 
in   him  validly  and  completely.     Upon  such  a  cessation  of  title  a  right;  of 
pre-emption   arose   and   the  plaintiffs   became  entitled  to  assert  it  and  to 
maintain  their  suit. 

For  the  above  reasons  I  concur  in  the  decree  proposed  by  the  learned 
Chief  Justice. 

Decree  modified. 


16  A.  359  =  14  A.W.N,  (1894)  119, 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Burkitt. 


HARCHANDAR  SINGH  AND  OTHERS  (Defendants)  v.  LAL  BAHADUR 
SINGH  AND  ANOTHER  (Plaintiff]  *     [1st  May,  1804.] 

Civil  Procedure  Cede,  ss.  16,  19,  45, — Jurisdiction  -Joinder  of  causes  of  action— Suit  for 
recovery  of  possession  of  immoveable  property  within  the  territorial  jurisdiction  of 
difftrent  Courts. 

Where  certain  plaintiffs  claimed  possession  of  separate  portions  of  land  situated 
in  two  different  districts  on  the  same  title  against  the  same  defendants  alleging  a 
dispossession  on  one  day  from  patt  of  the  property  claimed  in  district  A  and  from 
the  whole  in  district  B,  and  on  another  day  from  the  rest  of  the  property  in  district 
A  :  Held  that  the  plaintiffs  could  bring  one  suit  for  recovery  of  the  whole  property 
in  both  districts  and  that  suoh  suit  was  properly  brought  in  a  Court  in  district  A. 
Katija  v.  Ismail  (I)  referred  to. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
'Court. 

Munshi  Jwala  Prasad,  for  the  appellants. 
Munshi  Bam  Prasad,  for  the  respondents. 

JUDGMENT.- 

EDGE,  C.J.,  and  BURKIIT,  J. — This  is  a  second  appeal  by  the  defen- 
dants to  the  suit.  The  plaintiffs  brought  their  suit  in  the  Court  of  the 
Munsif  of  Sayidpur,  which  is  within  the  district  of  Gbazipur,  and  is  also 
a  Court  subordinate  to  the  Judge  of  Ghazipur.  They  claimed  possession  of 
immoveable  property  part  of  which  was  [360]  within  the  local  jurisdiction 
of  the  Munsif  of  Sayidpur  and  part  of  which  was  within  the  adjoining 
District  of  Jaunpur.  The  latter  property  was  within  the  local  area  of  the 
Court  of  a  Munsif  subordinate  to  the  Judge  of  Jaunpur.  The  plaintiffs 
alleged  a  dispossession  by  the  defendants  of  part  of  the  property  in  Ghazi- 
pur which  is  in  suit,  and  of  the  property  in  Jaunpur  on  a  day  in  June  1891, 

*  Second  Appeal  No.  961  of  1892,  from  a  decree  of  Maulvi  Muhammad  Ismail  Khan, 
Subordinate  Judge  of  Ghazipur,  dated  the  SOth  June  1892,  modifying  a  decree  of  Bibu 
Chandi  Prasad,  Munsif  of  Sayidpur,  dated  the  22nd  March  1892. 

(1)  12  M.  380. 
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1894        and  they  alleged  a  dispossession  of  the  remaining  property  in  Ghazipur  which 
MAY  l.       is  io  suit  on  a  day  in  August  1891.     Their  claim  to  the  property  is  a  claim 
on  title.     The  plaintiffs  also  asked  for  damages  on  account  of  the  alleged 
APPEL-     wrongful  dispossession  by  the  defendants. 

LATE  The  plaintiffs'  case  was  this  : — One  Bang  Bahadur  Singh,  who  was  a 

QlVIL       brother  of  the  plaintiffs,  had,  on  the  12th  of  February  1893,  sold  property 

'      in  different  villages  to  persons  through  whom  the  defendants  claimed.     By 

16  A.  839=  the  deed  Bang  Bahadur  Singh  excepted  from  the  sale  the  lands,  the  subject 

14  A.W.N.    of  this  suit,  to  himself  from  generation  to  generation  free  from  payment  of 

(1894)  119.    the  Government  revenue.     It  was  agreed  by  the  sale  deed  that  the  vendor 

should  enjoy    the  profits   of  the  excepted  lands,   but  should  not  alienate 

those  lands  without  the  consent  of  the  vendees,   and  by  the  terms  of  the 

deed  the  lands  so  excepted  from  the   sale  were  to  be  held  by  the  vendors 

as  a  Muafii  holding  ;  the  inference  from  which  is  that  the  vendees  had  to 

pay  the  Government  revenue  payable  in  respect  of  such  excepted  lands. 

On  behalf  of  the  defendants  it  has  been  contended  that,  the  vendor 
having  died  and  the  plaintiffs  not  being  his  lineal  descendants,  the  defen- 
dants were  entitled  to  the  present  enjoyment  of  the  excepted  lands  as 
fully  as  they  were  entitled  to  the  other  lands  of  the  villages  conveyed  to 
them. 

In  our  opinion  there  is  no  foundation  for  such  a  contention.  It 
is  quite  clear  that  the  vendor  reserved  to  himself  and  his  sucoessors-in- 
title  the  excepted  lands,  and  it  is  also  perfectly  clear  that  they  did  not  sell 
those  excepted  lands,  or  confer  any  title  in  respect  of  them  on  the  vendees. 
The  plaintiffs  are  legal  representatives  of  the  vendor.  The  defendanta 
have  absolutly  no  title  to  the  excepted  lands. 

[361]  The  other  contention  on  behalf  of  the  defendants  here  was 
that  there  were  two  separate  causes  of  action  in  the  suifc,  and  that  there 
was  no  jurisdiction  in  the  Court  of  the  Munsif  of  Sayidpur  to  try  the  suit 
so  far  as  it  related  to  the  lands  in  the  district  of  Jaunpur.  It  is  not 
necessary  in  our  opinion  to  decide  whether  there  are  two  causes  of  action 
or  not  by  reason  of  the  dispossession  by  the  defendants  of  the  plaintiff  as 
to  some  of  the  lands  having  been  on  one  day  and  as  to  the  rest  of  the 
lands  having  been  on  another  day.  It  would  appear  from  tha  case  of 
Jumoona  Dassee  Ghoudhranee  v.  Bamasoondcree  Dassee  Choudhranee  (l)» 
that  ousters  on  different  dates  from  different  portions  of  the  same  property 
would  nofe  form  distinct  causes  of  action,  so  long  as  they  were  committed 
by  the  same  persons  and  aa  part  of  the  same  contest,  as  to  right, 
and  that  one  suit  to  recover  all  the  property  from  which  the  plaintiff 
was  so  ousted,  the  act  of  ouster  having  taken  place  before  suit, 
was  the  proper  remedy.  That  was  a  ruling  which  had  reference  to 
ss.  7  and  12  of  Act  No.  VIII  of  1859,  and  in  that  case  the  plaintiff  had 
brought  her  suit  in  the  Eajshaye  Court  for  the  partition  of  property  lying 
within  the  jurisdiction  of  that  Court,  and  she  subsequently  sued  in  the 
Nuddea  Court  for  a  partition  of  a  portion  of  the  property  lying  within  the 
jurisdiction  of  that  Court,  and  it  was  held  that  by  reason  of  the  suit  in 
the  Eajshaye  Court  and  s.  12  of  Act  No.  VIII  of  1859,  her  suit  in  the 
Nuddea  Court  was  barred.  The  next  case  is  that  of  Subba  Rau  v.  Rama 
Ran  (2).  In  that  case  the  Madras  High  Court  held  that  where  immove- 
able  property  was  partly  within  the  jurisdiction  of  one  Court  and  partly 
within  the  jurisdiction  of  another,  a  plaintiff  claiming  such  property  had 
the  option  of  bringing  one  suit  for  the  whole  property  in  either  Court  or 


(1)  2  W.R.O.R.  148. 


(2)  3  M.H.O.R.  376. 
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a  separate   suit  in  each  Court  for  the  property  within  the  jurisdiction  of        1894 
the    Court.     The    Madras    Court    took    that    view  from    the  particular 
wording  of  ss.  11  and  12,  by  which,  if  a  plaintiff  sued  in  one  Court  for 
property  within  the  jurisdiction  of  that  Court  and  for  property  within  the     APPEL- 
jurisdiction  of  another  Court,   it  was  necessary  to  get  the  authority  of  a       LATE 
superior  Court  to  enable   the  Court  to  proceed  [362]  with  the  hearing  of 
the  suit.     Section    19  of    Act    No.    XIV    of    1882  contains    no  similar 
restriction.  16  A.  359  = 

The  sections,  which  we  have  to  consider  here  are  ss.  16-»-19  and  45  of  14  A  W,N. 
Act  No.  XIV  of  1582.  By  s.  44  the  plaintiff  is,  subject  to  orders  as  the  (1894)  119. 
Court  may  pass,  enabled  to  unite  in  one  suit  several  causes  of  action 
against  the  same  defendants  jointly.  It  is  abundantly  clear  in  this  case 
that  it  was  a  reasonable  and  proper  thing  to  do,  if  there  were  separate 
causes  of  action  here,  to  join  them  in  one  suit,  if  that  suit  could  be  tried 
by  the  Court  in  which  it  was  instituted,  as  the  title  to  all  the  property  to 
which  the  defence  related  was  the  same,  and,  although  the  lands  claimed 
were  in  different  districts  and  were  not  conterminous  or  even  adjacent,  as 
we  understand,  it  was  only  reasonable  that  there  should  be  one  suit  and 
one  suit  only.  If  s.  16  of  the  Code  stood  alone  it  would  have  been  neces- 
sary to  institute  a  suit  in  the  Court  of  Sayidpur  in  respect  of  the 
property  within  the  jurisdiction  of  that  Court,  and  a  separate  suit  in  a 
Court  in  the  district  of  Jaunpur  in  respect  of  the  property  within  the 
jurisdiction  of  that  Court.  However,  s.  19  of  Act  No.  XIV  of  1882, 
which  corresponds-  generally  with  s.  52  of  Act  No.  VIII  of  1859,  but 
under  which  there  is  no  necessity  to  obtain  the  sanction  of  a  superior 
Court  for  the  trial  of  the  suit,  enacts  thab,  if  the  suit  be  to  obtain 
relief  respecting  or  compensation  for  injury  to  immoveable  property 
situate  within  the  limits  of  different  district?,  the  suit  may  be  instituted  in 
any  Court  competent  to  try  it  within  whose  jurisdiction  any  of  the  property 
is  situate.  The  earlier  part  of  the  section  provides  a  similar  rule  where 
the  immoveable  property  is  situate  within  the  limits  of  a  single  district,  but 
within  the  jurisdiction  of  different  Courts.  The  only  decision  of  which 
we  are  aware  which  is  relevant  to  the  case  before  us,  is  that  of  Khatija  v. 
Ismail  (1).  There  a  suit  for  an  undivided  share  of  property,  part  of  which 
was  within  the  jurisdiction  of  the  Court  at  Mangalore,  in  the  Madras 
Presidency,  and  part  of  which  was  within  the  jurisdiction  of  a  Court  at 
Bhatkal,  which  apparently  was  in  the  Bombay  Presidency,  was  brought  in 
the  Court  of  Mangalore.  The  [363]  parties  to  the  suit  after  it  was  brought, 
compromised  the  claim  so  far  as  it  related  to  the  property  within  the 
jurisdiction  of  the  Court  at  Mangalore,  and  it  was  subsequently  objected 
that,  the  claim  as  to  that  property  having  been  withdrawn  from  the  juris- 
diction of  the  Court,  the  Court  at  Mangalore  had  no  jurisdiction  to  proceed 
with  the  suit  relating  to  the  property  within  the  jurisdiction  of  the  Court 
at  Bhatkal.  The  High  Court  at  Madras  held,  and  we  think  rightly,  that 
the  Court  at  Mangalore  having  been  seized  at  the  institution  of  the  suit 
with  jurisdiction  to  dispose  of  the  whole  suit,  its  jurisdiction  to  hear  or 
determine  the  suit,  so  far  as  it  related  to  that  part  of  the  property  within 
the  local  limits  of  the  jurisdiction  of  the  Court  at  Bbatkal,  did  not  deter- 
mine on  the  withdrawal  from  the  litigation  of  that  part  of  the  suit  relating 
to  the  property  within  the  local  limits  of  the  Mangalore  Court.  It  is 
obvious  that  the  High  Court  at  Madras  had  jurisdiction  to  hear  and  deter- 
mine the  whole  suit.  The  provisions  of  s.  19  of  the  Code  of  Civil  Procedure 

(1)  12  M.  380. 
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1894  a^  reasonable  provisions  intended  for    the    benefit  of  litigants    and    to 

MAY  i.  avoid  multiplicity  of  suits  with  regard  to  immoveable  property.  It  is  to  be 

observed  that  s.  19  says  nothing  as  to  one  or  more  causes  of  action  ;    it 

APPEL-  only  refers  to    cases  in    which    the  suit  is  to  obtain  relief  respecting  or 

LATE  compensation  for  wrong  to  immoveable  property.     In  our  opinion    the 

CIVIL.  Munsif  of  Sayidpur  had  jurisdiction,  and  we  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

IB  A.  339=  

liA.W.N. 

(1894)  119.  16  A.  363  (F  B.)  =  U  A.W.N.  (1894)  113. 

FLL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell, 

Mr,  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Banerji  and 

Mr.  Justice  Burkitt. 


BABD  NANDAN  PRASAD  (Plaintifi]  v.  CHANGUR  (Defendant).* 
[1st  May,  1894.] 

Act  XII  of  1881  (N.  W.  P.  Rent  Act},  ss.  93,  206,  207,  208— Act  XII  cf  1887  (Bengal 
Civil  Courts  Act)  s.  22,  cl.  3  —  Transfer  of  appeal  in  a  Rent  Court  suit  ftom  the 
District  Judge  to  the  Subordinate  Judge — Powers  exercisable  by  the  Subordinate 
Judge. 

Clause  (3)  of  8.  22  of  Act  XII  of  1887,  makes  ss.  206,  207  and  208  of  Act 
No.  XII  of  1881  applicaible  to  appeals  in  suits  within  s-  93  of  Act  No  XII  of  1881 
when  such  [364]  appeals  hava  been  transferred  under  s.  22  of  Aot  No.  XII  of  1887 
by  a  District  Judge  to  a  Subordinate  Judge  and  are  beicig  heard  by  suob  Subor- 
dinate Judge. 

(R.,  6O.C.  104.] 

THIS  was  a  reference  to  the  Full  Bench  made  by  EDGE,  C.J.,  and 
BCJRKITT,  J.  The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court. 

Pandit  Sundar  Lai,  for  the  appellant. 

Munshi  Gobind  Prasad,  for  the  respondent. 

The  judgment  of  the  Court  (EDGE,  C.J.,  TYRRELL,  KNOX,  BLAIR, 
BANERJI  and  BURKITT,  JJ.)  was  delivered  by  EDGE,  CJ. 

JUDGMENT. 

The  suit  in  which  this  second  appeal  arises  is  one  for  arrears  of  rent 
to  which  s.  93,  cl.  (a)  of  Act  No.  XII  of  1881  applies,  and  is  consequently 
one  the  cognizance  of  which,  except  in  the  way  of  appeal,  is  exclusively 
confined  to  Courts  of  Revenue. 

The  suit  was  instituted  in  the  Court  of  the  Munsif  of  Bansgaon.  In 
that  Court  an  objection  was  taken  on  behalf  of  the  defendant  that  the 
suit  was  instituted  in  the  wrong  Court,  in  other  words,  that  it  was  a  suit 
which,  by  reason  of  s.  93  of  Act  No.  XII  of  1881,  a  Munsif  had  not 
jurisdiction  to  hear  and  determine.  The  Munsif  held  that  the  suit  was 
not  one  to  which  that  section  applied,  and,  having  heard  the  suit,  gave 
the  plaintiff  a  decree.  From  that  decree  the  defendant  appealed  to  the 
Court  of  the  District  Judge  of  Gorakhpur.  The  District  Judge  acting 

*  Second  Appeal  Noi  1031  of  1892,  from  a  decree  of  Maulvi  Muhammad  Mazhar 
.Hasan  Khan,  Additional  Subordinate  Judge  of  Gorakhpur,  dated  30ch  June  1892, 
reversing  a  deoiee  of  Maulvi  Abdul  Rahim,  Muusif  of  Bansgaon,  dated  24th  January 
1891. 
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under  s*  22  of  Act  No.  XII  of  1887  transferred  the  appeal   to  the  Addi-       1894 
tional   Subordinate  Judge  of    Gorakhpur,   who  was   a  Subordinate  Judge      MAY  1 

under    the    administrative    control  of  the  District  Judge  of  Gorakhpur.         ' 

The  Additional    Subordinate  Judge,  holding  that  the  suit  was  not  a  suit      FULL 
which  was  cognizable  by  a  Civil  Court,  allowed  the  -appeal   and  dismissed     BENCH, 
the    suit.     From    the    decree    of  the  Additional    Subordinate  Judge  the 
plaintiff  has  brought  this  appeal.     The  Additional  Subordinate  Judge  was     16  *•  863 
right  in  so  far  only  as  he  held  that  the  suit  was  one  to  which  s.  93   of      (F.B.)  = 
Act  No.  XII  of  1881  applied.  «  A.W.N, 

The  question  which  we  have  to  decide  is,  does  or  does  not  ol.  (3)  of  (*89i)  113. 
s.  22  of  Act  No.  XII  of  1887  make  ss.  206,  207  and  208  of  Act  No.  XII 
of  1881  applicable  to  appeals  in  suits  within  s.  93  of  Act  [365]  No.  XII  of 
1881,  when  such  appeals  have  been  transferred  under  s.  22  of  Act 
No.  XII  of  1887  by  a  District  Judge  to  a  Subordinate  Judge  and  are  being 
heard  by  such  Subordinate  Judge. 

It  had,  we  believe,  been  invariably  held  by  this  Court  prior  to  the 
passing  of  Act  No.  XII  of  1887  that  ss.  206,  207  and  208  of  Act  No.  XII 
of  1881  and  ss.  206,  207  and  208  of  Act  No.  XVIII  of  1873  were  not 
applicable  to  appeals  to  District  Judges  in  suits  within  s.  93  of  either  of 
those  Acts,  except  when  the  appeals  were  being  heard  and  determined  by  the 
District  Judge,  and  were  not  applicable  to  such  appeals  when  at  hearing 
by  a  Subordinate  Judge  upon  a  transfer  by  the  District  Judge  to  the 
Subordinate  Judge  under  s.  26  of  Act  No.  VI  of  1871. 

Section  26  of  Act  No.  VI  of  1871,  was  as  follows  :— 

"  Every  District  Judge  may,  from  time  to  time,  subject  to  the  orders 
of  the  High  Court,  refer  to  any  Subordinate  Judge  under  his  control  any 
appeals  pending  before  him  from  the  decisions  of.Munaifs,  and  such 
Subordinate  Judge  shall  hear  and  dispose  of  such  appeals  accordingly. 
The  District  Judge  may  withdraw  any  appeals  so  referred  and  hear  and 
dispose  of  appeals  so  withdrawn." 

Section  22  of  Act  No.  XII  of  1887,  is  as  follows  :— 

"  (l)  A  District  Judge  may  transfer  to  any  Subordinate  Judge  under 
his  administrative  control  any  appeals  pending  before  him  from  the  decrees 
or  orders  of  Munsifs. 

"  (2)  The  District  Judge  may  withdraw  any  appeal  so  transferred, 
and  either  hear  and  dispose  of  it  himself  or  transfer  it  to  a  Court  under  his 
administrative  control  competent  to  dispose  of  it. 

"  (3)  Appeals  transferred  under  this  section  shall  be  disposed  of  subject 
to  the  rules  applicable  to  like  appeals  when  disposed  of42by  the  District 
Judge." 

In  in  the  matter  of  Shama  Charan  Dutt  v.  L.  Payne  and  Co.,  (1),  it 
was  held,  in  reference  to  s.  26  of  Act  No.  VI  of  1871,  and  s.  576  of 
Act  No.  VIII  of  1859,  that  "  a  District  Judge  has  power  to  refer 
cases  to  the  Subordinate  Judge,  who  is  to  hear  and  dispose  of  them 
accordingly,  that  is,  as  a  District  Judge,  [366]  and  therefore  by  implication 
the  Subordinate  Judge  has  the  same  power  of  reviewing  the  judgment  as 
a  District  Judge  has."  The  suit  in  that  case  was  one  which  apparently  was 
not  at  any  stage  excluded  from  the  jurisdiction  of  the  Civil  Courts,  So 
far  as  we  are  aware  this  Court  has  never  considered  that  upon  a  transfer 
by  a  District  Judge  to  a  Subordinate  Judge,  under  either  s.  26  of  Act 
No.  VI  of  1871  or  s.  22  of  Act  No.  XII  of  1887,  of  an  appeal  in  a  suit  which 
in  all  its  stages  was  within  the  jurisdiction  of  the  Civil  Courts,  the 

(1)  18  W.R.O.R.  292. 
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1894       Subordinate   Judge   could   not   in  the  hearing  and    determining  of  such 

MAY  l.      appeal  exercise  all  the  jurisdiction  and  powers  which    the  District  Judge 

could  have  exercised  if  the  appeal  was  at  hearing  before  himself.     It  was, 

FULL      however,  considered  by  this  Court  that  the  appellate  Court  referred  to  in 

BENCH,  ss.  206,  207  and  208  of  Act  No.  XII  of  1881,  and  in  ss.  206,  207  and  208 
of  Act  No.  XVIII  of  1873  was  the  District  Judge  or  the  High  Court,  as  the 

16  A.  863     cage  might  be,  and  was  not  the  Court  of  a  Subordinate  Judge  upon  a  trans- 
(F.B.)=     fer  of  an  appeal  to  which  those   sections  related.     One  reason  why  that 

14  A.W.N.   vjew  of  the  law  was  entertained  by  this  Court  was  that  the  provisions  of 

(1894)  113.  sg.  206,  207  and  208  of  Act  No.  XVIII  of  1873  were  first  introduced  into 
the  Statute  Book  by  that  Act  two  years  after  the  passing  of  Act  No.  VI 
of  1871 ;  and  that  by  Act  No.  XVIII  of  1873,  and  subsequently  bv  Act 
No.  XII  of  1881,  in  certain  cases  the  Legislature  made  the  District  Judge 
or  the  High  Court  the  Court  of  appeal  from  the  Courts  of  Eevenue  in 
these  Provinces,  and  had  in  no  case  allowed  an  appeal  to  lie  in  these 
Provinces  from  a  Court  of  Eevenue  to  a  Subordinate  Judge.  It  was 
assumed  that  the  Legislature  in  enacting  ss.  206,  207  and  208  of  Act 
No.  XVIII  of  1873,  and  ss.  206,  207  and  208  of  Act  No.  XII  of  1881, 
intended  those  sections  to  apply  only  to  the  Courts  of  District  Judges  and 
to  the  High  Court,  which  in  certain  cases  had  to  exercise  appellate 
jurisdiction  in  suits  otherwise  confined  to  the  exclusive  jurisdiction  of 
Courts  of  Revenue.  Whether  that  view  was  or  was  not  correct,  it  was 
in  many  cases  given  effect  to  by  this  Court.  We  find  that  the  Legis- 
lature in  enacting  Act  No.  XII  of  1887  has  departed  considerably  in 
s.  22  from  the  doctrine  of  s.  26  of  Act  No.  VI  of  1871,  and  by  such  depar- 
ture has,  whatever  may  have  been  the  intention  of  the  [367]  Legislature, 
made  ss.  206,  207  and  208  of  Act  No.  XII  of  1881  applicable  to  cases 
such  as  that  before  us. 

Amongst  the  rules  which  would  have  been  applicable  to  the  appeal  in 
this  case  to  the  District  Judge  and  to  like  appeals,  if  the  appeal  to  the 
District  Judge  or  suchlike  appeals  had  been  disposed  of  by  the  District 
Judge,  are  the  rales  or  provisions  of  Statute  law  contained  in  ss.  206, 
207  and  208  respectively  of  Act  No.  XII  of  1881.  Many  illustrations  are 
to  be  found  in  Acts  of  the  Governor-General  in  Council  of  the  use  of  the 
word  "rules "as  including  provisions  of  the  Statute  law.  One  such 
illustration  is  afforded  by  s.  55  of  Act  No.  IV  of  1882  ;  another  such 
illustration  is  to  be  found  in  s.  190  of  Act  No.  XII  of  1881. 

It  could  not  be  contended  whether  the  Legislature  intended  it  or  not, 
that  the  Legislature  by  enacting  s.  22  of  Act  No.  XII  of  1887  without  any 
reservation  did  not  confer  upon  a  District  Judge  the  power  to  transfer  to 
any  Subordinate  Judge  within  his  administrative  control  any  appeal  pend- 
ing before  the  District  Judge  from  the  decree  or  order  of  a  Munsif. 
The  appeal  in  this  suit  to  the  District  Judge  was  such  an  appeal.  It  may 
well  be  that  the  consideration  to  which  we  shall  presently  refer  influenced 
the  Legislature  to  confer  by  clause  (3)  of  s.  22  of  Act  No.  XII  of  1887 
upon  the  Subordinate  Judge  to  whom  a  transfer  so  authorised  was  made, 
all  the  powers  which  could  or  should  be  exercised  by  the  District  Judge  in 
the  appeal  if  he  bad  not  made  the  transfer. 

If  in  such  a  case  s.  206  of  Act  No.  XII  of  1881  was  not  made  applic- 
able upon  the  transfer  to  the  hearing  and  determination  by  a  Subordi- 
nate Judge  of  an  appeal  from  a  decree  of  a  Munsif  in  a  suit,  which  was, 
except  in  the  way  of  appeal,  by  reason  of  s.  93  of  Act  No.  XII  of  1881, 
within  the  exclusive  jurisdiction  of  a  Court  of  Revenue,  an  anomaly  would 
exist  and  an  injustice  might  be  caused.  In  an  appeal  to  the  District  Judge 
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from  the  decree  of  a  Munsif  in  such  a  suit,  the  District  Judge,  if  he  did  nob       1894 

transfer  the  appeal  under  s.  22  of  Act  No.  XII  of  1887,  would  be  bound  by      MAY  1. 

s.  206  of  Acfc  No.  XII  of  1881  to  dispose  of  the  appeal  as  if  the  suit  had 

been  instituted  in  the  right  Court,  if  the  objection  that  the  suit  had  been      FULL 

[368]  instituted  in  the  wrong  Court  had  not  been  taken  in  the  Court  of  the     BENCH. 

Munsif,  whilst,  on  the  other  hand,  if  s.  206  of  Act  No.  XII    of   1881  was 

not  applicable  to  the  hearing  and  determining  of  such  an  appeal  by  a  Subor-     16  *•  363 

dinate  Judge  upon  a  transfer,  the  Subordinate  Judge  would  be  bound,  without      ^-* 

considering  the  merits  or  the  other  legal  rights  of  theparties  in  the  suit  to  give   14  A-®.N 

effect  to  the  objection  to  the  jurisdiction  and  dispose  of  the  appeal  by  making   (*89i)  113. 

an  order  under  s.  57,  el.  (a)  of  Act  No.  XIV  of  1882  returning  the  plaint  to 

be   presented  to   the   proper  Court.  That  would  be  the  anomaly  to  which 

we  refer.     The  injustice  might  arise  in  this  way.  Assume  that  the  plaintiff 

in  such  a  suit  was  on  the  merits  and  in  law  entitled  to  a  decree  against  the 

defendant  if  his  suit  had  been  instituted  in  a  Court  of  Revenue  instead  of  in 

the  Court  of  a  Munsif.     Assume  that,  whether  or  not  an  objection  to  the 

jurisdiction  was  taken  in  the  Court  of  the  Munsif,  the  Munsif  had  given  the 

plaintiff  a  decree,  and  the  defendant  appealed,  and  the  District  Judge  acting 

under  s.  22  of  Act  No.  XII  of  1887  transferred  the  appeal  to  a  Subordinate 

Judge.     Farther    assume  that  the  Subordinate    Judge  acting  according  to 

law,  ss.  206,    207  and  203  of    Act  No.    XII  of  1881    not    applying  in  the 

assumed  case,  returned    the  plaint  under  s.  57,  ol.   (a)  to  be  presented  to 

the  proper    Court,  and    assume   that  by  that  time,  as  might    frequently 

happen,  the  period  of  limitation    within  which  such  suit  could  be  brought 

in  a  Court  of    Revenue  had    expired,  the  plaintiff    would  be  left  without  a 

remedy.     In  such  a  case  the  plaintiff  who  had  had  a  perfectly  good  cause 

of  action    against  the    defendant    would,    by    reason    of    the    transfer, 

which  was  authorised  by  the  Legislature  by  s.  22  of  Act  No,  XII  of  1887, 

and  which  was    made  by  the  District  Judga  for    purely  administrative 

purposes  to  relieve   the  congestion  of  ponding  files    in  his  own  Court,  and 

without  any  knowledge  of  the  points   arising  in  the  appeal,  be  deprived  of 

the  decree  which  he   had  rightly  obtained  on    the  merits  from  the  Munsif, 

and  which    the  District   Judga  would   have  been    bound  to    affirm  had  he 

himself  tried  the  appeal,  and  would  in  such  case  be  left  without  a  remedy. 

We  say  that  in    such  a  case  the  plaintiff    would  be  left  without  a  remedy, 

because  Act  No.    XII  of  1881  nrovides  by  s.  94,  so  far  as   the  institution 

of  suits  is  concerned,  its   own  [369]  period  of  limitation  and  the  Lagisla 

true   has    not    made  applicable    to   suits  in  a    Court  of  Revenue,  s.  14  of 

No.  XV  of  1877,  and  Act  No.  XII  of   1881   contain  no   provisions  similar 

to  that  contained  in  s.  14  of  Act  No.  XV  of  1877. 

Notwithstanding  the  considerations  to  which  we  have  referred,  some 
of  us  doubt  that  the  Legislature  had  present  in  its  contemplation  ss.  206, 
207  and  203  of  Act  No.  XII  of  188l"  when  Act  No.  XII  of  1887  was 
passed,  but  we  all  feel  that  we  must  apply  s.  22  of  Act  No.  XII  of  1887, 
in  accordance  with  its  obvious  construction. 

We  hold  that  in  this  ease  the  Subordinate  Judge  should  have  proceeded 
under  s.  207  or  s.  203  of  Act  No.  XII  of  1881  as  the  case  might  ba. 

We  would  set  aside  the  decree  of  the  Subordinate  Judge  and  remand 
the  case  under  s.  562  of  Act  No.  XIV  of  1882.  With  this  expression  of 
opinion  the  appeal  will  go  back  to  the  Bench  which  made  the  reference  for 
disposal. 
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16  A.  369  =  14  A.W.N.  (1894)  117. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Banerji. 


CHANDAE  KISHOBE  (Plaintiff)  v.  DAMPAT  KISHORE  AND  OTHERS 
(Defendants}*      [2nd  May,  1894.] 

Hindu  law—Joint  Hindufamily — Transfer  by  en?  member  of  hisshare  in  the  join',  family 
property  to  another  member. 

One  member  of  a  joint  Hindu  family  cannot  transfer  his  undivided  share  in 
the  joint  family  property  to  another  member  of  the  family  without  the  consent 
of  the  rest  of  the  co-sharers. 

[F,,  1  Ind.  Gas.  83;  R.,  A.W.N.  (1908)  163  =  6  A, L.J.  11  (13)  =  5  M.L.T.  56  (57)  ;  A.W. 
N.  (1908)  200.] 

THE  plaintiff  in  this  case  sued  for  the  partition  of  certain  house 
property  belonging  to  himself  and  others  as  members  of  a  joint  and 
undivided  Hindu  family.  As  to  some  of  the  property  be  claimed  that  an 
one-third  share  should  be  allotted  to  him,  but  as  to  other  portions  he 
claimed  a  two-thirds  share,  alleging  that  he  had  acquired  by  purchases  the 
share  of  one  of  the  other  members  of  the  joint  family  previously  to  the 
suit. 

[370]  The  Court  of  first  instance  held  the  purchase  by  the  plaintiff  of 
the  share  of  his  co-parcener  to  be  proved  and  to  be  a  valid  transaction,  and 
gave  the  plaintiff  a  decree. 

On  appeal  by  the  defendant,  Dampat  Kishore,  the  lower  appellate 
Courb  found  that  the  sale-deed  upon  which  the  plaintiff's  case  was  largely 
based  had  not  been  filed  in  time  and  therefore  could  not  be  used  as  evinence, 
and  that  in  any  case  that  the  transaction  which  was  sought  to  be  proved 
thereby  was  invalid  under  the  Hindu  law,  and,  allowing  the  appeal,  dis- 
missed the  plaintiff's  suit.  The  plaintiff  then  appealed  to  the  High  Court. 

Messrs.  T.  Conlan  and  D.  N.  Banerji,  for  the  appellant. 

Pandit  Sundar  Lai,  and  Baboo  Durga  Charan  Banerji,  for  the  res- 
pondents. 

The  judgment  of  the  Court  (TYRRAL  and  BANARJI,  JJ.)  was 
delivered  by  BANERJI,  J. 

JUDGMENT. 

In  this  case  the  only  question  which  arises  is  whether  a  member  of 
a  joint  Hindu  family  can  validly  alienate  his  interest  in  the  joint  family 
property  to  one  of  this  co-sharers  without  the  consent  of  his  other  co- 
sharers.  It  is  settled  law  so  far  as  these  Provinces  are  concerned,  that  in 
cases  governed  by  the  Mitakshara  law,  one  sharer  has  no  authority 
without  the  consent  of  his  co-sharers  to  dispose  of  bis  undivided  share, 
except  for  the  benefit  of  the  joint  family.  No  exception  has  been  made 
in  this  rule  as  far  as  we  are  aware  in  favour  of  persons  who  transfer  their 
undivided  shares  to  one  of  the  members  of  the  co-parcenary  body  without 
the  consent  of  the  rest.  If  the  alienation  be  regarded  as  a  surrender  of 
the  interest  of  the  person  making  the  alienation,  it  is  a  surrender  to  the 


•  Second  Appeal  No.  353  of  1893,  from  a  decree  of  H.  G.  Pearse,  Esq.,  District 
Judge  of  Agra,  dated  the  9th  March,  1893,  modifying  a  decree  of  Babu  Baijuath,  Sub- 
ordinate Judge  of  Agra,  dated  the  1st  September  1892. 
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whole  of  the  co-parcenary  body  and  cannot  enure  to  the  peculiar  benefit  1894 

of  one  of  them.     No  authority  has  been  cited  in  support  of  the  contention  MAY  2. 
raised  in  this  appeal.     In  the  view  we  take  of  the  case  the  decree  of  the 

lower  appellate  Court  is  perfectly  sound.     The  appeal  is  dismissed  with  APPEL- 

costs.  LATE 

Appeal  dismissed.  CIVIL. 

16  A.  371  =  14  A.W.N.  (1894)  115,  16  A  369 

•4  M     X      \SJ     V 

[371]  APPELLATE  CIVIL.  (189i; 
Before.  Sir  John  Edge.,  Kt.t  Chief  Justice,  and  Mr.  Justice  Blair. 


SHANKAR  PBASAD  (Decree-holder)  v.  JALPA  PRASAD  AND  OTHERS 
(Judgment- debtors)*     [2nd  May,  1894.] 

Execution  of  decree — Decree  payable  by  instalments  with  proviso  as  to  execution  of  entire 
decree  on  default  inpayment  of  instalment — Construction  of  decree — Limitation. 

Where  a  decree  for  money  is  made  payable  by  instalments  with  a  proviso  to  the 
effect  that  on  default  being  made  in  payment  of  the  instalments  the  decree-holder 
is  entitled  to  execute  the  decree  for  the  whole  amount  due,  such  a  decree  is  to  be 
construed  as  much  as  possible  in  favour  of  the  decree-holder,  and  unless  the  decree 
clearly  leaves  the  decree-holder  no  option  on  the  happening  of  a  default  but  to 
execute  the  decree  once  and  for  all  for  the  whole  amount  due  under  it,  the  decree- 
holder  may  execute  it  on  the  happening  of  the  first,  second  or  any  subsequent 
default,  and  limitation  will  run  against  him  in  respect  of  each  instalment 
separately  from  the  time  when  such  instalment  may  become  due. 

[Dias.,  14  Ind.  Gas.  685  (689)=8  N.L  B.  144  ;  F.,  30  A.  123  =  5  A.L.J.  72  =  A.W.N. 
(1908)  36  ;  6  P,B.  1913  ;  R.,  27  B.  1  ;  11  A.L.J.  224  (229)  ;  11  Ind.  Gas.  526 
(527)  ;  14  O.C.  129  -132i  ;  100  P-R.  1902  =  131  P.L.B.  1902  ;  16  Ind.  Cas.  842 
(8431  =  172  P.L.B.  1912  =  271  P.W.B.  1912  ;  18  Ind.  Cas.  731  (732)  ;  8  N.L.R. 
44  (49)  ;  D.,  28  A.  249  =  (1905)  A.W.N.  268  =  2  A.L.J.  828  ;  24  C.  281  =  1  C.W. 
N.  229.1 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Pandit  Sunder  Lai,  for  the  appellant. 
Munshi  Bam  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BLAIB,  J. — This  is  an  appeal  under  the  Letters 
Patent.  In  March  1882  a  decree,  apparently  by  consent,  was  passed  on  a 
hypothecation  bond,  the  decree  being  for  a  principal  sum  of  Es.  1,879-11, 
with  costs  and  interest,  and  future  interest  at  8  annas  per  cent,  per  mensem. 
The  decree  provided  that  the  principal  with  the  interest  should  be  paid  by 
eight  instalments  commencing  from  Jeth,  1289  R,  and  it  contained  the 
following  provision  : — "  And  in  case  of  default  and  non-payment  of  any 
instalment  the  plaintiff  has  power  to  realize  in  one  lump  sum  from  the 
property  hypothecated  in  this  decree  and  from  the  defendants  personally 
the  entire  decretal  money  payable  up  to  that  time  by  executing  the  decree." 
The  first  two  instalments  were  duly  paid.  The  third  instalment,  which 
became  due  in  Jeth,  1291  F.  i..e,  in  May  or  June,  1884,  was  not  paid,  nor 
was  any  subsequent  instalment  paid. 

The  application  for  execution  out  of  which  this  appeal  arises  was 
made  on  the  21st  of  November  1887.  The  application  was  dismissed 
in  the  Court  of  first  instance  on  the  ground  that  it  was  [372]  time-barred. 

*  Appeal  No.  27  of  1891,  under  section  10  of  the  Letters  Patent. 
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1894        In  the  lower  appellate  Courb  that  order  was  confirmed,  and    on  appeal  a 

MAY  2.      Judge   of  this  Court  dismissed  the  appeal,    confirming  the  order  of  the 

Court  below.  It  is  con  tended  on  behalf  of  the  judgment-debtors,  respondents, 

APPEL-     that  on  the  happening  of  the  first  default,  viz.,  in  May  or  June  1884,  the 

LATE       decree-holder  not  only  got  the   right,  but   was  bound   execute  the  decree 

CIVIL       f°r  a^  *"n8  decretal  money  not  then  paid,  and  that  from  the  date  of  that 

default  limitation  began  to  run,  and  this  application,  being  the  first  which 

14  A  371=    was  made,  having  been  more  than    three  years  from  the  date  of  the   first 

14  A.W.N.   default,  was  time-barred. 

(1894)  iia.  The  application  was  to  execute  the  decree  for  all  the  decretal  money 

not  paid  at  the  date  of  the  application.  The  decree-holder  gave  credit  for 
the  first  three  instalments,  although  in  fact  the  first  two  only  had  been 
paid.  That  manoeuvre  probably  was  adopted  to  get  rid  of  any  question 
about  limitation.  On  behalf  of  the  judgment-debtors,  respondents,  the 
first  case  which  was  cited  to  us  was  that  of  Dulsook  Rattan  Chand  v. 
Ghugon  Narrun  (1).  In  that  case  it  had  been  decreed  that  "  in  case  of 
default  being  made  in  the  payment  of  any  one  instalment  the  whole 
amount  of  the  decree  should  become  payable  at  once."  In  considering 
what  that  decree  was  we  must  read  "  should  "  as  "  shall.'  The  next  case 
was  Shib  Dat  v.  Kalka  Prasad  (2).  There  the  condition  was  that  "  in 
the  event  of  default  the  decree  shall  be  executed  for  the  whole  amount." 
Another  case  was  Asmutullah  Dalai  v.  Rally  Churn  Hitter  (3).  In  that 
case  the  decree  was  that  on  failure  to  pay  three  successive  instalments 
the  entire  amount  shall  be  recoverable.  In  Mon  Mohun  Hoy  v.  Durga 
Chutn  Gooee  (4)  the  decree  was  that  in  default  of  payment  of  any  one 
instalment  the  entire  amount  of  the  decree  should  be  recoverable  by  pro- 
ceedings in  execution.  We  refer  to  these  cases  first.  It  appears  to  us 
that  where  it  is  evident  from  the  wording  of  a  decree  that  the  intention  is 
that  on  a  default  the  decree  shall  be  executed,  and  there  is  nothing  to  show 
that  the  judgment-creditor  could  exercisv  an  option  as  to  whether  he 
should  execute  the- decree  in  full  on  the  happening  of  a  default,  or  should 
[373]  allow  matters  to  go  on,  receiving  his  instalments,  in  such  cases 
limitation  would  begin  to  run  from  the  happening  of  a  default.  But  it 
also  appears  to  us  that  decrees  for  the  payment  of  money  by  instalments 
should  he  construed  as  far  as  possible  in  favour  of  the  judgment-creditor, 
whose  right  to  get  immediate  payment  of  money  due  to  him  is  interfered 
with  and  suspended  by  making  the  decree  one  for  payment  by  instal- 
ments, and  that  when  the  wording  of  a  decree  can  fairly  be  construed  as 
giving  the  judgment-creditor  an  option  to  execute  the  whole  decree  on  the 
happening  of  a  default,  or  to  allow  the  decree  to  run  on  and  leave  the 
remaining  instalments  to  be  paid  in  due  time,  the  decree  should  be  con- 
strued as  giving  such  option.  It  is  difficult  to  construe  decrees  which  are  not 
before  us,  and  in  looking  into  reported  decisions  one  is  not  always  enabled 
to  tell  what  were  the  precise  words  used.  Further,  there  is  a  great  danger 
to  be  apprehended  by  construing  one  decree  according  to  the  construction 
of  another  which  is  not  in  precisely  similar  words.  In  the  cases  to  which 
we  have  already  referred  it  was  apparently  open  to  the  Court  to  construe 
the  decrees  as  leaving  no  option  to  the  judgment-creditor,  but  compelling 
him  to  execute  his  decree  once  for  all  on  the  happening  of  a  default.  On 
behalf  of  th&  respondents  we  were  also  referred  to  Ugra  Nath  v.  Lagan 
M<ini  (5).  In  that  case  execution  of  a  decree  for  money  was  suspended  so 
long  as  instalments  of  an  annuity  were  regularly  paid.  That  is  nob  a  case 


(1)  2  B.  356.         (2)  2  A.  443. 


(3)  7  C.  56. 
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similar  to  the  present,  and  wa  need  express  no  opinion  as  to  whether  we       1894 
agree  with  the  decision  in  that  case.     Tbe  last  case  relied  upon  on  bebalf     MAY  2. 
of  the  judgment-debtors,  respondents,  was  that   of    Bir   Narain   Panda 
v.  Darva  Narain  Prodhan  (1).     In  that  case  the  decree  apparently  was     APPEL- 
based  on  a  compromise  and  directed    payment  by  instalments,  with  a       LATE 
proviso  that  if  default  was  made  in  the  payment  of  any  instalment,  then,      OlVIL. 
without  waiting  for  default  in  other  instalments,  it  should  be  competent 
to  take  out  execution  and  realise    the   whole  amount  of  the   kistibandi  14  A.  371  = 
together  with  interest.     The  learned  Judges  in  that  case  held  that  the   **  i.W.N. 
decree-holder  on  the  happening  of  a  default  was  bound  to  execute   the   (1894)  115. 
decree  once  and  for  all.     If  we  had  had  that  case  to  decide  we  should 
have  been  of  [374]  opinion  that  the  decree-holder  was  in  that  case  given 
an  option,  as  the  decree   provided  that  in  the  event  of  a   default    "the 
decree  holder  shall  be  competent  to  take  out  execution,"  which,  in  our 
judgment,  is  very  different  from  a  proviso  that  the  decree-holder  in  caae  of 
default  shall  execute. 

On  the  other  side  we  have  been  referred  to  the  case  of  Bam  Culpo 
Bhattacharji  v.  Bam  Ghunder  Shome  (2)  in  which  apparently,  although 
the  decree  provided  that  in  the  event  of  default  in  payment  of  any  of  the 
instalments  the  whole  of  the  decretal  money  should  immediately  fall  due, 
the  Court  considered  that  the  decree  gave  the  decree-holder  an  option, 
and  that  it  was  not  incumbent  upon  him  to  execute  the  decree  once  and 
for  all  on  the  happening  of  a  default.  The  only  other  case  to  which  we 
have  been  referred  is  that  of  Muhammad  Islam  v.  Muhammad  Ahsan  (3). 
In  that  case  the  decree  was  for  possession  and  provided  that  on  a  fixed 
sum  for  maintenance  being  paid  periodically  the  decree  should  not  be 
executed,  but  if  default  was  made  in  the  payment  of  any  year's  annuity, 
the  decree-holder  would  be  entitled  to  execute  the  decree  for  possession. 
In  that  ease  this  Court  held  that  the  decree-holder  had  an  option. 

In  the  present  case  it  appears  to  us  that  the  intention  was  that  the 
decree-holder  on  the  happening  of  any  default  might,  if  he  wished,  execute 
the  decree  for  all  the  decretal  money  then  unpaid,  but  that  it  was  not  the 
intention  that  on  the  happening  of  a  default  the  decree-holder  should  be 
bound  to  execute  the  decree  once  and  for  all.  We  consequently  hold  that 
the  application  for  execution  was  not  barred  by  limitation,  as  default  had 
'been  made  in  the  payment  of  an  instalment  within  three  years  of  the  date 
of  the  application. 

The  greatest  difficulty  which  we  have  had  was  as  to  the  amount  for 
which  the  decree-holder  was  at  the  date  of  his  application  entitled  to 
execute  the  decree.  He  had  the  option  of  executing  the  decree  for  "  the 
entire  decretal-money  payable  up  to  that  time."  viz.,  the  time  of  default. 
That  was  susceptible  of  two  different  constructions.  One  possible  con- 
struction is  that  he  could  only  execute  his  decree  [375]  for  the  instalment 
or  instalments  due  at  the  time  of  the  default  which  he  relied  upon,  and 
for  interest  due  at  that  time.  The  ether  and  more  reasonable  construction 
is  that  on  the  happening  of  a  default  the  decree-holder  -was  entitled 
to  execute  his  decree  for  so  much  of  the  full  decretal  money  and  so  much 
of  the  interest  due  at  the  time  as  had  not  at  that  time  been  paid.  The 
latter  was  apparently  the  construction  put  upon  it  by  the  parties  to  the 
suit. 

A.S  to  the  instalment  which  became  due  in  Jeth,  1291  R,  we  need 
not  decide  now  whether  the  decree  could  be  executed  for  it,  as  it  is  not 

(1)  20  C.  74.  (2)  U  0.  352.  (3)  U  A.W.N,  (1894)  61. 
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1894        claimed  in  this  application  for  execution.     We  are  of  opinion  that,  with 
the  exception  of  the  instalments  for  which  credit  has   been  given,  the 
decree-holder  was  entitled  to  execute  the  decree  for  the  full  balance  of  the 
APPEL-     decretal  moneys,  being  that  part  of  the  decretal  moneys  which  bad  not 
LATE       been  paid  at  the  date  of  the  application  arising  on  default  and  not  given 
ClVIL       credit  for,  and  for  interest  up  to  the  time  of  realization. 

We   allow  this  appeal,  and  set  aside  the  decrees  of  this  Court  and  of 

16  A.  871=  the  Courts  below  with  costs  in  all  Courts,  and  direct  the  first  Court  to  re- 
14  A.W.N.  instate  on  its  file  of  pending,  cases  the  application  for  execution  and  to 
(1894)  115,  proceed  to  dispose  of  it  according  to  law. 

Appeal  decreed, 

[See  also  Hurri  Prasad  Chowdkri  v.  Nasib  Singh  tf.L.R,,  21  Galo.  541)  referred 
to  in  8.  A.  No,  81  of  1893,  decided  on  the  10th  July  1894,  in  which  the  Court  (Edge, 
C.J.,  and  Banerji,  J./,  declined  to  reconsider  the  present  case — Ed,] 


16  A.  375  =  14   A.W.N.  (1894)  120. 
APPELLATE  CIVIL. 


Before  Sir  John  Edge,  Kt.,  Chief — Justice,  and  Mr.  Justice  Banerji. 


PARTAP  SINGH  (Defendant)  v.  NARAIN  DAS  (Plaintiff}* 
[7th  May,  1894.] 

Act  No.  XII  of  1881  (N.W.P.  Bent  Act],  ss.  190,  191— Civil  Procedure  Code,  ss.  562, 
588,  cl.  (28) — Appeal  from  Court  of  Revenue  to  District  Judge — Remand  by  District 
Judge  under  s.  562  of  the  Civil  Procedure  Code — Appeal  to  High  Court  from  order 
of  remand. 

Section  190  of  Act  No.  XII  of  1881  makes  s.  562  of  Act  No,  XIV  of  1882, 
applicable  to  appeals  from  a  Court  of  Revenue  to  a  District  Judge,  and  where  in 
such  a  case  a  District  Judge  has  made  an  order  of  remand  under  s.  56U,  an 
appeal  will  lie  from  such  order  to  the  High  Court  under  s.  588,  ol.  (28)  of  Act 
No.  XIV  of  1882. 

[376]  THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
the  Court. 

Mr.  D.  N.  Banerji,  for  the  appellant. 

Babu  Durga  Charan  Banerji,  for  the  respondent, 

EDGE,  C.  J.,  and  BANERJI,  J. — This  is  an  appeal  by  the  defendant  in 
the  suit  from  an  order  of  remand  made  under  s.  562  of  Act  No.  XIV  of 
1882  by  the  District  Judge  of  Meerut  in  appeal  from  a  decision  of  a  Court 
of  Eevenue.  Tbe  plaintiff  had  brought  his  suit  claiming  a  share  of 
profits  in  a  village,  in  respect  of  the  years  1295,  1296  and  1297  F.  In 
the  year  1295  F.  the  plaintiff  was  the  lambardar  :  in  1296  and  1297 
F.,  he  was  not  the  lambardar,  but  merely  a  co-sharer.  The  Court 
of  Eevenue  dismissed  the  suit,  holding  that  the  claim  in  respect  of 

1295  F.  was  barred  by  time.     The  ground  upon  which    the  claims    for 

1296  and  1297  were  dismissed    are    immaterial    in    this    appeal.     The 
District  Judge 'set  aside  the  decree  of  the  Court  of  Eevenue  and  made  the 
order  of  remand  now  under  consideration.     On  behalf   of  the  defendant  it 
has  been  contended  that  the  suit  in  respect  of    1295  F.  was  barred    by 
limitation.     The  rule  of  limitation  applying  in  this  case  is  that   contained 
in  the  first  paragraph  of  s.  94  of  Act  No.  'XII  of  1881,  which  prescribes  a 
period  of  three  years  from  the  day  on  which  the  arrears  of  rent  or  revenue 

*  First  Appeal  No.  110  of  1893,  from  an  order  of  At  M.  Markham,  Eeq.,  District 
Judge  of  Meerut,  dated  the  29th  June  1893. 
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or  share  of  the  profits  of  a  mahal  or  of   village   expenses  and  other  dues 
became  due.     The  claim  in  respect  of  1295  F.  was  as  follows  : — 

The  plaintiff  alleged  that  the  defendant  had  collected    more  than  his 
share  of  the  rents  of  the  mahal  and  that  he,  the  plaintiff,  had  paid  the 
Government  revenue  due  by  the  defendant  and  certain  other  expenses,  and 
according  to  the  account  made  out  by  him  on  the  balance  of  all  these  items, 
if   the  account  was    correct,  the  sum  claimed  as  profits  would  be  due 
assuming  that   limitation  did  not  apply  to  any  of  the    items.     Now   the 
Government  revenue,  which  is  alleged  to  have  been  paid  by  the   plaintiff 
and    which  he  has  brought    into  account,    was  paid  partly  on  the    20th 
of   December    1887,    and  partly  on  the  25th  of  May  1888,  the  last  pay- 
ment being  made  on  the  latter  date.     In  the  Meerut  district,  in  which  the 
[377]  mahal  was,  the  land  revenue  was  due  and  payable  in  respect  of  the 
Kharif  instalment  on  the  20th  of  December  and20bh  of  January,  and  that  in 
respect  of  the  Eabi  instalment  on  the  25th  of  May.     This  suit  was  brought 
on  the  30bh  of  June,  1891,    in   a    Court  of  Revenue.     It    is  quite    clear 
that  if  the  plaintiff  had  claimed  to  recover  arrears  of  revenue  in  respect 
of   1295   F.,   his  suit    in  that    respect  was    barred   by  limitation.     We 
are    of   opinion    that   he    cannot  avoid    limitation  by  mixing  up  in  the 
account  the  arrears  of  Government  revenue  for  that  year  as  a  debit  against 
the  defendant,  and  that,  so  far  as  he  debits  the  defendant  with  those  arrears, 
he  is  in  effect  claiming  them  or  part  of    them    as    arrears    of    revenue, 
although  nominally  he  claims  merely  a  share  of  profits.     It  is  not  a  ques- 
tion   here   of  setting   out  for  purposes  of  account  arrears  of  revenue  as  a 
debit   against  the  defendant  and  giving  credit  for  equivalent  payment  in 
respect  of    those    arrears  on  the  other  side    of  the  account.     There  are 
no  credits  given  in  this  account.     Ife   is  wholly  one-sided,    and  it  is  mani- 
fest that,   if  the  arrears  of  Government  revenue  which  had  been  brought 
into  the   account  by   the  plaintiff    were   struck  out  of    the  account,  the 
plaintiff  would  recover  so  much  less  in  this  suit,  even  if  he  proved  all  the 
other  items  of  account.   Consequently,  whatever  he  chogses  to  call  his  suit, 
we  must  regard  it,  qua  the  items  of  Government  revenue,  as  a    claim  for 
arrears  of   revenue.     So  much   of  the  claim   as  relates  to   the   arrears  of 
revenue  in  this  particular  case  in  respect  of  1295  F.,  is  barred    by  limita- 
tion and  the  order  of  the  Court  below  must  in  that  respect  be  varied  by  dis- 
missing the  plaintiff's  claim  for  arrears  of  revenue  in  regard  to  1295  F. 

It  has  been  contended  on  behalf  of  the  plaintiff  that  this  appeal  does 
not  lie.  The  contention  is  based  on  the  suit  being  a  suit  which  except  in 
appeal,  is  confined  to  a  Court  of  Eevenue  and  the  appeal  to  the  Civil 
Courb  being  one  specially  granted  by  statute,  namely,  Act  No.  XII  of 
1881.  This  contention  is  the  result  of  the  peculiar  wording  of  s.  190  and 
s.  191  of  Act  No.  XII  of  1881.  To  deal  first  with  s.  190  :  by  that  section 
the  rules  for  the  time  being  in  force  in  regard  to  all  proceedings  which 
may  be  had  in  respect  of  [378]  appeals  from  the  decisions  of  Civil  Courts 
shall  be  applicable  to  appeals  to  the  District  Judge  or  the  High  Court 
under  that  Act.  The  decisions  of  Civil  Courts  referred  to  in  s.  190  may 
result  either  in  a  decree  or  in  an  order,  and  under  the  Code  of  Civil 
Procedure  apoeals  are  given  from  decrees  and  also  from  certain  orders. 
It  is  to  be  noticed  that  in  s.  190  the  Legislature  did  not  use  the  words 
1  orders'  or  '  decrees,'  but  used  the  words  "  decisions  of  Civil  Courts."  It 
appears  to  us  that  s.  562  of  Act  No.  XIV  of  1882  was  by  reason  of 
s.  190  of  Act  No.  XII  of  1881  applicable  to  the  appeal  from  the  Court  of 
Revenue  to  the  District  Judge,  and  we  think  it  is  not  straining  the  law  to 
hold  that  when  a.  562  of  Act  No  XIV  of  1882  can  be  applied  by  a  Distric 

245 


1894 
MAY?. 

APPEL- 
LATE 
CIVIL. 

16  A.  375  = 
11  A.W.H. 

(1894)  120. 


16  All.  379  INDIAN  DECISIONS,   NEW  SEBIES  [Yol. 

1894       Judge  in  an  appeal  from  a  Court  of  Eevenue,  s.  588,  el.  (28)  gives  an  appeal 

MAY  7.      from  his  order   passed  under   s.    562,    although    the   appeal   before   the 

District   Judge  was  one  from  a  Court  of  Revenue  and  not  from  a  Civil 

APPBL-     Court.     Section  191  of  Act  No.  XII  of  1881  is   copied(from  s.   191  of  Act 

LATE       No.  XVIII  of  1873,  the  only  difference  being  that  for  "  the  Indian  Limita- 

CiVlL.      tion  Acfe-  1871,"  in  s.    191  of  Act  No.   XVIII  of  1873,  in  s.  191   of   Act 

No.  XII  of  1881  the  words  "the Indian  Limitation  Act,  1877,"  are  substi- 

16  A.  375=    tuted.  When  Act  No.  XII  of  1881  was  passed    there  were  no  appeals  called 

14A.W.N.    "  special  appeals"  under  the  then  Code  of   Civil  Procedure.     There  were, 

(i894)  120.    however,  under  Act  No.VIII  of  1859,which  was  the  Code  of  Civil  Procedure 

in  force  when  Act  No.  XVII  of  1873  was  passed,  "special  appeals,"  Those 

special  appeals  under  Act  No.  VIII  of  1859  were  not  confined  to  the  appeals 

to  which  Chapter  XLII  of  Act  No.  XIV  of  1882  applies.     They  included  in 

some  cases  what  would  now  be  called  appeals  from  orders,  e.g.,  an  appeal 

lay  as  a  special  appeal  from  an  order  made  under  s.  351  of  Act  No.  VIII  of 

1859,  that  section  corresponding  with  s.  562  of  the  present  Code  of  Civil 

Procedure.     The  order  which  was  made  under  s.  351  of  Act  No.  VIII  of 

1859  was,  as  appears  by  the  wording  of  the  section,  treated  as  a  decree,  and 

from  that  decree  a  special  appeal  lay.     The  Legislature  in  passing  Act 

No.  XII  of  1881  possibly  overlooked    the  fact  that   they  were  using  in 

s.  191  language  which  was  only  applicable  to    a    state   of  things   which 

existed   when   Act  No.  VIII  of  1859    was    the    Code    of    [379]  Civil 

Procedure.     We  must  give  a  reasonable  interpretation  to  the  words  of  the 

Legislature,  and  we  must  presume  that  when  they  were  giving  an  appeal 

to  the  District  Judge  under  s.  191  and  making  such  appeals  subject  to  the 

rules  relating  to  special  appeals  under  the  Code  of  Civil  Procedure;    they 

were  using  the  term  "special  appeal  "  as  it  had  been  used  in  Act  No.  VIII 

of  1859.     They  did  not  intend  to  pass  a  section  which  would  be  totally 

inapplicable  having  regard   to  the  then  existing  state  of  things.     Taking 

that  view  of  s.   191  of  Act  No.  XII  of   1881,  we  are  of  opinion  that  this 

appeal  lay  under  s,.  588  of  Act  No,  XIV  of  1882. 

We  vary  the  order  of  remand  by  dismissing  the  plaintiff's  suit  so  far 
only  as  it  is  a  claim  in  fact  of  arrears  of  revenue  in  respect  of  1295  F. 
In  other  respect  we  affirm  the  order  of  remand.  Costs  of  this  appeal  will 
abide  the  result. 

Order  modified. 

19  A.  379  =  19  A.W.N.  (1894)  123. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Ghief  Justice,  and  Mr.  Justice  Banerji. 


SHIMBHU  NATH  AND  ANOTHER  (Plaintiffs}  v.  GAY  AN  CHAND 
(Defendant).     [8th  May,  1894.] 

Hindu  law— Jains— Widow— Power  of  widow  to  deal  with  deceased  husband's  properly— 
Custom — Evidence  of  custom — Judicial  decisions. 

Held  that  amongst  Agarwala  Banias  of  the  Saraogi  sect  of  the  Jain  religion  a 
widow  has  full  power  of  alienation  in  respect  of  the  non-ancestral  property  of 
her  deceased  husband  ;  but  that  she  ha?  no  suoh  power  in  respect  of  the  property 
which  is  ancestral.  Held  also  that  where  a  custom  alleged  to  be  followed  by 
any  particular  class  of  people  is  in  dispute,  judicial  decisions  in  which  such 

*  Second  Appeal  No.  430  of  1893,  from  a  decree  of  T.  Benson,  Esq.,  District  Judge 
of  Sabaranpur,  dated  the  4th  January  1693,  reversing  a  decree  of  Maulvi  Jafar  Husain, 
Officiating  Subordinate  Judge  of  Baharanpur,  dated  the  18th  February  1891, 
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custom   has   been  recognized  as  the  custom  of  the  class  in  question  are  good        1894 
evidence  of  thd  existence  of  such  custom,  Sheo  Singh  Rai  v.  Dakho  (1)  referred       »»AV  a 
to.  Chotay  Lai  v.  Chunnoo  Lall  (2)  explained.     Hoolas  Bae  v.  Bhcwani  (3)  and       MJ  _a> 
Behari  Lall  v.  Sookbasi  Lall  (4)  commented  upon. 

APPEL- 
[R.,  27  C.  379  ;  1  Ind.  Gas.  937  (938)  ;  3  8.L.R.  5  (6).] 

LATE 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Munshi  Ram  Prasad,  for  the  appellants.  16  A.  379  = 

[380]  Pandit  Sundar  Lai  and  Babu  Batan  Chand,  for  the  respondent.   14  A.W.N. 

(1894)  123. 

JUDGMENT. 

EDGE,  C.J.,  and  BANEBJI,  J. — The  plaintiffs  in  the  suit  are  appel- 
lants here.  The  suit  is  brought  to  obtain  a  decree  for  possession  of  and 
certain  declarations  in  respect  of  certain  property  which  was  given  by  one 
Musammat  Gulabi  to  the  defendant.  Gulabi  died  before  the  suit.  Her  * 
husband  had  died  before  she  made  the  gift.  Her  husband  Sant  Lai 
was  a  nephew  of  the  plaintiff's.  They  claim  to  be  entitled  to  this  property 
as  the  next  reversioners  and  allege  that  their  right  arose  on  the  death  of 
the  widow.  Tbe  parties  are  Jains,  being  Agarwala  Banias  of  the  Saraogi 
sect.  They  live  in  the  district  of  Saharanpur.  The  property  claimed  is 
immoveable  property.  The  District  Judge  in  appeal  found  that  by  the 
custom  of  this  sect  and  caste  of  Jains  a  widow  had  an  absolute  power  of 
disposal  over  the  property  left  by  her  husband,  whether  that  property 
was  ancestral  or  self-acquired  by  the  husband.  On  behalf  of  the  plaintiffs 
it  is  contended  that  there  was  no  evidence  on  which  a  Court  could  come 
to  the  findings  at  which  the  District  Judge  arrived.  That  there  was  some- 
thing which  may  be  called  evidence  appears  by  the  record  and  his  judg- 
ment, but  we  apprehend  that  a  Judge  when  trying  a  case  by  himself  is 
bound  to  act  in  a  similar  way  with  regard  to  evidence  as  he  would  be 
bound  to  act  if  he  were  trying  the  case  with  a  jury  :  for  example,  where  it 
would  be  the  duty  of  a  Judge  to  direct  a  jury  that  the  evidence  before 
them  was  not  evidence  upon  which  they  could  find  as  to  a  certain  issue, 
he  would  be  bound,  when  trying  the  case  by  himself,  to  deal  with  that 
evidence  as  insufficient  to  enable  him  to  come  to  a  finding  on  that  issue. 

Now  there  was  evidence  given  as  to  three  transactions  in  this 
family  with  the  object  of  showing  that  a  Jain  widow  of  the  Agarwala  Bania 
caste  and  the  Saraogi  sect  had  an  absolute  power  to  dispose  of  not  only 
the  self-acquired  but  also  the  ancestral  property  of  her  deceased  husband 
to  which  she  had  succeeded.  The  first  piece  of  that  evidence  was  that  a 
member  of  this  family,  one  Musammat  Parmeshri,  the  widow  of  one  Sujji,  had 
made  an  alienation  ;  but  it  appeared  that  in  making  that  alienation  she  had 
been  [381]  joined  as  alienors  by  all  her  deceased  husband's  brothers,  who 
were  the  nearest  reversionary  heirs.  That  is  no  evidence  of  the  custom.  It 
is  in  fact,  so  far  as  it  goes,  evidence  from  which  it  might  be  inferred  that  the 
widow  had  no  power  to  alienate  by  herself  the  property  which  she  alie- 
nated in  that  case.  The  other  two  cases  had  reference  to  the  transactions 
of  one  Musammat  Hardevi.  In  one  case  she  sold  some  property  and 
handed  over  the  proceeds  to  her  son-in-law.  In  the  other  case,  she  made 
a  deed  of  gift  in  his  favour,  but  never  gave  him  possession  of  the  subject 

(1)  6  N.W.P.H.C.R.  382  and  1  A.  688.  (2)  4  C.  744. 

(3)  8.D.A.N.W.P.  (7th  Nov.  1864)  an  unreported  case  cited  in  6  N.W.P.H.C.R, 
382,  396.  397. 

(4    8.  D.A.N.W.P.  unreported  (16tb  Nov.  1865)  cited  in  6  N.W.P.H.C.K.  382,  398 
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1894        of  the  gift.      The  latter  case  of  course  proves    nothing,  except    that    the 

MAY  8,      lady  did  not  carry  out  her  intention,     The  case  in    which  the  lady  sold 

the  property  and  handed  over  the  proceeds  to  her  son-in-law    affords   evi- 

APPEL-     dence  of  so  flimsy  a  kind  that  it  would  be  the  duty  of  the  Judge  not  to 

LATE       leave  it  to  the  jury  on  a  question  of  custom,  particularly  when  it  appears, 

CIVIL       as  was  ^ne  case  there,  that  the  nearest  reversionary  heir  was  only  seven 

'      years  old  at  the  time.     In  our  opinion  evidence  such  as  that  afforded  by 

16  A.  379=  these  three  instances  was  not  evidence  which  could  in  any  sense  be 
14  A.W.N.  considered  as  sufficient  to  entitle  either  a  Judge  or  a  jury  to  find  the 
(1894)  123.  alleged  custom. 

We  now  come  to  the  other  evidence  in  the  case,  which  consisted  of 
judicial  decisions.  It  appears  from  the  judgment  of  the  District  Judge 
that  part  of  this  property  was  ancestral  and  part  was  non- ancestral.  Now 
we  shall  deal  with  the  question  of  custom  as  to  the  part  which  was  non- 
•  ancestral  first.  In  the  case  of  Sheo  Singh  Rai  v.  Dakho  and  Murari  (1) 
their  Lordships  of  the  Privy  Council  held  on  the  evidence  in  that  case  that 
there  was  a  custom  amongst  Jain  Agarwala  Banias  of  the  Saraogi  sect 
according  to  which  a  widow  had  full  power  to  alienate  the  self-acquired 
property  of  her  deceased  husband.  In  our  opinion  the  property  which  was 
non-ancestral  in  the  present  case  must  be  regarded  for  the  purposes  of  this 
suit  as  subject  to  that  custom. 

It  was  contended  by  Mr.  RawiPrasad  for  the  appellant  that  the  fact 
that  this  custom  had  been  established  in  Sheo  Singh  Rai's  case  was  not 
sufficient  evidence  to  support  the  finding  of  the  District  [382]  Judge 
on  that  part  of  the  case.  There  was  no  evidence  to  the  contrary,  and 
the  custom  which  was  proved  there  was  not  proved  as  the  custom  of  any 
particular  family,  but  as  the  custom,  in  these  Provinces  certainly,  of  that 
sect  of  Jains,  and  in  our  opinion  that  ruling  was  very  strong  evidence  of  the 
custom.  We  hold  that  the  judgment  in  question  did  afford  evidence  that 
Musammat  Gulabi  had  power  to  make  a  gift  of  the  property  which  was 
not  ancestral  property.  We  do  not  regard  whan  was  s&id  by  their  Lord- 
ships of  the  Privy  Council  in  the  case  of  Chotay  Lall  v.  Chunneo  Loll  (2) 
as  meaning  that  in  a  case  in  which  the  question  was  merely  whether  an 
Agarwala  Bania  widow  of  the  Saraogi  secb  could  alienate  property,  the 
finding  in  Sheo  Singh  Rai  v.  Dakho  would  not  afford  sufficient  evidence 
of  a  custom  to  support  the  alienation,  but  we  regard  the  observations  of 
their  Lordships  in  that  passage  as  an  answer  to  the  much  wider  application 
by  Mr.  Gotoell  in  his  argument  of  the  judgment  in  Sheo  Singh  Rai  V. 
Dakho. 

The  only  judicial  decisions  to  which  we  have  been  referred  by  Pandit 
Sundar  Lai  on  behalf  of  the  defendant-respondent  in  support  of  the  pro- 
position that  in  this  sect  and  division  of  the  Jains  a  widow  can  by  custom 
alienate  the  ancestral  property  of  her  deceased  husband  were  two  cases 
referred  to  in  the  judgment  of  this  Court  in  Sheo  Singh  Rai  v.  Dakho  (1). 
The  first  was  that  of  Hoolas  Rae  v.  Bhowani  (4).  In  that  case  the  Sadr 
Diwani  Adalat  had  set  aside  the  judgment  of  the  Court  below  on' the  ground 
that  it  had  been  arrived  at  on  evidence  not  taken  upon  oath.  The  evidence 
consisted  of  the  answers  of  certain  bankers  of  the  saraogi  sect  resident  at 
Delhi.  The  Sadr  Court  remanded  the  case  with  an  intimation  that  fresh 
commissions  should  issue,  not  only  to  Delhi  but  to  Benares  and  any  other 
place  in  the  Norfch-Western  Provinces  in  which  Jains  were  known  to 

(1)  6  N.  W.P.H.O.B.  382and  1  A.  688.  (2)  4  0.  744  (752). 

(4)  S.D.A,N.W.P(7th  Nov.  1864),  an  unreportod    ot\se  cited  in  6'  N.W.P.H.C.B. 
382,  396,  397. 
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reside.     There  was  in  fact;  no  further  judicial  decision  of  the  matter,  as  the       1894 

parties  referred  their  dispute  to  arbitration,  and  the  arbitrators,  on  some      MAY  8. 

ground  of  which  we  are  notinformed,  decided  infavourof  the  alienation  made 

by  the[383]  Jain  widow.  That  case  does  nofc  in  our  opinion  afford  evidence     APPEL- 

upon  which  a  Court  would  be  entitled  to  depart  from  the  ordinary  rules       LATE 

of  Hindu  law  on  such  an  important  matter  as  a  widow's  rights  in  dealing 

with  the  ancestral  property  of  the  family. 

The  other  case  was  ttat  of  Behari  Lai  v.  Sookbasi  Lall  (l).  We  have  16  A.  379  = 
looked  at  the  record  in  that  case,  and  we  find  that  there  the  Judges  14  A.W.N. 
expressed  a  view  that  families  of  the  Jain  sect  are  not  bound  by  the  Hindu  (1894)  123. 
Shasters.  We  may  remark  that  that  view  is  only  correct  where  a  custom 
is  proved  clearly  to  exist  amongst  the  Jains  which  is  at  variance  with  the 
Shasters,  and  that  where  no  such  custom  is  proved  the  rules  of  Hindu 
law  apply  to  them.  That  was  decided  by  the  Privy  Council  in  Ghotay 
Lall  v.  Chunnoo  Lall  (2).  We  alao  find  that  those  learned  Judges  held 
that  the  Saraogi.  widow  in  that  case  was  entitled  to  alienate  ancestral 
property,  because  in  the  case  of  Hoolas  Bae  v.  Bhoiuani,  to  which  we 
have  referred,  the  persons  whose  opinions  were  taken  on  commission  in 
that  case  stated  that  to  be  the  custom.  In  our  opinion,  there  was  in  this 
case  no  evidence  which  a  Judge  could  leave  to  a  jury  or  on  which  he  him- 
self could  find  that  there  existed  a  custom  in  this  sect  by  which  Musammat 
Gulabi  was  entitled  to  alienate  the  ancestral  property  which  had  been  of 
her  husb'and. 

Under  section  566  of  the  Code  of  Civil  Procedure,  we  refer  to  the 
District  Judge  the  issue  as  to  what  portion  of  the  property  in  dispute  was 
the  ancestral  property  of  Sant  Lai  and  what  portion  of  the  property  in 
dispute  was  non-aticestral.  Ten  days  will  be  allowed  for  filing  objections 
on  the  return  to  the  reference. 

Issue  referred. 


16  A.  383  =  14  l.W.N.  (1894)  122. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


AKBAR  HUSAIN  (Plainliff)  v.  ABDUL  JALIL  AND  ANOTHER 

(Defendants).*  [8th  May,  1894.] 
Muhammadan  law — Pre-emption— Talab-i-ishtishhad— Talab-i-mawasibat, 

In  making  talab-i-ishtishhad  under  the  Muhammadan  law  it  is  essential  to  the 
validity  of  that  pcooeediLg  iaat  the  person  making  the  demand  should  in  some 
form  or  [384]  another  distinctly  state  that  he  had  prior  thereto,  made  what  is 
known  as  the  immediate  demand  (talab-i-mawasibai).  Rujjub  Ali  Chcpedar  v, 
Chundi  Churn  Badra  (b)  referred  to. 

[F,,  20  A.  457  ;R-,  20  A.  499.] 

THE  facts  of  this  case  were  as  follows  : — 

The  plaintiff  sued  the  defendants-respondents,  the  vendors,  together 
with  certain  other  persons,  the  vendees,  for  pre-emption  of  a  certain 
house.  They  alleged  that  they  came  to  gnow  of  the  sale  on  the  8tb  of 

Second  Appeal  No.  414  of  1893,  from  a  deoree  of  Babu  Promoda  Cbaran  Banerji, 
Judge  of  tb«  Small  Gau?e  Court,  Allahabad,  dated  the  22nd  December  1892,  reversing 
a  decree  of  H.  David,  Munsi,  of  Allahabad,  dated  the  20th  August  1892. 

(1)     8.D.A.N.W.P.    unreported    (16th    Nov.    1865)    oited    in    6  N.W.P.  H.C.R. 
382,  398,  (2)  4  C.  744.  (3)  17  C.  543. 
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1894       January,  1891,  and  thereupon  without  delay  took  the  necessary  preliminary 
MAY  8.      steps  by  making  the  immediate  demand  and  the  demand  with  invocation 
of  witnesses,  and  they  claimed  possession   of  the  house  upon  payment  of 
APPEL-     Es.  30. 

LATE  The  defendants,  amongst  other  pleas,  denied  the  plaintiff's  right  to 

CIVIL       pre-empt,  and  in  particular  that  he  had  fulfilled    the1  requirements  of  the 

Muhammadan  law  as  to  talab-i-mawasibat  and  talab-i-ishtishhad. 

16  A.  383=  The  Court  of  first  instance  (Munsif  of  Allahabad)  declined  to  apply 

14  A.W  N.     the  Mubammedan  law  of  pre-emption  at  all  ;  and,  holding  that,  according 
(1894)  122.    to  "  justice,  equity  and  good  conscience,"  the  plaintiff  was  not  entitled  to 
pre-empt,  dismissed  the  suit. 

The  plaintiff  appealed,  and  the  Subordinate  Judge  holding  that  as  a 
matter  of  "  justice,  equity  and  good  conscience,"  the  Muhammadan  law  of 
pre-emption  should  be  applied,  remanded  the  suit  under  s.  562  of  the 
Code  of  Civil  Procedure. 

On  remand  the  Munsif  decreed  the  plaintiff's  claim,  holding  that 
the  necessary  formalities  of  the  Muhammadan  law  had  been  complied 
with. 

The  defendants,    vendors,  appealed,  and,  the  appeal  coming  before  a 
different    Subordinate  Judge,   the  Court  held  that  the    plaintiff  had  not 
complied  with  the  strict  requirements  of  the  Muhammadan  law  in  the 
manner  of  making  his    talab-i-ishtishhad,  inasmuch  as  no  reference  had 
been  made  therein  to  the  previous  talab-i-mawaszbat,  and  accordingly  the 
Court  allowed  the  appeal  and  dismissed  the  plaintiff's  suit. 
[385]  The  plaintiff  then  appealed  to  the  High  Court. 
Pandit  Suraj  Nath,  for  the  appellant. 
Mr.  Abdul  Maj id,  for  the  respondents. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — The  sola  question  with  which  this  second 
appeal  is  concerned  may  be  briefly  summed  up  as  follows  : — In  making 
talab-i-ishtishhad  under  the  Muhammadan  law  is  it,  or  is  it  not,  essential 
to  the  validity  of  that  proceeding  that  the  person  making  the  demand  should 
in  some  form  or  another  distinctly  state  that  he  has,  prior  to  this  demand, 
made  what  is  known  as  the  immediate  demand — talab-i-mawasibat  ?  We 
are  of  opinion  that  this  question  must  be  answered  in  the  affirmative.  We 
do  not  lay  down  that  the  use  of  any  precise  formula,  such  as  that  set  out  in 
Hedaya,  Book  38,  Chapter  2,  about  the  midddleof  the  chapter,  is  the  only 
formula  that  would  prevail,  for  in  the  same  book  and  chapter  it  is  distinctly 
laid  down  that  it  is  not  material  in  what  words  a  claim  is  preferred,  it 
being  sufficient  that  they  imply  a  claim  ;  but,  so  far  as  we  have  been 
referred  to  the  texts  on  the  subject,  viz.,  the  Fatawa  Sirajiya,  page 
416,  Calcutta  edition,  1827,  the  Hedaya  abovementioned  and  Bailiie's 
Muhummadan  law,  they  all  of  them  appear  to  lay  particular  stress  upon 
the  fact  that  wherever  a  talab-i-ishtishhad  is  required  mention  must  be' 
made  of  the  fact  that  a  talab-i-mawasibat  has  been  previously  made.  In 
the  course  of  the  argument,  our  attention  was  directed  to  the  case  of 
Rujjub  Ali  Chopedar  v.  Ghundi  Churn  Bhadra  (1)  where  the  precise 
question  which  is  before  us  in  this  second  appeal  was  made  the  subject 
of  a  reference  to  the  Full  Bench,  and  it  was  there  held  of  the  talab-i- 
ishtishhad  that  it  consists  in  the  party  going  upon  the  land  the  right  of  pre- 
emption to  which  be  claims,  or  to  the  seller  or  purchaser,  and  saying  that 

(1)  17  C.  543. 
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he  is  a  claimant  of  pre-emption,  that  he  has  already  asserted  his  claim       1894 

and  that  he  continues  to  do  so,  and  at  the  same  time  invoking  witnesses  to      MAY  8. 

the  fact  of  his  having  made  it.  This  view  of  law  appears  to  us  fully  borne  out 

by  the  original  texts  of  the  Muhammadan  law  to  which  we  have  been  referred.     APPEL- 

Mr.  Suraj  Nath  who   appeared  for  the  appellant  exerted  his  utmost  in       LATE 

the  [386]  contention  that  all  that  was  necessary  for  the  validity  of  a  talab-      CIVIL. 

i-ishtishhad  was  that  there  should  be  a  claim  for  pre-emption  on  tbe  spot 

and  in  the  presence  of  the  pre-emptor.     He  further  contended   that  if  we  *6  *•  383  = 

were  not  satisfied  with  this  view  of  the  law  the  case  should  be  remanded  for   1*  A.W.N. 

a  finding  as  to  whether  or  not  any  of  the  witnesses  to  the  talab-i-maivabibat   (1894)  122. 

were   present   when    the   talab-i-ishtishhad  was  made.     We  are  satisfied 

that  the  lower  appellate  Court  did   intend    to  find,  and    did   find,  that  no 

witness  had  been  proved  to  be  present  by  the  appellant,  who  should  have 

put  the  matter  into  proof.     There  is  therefore  no  need  for  a  remand.     The 

appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


16  A.   386  =  14  A.W.N.  (1894)129. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox  and  Mr.  Justice  Banerji. 


LACHMI    NARAIN  (Defendant)  v.  JETHU  MAL  (Plaintiff}* 
[25th  May,  1894.] 

Mortgage — Mortgage  of  two  portions  of  a  house  ivith  a  common  party  w 'all  to  two  separate 
mortgagees — Interference  with  common  wall  by  one  of  the  mortgagees — Bight  of  suit- 
Act  IV  of  1882  (Transfer  of  Property  Act),  s.  76. 

Tbe  owner  of  a  house,  having  built  up  a  door  which  gave  communication 
between  one-half  of  the  house  and  the  other,  mortgaged  each  half  separately  to 
separate  mortgagees.  One  of  suoh  mortgagees  re-opened  the  door  communicating 
with  tbe  other  mortgagee's  portion  of  the  house.  Held  that  a  good  action  would 
lie  on  behalf  of  the  other  mortgagee  against  the  mortgagee  who  had  opened  the 
door  to  compel  him  to  close  it. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  Knox,  J. 
Mr.  D.  AT.  Banerji,  for  the  appellant. 
Munshi  Madho  Prasad,  for  the  respondent. 

JUDGMENT. 

KNOX,  J. — The  subject-matter  of  the  suit  out  of  which  this  second 
appeal  arises  is  a  party  wall  in  a  house,  part  of  which  is  in  possession  of 
the  appellant  and  part  in  possession  of  the  respondent.  Appellant  and 
respondent  both  hold  the  portions  of  which  they  are  in  possession  as 
mortgagees  from  one  common  mortgagor.  It  is  found  by  the  lower 
appellate  Court  that  the  wall  in  question  is  a  [387]  wall,  to  the 
possession  of  which  both  appellant  and  respondent  are  jointly  entitled. 
The  appellant  has  opened  in  the  party  wall  a  door  in  such  a  manner  that 
there  is  now  communcation  between  both  portions  of  the  house.  It  is 
admitted  that  the  door  which  he  has  thus  opened  existed  at  a  time  prior 


*  Second  Appeal  No.  54  of  1893,  frcm  a  decree  of  L.  Porter,  Esq.,  District  Judge 
of  Saharanpur,  dated  tbe  9th  September  1892,  confirming  a  decree  of  Maulvi  Syed 
Muhammad,  Subordinate  Judge  of  Saharanpur,  dated  the  17th  July  1890. 
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1894        to  the  mortgages  in  favour   of  the  parties  to  this  appeal.     The  respondent 
MAST  25.      asks  for  a  decree  to  have  the  door  closed  and  restored  to  the  condition  in 
which  it  was  and  has  been  from  the  time  he  entered  on  the  property  as 
APPEL-     mortgagee  until  the  recent  re-opening  of  it    by  the  appellant.     Both  the 
LATE       Courts  below  granted  him  a  decree  as  prayed  for.     It  is  now  contended  in 
CIVIL,      appeal  before  us  that  the  respondent  cannot  institute  a  suit  for  this  relief  .in- 
asmuch as  he  is  only  a  mortgagee  in  possession  and  not  the  real  owner  of  the 
16  A.  386=  property.  It  was  also  contended  that  the  act  of  the  appellant  in  re-opening 
14  A.W.N.   the  door  did  not  amount  to  an  ouster  of  the  respondent  from  his  possession. 
(1894)  129.   "We  were  referred  to  Stedman  v.  Smith  (1).  We  need  not,  however,  consider 
this  latter  contention.    We  are  of  opinion  that  upon  a  proper  construction 
of  s.  76  of  the  Transfer  of  Property  Act  (Act  No.  IV  of  1882),  the  respon- 
dent was  not   only   bound    himself   not   to  commit   any    act  which  was 
destructive  to  the  property,  but  also  to  restrain  others  from  doing   so.     It 
was  argued  with  considerable  force   by  the  learned  Counsel  who  appeared 
for  the  appellant  that  the  re-opening  of  a  door  which  had  previously  existed 
could  not  be  considered   an  act  destructive  to  the  property.     The  answer 
to  this  is  that  the  mortgagor  when  he  mortgaged  the  property, for  reasons 
which  weighed  with  him,  and  which  are  sufficiently  obivous,    as  he  was 
mortgaging  the  property  to  two  different  persons,  went  to  the  expense  of 
closing  the  door  of  communication,  and  the  respondent  is  responsible  for 
handing  back  the  property  to  him  as  far  as  possible  in  the  same  .condition 
in  which  he  received  it.     An  act  like  the  opening  of  this  door,  altering  as 
it  does  materially  the  condition  of  the  property,  unless  it  can  be  clearly 
shown  to  be  an  improvement,  is  destructive  of  the  property,  for  we  must 
take  it  that  the  owner  in  deliberately  closing  the  door  places  it  in  the  con- 
dition in  which  [388]  he  considered  it  to  be  of  most  value,  The  appeal  is 
dismissed  with  costs. 

BANEKJI,  J. — I  agree  in  dismissing  this  appeal.  I  am  of  opinion 
that  the  respondent  is  entitled  to  maintain  this  action  not  only  on 
the  ground  that,  as  mortgagee  in  possession,  it  is  his  duty  to  preserve 
the  mortgaged  property  from  destruction,  but  also  on  the  ground 
that,  as  such  mortgagee,  he  has  a  possessory  title  in  the  mortgaged 
premises,  and  on  the  strength  of  that  title  he  has  the  right  to  restrain 
others  from  trespassing  on  it.  The  re-opening  of  a  door  of  communication 
between  the  portion  of  the*  house  mortgaged  to  him  and  the  portion 
mortgaged  to  the  appellant,  which  door  had  been  closed  before  the  mort- 
gage, was  an  interference  with  his  peaceful  and. comfortable  enjoyment  of 
the  portion  of  the  house  mortgaged  to  him  and  an  act  of  trespass  which 
he  was  competent  to  prevent.  Further,  his  position,  in  so  far  as  the  party 
wall  between  the  two  portions  of  the  mortgaged  house  is  concerned,  is 
analogous  to  that  of  a  tenant  in  common.  Such  a  tenant  is  entitled  to 
maintain  an  action  of  trespass  against  his  co-tenant  for  an  act  destructive 
to  the  subject-matter  of  the  tenancy  in  common,  as  "such  act  amounts  in 
contemplation  of  law  to  an  actual  ouster"  (Addison  on  Torts,  7th  ed., 
p.  424).  In  the  case  to  which  the  learned  Counsel  for  the  appellant  has 
referred  it  was  held  that  where  a  building  is  placed  against  a  wall  "  by  one 
of  two  tenants  in  common  of  the  wall,  and  the  wall  is  heightened  and 
carried  up  into  a  chimney,  this  is  evidence  of  an  ouster  of  the  other 
tenant  in  common,  as  the  altered  wall  and  the  old  wall  are  not  identical 
things,  and  the  nature  of  the  property  is  substantially  changed."  The 
principle  laid  down  in  that  case  seems  to  me  to  be  applicable  to  this  case. 

(1)  26  L.J.Q.B.  314. 
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The  act  of  the  appellanb  in  re-opening  a  door  in  the  party  wall  substan- 
tially changed  the  nature  of  the  property  and  amounted  to  an  ouster  of 
the  respondent,  thus  affording  him  a  cau^-e  of  action  for  the  present  claim. 
The  appeal  is  dismissed  with  costs. 

Appeal   dismissed. 


16  A.  389  =  14  A.W.N.  (1894)  135. 

[389]  REVISIONAL  CRIMINAL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


189$ 

MAY  25. 

APPEL- 
LATE 
CIVIL. 

16  A.  386  = 
14  A  W.N, 
(1894)  129. 


QUEEN-EMPRESS  V.SHEO  DIAL  MAL.*  [25th  May,  1894.] 

ActXLVof  1860,  Indian  Penal  Code.  S.  107 — Abetment — 'Instigation  by  means  of  letter — 
Place  where  offence  may  be  tried. 

Where  one  person  intigates  another  to  the  commiasion  of  an  offence  by  means 
of  a  letter  sent  through  the  post  the  offence  of  abetment  by  instigation  is  complet- 
ed so  soon  as  the  contents  of  such  letter  become  known  to  the  addressee,  and  such 
offence  is  triable  at  the  place  where  such  letter  is  received. 

[Diss.,  23  C.  39  ;  P.,  2  C.W.N,  606  ;  R.,  18  A.W.N.  33,] 

THIS  was  an  application  by  Government  for  revision  of  an  order  of 
the  Sessions  Judge  of  Gorakhpur  of  the  8th  of  September  1893,  made  in 
revision  of  an  order  of  the  Joint  Magistrate  of  Gorakhpur,  da.ted  the  12th 
of  July  1893.  The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court. 

The  Public  Prosecutor  (Mr.  A.  Strachey),  for  the  Crown. 

The  Hon'ble  Mr.  Colvin  and  Mr.  G.  Boss  Alston,  for  the  opposite 
party. 

JUDGMENT. 

EDGE,  C.  J.  and  TYRRELL,  J. — The  question  which  we  have  to  decide 
is  whether  the  Joint  Magistrate  of  Gorakhpur  had  jurisdiction  in  the 
following  matter.  It  must  not  be^issumed  from  what  we  shall  say  in  this 
judgment  that  wa  are  deciding  any  question  of  fact.  The  questions  of 
fact  will  have  to  be  gone  into  by  the  proper  Court.  It  was  alleged  that 
one  Sheo  Dial,  a  resident  of  Calcutta,  sent  through  the  post  from 
Calcutta  to  his  agent  at  Gorakhpur  a  letter  inciting  that  agent  to  procure 
the  commission  of  a  criminal  offence  in  the  Gorakhpur  Distrist.  The  Joint 
Magistrate  was  of  opinion  that  as  Sheo  Dial  was  a  resident  of  Calcutta 
and  as  the  letter  was  posted  at  Calcutta,  he,  the  Joint  Magistrate  at 
Gorakhpur,  had  no  jurisdiction.  The  Sessions  Judge,  before  whom  the 
matter  came  in  revision,  was  of  opinion  that  the  Joint  Magistrate  of 
Gorakhpur  had  jurisdiction,  and  also  that  a  Magistrate  in  Calcutta  would 
have  jurisdiction,  and,  curiously  enough,  being  of  that  opinion  he  dismissed 
the  application  for  revision.  [390]  This  is  an  application  on  behalf  of 
Government  for  revision  of  these  orders. 

It  appears  to  us  that,  if  it  be  the  fact  that  Sbeo  Dial  posted  or  caused 
to  bo  posted  in  Calcutta  a  letter  to  his  agent  at  Gorakhpur  inciting  that 
agent  to  the  commission  of  a  criminal  offence  in  Gorakhpur,  he  was 
guilty  of  the  offence  of  abetment  so  soon  as  that  letter  was  received  by 
and  the  contents  became  known  to  the  agent  in  Gorakhpur,  and,  whether 
or  not  Sheo  Dial  could  have  been  tried  for  that  offence  in  Calcutta,  he 

*  No,  263  of  1894. 
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1894        certainly  could  be  tried  for  it  in  Gorakhpur.     The  instigating  of  the  agent 
MAY  25.     to  commit  the  criminal  offance  in  Gorakhpur  was   completed  the  moment 
that  the   contents    of    that   letter  came  to  the  knowledge  of  the  agent 
EBVI-       through  the  action  of  Sheo  Dial.  In  the  case  of  the  Quten  v.  Ransford  (I) 
SIGNAL     the  Court  for  Crown  Cases  Eeserved  doubted  that  there  could  be  an  incite- 
CRIMINAL.  nient  by  letter  to  the  commission  of  an  offence  unless  the  contents  of  the 
letter  came   to  the  knowledge   of  the  person  whom  it  was  intended  to 
16  A.  389=    incite.     They  held  in  that  case  that  there   could  be  the    misdemeanour  of 
14  A.W.N.    attempting  to  incite  to   the  commission   of   a  criminal  offence,    the  facts 
<1894)  135.   being  in  that  case  that  the  person  to  whom  the  letter   was  sent,    being  a 
school-boy,  handed  over  the  letter    unopened  and  unread  to  his  master. 
We  set  aside  the  order  of  the  Sessions  Judge  and  the  order  of  the  Magis- 
trate, and  we  direct  that  the  Magistrate  or  his  successor  proceed  with  the 
case. 


16  A.  390=14  A.W.N,  (1894)  131. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


EAMU  EAI  AND  OTHERS  (Judgment-debtors)  v.  DATAL  SINGH 
(Decree-holder)*     [28th  May,    1894.] 

Execution  of  decree— Limitation — Act  XV  of  1877  (Indian  Limitation  Act),  s.  4— Pro- 
cedure applicable  to  execution  of  decrees — Review — Civil  Procedure  Code,  s.  623. 

It  is  the  duty  of  a  Court  to  which  an  application  to  execute  a  decree  is  presen- 
ted to  satisfy  itself  whether  or  not  such  application  is  barred  by  limitation.  If  the 
[391  j  Court  on  such  an  application  omits  to  decide  the  question  of  limitation,  or 
decides  it  against  the  judgment-debtor  and  in  his  opinion  wrongly,  the  judgment- 
debtor  may  either  appeal  or  can  apply  under  s.  623  of  the  Code  of  Civil  Procedure 
for  review  of  the  Courc's  order,  and  this  whether  notice  of  the  application  for 
execution  had  been  issued  to  him  or  not. 

A  Court  in  executing  a  decree  should  look  to  the  substance  rather  than  to  the 
form  of  applications  presented  to  it.  Where  an  application  was  made  by  a  judg- 
ment-debtor objecting  to  the  execution  cf  a  decree  against  him  on  the  ground  that 
it  was  barred  by  limitation,  previous  objections  to  execution  having  been  disallow- 
ed ;  it  was  held  that  the  relief  prayed  for  being  one  which  could  only  be  granted 
by  way  of  review,  the  application  should  be  treated  as  one  for  that  purpose. 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court. 

Mr.  E.  A.  Howard,  for  the  appellants. 
Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  and  BANERJI,  J. — This  is  a  second  appeal  arising  out  of 
proceedings  in  execution  of  a  decree  for  money.  The  decree-holder  made 
an  application  for  execution  of  the  decree,  and  thereupon  the  Court  issued 
notice,  under  s.  248  of  the  Code  of  Civil  Procedure,  requiring  the  judgment- 
debtors  to  show  cause  on  the  18th  of  December  1889.  why  the  decree 
should  not  be  executed  against  them.  The  judgment-debtors  did  not 
appear  on  the  18th  of  December  1889.  The  case  was  called  on  and  the 

•  Second  Appeal  No.  636  of  1893,  from  an  order  of  Maulvi  Abdul  Ghafur,  Addi- 
tional Subordinate  Judge  of  Ghazipur,  dated  the  23rd  Feburuary  1893,  confirming  an 
order  of  Babu  Girdhari  Lai,  Muneif  of  Ballia,  dated  the  21st  November  1892. 

(1)  13  Cox.  9. 
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Court  ordered  that  the  fee  for  attachment  should  be  deposited  on  the  21st       1894 
of  January  1890.     On  the  21st  of  January    1390,    the   Oourt,  apparently     MAY  28, 
without  any  further  notice  to  the  judgment-debtors,  ordered  certain'  pro- 
perty to  be  attached  in  execution  of  the  decree.    On  the  7bh  of  February     APPEL- 
1890,  the  property  was  attached.     On  21st  of  March  1890,  the  judgment-       LATE 
debtors  filed  an  objection  alleging  that  the  execution   of  the   decree    was      CIVIL 

barred  by  limitation.  There  appears  to  have  been  several  adjournments  and,         

on  the  20th  of  November  1890,  the  objection  was  dismissed  for   default   16  A.  390  — 
of    appearance.     On  the  19th  of  December  1890,  the  judgment-debtors    14A.W.N. 
presented  an  application  asking  to  have  their  petition  of  objections  restored    (189i)  131. 
under  s.  99  of  Act  No.  XIV   of   1882.     On  the  22nd  of  September  1892, 
the  Courc  dismissed  that   application,    holding   that  by    reason  of    Act 
[392]  No.  VI  of  1892,  s.  99  of  Act  No.  XIV  of  1882  was  inapplicable  to 
proceedings  in  execution  of  decree.     On  the  same  day,  viz.,   on    the  22nd 
of  September  1892,  the  judgment-debtors  filed  a  petition    objecting  to  the 
executing  of  the  decree  on  the  ground  of  limitation.     That  objection    was 
disallowed  in  the  first  Court  and  an  appeal  from  that  dismissal  was  dismiss- 
ed in  the  Court  of  first  appeal.    From  the  decree  of  the  Court  of  first  appeal 
this  appeal  has  been  brought. 

It  has  been  contended  h^ere  by  Mr.  E.  A.  Howard  for  the  judgment- 
debtors,  objectors,  that  the  Court  was  bound  under  s.  4  of  Act  No.  XV 
of  1877  to  consider  whether  or  not  the  application  for  execution  was 
barred  by  limitation,  and  that  it  was  bound  to  do  so  whether  or  not  the 
objection  that  the  execution  was  barred  by  limitation  bad  been  taken  by 
the  judgment-bebtors.  He  also  contended  that  the  dismissal  on  the  22nd 
of  September  1892,  of  the  application  made  on  the  19bh  of  December  1890, 
did  not  under  the  circumstances  bar  the  application  in  question  in  this 
appeal.  Ha  further  contended  that  the  application  which  was  made  on 
the  22nd  of  September  1892,  ought  to  have  been  regarded  by  the  Court  as 
an  application  to  the  Court  to  exercise  its  jurisdiction  under  s.  623  of  Act 
No.  XIV  of  1882.  On  the  other  band,  Mr.  Abdul  Majtd  for  the  decree- 
holder  contended  that  the  Court  was  not  bound  to  consider  any  question 
of  limitation,  as  the  judgment-debtor  had  not  appeared  to  show  cause  as 
required  by  the  notice  under  s.  248  of  Act  No.  XIV  of  1882  and  he  relied 
upon  s.  249  of  that  Code.  He  also  contended  that  the  dismissal  on  the 
22nd  of  September  1892,  of  the  application  of  the  19th  of  December  1890, 
barred  the  present  application,  and  that  the  order  which  was  passed  on 
the  18th  of  December  1889,  coupled  with  the  order  of  the  21st  of  January 
1890,  operated  as  res  judicata  on  the  question  of  limitation.  He  further 
contended  that  the  present  application  could  not  be  considered  as  an 
application  under,  s.  623  of  Act  No.  XIV  of  1882. 

The  following  cases  were  cited  to  us  in  the  course  of  the  argu- 
ment; : — Mungal  Pershad  Dichit  v.  Grija  Kant  Lahiri  Chowdhry  (1), 
[393]  Nanda  Rai  v.  Baghunandan  Singh  (2),Sher  Singh  v.  Day  a  Earn  (3), 
Maharaja  Radha  Parshad  Singh  v.  Lai  Sahab  Rai  (4),  and  Haridas 
Nandi  v.  Jadunath  Dutt  (5),  bub  in  the  view  which  we  take  of  this  case 
we  do  not  think  it  necessary  to  refer  to  any  of  these  cases. 

It  appears  to  us  that  s.  4  of  Act  No.  XV  of  1877  makes  it  obligatory 
on  the  Court  to  which  an  application  for  the  execution  of  a  decree  is 
presented  to  consider  and  decide,  so  far  as  it  can  do  so,  whether  the 
application  is  within  time  or  is  barred  by  limitation.  In  our  opjnion  it  is 

(1)8  LA.  193.  (2)  7  A.  282  (3)  13  A.  564. 

(4)  17  LA.  150.  (5)  5  B.L.R.  App.  66. 
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1894        particularly  necessary  that  a  Court  should  be    careful  to  ascertain  for  itself, 
MAY  28      so  ^ar  as  ^ne  recor^  enables  it,  whether  or  not  au  application  for  execution 

'     of  a  decree  is  in  time  or  is   time-barred.     On  many   of  such  applications, 

APPEL-  the  Court  can  rm*ke  an  order  for  the  execution  of  the  decree  without 
LATE  issuing  any  notice  under  s.  248  of  Act  XIV  of  1882.  There  are  many 
p  cases  to  which  that  section  does  nob  apply,  and  where  that  section  does 

^  not  apply  the  Court  makes  the  order  ex  parts  and  without  notice  to  the 

18  A.  890=  judgment-debtor.  An  application  for  execution  of  a  decree  ought,  if  it 
H  A.W.N.  truly  sets  out  the  particulars  required  by  s  235  of  Act  No.  XIV  of  1882, 
(1894)  131.  to  enable  the  Cour£  reasonably  to  satisfy  itself  whether  or  not  the  applica- 
tion is  time-barred.  There  are  possibly  some  few  cases  to  which  art.  179 
of  sch.  ii  of  Act  No.  XV  of  1877  does  not  apply,  and  in  which  it  is  pos- 
sible that  the  particulars  noted  in  s.  235  o'f  Act  No.  XIV  of  1882,  or  even 
the  record  of  the  case,  might  not  afford  the  information  to  enable  the  Court 
to  decide  whether  the  application  for  execution  of  the  decree  would  or  would 
nob  be  time-barred.  In  our  opinion  a  Court,  if  it  has  not  gob  before  it  the 
information  necessary  to  decide  the  question  of  limitation,  ought  to  compel 
the  applicant  for  execution  of  a  decree  to  furnish  that  information.  What 
we  have  said  in  our  opinion  applies  to  the  'duty  of  a  Court  to  which  an  ap- 
plication to  execute  a  decree  is  made.  We  havejnow  to  consider  what  are  the 
courses  open  toa  judgment-debtor  where  an  order  has  been  made  for  execution 
of  the  decree,  either  upon  notice  to  him  under  s.  248  or  without  notice  to  him 
of  [394]  the  application  in  cases  to  which  s.  248  does  not  apply.  The  prin- 
ciple of  the  judgment  of  the  Full  Bench  of  this  Court  in  Dhonkal  Singh  v. 
Phakkar  Singh,  (I)  shows  that  neither  s.  99  nor  s.  158  of  Act  No.  XIV 
of  1882  can  be  applied  to  execution-proceedings.  It  appears  to  us  that 
there  are  only  two  courses  open  to  a  judgment-debtor  who  desires,  after 
an  order  for  execution  has  been  made  after  notice  and  in  his  absence,  or 
without  notice  to  him,  to  raise  a  question  of  limitation.  One  course  is 
that  of  appeal.  We  do  not  think,  however,  that  he  is  limited  to  an 
appeal.  We  think  that,  certainly  where  the  question  to  be  raised  is  one 
of  limitation,  and  most  probably  in  all  other  cases,  such  a  judgment- 
debtor  might  take  the  course  of  applying  under  8.  623  of  Act  No.  XIV  of 
1882  for  a  review  of  the  order  for  execution.  If  the  record  showed  that 
the  execution  of  the  decree  was  time-barred  the  order  for  execution 
would  be  an  order  which  was  erroneous  on  the  face  of  the  record, 
and  in  any  case  if  the  Court  had  not  considered  the  question  of 
limitation,  the  fact  would  be  "  sufficient  reason "  for  the  presentation 
of  the  application  under  s.  623.  Again,  if  an  order  for  execution  was  passed 
without  any  notice  to  the  judgment-debtor,  ha  could  not  have  produced 
any  evidence  at  the  time  when  the  order  was  made  to  show  why  the 
order  should  not  be  made.  We  further  think  that  in  execution- proceed- 
ings the  Court  should  look  to  the  substance  of  such  an  application  as  that 
in  the  present  case  rather  than  to  the  form  in  which  the  application  was 
made.  Now  the  application  or  petition  of  the  22nd  of  September  1892 
which  raised  the  question  of  limitation  was  certainly  not  in  form  an 
application  for  review  of  the  order  for  execution  of  the  decree  ;  but  the 
only  object  of  such  petition  or  application  was  to  obtain  redress,  and  that 
could  only  be  granted  by  the  Court  by  review  of  its  order  for  execution. 
Consequently,  we  think  that  the  Court  in  the  present  case  should  have 
treated  the  petition  or  application  of  the  22nd  of  September  1892, 
as  a  petition  asking  for  redress  which  could  only  be  granted  by  the 

(1)  15  A.  54. 
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Court  reviewing  its  order.  The  order  which  it  was  asked  to  review 
was  the  order  for  attachment  and  sale.  In  the  view  which  wo 
take  of  the  petition  of  the  22nd  of  September  1892,  it  is  not 
[395]  necessary  to  decide  whether  the  order  of  the  18th  of  December 
1889,  and  that,  of  21st  of  January  1890,  would  ooerate  by  way  of  resjudi- 
caia  if  those  orders,  or  the  operative  one  of  them,  were  not  successful^ 
assailed  in  appeal  or  review.  As  to  the  dismissal  on  the  22nd  of  Septem- 
ber 1892  of  the  application  of  the  19ih  of  December  1890,  we  do  not  think 
that  it  affects  the  question.  The  application  of  the  19:h  of  December  1890 
was  dismissed  not  for  want  of  merits,  but  because  Act  No.  VI  of  1892 
deprived  the  Court  of  the  machinery  by  which  effect  might  otherwise 
have  been  given  to  the  petition  of  the  19th  December,  1890, 

We  set  aside  the  decree  under  appeal  and  remand  this  case  under 
s.  562  of  the  Code  of  Civil  Procedure,  as  the  application  of  the  22nd  of 
September  1892  was  dismissed  on  a  preliminary  point.  Costs  in  this 
Court  and  hitherto  will  abide  the  result. 

Cause  remanded. 


16  A,  395  =  14  A.W.N.  (1831)  133. 

APPELLATE  CIVIL. 
Before   Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice   Banerji. 


MAY  28. 

APPEL- 
LATE 
CIVIL. 

16  A.  390  = 
11  A  W.N, 
(1894)  131. 


BHAGWAN  SINGH  (Judgment-debtor)  v.  KATAN  (Decree-holder)  * 
[29th   May,  1894.] 

Civil  Procedure  Code,  s-  247 — Costs — Cross-claims  under  same  decree— Costs  under  same 
decree  recoverable  in  different  ways. 

Section  247  of  the  Code  of  Civil  Procedure  is  not  limited  in  its  application  to 
oases  in  which  the  remedy  of  each  party  against  the  other  is  of  precisely  the  same 
nature.  Thus  where  one  party  to  a  suit  was  entitled  to  recover  certain  costs  by 
means  of  the  sale  of  hypothecated  property,  and  the  other  pirty  under  the  same 
decree  was  entitled  to  recover  a  smaller  sum  as  costs  from  his  opponent  person- 
ally, it  was  held  that  s.  247  of  the  Code  applied,  and  that  the  costs 
recoverable  personally  could  be  set  off  against  the  costs  recoverable  by  sale  of  the 
hypothecated  property.  Kalka  Prasad  v.  Bam  Din  (I)  dissented  from. 

[P.,  23  M.  121  (123)  ;  R.,  16  C.P.L.R.  73.] 

THE  facta  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  E.  A.  Howard,  for  the  appellant. 
Pandit  Moti  Lai,  for  the  respondent. 

JUDGMENT. 

[396 j  EDGE,  C.J.,and  BANERJI,  J. — This  second  appeal  has  arisen  oufc 
of  the  execution  of  a  decree  passed  under  s.  92  of  Act  No.  IV  of  1882.  In 
the  suit  in  which  that  decree  was  made  the  mortgagor,  who  is  respondent 
in  this  appeal,  obtained  a  decree  for  redemption  on  payment  into  Court  of 
the  money  due  to  the  mortgagee,  who  is  the  appellant  here,  for  the 
mortgage-money  and  for  costs  of  the  suit  upon  a  date  fixed  by  the  decree. 
The  mortgage-money  including  interest  plus  this  appellant's,  mortgagee's, 
costs  of  Ra.  31-1-6,  amounted  to  Us. '1,004-7,  on  the  date  when  payment 

*  Second  Appeal  No.  315  of  1893,  from  an  order  of  Babu  Bepin  Behari  Mukerji, 
Additional  Subordinate  Judge  of  Meerut,  dated  the  23rd  December  1892,  confirming  an 
order  of  Pandit  Mohun  Lai  Hukm,  dated  the  16th  Jane,  1692. 

(1)  5  A.  272. 
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1894        was  t°  be  made.  The  plaintiff  in  that  suit,  respondent  here,  was  awarded 

MAY  29.    by  the  decree  Es.  6-10  for  costs  as  against  the  defendant,  appellant  here. 

The  plaintiff,  respondent  here,  within  the  time  limited  by  the  decree  paid 

APPEL-     int0  Court  Es.  1,003-11-6.     The  mortgagee  objected  to  deliver  the  mort- 

LATE       gaged  property  to  the  mortgagor  on  the  ground  that  the  mortgage-money 

GlVIL.      an(3   costs  bad  not  been  fully  paid,  i.e.,  that  there  was  a  deficiency  of 

as.  11,  p.  6.  He  contended  that,  the  decree  being  one  for  foreclosure  in  the 

16  A.  398=   event  of  non-payment,  the  mortgagor  was  not  entitled  to  possession.     The 

14  AWN.   fjrgfc  Court  disallowed    his  objection.     The  mortgagee  appealed,  and  the 

<1894)  133.    Jower  appellate  Court  dismissed  his  appeal.     Still  being  of  the  mind  of 

Shylock  of  old,  he  pursued  his  enemy  by  an  appeal  to  this  Court,  all 

about  as.  11,  p.  6. 

In  this  Court,  it  has  been  contended  that  the  mortgagor  was  bound 
within  the  time  limited  by  the  decree  to  make  payment  of  the  mortgage- 
money  and  interest  according  to  the  account,  and  of  the  Es.  31-1-6,  the 
mortgagee's  costs  in  the  suit,  and  that  the  mortgagor  could  not  deduct 
from  the  sum  of  Es.  31-1-6,  the  Es.  6-10,  or  any  part  of  it  awarded  to 
him  in  that  suit  as  costs  against  the  mortgagee.  For  that  contention  the 
decision  of  this  Court  in  Kalka  Prasad  v.  Ram  Din  (1)  was  cited  to  us. 
We  certainly  do  not  agree  with  the  view  expressed  in  that  case  as  to  the 
bearing  of  a.  247  of  Act  No.  XIV  of  1882.  There  is  nothing  in  that 
section  which  limits  its  application  to  a  case  in  which  the  remedy  of  each 
party  against  the  other  is  of  precisely  the  same  nature.  It  appears 
[397]  to  us  that  where  one  party  is  entitled  to  recover,  for  example, 
under  s.  88  of  Act  No.  IV  of  1882,  the  amount  of  a  mortgage-debt  due  by 
the  other  side  by  sale  of  the  other  side's  property  and  the  other  side  is 
entitled  to  recover  under  the  same  decree  costs  against  the  plaintiff  per- 
sonally, s.  247  applies,  for  the  reason  that  there  are  two  parties  who  are 
entitled  under  the  same  decree  to  recover  from  each  other  sums  of  different 
or  the  same  amounts  ;  and  that  it  makes  no  difference  that  one  of  those 
parties  is  obliged  to  recover  from  the  other,  the  money  due  by  executing 
a  decree  against  the  hypothecated  property  of  the  other,  whilst  his  oppo- 
nent is  only  entitled  to  recover  the  money  decreed  for  costs  personally  from 
the  other  side.  The  object  of  s.  247  is  to  prevent  each  side  executing  a 
decree  in  respect  of  amounts  due,  whether  for  costs  or  otherwise,  under 
the  same  decree.  In  this  particular  case  if  the  mortgagor  was  not 
entitled  to  set  off  the  Es.  6-10,  costs  due  to  him  under  the  decree  against, 
an  equivalent  amount  of  costs  due  by  him  under  the  decree,  he  would 
be  left  without  a  remedy  for  his  costs,  because  he,  being  the  person 
entitled  to  the  smaller  sum,  is  prohibited  by  s.  247  from  executing  his 
decree  for  that  smaller  sum.  A  difficulty  might  have  arisen  here  if 
the  mortgagee  had  not  been  awarded  costs  against  the  mortgagor  under  the 
decree,  because,  the  decree  being  one  for  foreclosure  in  default  of  redemp- 
tion, there  might  have  been  no  sum  against  which  the  mortgagor  could 
have  set  off  the  costs  due*  to  him,  if  it  had  not  been  that  the  mortgagee 
had  been  awarded  a  larger  sum  for  costs. 

In  our  opinion,  s.  247  applies  in  this  case  and  the  mortgagor  was 
entitled  to  deduct  Es.  6-10,  from  the  Es.  31-1-6  costs  awarded  to  the 
mortgagee  in  calculating  the  amount  to  be  paid  by  him  into  Court.  The 
result  is  that  instead  of  there  having  been  a  deficiency  there  was  an  excess. 
We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

(1)  5  A.  279. 
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[398]  APPELLATE    CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


SUKRU  (Defendant)  v.  TAPAZZUL   HUSAIN  KHAN  (Plaintiff).* 
[29th  May,  1894.] 

Act  XII  of  1981  (N.W.P.  Rent  Act),  s.  9  -Occupancy  tenant — Simple  mortgage  by  occu- 
pancy-tenant—  Surrender  of  holding  by  heirs  of  mortgagor — Suit  on  mortgage,  sale, 
and  purchase  by  mortgagee — Subsequent  suit  by  zamindar  for  recovery  of  occupancy 
holding. 

A,  an  occupancy  tenant-,  to  whom  the  seoond  and  third  paragraphs  of  s.  9  of 
Act  No.  XII  of  1881  applied,  give  a  simple  mortgage  of  his  occupancy  holding  to 
one  8.  During  the  continuance  of  the  mortgage,  A  died,  and  his  aons  surrendered 
the  occupancy  holding  to  the  zemindar.  S  then  brought  a  suit  for  sale  on  his 
mortgage,  obtained  a  deoree,  had  the  mortgaged  properly  sold  and  purchased  it 
himself.  Oa  suit  by  the  zemindar,  who  had  not  been  made  a  party  to  any  of  the 
previous  proceedings,  against  S  for  recovery  of  the  holding,  it  was  held  that  8 
look  nothing  by  his  purchase  under  the  decree  obtained  as  above  described  and 
that  the  zamindar  was  entitled  to  recover. 

[R  ,  20  B.  82  ;  11  C.P.L.R.  5  ;  D.;  18  A.  354  ;  24  A,  538  ;  9  O.P.L.E.  101  (106),] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  E.  A.  Howard,  for  the  appallant. 
Pandit  Moii  Lai,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — The  suit  out  of  which  this  appeal  has 
arisen  was  one  in  which  the  plaintiff  claimed  possession  of  4  bighas  15 
biswas  of  land  bearing  a  jama  of  Rs.  57  and  of  the  trees  standing  on  the 
land.  He  also  claimed  to  have  it  declared  that  an  auction  sale,  held  on 
the  llth  of  March,  1892,  was  null  and  void.  The  facts  were  these  : — 
The  plaintiff  is  a  zamindajr.  One  Alopi  -Kacbi,  who  died  in  1890,  was  an 
occupancy-tenant  of  the  land  in  question.  He,  in  July,  1685,  granted  to 
Sukru,  the  principal  defendant,  a  simple  mortgage  of  the  land  with  the 
trees  standing  on  it.  On  Alopi's  death  his  sons,  who  were  also  defend- 
ants in  this  suit,  relinquished  the  occupancy-holding  to  the  plaintiff 
under  s.  31  of  Act  No.  XII  of  1881.  The  defendant  Sukru  had  brought  a 
suit  on  his  mortgage  of  the  9th  of  July  1891,  and  obtained  under  s.  88  of 
Act  No.  IV  of  1882  a  decree  for  sale  of  tn^  mortgaged  property.  Under 
that  decree  the  property  in  question  was  put  up  for  sale  and  was  sold 
[399]  and  purchased  by  the  defendant  Sukru  and  he  obtained  possession. 
The  present  plaintiff  was  not  a  party  to  the  suit  in  which  that  decree  was 
obtained.  The  defendant  Sukru  claims  that  he  is  entitled  to  the  posses- 
sion of  the  land  with  the  trees  on  it  by  virtue  of  the  sale  held  under  the  decree 
in  the  suit  brought  on  his  mortgage.  Th&  lower  appellate  Court  has 
found  that  the  relinquishment  by  Alopi's  sons  to  the  plaintiff  was  not 
fraudulent.  In  the  view  which  we  take  of  this  case  that  finding  is 
immaterial.  The  right  of  occupancy  of  Alopi  and  his  sons  was  right 
of  occupancy  to  which  the  second  and  third  paragraphs  of  s.  9  of  Act 
No.  XII  of  1881  applied.  We  should  mention  that  under  s.  5  of  the 


1894 

MAY  29. 

APPEL- 
LATE 

CIVIL. 

16  A.  398  = 
14  A.W  N. 
(1894)  130, 


*  Seoond  Appeal  No.  301  of  1893,  from  a  deoree  of  Muhammad  Sirajuddin,  Subor- 
dinate Judge  of  Allahabad,  dated  the  6th  December  1892,  reversing  a  decree  of  H.  David, 
Esq.,  Munsif  of  Allahabad,  dated  the  17th  August  1892. 
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1894       wajib-ul-arz  of  the  village  in  question,  which  was  made  in  1875,  it  was 

MAY  29.     provided  that  planters  of  trees  in  the  village  should  have  the  right  to  cut 

or  sell  or  mortgage  them.     Now,  if  it  had  not  been  for  the    restriction 

APPEL-     of  s.  9  of  Act  No.  XII  of  1881,  the  question  might  have  arisen  here,  quite 

LATE       independently   of  any  finding  of    fraud,    as    to    whether  the  relinquish- 

CiVlL       meot  by  t^6  son8  °f  Alopi  could  have  preiudiced   the  right  of  the    mort- 

'  gagee  from  Alopi,  the  plaintiff  surrenderee  having  had  a  notice  of  tbemort- 

16  A.  398=  gage  granted  by  Alopi.  It  would  appear  from  Clements  v.  Matthews  (1), 
14  A.W.N.  Beadon  v.  Pyke  (2)  and  Pleasant  v.  Benson  (3)  that  where  a  lessee  or 
(1894)  130.  tenant  for  life  or  other  person  having  an  estate  has  charged  or  mortgaged 
it  and  subsequently  surrenders  it  to  the  reversioner,  remainderman  or 
lessor,  as  the  case  may  be,  while  the  charge  or  mortgage  is  continuing, 
the  estate  of  such  tenant  for  life  or  lessee  must  be  taken  to  continue,  so 
far  as  may  be  necessary,  for  the  protection  of  the  person  entitled  to  the 
charge  or  mortgage.  It  appears  certain  that  such  is  the  law,  whether  the 
surrenderee  haa  notice  of  the  charge  or  not.  If  it  were  not  for  s.  9  of  Act 
No.  XII  of  1881,  we  should  have  held  that  the  relinquishment  by  the 
sons  of  Alopi  to  the  plaintiff  who  had  notice  of  Sukru's  interest  would  not 
operate  to  defeat  Sukru'a  interest  in  the  title  under  his  mortgage. 

The  provisions  of  s.  9  of  Act  No.  XII  of  1881  are  clear,  and,  the 
lands  in  question  being  a  portion  of  an  occupancy-holding  to  [400]  which 
the  second  and  third  paragraphs  of  that  section  apply,  the  right  of  occu- 
pancy did  not  pass  under  the  sale  at  which  the  defendant  purchased,  and 
he  got  no  title  to  the  right  of  occupancy,  and  the  right  of  occupancy  having 
been  relinquished,  he  had  no  title  whatever  to  possession.  Between  the  defen- 
dant Sukru  and  Alopi  and  Alopi's  representatives  in  title,  Sukru  by  his  decree 
and  the  purchase  at  the  sale  under  it  may  have  obtained  title, but  he  obtained 
under  that  decree  no  title  as  against  the  zamindar,  who  was  no  party  to  the 
suit  in  which  that  decree  was  made. 

Mr.  E.  A.  Howard  has  pressed  every  point  which  was  possible  on 
behalf  of  his  client  Sukru.  He  has  contended  that,  even  if  Sukru  obtained 
no  title  against  the  plaintiff  by  the  purchase  under  his  decree,  he  would 
be  entitled  to  fall  back  upon  and  protect  himself  under  the  mortgage  of 
1885.  It  is  not  necessary  to  consider  whether,  having  brought  a  suit  on 
that  mortgage  and  obtained  a  decree,  he  could  now  fall  back  on  such 
rights  as  he  may  have  had  under  the  mortgage.  We  say  it  is  not  neces- 
sary to  consider  that  question  because  the  mortgage  gave  him  no  right  to 
the  possession  of  any  portion  of  the  holding,  consequently,  whether  the 
defendant  Sukru  takes  his  stand  on  his  mortgage  of  1885,  or  on  the  sale  to 
him  in  1891,  he  has  shown  no  title  to  possession  as  against  the  plaintiff. 

Mr.  Howard  has  pressed  upon  us  the  hardship  of  his  client  who  has 
lost  his  money.  That  hardship  could  not  have  fallen  on  his  client  if  he 
had  not  attempted  to  act  contrary  to  the  express  provisions  of  s.  9  of  Act 
No.  XII  of  1881.  Mr.  Howard  has  also  contended  that,  so  long  as  the 
trees  are  standing,  his  client  Sukru  has  a  right  to  occupy  the  land  for  the 
purpose  of  enjoying  them  or  cutting  them  down  and  carrying  them  away. 
That  is  not  the  right  which  Sukru  claimed  as  a  defendant.  He  claimed 
no  right  to  the  land,  as  appurtenant  to  the  trees,  but  he  claimed  a  right 
to  the  land,  and  his  claim  in  respect  of  the  trees  was  to  the  trees  as 
appurtenant  to  the  land.  In  any  case,  even  if  he  had  a  right  to  cut  down 
the  trees,  as  to  which  we  express  no  opinion,  that  was  a  right,  which,  if 

(1)  L.B.  11  Q.B.D.  808,  (2)  5  M.  and  8.  146.  (3)  14  East  234. 
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it  existed  here,  he  was  bound  to  exercise  prior  to  or  im-[4i01]mediately  1894 

after  the  relinquishment  .by  the  sons  of  Alopi  of  the  right  of  occupancy.  MAY  29. 
However,  as  we  have    said,  the  defendant's  case  is  that  he  is  entitled  to 

the  possession  of  the  land  and  the  trees  growing  on  the  land,  and  that  is  APPEL- 

the  basis  upon  which  this  case  has  been  fought  in  the  Courts  below.     We  LATE 

dismiss  this  appeal  with  costs.  CIVIL. 

Appeal  dismissed.  

16  A.  398=* 

14  A  W.N. 

16  A.  401  =  14  A.  W.N.  (1894)  121.  (1891)  130 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


BEFERENCE  UNDER  THE  COURT  FEES  ACT,  1870,  b.  5.* 
[14th  May,  1894.] 

.Act  VII  of  1870,    ss.  5,    17— Court-fee— Suit  for    possession  and    for  mesne  profits  or 
damiges — Suit  not  embracing  two  distinct  subjects. 

A  suit  upon  one  and  the  same  cause  of  action  for  possession  of  immoveable 
property  and  for  misne  profits  or  damages  for  the  wrongful  retention  of  such 
property  is  not  a  suit  embracing  two  or  more  distinct  subjects  within  the  mean- 
ing of  s.  J7  of  Act  No.  VII  of  1870.  Chamaili  Rani  v.  Ram  Dii  (\).  Mul  Chand 
v.  Shib  Charan  Lai  (2),  Chedi  Lai  v.  Kirath  Chand  (3),  and  Kishori  Lai  Roy 
v.  Sliirut  Chunder  Mozumdar  (4)  discussed. 

[F.,  27  A.  1S6  =  A.W.N.  (1904)  210  ;  R.,    4  Ind.  Gas.  289    (291)  =  5  L.B.R.  94  (98)  ;  7 
O.C.  152.] 

Tins  was  a  reference  under  s.  5  of  Act  No.  VII  of  1870  made  by  the 
Taxing  officer  of  the  High  Court  to  the  Judge  appointed  under  the  said 
section  for  the  final  decision  of  questions  appertaining  to  Court-fees.  The 
circumstances  which  gave  rise  to  the  reference  appear  from  the  Taxing 
Officer's  order,  which  is  as  follows  : — 

"  For  the  Hon'ble  Judge  appointed  under  s.  5  of  the  Court-fees  Act 
(VII  of  1870). 

Tbe  question  which  as  Taxing  Officer  I  wish  to  refer  for  the  decision 
of  the  Hon'ble  Judge  is  : — 

'  Whether  a  suit  for  possession  and  for  mesne  profits  or  damages  as 
well  in  respect  of  the  land,  houses,  &c.,  of  which  possession  is  claimed  is 
a  suit  embracing  two  distinct-subjects  within  the  meaning  of  s.  17  of  the 
Court-fees  Act  ?' 

If  so,  the  Court-fee  payable  on  the  plaint  or  memorandum  of  appeal 
should  consist  of  the  aggregate  of  the  amounts  payable  on  each  of  the 
claims  separately. 

[402]  In  Chamaili  Hani  v.  Ram  Dai  (1)  a  claim  for  possession  and 
a  claim  for  damages  were  held  to  be  "distinct  subjects,"  Spankie,  J., 
dissenting.  So  in  Chedi  Lai  v.  Kirath  Chand  (3)  a  claim  for  possession  and 
a  claim  for  compensation  were  held  to  be  "  distinct  subjects,"  Spankie, 
J.,  again  dissenting.  Amar  Natk  v.  Thakur  Das  (5)  has  also  been  referred 
to.  I  do  not  think  it  is  a  case  much  in  point,  as  in  it  s.  17  was  held  not 
to  apply,  because  the  suit  was  in  the  alternative ,  either  for  recovery  of 
-various  articles  or  for  their  equivalent  money  value.  The  point  of  the; 


•  Reference  in  S.A^Uo..7-72  o.f.1894,  decided  on  the  6th  November  1894. 

(1)  ]  A.  552.         (2)  2  A.  676.       (3)  2  A.  632.        (4)  8  C.  593,        (5)  3  A.  131. 
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1894        different  nature  of  the  articles  the  plaintiff  sued  to  recover  is  not  touched 
MAY  14.     on  in  the  judgment. 

The  Calcutta  High  Court  in    Kishori  Lai  Roy    v.    Sharut    Chunder 

APPEL-     Mozumdar  (1)  held  in  Full  Bench  a  view  opposed  to  that  of  the  Allahabad 

LATE       Court  in  Full  Bench  expressed  in  the  two  early  cases  I  have  referred   to. 

CIVIL.      IQ  'hi8  case  it»  was  hQld  that,  for  the  purpose  of  determining  the  Court-fee 

in   a  suit  for   possession  and  for  mesne  profits,  the  claim  for  possession 

16  A.  401=    an(j  for  mesne  profits  is  to  be  taken  as  one  entire  claim.     Since  the  time  of 

14  A.W.N.    fche  Calcutta  ruling,  so  far  as  I  can  ascertain,  it  has   been  followed    in  the 

(1894)  124.   practice    of  this  Court.     Eecently,  however,  Mr.  Justice  Knox  and  Mr. 

Justice  Banerji  in  S.  A.  No.  1094  of  1892  followed   the  earlier   Allahabad 

rulings  and  again  in  S.  A.    No.  1009  of  1892,  by  their  order  of  the  28th 

of  March  1894,  after  the  point    had    been    referred    to    me    for    report. 

Following  these  recent  rulings  the  office   has  altered    the  former   practice 

and  charged  Court-fee  on  the  claim  for  possession  and  for  mesne  profits 

or  damages  as  distinct  subjects.     In  the  present  case  Pandit  Sundar   Lai 

for  the  appellants  objects  to  this  procedure,  and  I  therefore  refer  the  point 

for  orders." 

Upon  this  reference  the  following  order  was  made  by  BUBKITT,  J.: — 

OBDER. 

This  case  has  been  referred  to  me  as  the  Judge  appointed  for 
the  final  decision  of  such  questions  by  the  Chief  Justice  under  s.  5 
[403]  of  the  Court  Fees  Act  (No.  VII  of  1870).  The  question  which  the 
Taxing  Officer  has  referred  is  as  follows': — 

"  Whether  a  suit  for  possession  and  for  mesne  profits  or  damages  aa 
well  in  respect  of  the  land,  houses,  &c.,  of  which  possession  is  claimed  is 
a  suit  embracing  two  distinct  subjects  within  the  meaning  of  s.  17  of  the 
Court-fees  Act  ?" 

I  have  had  the  great  advantage  of  the  presence  of  my  brother  Knox 
at  the  hearing  of  this  case,  he  at  may  request  having  done  me  the  favour 
of  sitting  with  me  to  here  the  argument,  and  I  am  authorized  by  him  to 
say  that  he  concurs  in  the  decision  which  I  am  about  to  pronounce. 

I  propose  first  to  discuss  the  various  cases  in  this  Court,  and  also  a 
case  in  the  Calcutta  Court  mentioned  by  the  Taxing  Officer  in  his  refer- 
ence. 

The  first  case  is  that  of  Chamaili  Rani  v.  Ram  Dai  (2*).  In  that 
case  Stuart,  C.J.,  said  : — "  Two  or  more  '  distinct  subjects  '  are  to  be  so 
chargeable  as  being  distinct;  causes  of  action  *  *  and  it  is  not  enough 

that  the  '  distinct  subjects'  should  be  merely  separate  and  distinct  matters 
embraced  in  the  claim."  He  then  goes  on  to  say  that  because  each 
of  the  separate  and  distinct  subjects  mentioned  in  the  report  of  the 
Taxing  Officer  might  be  separate  causes  of  action  in  separate  suits — 
whether  viewed  in  that  light,  or  merely  as  distinct;  and  separate  matters 
of  claim — they  would  be  chargeable  separately  under  s.  17.  In  this  case 
the  "  distinct  subjects  "  in  the  suit  were — (1)  possession  of  land, 
(2)  possession  of  houses,  (3)  mesne  profits,  and  (4)  damages. 

The  effect  of  this  ruling  seems  to  be  that  the  words  "  two  or  more 
distinct  subjects,"  in  s.  17  mean  "  two  or  more  distinct  causes  of  action," 
but  that  if  one  cause  of  action  includes  matters  which  may  be  made  the 
subject  of  separate  suits  they  must  be  charged  separately  under  s.  17. 

In  the  same  case  Turner,  J.,  said  : — 


(1)  8  C.  593. 


(2)  1  A.  552. 
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11 1  am    inclined   to   think   that  '  distinct  subjects '  mean    '  distinct        189^ 
causes  of  action  or    distinct  kinds  of  relief;  e.g.,   if    a   suit  is  brought     MAY  14. 
[404]  for  the  recovery  of  an  inheritance,  although  the  inheritance  might 
consist  of  distinct  properties  and  properties  differing  in  kind,  the  fee  would     APPEL- 
be  computed  on  the    aggregate  value  of  the  one  subject  of  the  suit."     He       LATE 
then  gives  illustrations  of  (1)  an  inheritance,  (2)  an  injunction,  (3)  a  bill      CIVIL. 
of  exchange,  and  says  that  "  each  of  these  three  subjects  would  be  distinct, 
and  the  fee  chargeable  would  be  the  aggregate   of  the  fees  chargeable  in  16  A.  401  = 
respect  of  each  subject  if  sued  for  in  a  separate  suit."  He  added  that  tfhe   14  A.W.N. 
office  report  was  not  sufficient  to  enable  him  to  determine  proper  fee.  (1894)  121. 

Turner,  J.,  thus  holds  with  the  Chief  Justice  that  "  distinct  matter" 
is  equivalent  to  distinct  "  cause  of  action,"  but  adds  also  "  distinct  kind  of 
relief,"  which  is  hardly  the  same  thing  as  cause  of  action.  But  he  dis- 
agrees with  the  Chief  Justice  in  applying  this  interpretation,  and  would 
have  held  Nos.  1,  2  and  3  at  least  of  the  four  subjects  mentioned  above 
to  be  included  in  one  "  cause  of  action." 

Pearson,  J  ,  concurred  with  Turner,  J.;  Spankie,  J.,  refused  to  hold 
that  the  words  "  two  or  more  distinct  subjects  "  were  equivalent  to  "  two 
or  more  distinct  causes  of  action. "  He  regarded  those  words  as  mean- 
ing— "  every  separate  matter  distinctly  forming  a  subject  of  the  claim," 
and  concurred  with  the  Taxing  Officer  in  holding  that  a  fee  was  charge- 
able separately  on  each  of  the  four  matters  mentioned  above. 

The  result  of  this  case,  then,  is  that  the  Chief  Justice  and  Spankie,  J., 
though  differing  in  their  interpretations  of  the  words  "  distinct  sub- 
jects "  in  s.  17  of  the  Court-fees  Act,  yet  concur  as  to  the  fee  chargeable 
in  the  case  before  them  ;  the  Chief  Justice,  because  those  subjects  (though 
apparently  included  in  one  and  the  same  cause  of  action)  might  be  made 
separate  causes  of  action  in  separate  suits,  and  Spankie,  J.,  because  each 
of  them  formed  a  distinct  subject  of  the  claim.  Turner  and  Pearson,  JJ., 
apparently  would  have  regarded  all  four  subjects  (or  three  of  them  at  least) 
as  included  in  one  cause  of  action,  and  therefore  not  chargeable  under 
8.  17  of  the  Court-fees  Act. 

[405]  This  case  is,  at  any  rate,  an  authority  for  the  proposition  that 
the  words  "  two  or  more  distinct  subjects"  are  equivalent  to  "  two  or 
more  distinct  causes  of  action,"  though  the  majority  of  tbe  Court  do  not 
agree  as  to  its  application  to  the  case  before  them. 

The  next  case  is  that  of  Mul  Chand  v.  Shib  Charan  Lai  (1).  In  this 
case  Stuart,  C.  J.,  affirms  his  ruling  in  Chamaili  Hani  v.  Ram  Dai  (2), 
and  holds  that  s.  17  of  the  Court-fees  Act  "  plainly  relates  to  '  multifarious 
suits'  which  are  allowabla  by  s.  45  of  the  Code  of  Civil  Procedure."  "  This  " 
he  adds,  "  supplies  us  at  once  with  the  principle  by  means  of  which  we 
may  solve  the  difficulty  showing  that  '  distinct  subjects'  must,  for  the 
purpose  of  the  Court-fees  Act,  be  distinct  and  separate  claims  or  causes  of 
action  in  single  and  separate  suits,  but  which  for  the  purpose  of  jurisdic- 
tion or  the  convenience  of  the  procedure  may  be  united  in  one  suit,"  and 
he  adds  that  in  s.  17  "distinct  subjects  "  are  described  as  distinct  sub- 
jects in  suits  embracing  separately  each  of  such  subjects,"  which,  in  other 
words,  he  understands  to  mean  distinct  and  separate  causes  of  action  in 
distinct  and  separate  suits.  Therefore  in  the  case  before  him  he  held  that 
there  were  two  distinct  subjects  of  suit  or  causes  of  action,  and  that  fees 
should  be  charged  separately  on  each. 

In  this  judgment  Straight,  J.,  concurred. 

(1)  2  A.  676.  (2)  1  A.  552. 
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1894  Now  in  that  case  it  seems  to  me  that  the  order  of  the  Chief  Justice 

MAY  14.     is  not  easily  reconcileable  with  the  opinion  set  forth  in  his   judgment.  The 

plaintiff,  no  doubt,  sued  for  possession  of  both  moveable  and  immoveable 

APPEL-      property  ;  but  his  cause  of  action  was  his  title  under  his  father's  will  (and 

LATE       apparently  in  the  alternative  under  Hindu  law),  coupled  with  refusal  of 

ClVIL.       possession  by  the  defendant.     There  seems  to  have  been  only  one  cause  of 

action.     Section  43  of  the  Code  of  Civil  Procedure  would  probably  have 

16  A.  401  =    forbidden  separate  suits  for  the  immoveable  and  for  the  moveable  property, 

14  A.W.N.    and,  there  being  only  one  cause  of  action,  s.  44  probably  would  not  have 

1894)  124.    been  applicable. 

Spankie,  J.,  apparently  modified  theposition  he  had  taken  UD  in  Cham- 
aili  Rani  v.  Ram  Dai  (1).  Admitting  that  s.  17  of  the  Court- [406]  fees  Act 
refers  to  multifarious  suits  and  reading  s.  17  with  s.  45  of  the  Code  of 
Civil  Procedure,  he  held,  "  regarding  the  two  or  more  'distinct  subjects 
of  a  suit,'  that  they  are  the  '  subject-matters  of  a  suit '  in  which  several 
'  causes  of  action '  have  been  united  under  the  provisions  of  s.  45  subject 
to  the  rules  contained  in  s.  44  of  Act  No.  X  of  1877,  and  therefore  in  such 
a  suit  the  plaint  or  memorandum  of  appeal  is  chargeable  with  the  aggre- 
gate amount  of  the  fees  to  which  each  plaint  or  memorandum  of  appeal 
would  be  chargeable  under  the  Act  "  *  *  There  must  therefore  be 
several  causes  of  action,  and  these  several  causes  of  action  must  be  united 
in  the  same  suit,  and  the  subject-matters,  or  '  two  or  more  distinct  subjects  ' 
of  each  cause  of  action  united  in  the  same  suit,  must  be  charged  as  if  each 
cause  had  not  been  so  united  in  the  same  suit,  but  had  taen  taken  into 
Court  by  a  separate  plaint  or  memorandum  of  appeal."  It  is  not  .stated 
what  order  Spankie,  J.,  passed  on  the  report  of  the  Taxing  Officer  ;  but,  as 
there  was  only  one  cause  of  action  and  not  a  union  of  two  or  more  causes 
of  action,  s.  17  of  the  Court-fees  Act  would,  according  to  the  view  he 
expressed,  not  apply.  Oldfield,  J.,  after  remarking  on  the  use  of  the  words 
"multifarious  suits"  in  the  margin  of  s.  17  of  the  Court-fees  Act,  and  with 
reference  to  s.  19  of  Act  No.  VIII  of  1859  (corresponding  to  clause  2  of 
a-  45  of  Act  No.  X  of  1877)  held  that  "  s.  7  of  the  Court-fees  Act  has 
reference  to  a  suit  which  embraces  two  or  more  distinct  subjects  under 
separate  causes  of  action,  which  might  or  ought  to  have  been  made 
subject  of  separate  suits  ;  in  fact,  when  the  suit  is  multifarious  and  the 
nature  of  those  referred  to  in  s.  9  of  Act  No.  VIII  of  1859  and  of  s.  45  of 
Act  No.  X  of  1877."  He  accordingly  held  that  the  suit  was  not  one  of 
the  nature  of  those  to  which  s.  17  refers. 

Now  the  result  of  this  case  is  that  the  Court  unanimously  held  that 
8.  17  of  the  Court-fees  Act  refers  to  "  multifarious  suits,"  i.e.,  to  suits  in 
which  separate  and  distinct  causes  of  action  had  been  joined  under  s.  45 
of  Act  No.  X  of  1877,  and  not  to  a  suit  in  which  there  was  only  one  cause 
of  action.  The  Judges  differed  as  to  the  application  of  the  rule  to  the 
circumstances  of  the  case  before  them  ;  the  Chief  Justice  and  Sbraight,  J., 
holding  that  there  were  [407]  two  causes  of  action  in  the  suit,  while  Old- 
field,  J.,  held  that  there  was  but  one.  The  report  does  not  show  what  the 
opinion  of  Spaukie,  J.,  was  on  this  point. 

I  next  come  to  the  case  of  Chedi  Lai  v.  Kirath  Chand  (2j.  In  this 
suit  theplaintiff  as  conditional  mortgagee  of  a  house  under  a  mortgage  which 
had  been  foreclosed  in  his  favour,  sued  for  possession  of  the  house,  which 
the  defendant  refused  to  surrender,  and  for  rent  for  the  use  and  occupation 


(1)1  A.  553, 


(2)  2  &..  682. 
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of  the  house  up  to  the  date  of  the  suit  and  for  subsequent  rent.     Court-        1894 
fees  had  been  paid  by  the  plaintiff  on  the  aggregate  value  of  the  house  and      MAY  14. 
of  the  rent  sued  for.     The  Taxing  Officer  reported  that  fees  should  have 
been  paid  separately  on  each  amount. 

In  that  case  Stuart,  G.  J.,  said  that,  according  to  the  principle  of  the       LATE 
decision  in  Mul  Chand  v.  Ship  Charan  (1),  the  office  report  was  right  and      ClVIL. 
that  the  additional  fees  should   be  paid.     Straight,  J.,  was  of  the  same         «~~7ni- 
opinion.     Spankie,  J.,  was  of  opinion,  on  the  other  hand,  that  the  suit  was  ~ 

not  multifarious  within  the  terms  of  s.  17  of  the  Court-fees   Act ;  it  being  '    '    ' 

one  for  immoveable  property  with  a  claim  for  arrears  of  rent  in  resoect  of  ' 

the  same  property.  Oldfield,  J.,  was  of  opinion  that  the  suit  embraced 
distinct  subjects  of  the  nature  of  those  referred  to  in  s.  17  of  the  Court-fees 
Act,  as  the  claim  for  possession  of  the  house  and  the  claim  for  arrears  of 
rent  by  way  of  damages  arose  out  of  different  causes  of  action  and  might 
have  been  made  the  subjects  of  the  separate  suits. 

The  same  test  was  applied  in  this  case  by  the  Court  as  in  the  previous 
one,  viz.,  whether  the  suit  was  or  was  not  multifarious.  The  Court  un- 
animously adhered  to  the  principle  enunciated  in  Mul  Chand's  case,  but 
differed  as  to  its  application.  It  may,  however,  be  doubted  whether 
Spankie,  J.,  was  not  right  in  holding  that  the  suit  was  not  multifarious, 
and  whether  s.  43  of  Act  No.  X  of  1877  would  not  have  precluded  a 
separate  suit  for  the  rent,  or  at  least  for  so  much  of  it  as  was  due  at  the 
date  of  the  suit. 

The  last  case  to  be  considered  is  that  of  Kishori  Lai  Roy  v.  Sharut 
Chunder  Mozumddr  (2).  In  that  case  Garth,  C.J.,  deliver- [408] ing 
the  judgment  of  the  Full  Bench  of  the  Calcutta  High  Court,  held  that  in 
a  suit  for  possession  and  for  mesne  profits  the  claim  for  possession  and 
for  mesne  profits  is  to  be  taken  as  one  entire  claim. 

There  are  also  two  cases  in  this  Court  decided  recently,  viz.,  S.  A. 
No.  1094  of  1892  and  S.  A.  No.  1009  of  1892 ;  but  as  to  these  cases  I  am 
informed  by  my  brother  Knox  that  the  Bench  which  heard  them  decided 
them  on  the  principle  that  the  decision  of  the  Taxing  Officer  was  final. 

Now  on  the  authorities  in  this  Court,  I  think  I  may  hold  that  the 
terms  "  two  or  more  distinct  subjects  "  in  s.  17  of  the  Court-fees  Act  are 
equivalent  to  "two  or  more  distinct  causes  of  action,"  that  s.  17  refers  to 
"  multifarious  suits  "  and  that  it  is  applicable  only  to  suita  in  which  two 
or  more  distinct  causes  of  action  have  been  joined  under  s.  45  of  the  Code 
of  Civil  Procedure. 

The  question  which  I  have  to  decide  is — does  s.  17  of  the  Court-fees 
Act  apply  to  a  suit  for  the  possession  of  immoveable  property  to  which  is 
added  a  claim  for  mesne  profits  accrued  due  in  respect  of  that  property  ? 
Is  such  a  suit  to  be  considered  a  "multifarious  suit  ?  "  I  think  my  answer 
be  in  the  negative.  Taking  the  instance  of  the  present  suit,  I  find  it  is 
one  by  a  Isgatee  suing  under  the  will  of  the  testator  to  recover  property 
bequeathed  to  her  by  the  will.  Her  cause  of  action  is  the  bequest  in  the 
will,  coupled  with  the  defendant's  refusal  to  surrender  possession  and  to 
repay  the  profits  which  he  has  wrongfully  received  from  the  estate.  In 
such  a  suit  I  consider  there  is  one — and  only  one — cause  of  action, 
not  only  for  the  immoveable  property  but  also  for  the  mesne  profits  which 
latter  1  hold  to  be  a  claim  flowing  from  the  one  cause  of  action,  just  as 
•much  as  a  claim  for  each  individual  portion  of  the  immoveable  property 
would  be.  It  is  significant  that  the  provisions  of  s.  10  of  Act  No.  VIII 

1)  2  A.  676.  (2)  8  C.  593. 
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1894       of  1859  have  not  been  re-enacted  in  the  present  Code.     I  am  therefore  nofc 

MAY  14.     obliged  by  statute  to  hold  that  a  claim  for  mesne  profits  is  a  cause  of  action 

distinct  from  that  for  recovery  of  the  land  to  which  it  relates.  As  to  a.  44  (a) 

APPEL-     of  the  Code  of  Civil  Procedure  (Act    No.    XIV   of    1882),  I  do  not  think 

LATE       it  is  in  point,  as  it  does  no  more  than  provide  an  exception    to  the  general 

CIVIL       [^09]  rule  laid  down  in  the  main  section.     I  do  not  consider   it  to  be  an 

'      authority  for  holding  that  a  claim  for   mesne  profits    is  a  cause  of  action 

16  A.  401=    separate  and  distinct  from  the  cause   of   action    for  the   recovery  of  the 

14  A.W.N.    immoveable    property    to   which  the  mesne  profits  relate.     For  the  above 

(1894)  124.    reasons,    and   also   bearing  in  mind  the  weighty  consideration  set  forth  in 

the  Full  Bench  judgment  of  the  Calcutta  High  Court  mentioned  above,  I 

hold  that  the  claim  for  the  mesne    profits  in    the  case  before  me  takes  its 

origin  in  and  flows  from  the  same  cause  of  action  as  that  for  the  recovery 

of  the  immoveable  property.     The  suit  is  nob  a    multifarious  one  and   is 

therefore  not  one  to  which  s.  17  of    the   Court-fees    Act  applies.     The  fee 

paid  by  the  applicant  is  sufficient. 


16  A.  409  =  1*  A.  W  N.  (1894)  150. 
APPELLATE  OKIMINAL. 
Before  Mr.  Justice  Burkitt. 


QUEEN-EMPRESS  v.  KALYAN  SINGH  AND  ANOTHER.* 

[25th  May,  1894.] 
Act  XLV  of  1860,  ss.  467,  511 — Attempt— Facts  necessary  to  constitute  an  attempt. 

One  Cbatuti,  calling  himself  Kehri,  the  son  of  Bhupal,  Kichhi,  went  to  a 
stamp-vendor,  accompanied  by  a  man  named  Kalyan  Singh,  and  purchased  from 
him  in  the  name  of  Kehri  a  stamp  paper  of  the  value  of  4  annas.  The  two  men 
then  went  to  petition-writer  and,  Ghaturi  again  giving  his  name  as  Kehri,  they 
asked  the  petition-writer  to  write  for  them  a  bond  for  Bs.  50  payable  by  Kehri 
to  Kalyan  Singh.  The  petition- writer  commenced  to  write  the  bond,  but,  hia 
suspicions  being  aroused,  did  not  finish  it,  but  took  Chaturi  and  Kalyan  Singh  to 
the  nearest  thana. 

Htld  that  under  the  above  circumstances  Kalyan  Singh  was  rightly  convicted 
of  an  attempt  to  commit  the  offence  defined  in  s.  467  of  she  Indian  Penal  Oode. 
and  Gbatnri  of  abetment  of  the  said  attempt.  The  Queen  v.  Ram  Sarun 
Chowbcy  (I)  referred  to. 

[R.,  25  B.  90  (97).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

The  Hon'bla  Mr.  Colvin,  for  the  appellants. 

The  Government  Pleader  (Munshi  Ram  Prasad),  for  the  Crown. 

JUDGMENT. 

BURKITT,  J. — The  facts  as  alleged  in  this  case  for  the  prosecution 
show  that  the  two  appellants  purchased  from  a  stamp- vendor  at  Bhongawn 
tahsil  a  stamp  paper  of  the  value  of  four  annas.  This  [510]  stamp  paper 
was  sold  to  a  person  who  called  himself  Kehri,  son  of  Bhupal,  Kachhi, 
and  who  has  been  identified  by  the  stamp-vendor  as  being  the  appellant; 
Chaturi.  The  person  who  purchased  the  stamp  was  accompanied  by 
another  man,  viz.,  the  appellant  Kalyan  Singh,  Brahmin,  who  has  also 

*  Criminal  Appeal,  No.  227  of  1894. 
(1)  N.W.P.  H.O.R.  (1872)  46. 
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been  convicted.     The  evidence   shows   thai:  after  purchasing  the  stamp-       189$ 

paper  the  two  appellants  took  it  to  one  Din  Dial,   Kayasth.   a  petition-      MAY  25. 

writer,  who  plies  his  occupation  near  the  gate  of  the  tahsil.     There  the 

two  appellants,   Chaturi  still  calling  himself  Kehri,  Kachhi,    asked  the     APPEL- 

petition-writer  to  write  a  bond  for  Es.  50  payable  by  Kehri  to  Kalyan.       LATE 

The  petition-writer  commenced  writing  the  bond  and  had  written  some 

lines  of  it,  when  for  some  reason  or  other  his  suspicions  were  aroused  and 

he  refused  to  go  on  with  the  document.  The  appellants  tried  to  wrest  it  from   16  A.  409  = 

him,  but  he  tore  it  in  two  pieces,  and  then,  the  gate  of  the  police  station    14  A.W.N. 

being  only  a  few  paces  distant,  he  insisted  on  their  going  to  the  thana  with   (1894)  130. 

him.     Of  this  fact  there  is  no  doubt;  the  evidence  of  Din  Dial  and  of 

Imam  Easul,  constable  on  duty  at  the  thana  at    the  time,  is  conclusive. 

On  these  facts,   and  on   proof  that  Chaturi  was  not  Kehri,  Kachhi,  the 

learned  Sessions  Judge  has  convicted  Kalyan  Singh  of  offences  punishable 

under  ss.  511  and  467  of  the  Indian  Penal  Code,  and  sentenced  him  to 

three  years'  imprisonment,  and  Chaturi  under  the  same  sections,  coupled 

with  s.  109,  to  li  years'  imprisonment. 

The  contention  raised  by  Mr.  Colvin  for  the  appellants  is  that  no 
offence  was  committed  by  them.  The  contention  of  the  learned  Counsel  is 
that,  admitting  the  truth  of  all  the  facts  alleged  against  his  clients,  the  acts 
committed  by  them  amount  to  no  more  than  a  preparation  for  an  attempt 
to  commit  the  offence  and  did  not  in  themselves  constitute  an  attempt.  In 
fact,  the  argument  amounted  to  this,  that  the  appellants  had  still  a  locus 
panitentice  and  had  not  done  any  act  towardsthe  commission  of  the  offence. 
A  very  similar  point  to  this  was  taken  before  a  Bench  of  this  Court  in  the 
case  of  an  application  by  one  McCrea  for  leave  to  appeal  to  the  Privy 
Council.  In  that  case  it  was  laid  down,  and  apparently  with  the  subse- 
quent approbation  of  the  Privy  Council  (L.B.  20  I.  A.  90),  that  the  law  as 
to  attempts  in  India  differed  from  that  in  England,  there  [411]  being  a 
wide  difference  between  the  meaning  of  "  attempt  "  as  understood  by 
English  lawyers  and  the  phrase  "  attempt  "  as  defined  in  the  Indian  Penal 
Code.  Nowhere  in  this  case  we  .find  the  appellant  Chaturi  personating 
Kehri,  Kachhi,  to  the  stamp-vendor  and  purchasing  from  the  latter  a 
stamp  paper  with  Kehri's  name  endorsed  on  it  as  the  purchaser.  We  next 
find  that  the  two  men,  Ghaturi  still  personating  Kehri,  instructed  a  petition- 
writer  to  engross  on  the  stamp  paper  a  bond  by  which  Kehri  acknowledged 
that  he  had  borrowed  Es.  50  from  Kalyan  and  undertook  to  re-pay  it.  In 
the  portion  of  the  deed  which  was  actually  written  the  name  of  Kehri  with 
parentage,  and  also  of  Kalyan,  were  set  out,  and,  had  not  the  petition- 
writer's  suspicions  been  aroused,  there  can  be  little  doubt  that  the 
offence  of  forgery  would  in  a  very  short  time  have  been  completed  by 
Chaturi  writing  Kehri's  name  on  the  deed.  All  these  acts  to  my 
mind  amount  to  much  more  than  a  preparation,  and  I  cannot  but  hold 
that,  to  use  the  words  of  s.  511  of  the  Indian  Penal  Code,  they  were 
acts  done  "  towards  the  commission  of  the  offence,  "  namely,  the 
offence  of  forgery.  A  case  somewhat  similar  had  been  before  Turner,  J.t 
viz.,  The  Queen  v.  Earn  Sarun  Chowbey  (1).  In  that  case  the  accused 
had  gone  no  further  than  to  purchase  the  stamp  paper  in  the  name 
of  the  person  whose  name  they  afterwards  intended  to  forge,  but 
bad  done  nothing  more.  In  that  case  the  learned  Judge  held  that  the 
endorsement  by  the  stamp-vendor  did  not  constitute  any  part  of  the  docu- 
ment which  the  appellant  intended  to  forge  ;  but  Turner,  J.,  added  that  if 

(1)  N.W.P.H.O.B.  (1872) '46. 
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1894       one  word  of  the  instrument  intended  to  be  used  had  been  written,  he 

MAY  25.     would   have    held  that  the  offence  was  complete.     In  the  present  case 

much    more  than  one  word    had  been  written;    apparently    more  than 

APPEL-     half    of    the    deed     was    complete.      This    case    therefore    abundantly 

LATE       complies    with    the   requirements    laid    down    by  Turner,  J.     For  these 

^CRIMINAL    reasons   I    hold   that   the   facts    stated   amount   to   much    more  than  a 

'''  mere  preparation,  and    did  actually  constitute     an  attempt    as    defined 

16  A.  409=  in  s.  511  of  the  Indian  Penal  Code.  On  the  facts  of  the  case  there 
14A.W.N.  is  no  ground  for  argument.  It  is  perfectly  clear  on  the  evidence 
(1894)  ISO.  that  the  appellants  were  the  parties  who  purchased  the  stamp  paper 
[412]  in  Kehri,  Kachhi's  name;  that  they  were  the  parties  who  tried 
to  have  a  bond  nominally  executed  by  Kehri  engrossed  on  the  stamp 
paper  ;  and  that  they  were  the  men  who  were  there  and  then  taken  to 
the  police  station.  The  evidence  of  Din  Dial,  Lalman  and  Imam  Kasul 
is.conclusive  on  these  matters.  The  offence  committed  is  a  serious  one, 
and  I  agree  with  the  Sessions  Judge  that  the  guilty  parties  deserve  a 
severe  penalty.  I  dismiss  this  appeal  and  I  see  no  reason  whatever  for 
reducing  the  punishment. 


16  A,  412  =  14  A. WN    (1894)  134. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


DAKHNI  DIN  (Defendant)  v.  RAHiM-UN-NissA  AND  ANOTHER    , 
(Plaintiffs)*     [4th  June,  1894.] 

Pre-emption —  Wajib-ul-arz — "  Co-sharer  " — "  Proprietor  " —  Transferee  of  lands  in  a 
village  who  has  not  obtained  mutation  of  names  in  his  favour — Dedisation—  Cessa- 
tion of  private  owntrsnip, 

In  a  suit  for  pre-emption  undor  a  uajib-ul-arz  which  gave  a  right  of  pre-emp- 
tion to  "co-sharers  "  in  the  village  ;  held  that  the  word  "  co-sharer"  included  a 
person  who  had  acquired  lands  in  the  village,  which  wera  not  merely  sir  of  a 
oo-sharer  and  were  not  grove  lands  held  by  a  licensee  from  a  zsmindar,  but  lands 
belonging  to  a  zemindar  and  in  his  occupation,  notwithstanding  the  fact  that  he 
had  not  yet  obtained  mutation  of  names  in  respsoi  thereof. 

Held  also  that  the  mere  faot  of  the  owner  of  land  having  eraoted  a  temple  and 
planted  a  grove  thereon  did  not  of  itself,  without  any  further  evidence,  indicate 
a  dedication  to  the  god  and  a  cessation  of  the  rights  of  private  ownership  in 
respect  cf  such  land. 

CP.,28  A.  124  =  A.W.N.':(1905)  219  =  2  A.L.J.  612';  6  N.L.R.  86  <87)  =  Ind.  Gas.  930 
(931);  R.,  28  A.  246=A.W.N.  (1905)  264  =  2  A.L  J.  789;  3  Ind.  Cas  461;  6  Ind. 
Cas.  169  (170)  ',  129  P.R.  1906  =  84  P.L.R.  1907  ;  10  O.C.  225  (229).] 

THE  plaintiffs  in  this  case  sued  for  pre-emption  of  a  certain  share  in 
a  village  known  as  Sbaha  or  Pipalgaon,  thok  Manjha,  pargana  Chail,  on 
the  sale  of  the  said  share  by  the  second  and  third  defendants  Iftikar 
Hussain  and  AH  Akbar  to  the  first  defendant  Dikhni  Din  and  his  brother 
Anandi  Din  (since  deceased).  The  suit  was  based  upon  the  wajib  ul-arz  of 
the  village.  The  defendant  Dakhni  Din  resisted  the  suit  and  pleaded  in 
particular  that  he  was  a  share- [413]  holder  in  the  village  and  thok  in 
question  and  that  therefore  the  plaintiffs  had  no  right  of  pre-emption  as 
against  him. 

*  Second  Appeal  No.  531  of  1893,  from  a  decree  of  P.E.  Elliot.  Esq.,  District 
Judge  of  Allahabad,  dated  the  1st  April  1893,  confirming  a  decree  of  Maulvi  Muhammad 
Siraj-ud-din,  Subordinate  Judge  of  Allhahbad.  dated  tha  20th  December  1892. 
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The  Court  of  first  instance  (Subordinate  Judge  of  Allahabad)  held       189* 
that  the  answering   defendant  was  nob  a  shareholder  within  the  meaning      JUME  4. 

of  the  wajib-ul-arz,  because  in  regard  to  some  of  the  land  in  respact  of         

which    he  claimed   to  be    considered  as  a   shareholder  his  name  had  not     APPEL- 
been  recorded  in  the  Goveramanb  paoars  until  after  the  sale  in  dispute  took       LATE- 
place    and   the   land    in    question    had  subsequently   been    tranferred   to      CIVIL. 
another  thok,  and  in  regard  to  another  portion  he  had  no  proprietary  right 
therein  by  reason  of  a  temple  having  been  built  upon  it.    The  Subordinate  IB  A.  412  = 
Judge  than  went  on  to  find  in  favour  of  the  plaintiffs'  right  of  pre-emption    i§  A.W  N. 
and  gave  them  a  decree.  U891;  134. 

On  appeal  by  the  defendant  Dakhni  Din,  the  lower  appellate  Court 
dismissed  the  appeal  upon  practically  the  same  grounds  as  those  upon 
which  the  Court  of  first  instance  had  disposed  of  the  defence  to  the  suit, 
viz.,  that  the  defendant,  vendee,  was  not  a  shareholder  in  the  thok  in 
question. 

The  defendant,  vendee,  then  appealed  to  the  High  Court. 

Munshi  Ram  Prasad,  Munshi  Gobincl  Prasad  and  Babu  Datti  Lai, 
for  the  appellant.  . 

Mr.  Fateh  Chand,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — This  is  a  suit  for  pre-emption. 
The  real  question  is — is  the  defendant  vendee,  a  co-sharer  in  thok 
Manjha '?  It  is  said  that  he  is  not,  because  he  did  not  himself  pay  any 
land  revenue  in  respect  of  the  portions  of  land  in  that  thok  which  he 
purchased  by  exchange.  It  is  also  said  that  he  is  not  a  co-sharer,  it 
being  alleged  that  he  has  made  the  lands  which  he  has  obtained  in  thok 
Manjha  endowed  property,  i.e.,  that  he  has  by  dedicating  these 'lands  to 
the  god  and  to  the  public  divested  himself  of  personal  proprietary  rights 
in  the  land. 

As  to  the  fkat  point,  we  are  of  opinion  that  the  defendant,  vendee, 
having  obtained  lands  in  the  mahal  which  were  not  merely  the  sir 
of  a  co-sharer  and  which  were  not  grove-lands  held  by  a  license  from 
[414]  the  zemindar,  but  lands  belonging  to  a  zemindar  and  in  his  occupa- 
tion, became  a  proprietor  in  the  mahal.  He  became  a  person  in  our 
opinion  who  was  responsible  under  s.  146  of  Act  No.  XIX  of  1873  for  the 
revenue  for  the  time  being  assessed  upon  the  mahal,  although  he  had 
never  obtained  mutation  of  names  in  his  favour.  He  became  a  person 
who  would  be  a  defaulter  within  the  meaning  of  Chapter  V  of  Act 
No.  XIX  of  1873,  if  the  land  revenue  in  respect  of  the  lands  held  by  him 
was  not  paid,  and  that  notwithstanding  that  he  had  not  obtained  muta- 
tion of  names.  We  regard  the  "co-sharer  "  in  the  clauses  of  the  wajib-ul- 
arz  as  synonymous,  with  '"  proprietor  "  as  used  in  s.  145  of  Act 
No.  XIX  of  1873  before  it  was  amended  by  Act  No.  VIII  of  1879. 
If  the  proprietary  body  in  the  thok  or  in  the  mahal  had  chosen 
to  limit  the  right  of  sale  to  recorded  co-sharers  they  could  have  done 
so  in  the  loajib-ul-arz  by  using  appropriate  terms.  They  could 
have  provided  that  a  shareholder  desirous  of  selling  should  first  offer  his 
share  to  a  recorded  co-sharer,  and  that  a  recorded  co-sharer  should 
have  priority  in  case  of  a  sale,  bub  they  have  not  done  so.  In  Act 
No.  XIX  of  1873  when  the  Government  was  desirous  of  making  the 
proprietors  in  a  mahal  joinHy  and  severally  responsible  for  the  land 
revenue,  the  Legislature  used  the  word  "  proprietors,"  but  when  the 
Legislature  intended  that  only  a  portion  of  such  proprietors  should 
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1894        enjoy  the  right  of  partition  or  the  righjj  of  pre-emption  on  a  forced  sale 
JUNE  4.     under^the  Act  they  used  the  more  limited  term   "  recorded  co-sharers." 

In  our  opinion  the  defendant,  vendee,   hare,  became  a  proprietor   in   the 

APPEL-     mahal  and  was   a   co-sharer,  though    not  a  recorded  co- sharer,  in  the 
LATE       mahal. 

CIVIL.  -^ke  other  point  we  are  at  present  unable  to  decide.     It  is  contended 

that  from  the  fact  of  the  defendant,  vendee,  having  erected  a  temple  and 
16  A.  412=  planted  a  grove,  he  has  turned  the  land  into  endowed  land  and  divested 
14  A.W.N.  himself  of  his  private  proprietary  interest  in  it,  and  it  is  said  that  there  is 
(1894)  134.  evidence  on  the  record  that  there  was  such  a  dedication  by  the  defendant, 
vendee.  In  our  opinion  it  is  for  those  who  allege  that  the  defendant 
has  divested  himself  of  his  private  proprietary  rights  by  making  the 
land  endowed  land  to  prove  such  a  dedication.  The  onus  is  on  them, 
[SIS]  because  the  presumption  is  that  the  person  who  obtained  the  pro- 
prietorship of  land  or  of  a  chattel  retains  it,  until  it  is  sbown  that  he  has 
parted  with  or  been  deprived  by  process  of  law  of  his  proprietary  title. 
The  mere  fact  that  a  temple  has  been  built  and  a  grove  made  upon  the 
land  is  not  sufficient  in  our  opinion  to  raise  the  presumption  that  the 
defendant,  vendee,  has  parted  with  his  proprietary  rights  in  the  land. 
We  make  an  order  under  s.  566  of  Act  No.  XIV  of  1882  for  the  trial  of  the 
issue — did  the  defendant,  vendee,  before  he  purchased  the  share  the  sub- 
ject of  this  suit  for  pre-emption,  make  the  land  which  he  had  acquired  in 
thok  Manjha  endowed  land  and  part  with  his  private  proprietary  interest 
in  it  ?  This  issue  will  be  determined  by  the  Court  below  on  the  evidence 
already  on  the  record.  If  there  is  no  evidence  of  such  parting  with  the 
proprietary  rights  and  of  such  a  dedication  the  Judge  below  will  say  so. 
Ten  days  will  be  allowed  for  filing  objections  on  the  return  to  the 
reference. 

Issue   referred. 


16  A.  415=14  A.W.N.  (1894)  140. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


AZIM-ULLAH  (Plaintiff)  v.  NAJM-UN-NISSA  AND  ANOTHER  (Defendants).* 

[5th  June,  1894.] 

Act  No.  IV  of  188-2,  as.  67,  99  —  Usufructuary  mortgage— Lease  by  mortgagee  to  mort- 
gagor of  mortgaged  premises —Suit  for  recovery  of  rent— Attempt  to  sell  mortgaged 
proferty  in  execution  of  decree  for  rent. 

Held  that  a  usufructuary  mortgagee  who  had  leased  the  mortgaged  premises 
to  his  mortgagor  oould  not  in  execution  of  a  simple  money-decree  for  rent  against 
the  mortgagor  attach  and  sell  the  mortgaged  premises,  tut  must  bring  a  suit  as 
provided  by  s.  67  of  Act  No.  IV  of  1882. 

£F.,  17  A.  520  (522)  ;  26  A.  223  =  (1904)  A,W  N.  2  ;  10  O.P.L.E.  21  ;  7  O.C.  315  ;  R., 
22  C.  859  ;  850.  61=-11  G.W.N.  1011  =  6  O.L.J.  320  ;  29  M.  424  =  16  M.L.J. 
285  ;  12  C.P.L.R.  26  ;  6  N.L.R.  20  (26).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  Amir-ud-din,  for  the  appellant. 

*  Second  Appeal,  No.  864  of  1893,  from  a  decree  of  H.P.  Mulock,  Esq.,  District 
Judge  of  Moradabad,  datad  the  8th  June  1893,  reversing  a  decree  of  Maulvi  Muham- 
mad Husain,  Munsif  of  Nagina,  dated  the  9th  February,  1893. 
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Maulvi  Ghulam  Mujtaba,  for  the  respondents.  1894 

KNOX  and  BLAIR,  JJ. — Muhammad  Azim-ullah,  fcbe  appellant  in  this     JUNE  5. 
second  appeal,  is  the  holder  of  two  deeds  of  mortgage  executed  in  his  favour 
by  the  respondent.     The  deeds  in  question  were  in  the  [416]  course  of  the     APPEL-. 
findings   held  to   be  deeds   of  usufructuary  mortgage.     Apparently  it  was      LATE 
rightly  so  held,  for  in  the  plaint  out  of  which  this  second  appeal  arises  we      CIVIL 
read  that  [immediately  upon  the  execution  of  each  of  tbe  mortgages  the 
respondents  executed  agreements  in  favour    of  the  appellant  promising  to  16  A.  415  = 
pay  rent  for  the  houses   which  were  the  subject  of  the  mortgage-deed.   14  A.W.N. 
The  respondents  failed  to  pay  the  rent  agreed  upon,  and  the  appellant  then   (1894)  140. 
instituted  a  suit  and  obtained  a  money-decree  for  the  recovery  of  the  rent 
which  had  fallen  due.     Armed    with  this  decree  he  proceeded  to  attach 
the  houses  and  to  bring  them  to  sale  in  execution  of  his  decree,  but  at  this 
stage  he  was  met  by  the  respondents,  who  objected  and  contended  that, 
under  the  provisions  of  s.  99  of  Act   No,  IV  of  1882,  the  property  could 
not  be  brought  to  sale  except  after  a  suit  instituted  under  s.67  of  Act  No.  IV 
of    1882.     Their   objection  prevailed  and  the  order  for  attachment  was 
raised.  The  appellant  then  took  the  decree  that  he  had  obtained, and,  making 
it  the  basis  of  a  suit  brought  a  suit  asking  for  an  order  for  the  sale  of  the  pro- 
perty and  calling  it  a  suit  under  s.  67  of  the  Transfer  of  Property  Act.    The 
lower  appellate  Court  has  refused  him  a  decree  on  the  ground  that  the  suit 
under  s.  67  must  be  a  suit  for  sale  or  for  forecloaure  under  a  mortge-deed, 
and  in  form  109  of  sch.  iv  of  the  Code  of  Civil  Procedure.    The  contention  in 
appeal  before  us  is  that  the  lower  appellate  Court  has  erred  in  the  view 
which  it  has  taken  of  the  requirements  of  the  Transfer  of  Property  Act. 
It  has  been  contended  before  us  with  great  earnestness  by  the  learned 
Counsel  for  the  appellant  that  in  bringing  the  suit  in  the  form  in  which  he 
has  brought  it  he  has  simply  carried  out   the    instructions  of  the  Court, 
and  has   done   all   that  is  by  law  required  of  him.     Tbe  interpretation 
which  he  asked  us  to  place  upon  s.  99  of  the  Transfer  of    Property  Act  is 
that  a  person  who  happens  to  fill  the  relationship  of    a    mortgagee  to  his 
judgment-debtor,  and  who,  in  execution  of  a  decree  for  the  satisfaction  of 
a  claim,    whether   arising   out  of  a  mortgage-deed  or  not,  attaches    the   • 
property,    must,    before    he    can    bring    that  property    to  *  sale,    since 
the  law  so  requires  it,  institute    a    suit    asking    for    an    order    for  sale 
of    the    property    of    which  he  is     a     mortgagee.     Such     a     suit,     ha 
maintains,   would    be    a    suit    under  s.  67    of    the    Transfer  of  [417] 
Property  Act.    There  is  therefore   no    question,  even    according  to  him, 
under  the  law,   but    that  the    property  of  which   he  is  a  morbagee    can 
only  be  brought  to  sale  by  a  suit  instituted  under  s.  67.     In  order   to  see 
what  a  suit  under  s.  67  is,  it  is  necessary    to   consider   the  terms  of  that 
section.  Now  a  suit  under  s.  67  is  a  suit  that  can  be  brought  by  no  person 
who    is  not    a  mortgagee    of  property.     It  is  a  suit  which  can  only  be 
brought  after    the    principal    money  and  interest  of  which     payment  is 
secured  for  the  time  being  by  the   mortgage-deed    has    become   payable, 
and  it  can  only  be  a  suit   in  which  it  is    possible  that   the  order  which 
follows  will  be  an  order  for  foreclosure  or  an  order  for  sale  of  the  pro- 
perty mortgaged.     This  suit  which  has  been  instituted  by    the    appellant 
is    not    a    suit  brought  in  his  capacity    as    mortgagee  ;   it   is  not  a    suit 
brought  after  the  mortgage-money  has  become  payable,  and  it  is  not  a  suit 
admitting  in  any  case    of  an    alternative   order   of  foreclosure.     Thus  it 
satisfies  none  of  the  conditions  under  which,  and  under  which  only,  a  suit 
under  s.  67  can  be  brought.     It  is  clearly  not  a  suit  for  foreclosure  of  the 
property  which  he  holds  as  mortgagee.     In  Jadub  Lall  Shaw  Chowdhry  v. 
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1894       Madhub  Lall  Shaw  Ghoiodhry  (1)  the  question  was  considered  whether 

JUNE  5.      the  suit  to  be  instituted  under  the  pressure  of   s.   99    was  a  suit  on  the 

mortgage-deed  or  one  on  the  charge  created  by  the  attachment.     The  learn- 

.APPEL-     ed  Judges  there  were  of  opinion   that  it  could  only   be  one  of   the  two 

LATE       suits.     We  have  already  expressed  our  opinion  that  a  suit  instituted  under 

ClVIL       'ke  Pressure  °f  8-  99  and  under  s.  67  must  be  a  suit  on  the  mortgage.     We 

are  not  concerned  here  as  to  whether  such  a  suit  should  or   should  not 

16  A.  413=  embrace  other  claims.     Even  if  we  held  that  the  suit  should-  have   been 

14  A.W.N.  a  suit  on  the  charge  created  by  attachment,  the  appellant  before  us  is   in 

(1894)  140.  this  difficulty,  that  he  is  met  by  an  order  of  attachment  raised,  from  which 

he  has  not  appealed,  so  far  as  the  raising  of  the  attachment  is  concerned, 

and  which  has  quoad  hoc   now   become   final.     The    appeal   fails   and  is 

dismissed  with  costs. 

Appeal  dismissed. 


16  A.  418  =  14  A.W.N.  (1891)  142. 

[418]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


BAM  CHARAN  BHAGAT  (Decree-holder]  v.  SHEOBARATRAI 
AND  ANOTHER  (Judgment-debtors)  *    [9th  June,  1894.] 

Civil  Procedure  Cede,  s.  230 — Decree  for  payment  of  money — Decree  for  sale  of  hypothe- 
cated property  in  a  suit  on  a  mortgage. 

A  decree  fcr  sale  of  hypothecated  property  m^da  in  a  suit  for  sale  upon  a 
mortgage-bond  is  not  a  "  deoree  for  the  payment  of  money  "  within  the  meaning 
of  s.  230  of  Act  No.  XtV  of  1882.  Fateh  Chand  v.  Muhammad  Bakhsh  (2), 
distinguished. 

[NotF.,121  P.LR.  1908;  P.,  25  A.  541 ;  25  C.  580  =  2  GW.N.  118  ;  27  G.  285; 
R.,  28  A.  771  =  A.W.N  (1906)  237  =  3  A.L.J.  585=1  M.L.T.  247  ;  18  A.W.N. 
118  ;  4  N.L.R.  78  =  8  Gr.L.J.  18  ;  5  Ind.  Gas.  302  (304)=  11  C.L.J,  78  ;  12  Ind. 
Gas.  70  (72)  =  14  C.L.J.  639  (643)  =  16  C-W.N.  132  (135);  D.,  20  M.  107  ;  L.B. 
B,  (1893-1900)  583  (589;.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Munshi  Gobind  Prasad,  for  the  appellant. 
Mr.  Abdul  Majid,  for  the  respondents. 

JUDGMENT.     . 

EDGE,  C.J.,  and  BANERJI,  J. — On  the  23rd  of  March  1879,  a  decree 
for  sale  on  a  hypothecation-bond  was  made.  That  decree  was  partially 
executed.  The  application  for  execution  preceding  the  present  one  was 
made  since  Act  No.  XIV  of  1882  came  into  force.  The  present  applica- 
tion for  execution  which  is  under  appeal  here  was  resisted  by  the 
judgment-debtors  on  the  ground  that  it  was  barred  by  the  twelve  years' 
rule  of  s.  230  of  Act  No.  XIV  of  1882.  The  first  Court  disallowed  the 
objection  and  granted  the  application.  The  lower  appellate  Court  allowed 
the  judgment-debtor's  appeal  and  dismissed  the  application.  The  judg- 
ment-creditor appealed  to  this  Court,  and  our  brother  Tyrrell  dismissed 

•  Letters  Patent  Appeal,  No.  38  of  1893,  from  a  judgment  of  Mr.  Justice  Tyrrell 
dated  the  18th  May,  1893. 

(1)  21  C.  34.  (2)  14  A.W.N.  (1894)  74. 
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his  appeal.     This  is  an  appeal  under  s.  10  of  the  Latfeers  Patent  from  the       1894 
decree  passed  by  our  brother  Tyrrell.  JUNE  &, 

The  question  on  which  this  appeal  depends  is  whether  a  decree  for        

sale  of    hypothecated    property  passed  on  a  mortgage- bond  is  a    decree     APPEL- 
for    tine   payment   of   money  within   the  meaning  of  the  third  paragraph       LATB 
of  s.  230  of  Act   No.  XIV  of  1882.     It  has  been  contended  on  behalf      CIVIL 
of  frhe  judgment-debtors    that    it    was    held    in    the    recent  Fall  Bench 
ruling  in  Fateh  Chand  v.    Muhammad  Bakhsh,    (1)  that  such  a  decree  16  A.  418  = 
is  a  decree  for  the  payment    of    money.     The  Full  Benoh  in  the    case    n  A.W.N. 
referred    to    held    nothing   of    the    kind.     What    ib   did   [419]   hold,  so    (1894)  142. 
far  as  this  point  is  concerned,    was    that    a  decree  under   s.  88  of  Act 
No.  IV  of  1882  is  one    form    of    a  decree  for  the  payment  of  a   debt. 
In    that    case    it    was    not    necessary    to    consider   the  meaning  of  the 
term  "  decree  for  the  payment  of  money,  "  &a  that  term  is  used  in  s.  230  of 
Act  No.  XIV  of  1882.     It  was  also  contended   that  the  intention  of  the 
Legislature  in  enacting  s.   230  of  Act  No.  X  of  1877  and  re-enacting  the 
same  section^in  Act  No.  XIV  of  1882  was  to  prevent  the  possibility  of  the 
judgment-creditor  keeping  open  indefinitely  proceedings  for  the  execution  of 
a  decree  of  any   kind.     It  is  probable  that  such  was  the  intention  of  the 
Legislature.     We  come  to  the  conclusion  that  that  probably  was  the  in- 
tention of  the  Lsgislature,  because  wa  tbink  that  it  is  only  reasonable  that 
some  definite  tima  should  be  fixed  within  which  all  decrees  should  be  exe- 
cuted, if  they  are  to  be  executed  at  all.     If  that  was  the  intention  of  the 
Legislature,   we   must  see  whether  that    intention   was  given   effect   to- 
by   the    language    used    by    the     Legislature     in    enacting     a.    230   of 
Act   No.    XIV    of    1882.        Apparently    the   first   paragraph    of   s.    230 
would   apply  to    the    execution    of    any    description     of     decree.     The 
second  paragraph  of  s.  230  necessarily  has  a  limited  application,  there 
are   many  descriptions  of  decrees  to  which  it  could  not  possibly  refer. 
In  the  third  paragraph  of  s.  230  there  are  no  general   words  used   such 
as   in  our  opinion  would  include  decrees  of  all  descriptions;  but  instead 
of  general  words,  we  have,  so  far   as  this  question   is  concerned  specific 
words  used,  which  undoubtedly,  when  used  elsewhere  in  the  Code,   are  of 
specific  and  not    general    application.     For    example,  in    s.  210  of  Acb 
No.  XIV  of  1882  we  have  the  following  term  used — "decree  for  the  payment 
of  money,"     Now   it    has    been  decided,  and  we  think  rightly,  in  more 
cases    than  one   that  the  decrees  referred   to   in    s.    210    are    what    are 
generally  known  as  money-decrees  in  contradistinction  to  decrees  direct- 
ing the  sale  of  specific  property.     We  must  give  the  same  construction 
to  the  same  words  when  found  in  different  parts   of    a    Code    or    Act. 
Further,  we  find  that  when  the   Legislature   intentionally   chose  to  draw 
a  distinction    between    money-decrees    or   decrees   for  the   payment    of 
money,  and  decrees  ordering  the  sale  of  property,  it  drew  that  distinction 
in  apt  words.     For  instance,    in    s.  295    the  first    paragraph    deals    with 
[420]  decrees  for  money,  which,  in  our  opinion,    means  decrees  for   the 
payment  of  money  as  that  term  is  used  in  s.  230  ;  £*nd  when  dealing  "with 
decrees,  such  as  a  decree  under  s.  88  of  Act  No.  IV   of    1882,    the  Legis- 
lature uses  the  expression  "  a  decree  ordering  its  sale  "  (i.e.,    the  sale  of 
immoveable  property),  as  appears  from  the  proviso  (c)  to  s.  295.  Again,  in 
s.  322  the  distinction  between  a  decree  for   money  and  a   decree  ordering 
the  sale  of  immoveable  property  in  'pursuance    of    a  contract  specifically 
affecting  the  same  is  clearly  expressed.     The  same  question  came  before 
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1894       fchis  court  in  the  case  of  Jogul  Kishore  v.  Gheda  Lai  (1),  where  ifc  was  held 
JUNE  9.      'bat  s<  230  of  Aot  No.  XIV  of  1882  did  nob  apply  fco  a  decree  which  pur- 
ported to  have  been  made  under  s.  88  of  Act  No.  IV  of  1882.     It  is  true 
APPEL-     that  the  decree  in  the  present  case  wag  passed  prior  to  the  coming  into 
LATE       force  of  Act  No.  IV  of  1882,  but  decrees  for  sale  had  long  been  known  as 
CIVIL       distinguished  from  simple  decrees  for  money. 

'  We   sefc  aside  the  decree  of  this    Court  and  of  the  lower  appellate 

16  A.  418=  Court  and  restore  the  decree  or  order  of  the  first  Court  with  costs  in  all 
14  A.W.N.  Courts,  and  direct  the  first  Court  to  proceed  with  the  execution  of  the 
<1894)  142.  decree,  subject  to  any  just  exception  that  there  may  be  to  its  execution. 

Appeal  decreed. 


16  A.  420  =  14  A.W  N.  (1893)  154. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


YUSUF  BEG  (Defendant)  v.  THE  BOARD  OP  FOREIGN  MISSIONS  OF  THE 

PRESBYTERIAN  CHURCH  OF  NEW  YOBK  IN  AMERICA  THROUGH  THE 

BEVD.  W.  F.  JOHNSON,  PRINCIPAL,   OFFICER  (Plaintiff).* 

[llth  June,  1894.] 

Civil  Prccedure  Code,  s.  435 — Corporation — Suit  by  agent  of  an  unincorporated  so:ie(y 
—  Ej.ctmtnt — Possessory  i'v.le. 

A  suit  iu  ejectment  as  against  a  trespasser  was  brought  by  a  person  signing 
the  plaint  as  "  for  and  ae  Superintendent  and  Principal  Officer  of  tbn  Estate  of 
the  Board  of  Foreign  Missions  of  the  Presbyterian  Church  of  New  York."  The 
plaintiff  was  not  shown  to  be  a  member  of  the  Board  nor  did  be  set  up  any 
possessory  title  of  his  own.  Held  that  inasmuch  as  the  Board  of  Foreign  Mis- 
sions of  the  Presby-[421]terian,  Church  of  Now  York  was  not  a  corporation  or 
company  authorised  to  sue  and  be  sued  in  the  name  of  an  officer  or  trustee  within 
the  meaning  of  s.  435  of  the  Code  of  Civil  Procedure,  and  also  as  the  person  sign- 
log  the  plaint  in  the  manner  above  described  did  not  profess  to  be  suing  on  his 
own  poese?sory  title  to  the  land  in  respect  of  which  t  jsctment  wa?  claimed  the 
suit  must,  be  dismissed.  Jaigcpil  v.  Knulesliat  Rai  (2),  Muhammad  Yusuf  v. 
Suhhnath  (3),  and  Asher  v.  Whitlock  (4)  distinguished. 

[F.,  20  A.  167  ;  R.,  30  C.  103  (105).] 

THE  facts  of  this  case  sufficiently  appear  from  fche  judgment  of  the 
Court. 

Pandit  Sundar  Lai,  for  the  appellant. 
Munshi  Ram  Prasad,  for  the  respondent. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — The  appellant  before  us  was  defendant  in 
the  Court  of  first  instance.  The  persons  suing  him  are  described  as  the 
Board  of  Foreign  Missions  of  the  Presbyterian  Church  of  New  York  in 
America  through  the  Bevd.  W.F.  Johnson,  Principal  Officer.  The  suit 
was  brought  for  the  ejectment  of  the  appellant  from  a  certain  portion  of 
land  and  for  the  removal  of  certain  buildings  constructed  on  that  land. 
The  claim  as  brought  was  decreed  by  the  lower  appellate  Court,  and  the 

*  Second  Appeal  No.  848  of  1893,  from  a  decree  of  Babu  Promoda  Charan  Banerji, 
Small  Gauee  Court  Judge,  Allahabad,  dated  the  5tb  May  1893,  confirming  a  decree  of 
Babu  Shiva  Sahar,  Munsif  of  Allahabad,  dated  the  26th  January  1893. 

(1)  13  A.W.N.  (1893)  184.  (2)  2  A.W.N.  (1882)  132. 

(3)  7  A.W.N.  (1887)  55.  (4)  L.R.  1  Q.B.  1. 
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contention  raised  before  us  in  appeal  is  that  the  Board  of  Foreign 
Missions  of  the  Presbyterian  Church  of  New  York  in  America  is  not  a 
corporation  authorised  to  sue  and  be  sued  in  the  name  of  an  officer 
within  the  meaning  of  s.  435  of  the  Code  of  Civil  Procedure,  and  that  in 
fact  we  have  no  plaintiff  before  us. 

The  question  raised  is  one  not  entirely  free  from  difficulty  and  the 
case  on  behalf  of  the  respondent  has  been  argued  with  great  ability  and 
care.  His  contention  was  twofold  :  first,  that  there  was  sufficient  evi- 
dence on  the  record  to  satisfy  the  Court  that  the  Board  of  Foreign 
Missions  of  the  Presbyterian  Church  of  New  York  in  America  is  a  cor- 
poration such  as  is  authorised  under  8.  435  of  the  Civil  Procedure  Code 
to  sue  and  be  sued  in  the  name  of  a  Director,  Secretary  or  other  Principal 
Officer.  His  second  contention  was  that,  if  this  has  not  been  established, 
still,  as  the  appellant  has  [422]  been  found  to  be  a  trespasser,  the 
respondent  can  fall  back  upon  his  possessory  title  and  claim  to  have  the 
appellant  ejected. 

With  regard  to  the  first  plea  the  learned  pleader  maintained  that  the 
Board  of  Foreign  Missions  of  the  Presbyterian  Church  of  New  York  in 
America  is  a  corporation,  and  when  pressed  to  show  upon  what  title  the 
aforesaid  Board  based  its  claim  to  be  deemed  a  corporation  he  asked  us  to 
consider  it  as  a  corporation,  the  origin  of  which  islostin  antiquity  and  which 
must  be  deemed  to  be  established  by  prescription.  He  told  us  that  he 
could  assert  creation  neither  by  Letters  Patent  nor  by  Act  of  Parliament 
and  was  thus  compelled  to  fall  back  upon  corporations  by  prescriptions. 
Now  according  to  the  definition  contained  of  such  bodies  in  Wharton's 
Law  Lexicon,  p.  652,  we  find  corporations  by  prescription  are  those 
corporations  "  which  have  existed  beyond  the  memory  of  man  and  there- 
fore are  looked  upon  in  law  to  be  well  created,  such  as  the  city  of 
London."  The  Board  of  Foreign  Missions  of  the  Presbyterian  Church 
of  New  York  in  America  certainly  cannot  claim  to  fall  under  this  category. 
The  creation  of  the  Board  must  be  a  matter  of  recent  history  and  well 
known  to  those  who  constitute  the  body.  There  is  not;  one  word  in  the 
evidence  of  the  Revd.  W.  F.  Johnson,  which  sets  up  even  such  a  claim, 
and  we  are  therefore  compelled  to  hold  that  there  is  nothing  before  us  to 
warrant  us  to  assume  that  the  Board  of  Foreign  Missions  of  the  Presby- 
terian Church  of  New  York  in  America"  is  a  corporation  such  as  is  intended 
by  s.  435  of  the  Code  of  Civil  Procedure. 

Now  to  turn  to  the  second  plea.  The  plaint  is  subscribed  by  "  Ravd. 
W.  F.  Johnson,  for  and  as  Superintendent  and  Principal  Officer  of  the 
Estate  of  the  Board  of  Foreign  Missions  of  the  Presbyterian  Church  of 
New  York."  There  is  nothing  in  the  plaint  to  show  that  the  Eevd.  W.  F. 
Johnson  is  a  member  of  that  Board,  and  there  is  nothing  to  show  that 
he  sets  up  a  possessory  title  on  his  own  behalf.  We  have  no  doubt 
whatever  that  the  plaint  has  been  drawn  up  with  a  strict  and  proper 
regard  to  accuracy.  As  the  plaint  states,  the  persons  who  are  proprie- 
tors of  the  Board  are  the  members,  whoever  they  may  be,  of  the  Board  of 
[423]  Foreign  Missions  of  the  Presbyterian  Church  of  New  York  in 
America-  That  being  the  case,  the  precedents  cited  us,  Jaigopal 
Singh  v.  Kauleshar  Rai  (1),  Muhammad  Yusuf  v.  Sukhnath  (2),  and 
Asher  and  wife  v.  Whitlock  (3),  are  not  cases  in  point.  They  are  all 
cases  in  which  the  plaintiff  was  a  person  who  came  forward  with  an  alle- 
.  gation  and  sued  upon  an  allegation  that  he  in  his  own  proper  person  had 
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(1)  2  A.W.N.  (1882)  132. 


(2)  7  A.W.N.  (1887)  55, 
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a  possessory  title  to  the  property  sued  for.    This  case  may  appear  to  be  a 
11,    bard  one,  but  there  are  also  numerous  difficulties,  obvious  to  every  one, 
connected  with  the  fact  of  persons  not  registered  and  nob  incorporated  and 
possessing  only  a  floating  existence,  which  cannot  be  overlooked.     Bodies 
LATE       of  this  nature  wishing  to  claim  the  privileges  apd  protection  which  the  law 
GlVit       assigns  to  corporations  should  take  care  to  have    themselves  incorporated 
._-.    '      and  registered    in    such  a  way  that  those  who  deal  with  them   or  are 
Iff  A.  420=  brought  in    contact  with  them  can  know  whom  they    are    suing    and 
14  A,W  N,   by  whom  they  are    being    sued.     The    appeal    prevails.     The    suit    as 
( 1894)  151.   brought  by  the    respondent  fails     and  is  dismissed    with    costs  in    all 
Courts, 
i  Appeal  decreed. 


16  A.  423  =  14  A.W.N.:(189I)  161. 

APPELLATE  CIVIL. 
Before  Mr,  Justice  Tyrrell  and  Mr.  Justice  Burfott. 


SHIB  LAL  AND  OTHERS  (Defendants)  v.  THE  COLLECTOR  OF  BAREILLY, 
(Plaintiff*     [19th  June,  1894. J 

Act  No.  I  of  1877,  s.  22 — Compromise — Specific  relief  granted  in  respect  of  an  agreement 
concerning  wh  ch  both  parties  had  at  the  time  ol  making  it  equal  means  of  know- 
ledge, though  their  relative  legal  positions  were  subsequently  discovered  to  be 
difftrentjrom  what  they  had  supposea  at  the  time. 

Naubat  Ram,  a  largo  landed  proprietor,  died  without  issue  in  1867.  His  widow 
Ganesh  Kuar,  held  possession  of  the  estates  down  to  her  death  in  187S.  Then, 
after  some  disputes  as  to  the  succession,  one  Naraini  Kuar,  claiming  as  widow 
of  an  alleged  adopted  son  of  Naubat  Bam,  was  put  into  possession  by  the 
Revenue  authorities.  Agi^nst  Naraini  Kuar  two  suits  were  brought  for  the  pro- 
perty left  by  Naubat  Rim.  The  first  suits  was  brought  in  April  1879,  by  one 
Chandi  Din  claiming  as  sister's  son  of  Naubat  Ram.  Chandi  Din  being  a 
pauper,  sold  a  portion  of  the  property  in  suit  to  one  Nawab  Mashuq  Mahal 
for  Rs.  20,000,  and  made  Mashuq  Mahal  a  co-plaintiff  in  [421]  the  suit. 
The  second  suit  against  Nar.iini  Kuar  was  itistiiuted  in  May  1879  by  Shib 
Lai  and  others,  the  defendants  appellants  in  this  present  suit,  who  claimed 
title  as  the  nearest  sapindas  cf  the  deceased  Naubat  Ram.  In  each  of 
these  two  suits  the  plaintiff  or  plaintiffs  were  successful.  la  each  the  defendant 
appealed.  In  the  case  of  Ghandi  Din  the  defendant  was  successful  and  the 
plaintiff's  suit  was  dismissed  by  the  High  Court  on  the  7th  of  December  1866  ', 
in  the  other  case,  the  parties  on  the  25th  of  July  1885,  settled  their  dispute 
by  a  compromise, 

While  the  two  suits  above  mentioned  were  pending,  Bhib  Lai  and  his  co- 
plaintiffa  instituted  a  suit  on  the  2nd  of  July  1&83,  against  Chandi  Din  and 
Masbuq  Mahal,  agking  for  a  declaration  that  they  were  entitled  to  succeed  to  the 
property  of  the  deceased  Naubat  Ram.  In  January  1884,  the  female  defendant 
having  died,  the  Collector  of  Bareilly  was  brought  on  to  the  record  of  this  suit 
as  guardian  of  her  minor  children  and  on  the  I9ih  of  January  1885  a  compro- 
mise was  entered  into  between  the  Collector,  on  behalf  of  the  minor  children  of 
Mashuq  Mahal  and  one  adult  daughter  of  MashuqMahnl  en  the  one  hand,  and  the 
plaintiffs  on  the  other,  whereby  the  representatives  of  Mashuq  Mabal  relinquished 
the  suit  and  consented  to  a  decree  being  passed  in  favour  of  the  plaintiffs,  and  the 
plaintiffs  agreed  that  when  they  got  possession  of  the  property  they  would  make 
over  certain  villages  and  a  certain  sum  of  money  to  the  representative  of  Mashuq 
Mahal. 

As  has  been  mentioned,  Chandi  Din's  claim  to  the  property  was  finally 
disallowed  by  the  High  Court  in  December  1886.  On  the  6th  of  January,  1888, 

First  Appeal  No.  14i  of  1892  from  a  decree  of  Maalvi  Jafar  Husain,  Additional 
Subordinate  Judge  of  Bareilly,  dated  the  28th  March  1892. 
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the  Collector  of  Bareilly  instituted  a  auit  for  apeoifio  performance  of  the   compro- 

mise  of  the  19th  January,  1885.  ;          7,v 

The  Court  of  first;  instance  decreed    the  plaintiffs'   claim.     On  appeal  by   the  _ 

defendants  to  the  Hisjh  Court  it  was  he'd  that  there  wa^  nothing  in  P.  22  of   the  .  ~   '  / 

Specific  Relief  Act  which  would  stand  iu  the  way   of  a  decree  for  specific  perform-  APPEL- 

ance   of   the   compromise.     The    compromise    when   entered    in  1885    was   not  DA'Tfi 
without  consideration,  aud   the  subsequent  course  of  litigation  could  not  aSeot  •. !  i 

the  position  of  the  parties  as  regards  the  present  suit  based  thereon.  ClVtli. 

EH,,  6  Bom.L.R.  1013  (1022) ;  D.,  10  A.LJ.  493  (501)  =  17  Ind.  Caa.  732  (783).]  '    16  A.  «S= 

i*  A.W.N! 

THE  foots  of  this  case  are  very  fully  stated  in  the  judgment  of  the 
Court. 

Mr.  D.  Banerji  and  Babu  Jogindro  Nath  Chaudhri,  for  the  appellants; 
Mr.  A.  Strachey  for  the  respondent. 

JUDGMENT. 

TYRRELL  and  BURKITT,  JJ.— This  is  an  appeal  by  Chaudbri  ShibLal 
and  others,  defendants  in  the  Court  below,  against  an  order  of  the  Subordi- 
nate Judge  of  Bareilly,  decreeing  specific  performance  of  an  agreement 
by  way  of  compromise  alleged  to  have  been  entered  into  in  January 
1885  by  the  appellants  on  the  one  side,  and  by  the  Collector  of  Bareilly 
for  the  Court  of  Wards  on  the  other  [526]  aide,  on  behalf  of  certain 
minors  under  the  guardianship  of  the  Court  of  Wards.  In  order  properly 
to  understand  the  nature  of  this  suit  and  the  position  of  the  parties  it  ia 
necessary  to  set  out  aft  some  length  a  few  facts  bearing  on  it. 

One  Chaudbri  Naubat  Earn,  a  wealthy  landed  proprietor  in  the 
Bareiliy  district,  died  childless  in  February  1867.  He  was  succeeded  in  hia 
estate  by  his  widow,  Kani  Ganesh  Kuar,  who  survived  him  for  some  ten 
years  and  died  in  August  1878.  On  her  decease  disputes  arose  as  to  the 
succession,  and  eventually  one  Kani  Naraioi  Kuar,  who  claimed  title  as 
widow  of  an  alleged  adopted  son  of  Chaudri  Naubat  Bam,  was  put  into 
possession  by  the  Eevenue  authorities.  Two  suits  were,  however,  before 
long  instituted  to  contest  her  title.  Tbe  first  suit  was  brought  in  April 
1879  by  one  Chandi  Din  who,  as  sister's  son  of  Chaudhri  Naubat  BamJ 
claimed  that  he  was  by  Hindu  law  entitled  to  the  inheritance.  As,  how- 
ever, he  was  "a  pauper  destitute  of  means"  (vide  para.  9  of  his  plaint, 
record  No.  203,  an  exhibit  filed  by  the  defendants-appellants)  he  sold  a 
portion  of  the  property  in  dispute  for  Bs.  20,000  to  a  lady  named  Nawab 
Mashuq  Mahal,  wife  of  Nawab  Muhammad  Kazim  Ali  Khan,  in  order  to 
procure  funds  for  carrying  on  the  intended  litigation,  and  made  her  a  co- 
plaintiff  to  his  suit.  The  second  suit  against  Bani  Naraini  Kuar  was  insti- 
tuted in  May  1879.  The  plaintiffs  were  the  defendants-appellants  in  the 
suit  now  before  us.  The  title  they  set  out  was  that  they  were  the  trud 
heirs  by  Hindu  law,  as  being  the  nearest  sapindas  of  Cbaudhri  Naubafc 
Bam.  The  plaintiffs,  in  each  of  the  two  suits  above  mentioned,  were  suc- 
cessful. The  District  Judge  of  Bareilly  gave  to  each  set  of  plaintiffs  a  decree 
against  Bani  Naraini  Kuar  for  possession  of  one  and  the  same  property. 
But  he  stayed  execution  until  the  two  sets  of  plaintiffs  had  fought  out  the 
matter  between  themselves.  Naturally  the  defeated  defendant  Bani  Naraini 
Kuar  appealed  to  the  High  Court.  The  result  was  that  the  first  suit  (Chandi 
Din's)  was  dismissed  on  Dscember  7th,  1886,  the  Judge's  decision  being 
reversed  ;  and  in  the  second  (the  sapindas')  suit  the  parties  on  July  25th, 
1885,  came  to  a  compromise  by  which  they  divided  among  themselves 
•the  property  in  dispute. 
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[426]  But  while  the  above  litigation  was  still  in  progress,  the 
sapindas  (the  present  defendants-appellants)  acting  at  tho  suggestion  of 
the  Judge  of  Bareilly,  on  July  2nd,  1883,  instituted  in  the  Bareilly  Court 
a  suit  (No.  69  of  1883)  against  Chandi  Din  and  Nawah  Mashuq  Mahal, 
by  which  they  asked  for  a  declaration  that  they  were  entitled  to  inherit 
the  property  left  by  Chaudhri  Naubat  Earn  and  by  Rani  Ganesh  Kuar, 
after  him.  Subsequently,  in  January  1884,  on  the  death  of  the  female 
defendant,  the  Collector  of  Bareilly  was  brought  on  the  record  as  guar- 
dian of  the  infant  children  of  the  deceased.  On  the  19th  of  January 
1885,  a  compromise — which  forms  the  subject  of  the  present  suit — was 
entered  into  by  the  Collector  on  behalf  of  his  wards  and  by  the  sapindas, 
the  plaintiffs  in  that  suit ;  and  that  compromise,  after  having  been  sanc- 
tioned by  the  Board  of  Revenue  as  the  Court  of  Wards,  and,  having  been 
duly  stamped  and  registered,  wasonthelst  Septembar,  1885;  presented  tothe 
Subordinate  Judge  with  a  petition  (No.  48  of  the  record)  praying  that  the 
suit  might  be  decided  according  to  its  terms.  From  that  time  the  Collector 
took  no  further  steps  in  the  suit.  To  conclude  this  part  of  the  case,  it  may 
be  added  that  the  suit  was  on  January  20th,  1887,  struck  off  the  file  of 
pending  cases  by  the  Subordinate  Judge,  but  with  permission  to  the 
plaintiffs  under  s.  373  of  the  Code  of  Civil  Procedure  to  bring  a  fresh  suit. 
The  reason  for  this  order  will  be  found  in  the  sapindas'  (plaintiffs') 
petition  to  the  Court  (No.  52  of  this  record),  dated  January  19bh,  1887, 
in  which  they  state  that  by  the  dismissal  of  Chandi  Din's  claim  their 
cause  of  action  had  become  extinct,  and  they  therefore  withdrew  from  the 
auib,  but  asked  leave  to  sue  again  in  case  a  fresh  cause  of  action  should 
accrue  to  them.  The  reason  why  the  plaintiffs  withdrew  their  suit  was 
because  of  the  decrea  of  the  High  Court  of  December  7th,  1886,  whioh 
put  an  end  to  Chandi  Din's  claim,  as  mentioned  above. 

The  only  other  point  respecting  that  suit  which  requires  notice  is, 
that  the  Collector  of  Bareilly,  very  improperly  we  think,  considering  the 
terms  of  the  compromise,  took  out  execution  for  costs  and  got  them. 

[427]  We  now  turn  to  the  compromise  on  which  this  suit  is  founded. 
It  is  No.  187  of  the  record,  and  will  be  found  at  page  12  of  the  appellants' 
first  book.  It  is  dated  January  19th,  1885,  and  is  drawn  up  in  the  shape 
of  a  joint  petition  addressed  to  the  Court  by  the  Collector  on  behalf  of 
his  minor  wards,  by  Musammat  Malka  Begam,  an  adult  daughter  of  Nawab 
Mashuq  Mahal,  and  by  the  plaintiffs,  who  are  the  present  defendants- 
appellants.  By  its  terms  the  Collector  and  Malka  Begam  "  hereby  with- 
draw from  the  defence  of  the  suit  and  amit  the  the  plaintiff's  rights  tothe 
estate  left  by  Chaudbri  Naubat  Ram,  deceased,"  and  they  consent  to  the 
plaintiff's  suit  being  decreed  against  "  the  defendants,  the  heirs  of  Nawab 
Mashuq  Mahal  "  (i.e.,  themselves)  with  certain  exceptions.  The  plain- 
tiffs (present  defendants-appellants)  on  their  part  agreed  that  "  in 
consideration  of  this  relinquishment  and  admission  of  claim "  they 
would,  on  getting  possession  of  the  property  in  dispute,  transfer  certain 
villages  comprised  in  it  to  the  heirs  of  Nawab  Mashuq  Mahal  with  full 
proprietary  rights,  and  would  also  pay  them  a  sum  of  money.  There  are 
also  other  stipulations  whioh  it  is  not  necessary  to  notice. 

The  present  suit  was  instituted  on  the  6th  of  January  1888,  by  the 
Collector  of  Bareilly  as  guardian  of  the  minor  children  of  Nawab  Mashuq 
Mahal.  The  now  appellants  were  impleaded  as  defendants.  Tn  the  plaint 
the  Collector,  after  reciting  the  facts  mentioned  above  as  to  the  execution 
of  the  compromise  of  January  19uh,  1885,  went  on  to  allege  that  be  had 
performed  his  part  of  the  agreement  by  withdrawing  from  the  defence  in 
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the  suit  (No.  69  of  1883)  and  by  admitting  the  claim  made  by  the  plaintiffs 
in  that  suit,  but  that  the  latter  bad,  on  demand  made,  refused  to  carry  out 
their  promise.  He  therefore  asked  that  the  defendants  should  be  directed 
to  surrender  possession  of  tbe  villages  named  in  the  compromise,  and  to  pay 
RS.  6,152  with  interest  and  costs.  Tbe  principal  defendants  pleaded  that 
they  bad  cot  entered  into  "any  enforceable  agreement  with  the  Collector 
such  that  a  suit  for  specific  performance  would  lie  in  recpect  of  it."  The 
meaning  of  this  plea  is  clear  from  the  2nd  and  3rd  paragraphs  of  the  written 
[428]  statement  and  was  that  "no  completed  agreement"  had  beed  made 
between  the  partie?,  but  only  a  proposal  which  the  defendants  afterwards 
revoked.  At  the  hearing,  however,  in  the  first  Court  many  other  matters 
were  put  in  issue  touching  the  enforceability  of  the  compromise,  and  in 
this  Court,  during  the  appeal,  it  was  faintly  contended  that  the  compro- 
mise was  not  a  completed  agreement  and  was  no  more  than  a  proposal  for 
an  agreement.  To  clear  the  ground,  we  may  add  that  certain  questions,  as 
to  the  stamping  and  registration  of  the  compromise  which  had  been  raised 
in  the  first  Court  were  not  taken  in  the  memorandum  of  appeal  to  this 
Court. 

Tbe  learned  Counsel,  who  appeared  for  the  appellants  before  us,  did 
not  attempt  to  deny  that  his  clients  had  signed  the  paper  bearing  date 
January  19th,  1885.  But  he  contended  (1)  that  it  did  not  in  itself  consti- 
tute a  complete  agreement  between  the  parties,  and  was  no  more  than  a 
rough  draft  of  a  possible  future  agreement  to  be  entered  into  if  the  Collector 
could  procure  Chandi  Din's  assent,  (2)  that  if  it  were  a  completed  agree- 
ment it  was  void  as  a  nudum  pactum  for  which  no  consideration  had  been 
given,  and  (3)  that  the  agreement  was  of  such  a  nature  that  tbe  Court  below 
in  the  exercise  of  its  judicial  discretion  ought  to  have  refused  to  enforce  it. 

As  to  the  first  question,  whether  the  paper  of  January  19bh,  1885, 
was  or  was  not  a  completed  agreement  between  the  signatories,  we  are  of 
opinion  that  the  evidence  of  Mr.  Neale,  who  was  Collector  of  Bareilly  in 
1885,  is  conclusive.  Tbat  gentleman  positively  sweara  that  the  agreement 
was  a  completed  agreement  and  not  a  mere  proposal  for  an  agreement  in 
futuro.  In  this  matter  be  is  strongly  corroborated  by  the  evidence  of 
Mr.  Benson,  who  was  a  pleader  engaged  for  the  other  side  ;  and  we  notice 
that  not  one  question  was  put  by  the  defendants  to  Mr.  Neale  in  cross- 
examination  which  even  suggested  that  the  completion  ot  the  agreement 
was  to  be  contingent  on  the  Collector's  obtaining  Cbandi  Din's  assent 
to  it,  while  Mr.  Benson  says  : — "  The  agreement  itself  was  intended 
to  be  the  effective  compromise,  and  [429]  no  further  agreement  was 
necessary  or  stipulated."  The  evidence  of  these  witnesses  is  further  borne 
out  by  the  fact  that  on  the  same  day  (January  19,  1885)  an  applicacion 
(No.  45  of  tbe  record)  signed  by  the  Government  Pleader  on  behalf  of  the 
Collector  and  by  Mr.  Benson  on  behalf  of  the  present  defendants-appel- 
lants (then  plaintiffs)  was  presented  to  the  Subordinate  Judge,  in  which 
it  was  stated  that  tbe  matter  had  been  settled  between  the  plaintiff  and 
the  defendants,  the  heirs  of  Nawab  Mashuq  Mahal,  and  that  a  deed  of 
compromise  had  been  executed  and  signed  by  the  plaintiffs,  the  heirs  of 
Nawab  Mashuq  Mahal,  and  by  tbe  Collector.  But,  as  the  sanction  of  the 
Board  of  Eevenue  was  necessary  before  such  compromise  could  be  filed 
in  Court,  tbe  petitioners  prayed  that  "  as  against  the  heirs  of  Mashuq 
Mahal  and  tbe  Collector  "  the  further  hearing  of  the  suit  might  be  post- 
poned. Now  in  this  petition  we  do  not  find  one  word  as  to  the  consent 
of  Chandi  Din  being  a  condition  precedent  to  the  validity  of  the  agreement. 
On  the  contrary,  it  totally  ignores  Chandi  Din,  and  that  it  was 
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1894        intended  to    be  understood   to  have  that    effect  is   shown  by   the  order 

JUNE  9.     made   on   it  by  the    Court   and    by    Chandi  Din's   petition  (No.  199  of 

the  record),  presented  on  the  same  day  to  the  Court.     The  only  witnesses 

APPEL-     for  the  appellants  to    whose    depositions   our  attention    was  called    were 

LATE       Babu  Preonatb    Banerji,  the  then  plaintiffs'  vaki),  and  Lalji  Mai,    one  of 

CIVIL       the  plaintiffs.     As  to  the    former,  it  need  only  be   remarked  that  he   was 

nofc  present   when  the  agreement    was   executed,  and  as  to  the  latter,  we 

18  A.  423=   find  ourselves  unable  to  believe  his  statement  in  the  face  of  the  depositions 

15  A.W.N.   of  Mr.  Neale  and  of  Mr.  Benson  and  of  the    subsequent   conduct   of    the 
(1894)  161.    parties.     We  find  this  issue  in  favour  of  the  respondent. 

The  second  question  raised  for  the  appellants  is  thafc  the  compromise 
is  null  and  void  for  want  of  consideration.  Their  learned  Counsel  contends 
that  that  which  the  Collector  professed  to  give  as  a  consideration  for 
the  agreement  was  merely  an  illusory  consideration  and  of  no  value  what- 
ever. His  argument  is  that  without  Cbandi  Din  the  Collector's  wards 
were  nobody  in  the  suib,  and  that,  as  Chandi  Din  himsslf  had  no  title, 
the  Collector,  by  withdrawing  from  the  defence  and  admitting  the  plain- 
tiffs' title,  really  [430]  gave  nothing  in  exchange  for  the  valuable  property 
which  the  other  side  undertook  to  transfer. 

Bef6re  discussing  this  question,  it  is  advisable  here  to  point  out  that 
the  Collector  faithfully  did  everything  he  had  undertaken  to  do.  He 
notified  to  his  co-defendant,  Chandi  Din,  that  he  no  longer  would  do/end 
the  suit  (vide  No.  199  of  the  record),  and  he  at  once,  in  conjunction  wiTih 
the  plaintiffs,  intimated  to  the  Court  the  execution  of  the  compromise  and 
asked  for  an  adjournment  of  the  hearing  to  enable  him  to  obtain  the 
sanction  of  the  Board  of  Revenue,  and  finally,  when  all  necessary  preli- 
minaries were  completed,  he  filed  the  compromise  in  Court  on  September 
1st,  1885.  From  that  time  up  to  its  final  disposal  it  is  admitted  that  the 
Collector  appeared  no  further  aa  a  party  in  the  suit.  Any  further  pro- 
ceedings were  takf-n  by  Chandi  Din  alone.  On  the  Collector's  petition  of 
September  1st,  1885,  the  Court  might  have  passed  a  decree  in  favour 
of  the  plaintiffs  so  far  as  the  heirs  of  Nawab  Maehuq  Mahal  were 
concerned.  But  it  is  contended  that  the  Collector,  by  suing  out  exe- 
cution for  the  costs  decreed  in  the  suit  No.  69  of  1883,  violated  the 
agreement  of  January  19th,  1885.  We  think  there  is  no  force  in  this 
argument,  firstly,  because  the  Collector  was  practically  no  longer  a  party 
to  that  suit  when  it  was  struck  off  the  file  of  pending  cases  in  January 
1887.  The  order  for  costs  was  not  made  on  the  Collector's  application, 
but  apparently  by  the  Court  "  suo  moto,"  as  a  routine  order.  And  secondly, 
it  appears  from  the  application  for  execution  (record  No.  125)  that  that 
application  was  not  made  till  July  1889,  or  about  li  years  after  the 
present  suit  was  instituted,  and  after  the  appellants  had  refused  to  perform 
their  part  of  the  agreement. 

Now  as  to  the  question  whether  that  which  the  Collector  undertook 
to  do  under  the  compromise  and  actually  did  do,  was  no  consideration,  we 
must  look  at  the  state  of  things  as  they  existed  in  January  1885,  and 
must  leave  subsequent  events  out  of  our  consideration. 

Now  in  January  1885,  the  heirs  of  Nawab  Masbuq  Mahal  had  a 
large  interest  (said  to  be  one-third)  in  the  estate  of  Chaudhri  [431] 
Naubat  Earn,  contingent  of  course  on  Chandi  Din,  their  vendor,  being 
able  to  prove  the  title  he  set  up.  Further,  those  heirs  and  Obandi  Din 
held  a  decree  adjudging  them  possession  of  that  estate  as  against  the 
person  actually  in  possession.  Further,  it  is  clear  that  it  was  Nawab 
Mashuq  Mahal  who  bad  financed  Chandi  Din's  suit  in  consideration  of 
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a  sale  to  her  for  Bs.  20,000  of  some  39  villages  out  of  the  disputed 
property.  The  other  party  (the  eresent  applicants)  also  held  a  decree  for 
possession  of  the  estate,  and  both  those  decrees  were  under  appeal  before 
the  High  Court.  At  that  time  (January  1885)  it  was  impossible  to  say 
what  the  result  of  those  appeals  would  be.  Meanwhile,  in  the  suit  in 
which  Chandi  Din  and  the  sapindas  were  face  to  face,  it  waa  also  impos- 
sible to  say  what  the  result  would  be.  Under  these  circumstances  nego- 
tiations for  a  compromise  were  opened  between  the  Collector  aud  the 
present  appellants  (see  No.  44  of  the  record).  It  is  easy  to  understand  that 
the  appellants  would  have  been  glad  to  get  rid  of  so  powerful  an  adversary 
as  the  Collector,  from  the  funds  of  whose  wards  the  defence  wag 
financed,  and  they  would  have  been  willing  to  buy  off  his  opposition 
even  at  a  large  price.  They  certainly  believed  that  the  Collector  had 
someting  to  sell,  and  they  were  willing  to  purchase  it,  no  doubt  in  the 
hope  that  the  withdrawal  of  the  Collector  from  the  defence  would  cripple 
Chandi  Din  by  depriving  him  of  the  funds  on  which  he  had  relied  for  the 
conduct  of  his  defence.  We  have  no  doubt  that  both  the  Collector  and 
the  present  appellants  may  well,  each  of  them,  in  January,  1885,  have 
believed  that  Chandi  Din  had  a  good  fightable  case,  and  we  have  also  no 
doubt  that  in  buying  off  the  opposition  of  the  Collector's  wards  the  appel- 
lants believed  they  had  made  a  good  bargain  ;  and  the  Collector  may  well 
have  thought  it  advantageous  to  bis  wards'  interests  to  secure  for  them 
a  substantial  portion  of  that  which  Chandi  Din  had  sold  to  their  mother, 
rather  than  run  the  risk  of  a  prolonged  litigation.  Both  parries  believed  that 
they  gave  and  received  a  fair  equivalent.  The  fact  that  two  years  later,  on 
December  7th,  1886,  the  High  Court,  in  Bani  Maraini  Kuar's  appeal,  decided 
that  Chandi  Din  had  no  title  to  Chaudhri  Naubat  Barn's  property  is,  in  our 
view,  perfectly  [432]  immaterial,  for,  as  already  observed,  this  matter  must 
be  decided  on  the  basis  of  the  state  of  things  in  January,  1885,  and  not  of 
what  happened  afterwards.  No  question  of  fraud  or  of  undue  influence 
being  practised  by  the  Collector,  or  of  his  taking  an  unfair  advantage  of  the 
appellants  was  raised  before  us,  and  such  contention  would  be  absurd, 
considering  the  position  of  the  appellants  and  the  legal  advice  they  had 
at  their  command.  But  it  was  argued  that  the  consideration  given  by 
f;be  Collector  was  so  grossly  inadequate  as  to  lead  to  an  inference  of  fraud 
on  his  part.  To  this  it  is  sufficient  to  reply  that  in  January,  1885,  the 
consideration  was  by  no  means  inadequate  [see  a,  28  (a)  of  the  Specific 
Belief  Act].  Nor  does  the  fact  that  the  appellants'  suit  became  unneces- 
sary and  was  withdrawn  in  January,  1887,  by  reason  of  the  High  Court's 
decision  of  December,  1886,  in  any  way  militate  against  the  validity  of 
the  compromise  of  January  19th,  1885. 

We  now  come  to  the  last  of  the  appellants'  contentions,  which  is, 
that  this  agreement  is  one  which  a  Court  in  the  proper  exercise  of  its 
judicial  discretion  ought  not  to  enforce.  On  this  matter  we  take  as  our 
guide  s.  22  of  the  Specific  Belief  Act,  1877.  That  section,  first  of  all, 
lays  dow-n  the  principle  which  should  guide  a  Court  as  to  giving  a  decree 
for  specific  performance,  and  then  states  certain  cases  in  which  in  the 
exercise  of  its  discretion  the  Court  should  not  decree  specific  performance. 
It  is  contended  that  these  cases  are  not  exhaustive.  Tnat  may  perhaps 
be  a  true  proposition  in  the  abstract,  but  the  learned  counsel  for  the 
appellants  did  not  draw  our  attention  to  any  further  cases. 

Tne  first  of  the  cases  appended  to  s.  22  of  the  Act  is  that  which  deals 
with  contracts  in  which  the  circumstances  give  the  plaintiff  an  unfair 
Advantage  over  the  defendant.  In  such  a  case,  we  are  told  that  a  Court 
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1894        mighfc  properly    exercise  its  discretion    by  refusing   to  decree  specific  per- 

JUNTE  19.    formance.     The  principle  underlying  this  case  is  that  laid  down  by  Fry,  J., 

in  paragraph  372  of  his  learned    treatise  on    the  law  of  Specific  Perform- 

APPBL-     ance  (2nd  ed.,  1881,    page   169),   where   the   learned  Judge,   citing   from 

LATE       reported  cases,  says  : —  "  Where  parties,  whose  rights  are~questionable,  have 

CIVIL,      equal  knowledge  of  [433]  facts  and  equal  means  of  ascertaining  what  their 

rights  really  are,  and  they  fairly  endeavour  to  settle  their  respective  rights 

16  A.  423  =  among  themselves,  every  Court  must  feel  disposed  to  support  the  conclusion 

14  A,  W.N     or  agreement  to  which  they  may  fairly  come  at  the  time,  and  that  notwith- 

(1894)  161.   standing  the  subsequent  discovery  of  some  common  error  or  a  subsequent 

judicial  decision  showing  the  rights  of  the  parties  to  have  been  different  from 

what  they  suppose^,  or  that  one  party  pad  nothing  to  give  up."  And  again  in 

paragraphs  373  and  374  : — "  The   principle  just   stated   is  perhaps    most 

frequently  illustrated    by  cases  of   family  arrangement  or  of  compromise, 

but  is  applicable  to  contracts  of  whatever  nature But,  in  order  to 

bring  a  contract  within  this  principle,  the  uncertainty  as  to  the  subject- 
matter  of  the  contract  must  at  the  time  of  the  contract  have  been  a  real 
one  to  both  parties,  either  from  the  nature  of  things  or  from  the  state  of 
knowledge  of  both  parties."  And  further,  with  especial  reference  to 
compromise,  in  paragraph  1541  : — "  The  Court  will  specifically  enforce 
private  compromises  of  rights  in  the  way  in  which  it  will  any  other 
contracts  ;  and  inasmuch  as  the  compromise  of  a  bona  fide  claim  to  which 
a  person  believes  himself  to  be  liable,  and  of  the  nature  of  which  he  is 
aware,  is  a  good  consideration  for  a  contract,  the  Court,  in  enforcing  the 
compromise,  will  not  enquire  into  the  validity  of  the  claim  on  which  it  is 
founded." 

Applying  the  above  principles  to  the  appeal  now  before  us,  it  is  manp 
fest  that  there  are  no  grounds  for  holding  that  the  compromise  in  dispute 
comes  within  case  I.  There  was  no  inequality  whatever  between  the 
contracting  parties.  Each  had  on  equal  knowledge  of  the  facts  of  the 
case  and  equal  means  of  ascertaining  what  their  respective  rights  were. 
Both  had  the  assistance  and  advise  of  learned  legal  practitioners.  It  is 
impossible  to  discern  any  circumstances  which,  in  January,  1885,  could 
have  given  the  Collector  any  unfair  advantage  over  the  appellants :  and 
though  the  result  of  a  judicial  decision,  pronounced  some  two  years  after- 
wards, showed  that  the  consideration  given  by  the  Collector  was  worthless, 
that  is  no  reason  why  the  Court  should  not  support  the  agreement 
arrived  at  by  the  parties.  When  the  compromise  was  made  both 
[434]  parties  believed  that  Chancii  Din  had,  at  any  rate,  a  good  fightable 
claim  ;  and  though  eventually  it  turned  out  that  such  was  not  the  case, 
nevertheless  the  compromise  (as  things  stood  in  January,  1885,)  was  a 
good  consideration  for  the  contract,  which  may  be  enforced  without  any 
enquiry  as  to  the  validity  of  the  claim.  It  is  quite  immaterial  whether 
the  Collector's  opposition,  if  persisted  in,  would  have  been  successful  or 
not.  The  consideration  given  by  withdrawing  from  the  defence  was  a 
relief  from  litigation  and  was  a  good  consideration  (as  defined  in  s.  2  of 
the  Indian  Contract  Act),  whether  the  claim  or  the  defence  were  good  or 
not.  In  support  of  his  argument,  and  as  illustrating  the  principle  laid 
down  by  Lord  Justice  Fry,  the  learned  counsel  for  the  respondent  cited 
to  us  the  cases  of  Stapilton  v.  Stapilton  (1),  in  which  it  v/as  held  that 
the  compromise  of  a  doubtful  right  is  a  sufficient  foundation  for  an  agree- 
ment, even  though  it  turn  out  that  the  right  was  on  the  other  side, 

(1)  Ruseell.  353. 
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Attivood  v. — (1),  where  a  compromise  was  held  to  be  a  sufficient  considera-       1894 
tion  for  an    agreement,   even    though   it    turned    out    that  there   was  no    JUNE  19. 
liability  ;  Pickering   v.  Pickering  (2)  where   the  same  rules  was  laid  down 
notwithstanding  a  common  error,   and  Gallsher  v.  Biochoffsheim  (3)  where     APPEL- 
it  was  held  that  a    compromise   entered  into   bona  fide  was  a  good  consi-       LATE 
deration,  even  though  it  turned  out   subsequently  that  there  was  no  claim      CIVIL 
in  existence  and  nothing  to  compromise. 

On  the  above  authorities    we  have   come  to  the  conclusion  that  the   16  *•,  423=^ 
compromise  in  dispute  in  this  appeal  is  not  one  to  which  case  I  of  section   1*  A.W.H. 
22  of  the  Specific  Belief  Act  applies.  0894)  16l_ 

Case  II  of  section  22  lays  down  that  specific  performance  should  not 
be  enforced  where  the  performance  of  it  would  involve  some  hardship  on 
the  defendant  which  he  did  not  foresee,  while  its  non-performance  would 
involve  no  such  hardship  on  the  plaintiffs.  The  hardship  on  the  appellants 
in  this  case  is  that  the  judicial  decision  of  the  High  Court  in  December 
1886  shows  that  the  consideration  mentioned  in  the  compromise  of* 
January,  1885,  namely,  [435]  the  Collector's  withdrawal  from  the  defence 
of  the  suit  No.  69  of  1883  was  valueless.  But,  according  to  Lord  Justice 
Fry, —  "The  question  of  the  hardship  of  a  contract  is  generally  to  be 
judged  of  at  the  time  at  which  it  is  entered  into  ;  if  it  be  then  fair  and  just 
and  not  productive  of  hardship,  ib  will  be  immaterial  that  it  may  by  the 
force  of  subsequent  circumstances  or  change  of  events  have  become  less 
beneficial  to  one  party,  except  where  those  subsequent  events  have  been  in 
some  way  due  to  the  party  who  seeks  performance  of  the  contract  " 
(.paragraph  398).  And  again  (paragraph  402) — "  The  general  rule  seems 
to  be  that  events  subsequent  to  the  contract,  and  not  so  involved  in  it  as 
to  render  it  unequal  at  the  time  it  is  entered  into,  cannot  be  brought 
forward  to  show  the  hardship  of  enforcing  it." 

Now  we  have  already  expressed  our  opinion  that,  considering  the 
state  of  things  in  January  1885,  and  the  facts  and  the  means  of  acquir- 
ing knowledge  of  their  rights  then  in  the  possession  of  each  party,  the 
compromise,  as  between  the  parties  to  it,  was  not  affected  with  unfairness. 
That  also  is  the  time  to  be  looked  at  to  see  did  the  contract  at  that  time 
involve  any  unforeseen  hardship  on  the  appellants  ?  Considering  the 
uncertainty  as  to  the  result  of  the  then  pending  litigation — an  uncertainty 
which  was  only  put  an  end  to  two  years  subsequently  by  an  elaborate 
judgment  of  this  Court,  and  which  was  in  no  way  due  to  or  brought 
about  by  any  act  of  the  Collector — we  can  discern  no  unforeseen  hardship 
on  the  appellants.  They  thought  it  worth  their  while  then  to  pay  a 
substantial  price  to  buy  off  a  formidable  opponent,  and  having  subse- 
quently succeeded  in  getting  possession  of  a  considerable  portion  of  the 
property,  they  cannot  now  be  allowed  to  plead  that  they  made  an 
improvident  bargain  by  which  they  gained  nothing. 

We  accordingly  hold  that  case  II  of  section  22  of  the  Specific  Belief 
Act  is  not  applicable  to  the  compromise  in  dispute  here. 

Having  now  disposed  of  the  firsb  two  cases  under  section  22,  we  come 
to  the  third,  which  provides  that  where  the  "  plaintiff  has  done  substantial 
acts,  or  has  suffered  losses  in  consequence  of  a  [436]  contract  capable 
of  specific  performance,  the  Court  may  properly  exercise  a  discretion  to 
decree  specific  performance."  We  are  concerned  only  in  the  words  '  has 
done  substantial  acts."  At  an  earlier  portion  of  this  judgment  we  inti- 
mated our  opinion  that  the  Collector  had  done  everything  which  under 

(1)  White  and  Tudor  920.  (2)  2  Beavan  31.  (3)  L.R.  5  Q.B.  449. 
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1894        the  compromise  he  had  undertaken  to  do.  Ib  is  unnecessary  here  to  repeat 
JUNE  19.     our    remarks  et^    that    point.     The    Act    which  the    Collector  did  waa 

undoubtedly  a  "  substantial  "  act,  namely,  the  withdrawal  from  the  defence 

APPEL-     on  behalf  of  his  wards  and  confessing   judgment  in  favour  of  the  present 

LATE       appellants  by  admitting  their  claim  to  the  estate  of  Ohaudhri  Naubat  Ram. 
CIVIL       ^e  removed  their  most  formidable  opponent  from  the  appellants'  path  at 

a  time  when  it  was  quite  uncertain  whether  the  appellants  or  ChandiDin 

16  A.  423=    would  be  successful,  and  took  the  risk  in  the  latter  event  of  losing  every- 
14  A.W.N.    thing.    For  if  Ckandi  Din    had  won  his  case,  he  could  hardly  be  expected 
(1891)  I6ii    under  the  circumstances  to  admit  the  validity  of  the  sala-contracb  between 

himself  and  Nawiib  Mashuq  Mahal,  and  in  that  case  also  the  compromise 
would  havs  been  wastn  paper,  as  its  performance  was  contingent  on  the 
appellants'  getting  possession  of  the  villages  named  in  it,  an  event  which 
admittedly  has  happened.  We  find  therefore  that,  as  the  plaintiff-respon- 
dent did  a  substantial  act  in  part  performance  of  his  part  of  the  contract 
'this  compromise  comes  within  the  principle  laid  down  in  Hart  v.  Hart  (1) 
and  that  the  Court  may  properly  exercise  its  discretion  to  decree  specific 
performance  of  it  under  case  III  of  section  22. 

On  the  whole,  we  are  of  opinion  that  this  appeal  fails  on  all  points. 
It  is  not  necessary  for  us  to  say  whether  we  should  have  given  a  decree 
if  the  matter  had  been  before  us  as  res  integra.  Suffice  it  to  say  that  the 
appellants  have  not  shown  us  any  sufficient  reason  for  interfering  witiji 
the  manner  in  which  the  Court  below  has  exercised  its  judicial  discretion. 

We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


16  A.  437  =  14  AWN.  (1894)  178. 
[437]  APPELLATE   CRIMINAL. 
Before  Mr.  Justice  Knox  and  Mr.    Justice  Blair. 


QUEEN-EMPRESS  u.  UMRAO  SINGH  AND  OTHERS.* 
[20bh  June,  1894.] 

Act  XLV of  1860-  ss.  395,  396— Dacoity  -Facts  necessary  to  constitute  the  o/ence  defined 
in  s.  b96, 

In  order  to  support  a  oonviation  under  s  396  of  the  Indian  Penal^Code  it  ia 
necessary  to  establish,  not  only  that  the  person  acoused  under  that  section  was 
committing  daooity  conjointly  with  others,  but  it  must  be  shown  that  the  mur- 
der was  committed  in  his  presence. 

Hence  where  certain  persons  were  shown  to  have  been  concerned  in  a  daooity 
in  the  course  of  which  murder  was  committed  ;  but  it  was  not  shown  that  they 
were  in  the  house  in  which  the  daooity  was  committed  at  the  time  the  murder, 
took  place,  and  the  evidence,  if  anything,  pointed  to  a  contrary  conclusion  ;  it 
was  held  that  the  accused  could  not  properly  be  convicted  under  s.  396,  but  only 
under  s.  395  of  the  Indian  Penal  Code. 

[Not.  F.,  P.L.R.  (1900)44  (Or.)  ;  P,,  15  P.R.  1901   (Cr.)  ;   D,   17   A.   86  =  15  A.W.N. 
12.] 

THE  facts  of  this  case  are  very  fully  stated  in  the  judgment  of  the 
Court. 

Messrs.  A.  H.  S.  Reid  and  J.  N.  Pogose  and  Munshi  Madho  Prasad, 
for  the  appellants. 

The  Public  Prosecutor  (Mr.  A.  Strachey),  for  the  Crown. 

*  Criminal  Appeals  NOB.  348  and  360  of  1894, 
(1)  L.K.  18  Oh.  D.  670  (685). 
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JUDGMENT.  1894 

KNOX  and  BLAIR,  JJ.— The  case  before  us  is  one  submitted  by  the     JPNE  g°- 
Sessions  Court  of  Farakhabad  for  confirmation  of  the  sentence  of  death      APPEL 
passed  upon  Charan  Singh,  Itwari,  Imrat  Singh,  Girwar  Singh,  Eaghubar 
Singh  and  Umrao.     We  have  also  before    us  appeals  presented  by   all  the 
above-named  persons  agaiusfc  the  convictions   and  sentences  passed  upon  CRIMINAL, 
them.     In  addition  to  the  sentence  of  death,  the  sentence  of  the  Sessions 
Court  upon  Imrat  Singh  was  that  he  should  pay  a  fine  of  Es.  500.     Girwar,  18  A>  437=> 
Eagbubar  Singh  and  Umrao  have  been  represented  by  counsel  in  this  Court,    ; 
and   so.  also   hae  Charan  Singh.     Imrat  Singh  and   Itwari  have  sent  in   ( 
petitions  from  jail. 

In  the  case  of  Cbaran  Singh,  we  have  GO  deal  with  the  pica  of  guilty 
pleaded  before  the  Sessions  Court,  and  therefore  the  only  question  we 
have  to  decide  in  his  case  is  as  regards  the  sentence  passed  upon  him. 
We  take  up  his  case  first. 

[438]  It  is  contended  on  his  behalf  that  he  is  a  person  of  tender 
years  and  that  the  part  that  he  has  taken  in  this  dacoity  was  one  in  which 
he  acted  under  compulsion  brought  to  bear  upon  him  by  Hardua.  The 
conviction  of  all  of  the  accused,  Cbaran  included,  has  been  under  s.  396 
of  the  Indian  Penal  Code,  and  on  Charan's  behalf  it  is  further  contended 
that  he  did  nob  actually  kill  any  person,  and  that  the  one  act  of  violence 
which  has  been  laid  at  his  door  by  the  evidence  for  the  Crown  may  have 
been  due  to  an  accident.  We  find  ourselves  unable  to  accede  to  any  of 
these  contentions.  According  to  the  record  the  age  of  Charan  Singh  is 
given  in  one  place  as  twenty  years,  in  another  as  twenty-four  years.  It 
is  in  our  opinion  amply  established  by  the  evidence  that  he  joined 
the  dacoits  in  the  commission  of  this  dacoity  and  took  an  active 
part  in  the  robbery  committed  on  the  house  of  Hira  Lai.  He  was 
armed  with  a  pistol,  and,  upon  an  attempt  being  made  to  secure  him, 
did  not  hesitate  to  use  that  pistol  and  to  fire  upon  those  who  were 
trying  to  arrest  him.  Since  his  arrest  he  has,  as  the  Sessions  record 
shows,  attempted  te  fasten  a  share  of  this  dacoity  upon  a  person  or  per- 
sons who  could  not  under  any  circumstances  have  been  concerned  in  it. 
There  is  no  evidence  whatever  to  show  be  yond  is  own  statement  that  he 
acted  under  compulsion  of  any  kind.  The  evidence  on  record,  and  on 
this  point  it  has  not  been  questioned  by  any  one,  shows  that  on  the  2nd 
of  December.  1893,  a  dacoity  was  committed  at  Naorai  in  the  house  of 
Hira  Lai,  and  that  in  the  course  of  that  dacoity  some  one  of  the  dacoits 
caused  the  death  of  Bhawani  Singh  and  was  guilty  of  the  offence  of  murder. 
The  evidence  also  shows  that  the  dacoity  was  deliberatly  planned*and 
carried  out  by  a  large  band  of  men,  many  of  whom  were  armed  with 
deadly  weapons.  Under  these  circumstances,  we  find  no  reason  whatever 
for  interfering  with  the  sentence  passed  upon  Charan  Singh  by  the  Sessions 
Court  at  Farakhabad.  We  confirm  the  conviction  and  sentence  and 
direct  that  the  sentence  be  carried  into  effect. 

With  regard  to  the  appellants  Girwar  Singh  and  Eaghubar  Singh 
there  is  evidence,  and  ample  evidence,  which  the  [439]  Sessions  Court 
has  believed,  which  shows  that  these  two  persons  were  seen  on  the  after- 
noon of  the  2nd  of  December  in  the  company  of  a  largo  number  of  a  men 
who  were  armed,  and  one  of  them,  Girwar,  was  seen  carrying  a  long 
matchlock.  It  is  shown  that  within  two  hours,  more  or  less,  of  the  party 
being  assembled  at  Sherpur  &he  party  were  again  seen  to  enter  Naorai, 
and  numbers  of  witnesses  testify  to  the  attack  made  by  the  party  upon  the 
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1894        house  of  Hira  Lai.     In  the  course  of  that  attack,  from  evidence  which  we 
JUNE  20,     see  no  reason  to  disbelieve,  one  of  the  band  fired  upon  those   who   had  as- 
sembled to  defend  the  house  of  Hira  Lai,   and  the  result  of   this  act  was 
APPEL-     the  death  of  one   Bhawani    Singh.     Tha  medical   evidence  shows    that 
LATE       death  was  due  to  shot  wounds.     Now  on   behalf  of  Girwar  Singh   and 
«  Kaghubar  Singh,  ib  is  contended  that  there  is  no  direct  evidence   which 

'carries  them    beyond   the   halt   above  alluded  to  at  Sherpur,  and  it  is 

16  A.  437=  suggested  that  they  should  have  the  benefit  of  the  doubt  as  to  whether 
14  A.W.N.  they  may  not  have  repented  of  having  taken  any  part  in  the  tran- 
(1894)  178.  saction,  and  as  to  whether  they  may  not  have  separated  themselves 
altogether  from  the  rest  of  the  dacoits  and  have  taken  no  actual  part  in 
the  commission  of  the  dacoity.  It  is  pointed  out  that  they  are  both  of 
them  residents  of  Sherpur,  and  that  the  evidence  for  the  Crown  takes 
them  no  further  than  very  short  distance  from  their  own  doors.  Another 
contention  pressed  upon  us  was  as  to  the  weight  to  be  attached  to  the 
evidence  that  was  given  against  them.  It  was  brought  to  our  notice,  and 
these  remarks  apply  equally  to  the  case  of  Umrao,  that  none  of  the  three 
have  been  mentioned  as  having  taken  part  in  the  dacoity  until  long  after 
the  dacoity  bad  boen  committed.  In  the  case  of  Umrao  Singh,  it  was 
not  until  the  24th  of  February,  two  months  and  more  after  the  date  of 
the  dacoity,  that  his  name  was  put  forward  as  having  been  one  of  the 
band  who  committed  the  offence  on  tbo  2nd  of  December.  We  have  given 
full  consideration  to  these  contentions,  and,  to  deal  first  with  that  which 
attacks  the  bona  fides  of  the  evidence,  we  find  ourselves  in  the  difficulty 
that  no  tangible  evidence  and  no  strong  suggestion  is  put  forward  by  reason 
of  which  we  should  doubt  the  evidence  given.  There  is,  in  the  case  of  Umrao 
Singh, apparently  reason  to  believe  that  his  name  was  never  mentioned  until 
the  24th  of  [440]  February.  Bhagwan  Singh,  who  then  made  mention  of 
it,  distinctly  swears  that  he  saw  Umrao  Singh,  on  that  evening  pass  within 
a  few  yards  of  him  and  go  to  a  clump  of  trees  close  by.  He  then  saw  a  num- 
ber of  men,  sum  carrying  guns,  some  swords,  some  lathis,  pass  him  and  go 
into  the  village.  He  is  positive  that  the  same  Umrao  Singh  was  walking  at 
their  head,  and  that  immediatefy  after  the  dacoity  took  place.  Bhagwan 
Singh  was  a  resident  of  Naorai,  and,  unless  his  silence  can  be  explained,  it  is 
undoubtedly  more  than  strange  that  he  should  not  have  mentioned  the 
name  of  Umrao  Singh,  a  man  of  influence  in  Naorai  and  a  rerson  whom 
he  must  have  known  full  well.  But  an  explanation  is  given,  and  in  our 
opinion  the  explanation  is  both  possible  and  probable  and  sufficiently 
accounts  for  bis  silence.  He  went  to  assisb  Hira  Lai  in  defending  his 
house,  and  while  so  occupied  was  shot  by  one  of  the  dacoits.  Abdul 
Ali,  the  Sub-Inspector  who  first  began  the  investigation,  admits  that 
on  the  3rd  of  December  he  saw  Bbagwan  Singh.  He  says  that  he 
was  then  very  severely  wounded  and  could  not  speak  coherently,  or, 
at  any  rate,  without  cruel  pain.  He  begged  not  to  be  pressed, 
and  so  the  Sub-Inspector  let  him  alone.  The  medical  evidence  shows 
that  he,  Bhagwan  Singh,  remained  under  treatment  in  the  hospital 
at  Etah  tilt  the  16th  of  February.  It  is  suggested  that  there  must  have 
been  many  an  opportunity  when  Abdul  Ali,  the  Sub-Inspector  of  Etah, 
could  have  seen  Bhagwan  in  the  hospital  at  Etah  and  have  examined 
him  ;  but  the  evidence  of  Abdul  Ali  shows  that  the  police  in  this  case  took 
up  their  investigation  of  the  dacoity  from  Tanassoo,  a  village  far  distant, 
where  is  the  house  of  Charan  Singh,  the  one  dacoit  who  was  arrested  on 
the  spot,  that  they  worked  backwards,  and  that  it  was  not  till  the  22nd 
of  February  that  the  police  again  visited  Naorai.  Abdul  Ali  may  have 
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been,  and  probably  was,  in  Etah  in  the  interval,  but  his  evidence  shows       1894 
that  the  investigation  was  being  actively  pursued  in  the  way,  and  manner    JUNE  20 
stated  by  him,  and  it  may  well  have  been  that  he    left  Bhagwan    Singh's 
examination  for  a  more  convenient  time.  Anyhow,  on  the22nd  of  February,     APPEL- 
wheu,  according  to  him,  he  again  visited  Naoraj,  he  did  examine  Bbagwan       LATE 
Singh,   and    on    that  date  the    name  of    Umrao    Singh  was  mentioned  CRIMINAL. 
[441]  by  Bbagwan   Singh  as  the  one  out  of  the  dacoits  whom  the  recog- 
nized.    Bhagwan  Singh  was  cross-examined  as  to  whether  there  was  any   16  A.  437  = 
enmity  or  any  other  reason  for  being  biassed  against  Umrao  Singh,  but  no    l*  A.W.N, 
such  reason  was  established,  and  after  careful  consideration  of  Bhagwan   (1894)  178. 
Singh's  evidence  we  see  no  reason  for  refusing  to  give  it  the  credit  which 
was  attached  to  it  by  the  Judge  and  the  assessors. 

In  the  case  of  Girwar  Singh  and  Raghubar  Singh  the  police  acknow- 
ledge that  they  were  first  put  on  the  track  by  information  received  in  directly 
from  Indar,  Gararia.  It  is  suggested  that  Indar,  being  a  cattle  dealer, may 
have  particular  reasons  for  keeping  in  good  favour  with  the  police, and  that 
what  be  stated  about  Girwar  Singh  and  Raghubar  Singh  is  due  to  influence 
and  pressure  brought  to  bear  upon  him  by  them.  There  is  absolutely  no 
evidence  to  supnort  any  such  contention.  Indar's  evidence  satisfies 
us  as  evidence  which  may  safely  be  believed,  and,  as  we  have  already 
pointed  out,  it  put  Girwar  and  Raghubar  as  actively  participating  with  the 
dacoits,  and  brings  them  as  near  Naorai  as  the  village  at  Sherpur,  three 
miles  distant. 

It  has,  however,  been  urged  on  behalf  of  these  three  men  that,  even 
if  the  evidence  be  believed,  they  are  not  liable  to  conviction  and  punish- 
ment under  s.  396  of  the  Indian  Penal  Code.  We  are  unable  to  attach 
any  weight  to  the  idea  that  they  may  have  repented  and  absented  them- 
selves from  the  band  of  dacoits.  In  the  case  of  Umrao  Singh  specially 
such  belief  is  impossible  ;  but  it  has  been  pressed  upon  our  attention  that 
for  a  conviction,  or  at  any  rate  for  liability  to  a  sentence,  under  s.  396  it  is 
necessary  for  the  Grown  to  establish  that  they  were  present  at  the  time 
that  tbo  murder  was  committed  in  this  dacoity.  It  was  contended  that 
s.  396  is  cot  a  section  creating  and  offence,  but  that  it  is  a  section  awarding 
certain  punishment  where  in  the  commission  of  a  dacoity  murder  is 
committed,  and  that  the  sections  of  the  Code  which  relate  to  abetment 
or  sections  like  149  cannot  be  applied  to  s.  396.  We  must  confess  that 
we  have  found  considerable  difficulty  in  construing  s.  396.  The  wording 
[442]  of  the  section  is  peculiar.  It  differs  from  the  ordinary  sections  of  the 
Code  which  prescribe  punishments  for  offences,  and  the  language  used  in 
it  corresponds  very  closely  with  the  language  used  in  ss.  397  and  398  of  the 
Code,  sections  which  we  certainly  do  not  read  as  sections  creating  specific 
offences.  After  fully  considering  the  language  used  by  the  framers  of  the 
Code  in  s.  396,  we  have  come  to  the  conclusion  that  it  is  not  a  section 
creating  a  separate  and  distinct  offence.  It  is  a  section  which  povidss  a 
particular  punishment  for  those  who  conjointly  commit  dacoity  where 
murder  is  committed  in  so  committing  the  dacoity.  We  are  aslo  of  opi- 
nion that  to  establish  a  liability  to  the  punishment  provided  in  this  section 
it  is  necessary  to  prove  that  the  person  said  to  be  liable  was  one  cf  the  per- 
sons who  were  conjointly  committing  dacoity  and  was  present  when  the 
act  of  murder  in  the  dacoity  was  committed.  Now,  although  we  have  no 
doubt  whatever  that  Raghubar  Singh  and  Girwar  Singh  and  Umrao  partici- 
pated in  this  dacoity,  we  give  them  the  benefit  of  the  doubt  as  to  whether 
they  were  actually  present  at  the  time  when  the  act  of  murder  was  commit- 
ted. There  is  room  for  doubt,  such  particularly  in  the  case  of  Girwar  Singh 
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and  Eaghubar  Singh,  for  there  is  no  evidence  which  plaees  them  within 
the  house  of  Hira  Lai  at  the  time  when  the  murder  was  committed.  We 
accordingly  admit  the  appeals  of  Girwar  Singh,  Eighubav  Singh  and 
UiDrao,  so  far  as  to  sed  aside  the  conviction  under  s.  396  and  the  sentence 
passed,  but  we  find  Girwar  Singh,  Righubar  Singh  and  Umrao,  eaoh  and 
all  of  them,  guilty  of  haviag  committed  dacoity  on  the  2nd  day  of  Dacem- 
ber  1893,  at  Naorai,  and  under  s.  395  of  the  Indian  Penal  Code  direct 
that  Girwar  Singh,  Raghubar  Singh  and  Umrao  Singh,  be  punished  with 
transportation  for  life. 

There  remain  the  cases  of  Imrat  Singh  and  Ifewari.  Imrat  Singh,  in 
his  petition  of  appeal  before  us,  raises  hardly  any  plea  beyond  the  bare 
suggestion  that  his  arrest  was  due  to  police  action.  Itwari  simply  advances 
the  contention  that  there  are  conflicting  statements  in  the  evidence 
of  two  of  the  witnesses  who  have  deposed  against  him  and  that  he  was 
not  present  at  all.  In  the  case  of  both  these  [413]  men  the  evidence 
which  connects  them  with  the  dacoity  is  clear  and  overwhelming, 
and  we  have  no  reason  for  doubting  it.  We  have  no  doubt  that 
they  were  fully  and  completely  identified,  and  that  the  evidenoa 
which  gives  them  th'e  leading  parts  in  the  transaction  is  trustworthy. 
It  is  true  that  the  death  of  Bbagwan  Singh  is  not  clearly  traced  to  the 
act  of  either  of  them,  but  the  dacoity  was  a  serious  outrage  deliberately 
planned,  and  the  fact  that  the  dacoits  went  armed  with  loaded  guns  and 
that  five  men  more  or  less  received  serious  injuries,  in  the  case  of  one 
them  resulting  in  death,  from  the  weapons  takeo,  satisfy  us  that  every. 
one  of  those  who  took  part  in  this  dacoity  knew  that  those  weapons  would 
be  used,  and  intended  those  weapons  to  be  used,  in  the  case  of  any 
necessity,  from  a  deceit's  point  of  view,  arising.  We  are  unable  to  relieve 
any  one  of  the  men  who  have  shown  to  have  taken  park  in  this  deeoity 
from  liability  to  a  sentence  of  death,  unless  they  can  satisfy  us  that  there 
is  some  good  and  sufficient  cause  for  such  relief.  In  the  interest  of  public 
security  we  consider  it  necessary  that  acts  of  outrage  of  this  kind  should 
be  sternly  suppressed.  Neither  of  these  two  appellants  before  us  has 
shown  any  cause  for  suo.h  relief,  and,  in  the  case  of  Imrat  Singh  and 
Itwari,  we  are  satisfied  that  they  were  present  and  conjointly  committing 
dacoity  when  the  act  of  murder  was  committed.  We  therefore  dismiss  the 
appeals  of  Imrat  Siugh  and  Itwari,  confirm  the  convictions  and  sentences, 
and  direct  that  the  sentences  be  carried  into  effect. 


16  A.  443  =  14  A.W.N.  (1894),  146. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Ghief  Justice,  and  Mr.   Justice  Botnerji. 


BANSIDHAR  (Decree  holder)  v.  GULAB  KUAR  ( Judgment- debtor)  * 
[20th  June,   1894.] 

Civil  Prccedur&  Code,  ss.  266  ({),  311,  312.  583— Letters  Paten',  s.  10— Assignment  of 
villages  to  Hindu  widow  in  lieu  of  maintenance — Attachment  and  sate  of  such 
villages  in  execution,  of  money  decree— Objection  by  widow  after  sale— Objection 
allowed— Appeal  from  order  allowing  objection, 

Certain  villages  were  assigned  for  her  maintenance  to  a  Hindu  wi;1ow  by  mem- 
bers of  her  husband's  family.     Those  villages  were  Eubsequeotly  attached  and 


*  Letters  Patent,     Appeal  No. 
dated  the  18th  May  1E93. 


34  of  1893  from  a  judgment  of  Mr.  Justice  Knor, 
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sold  in  execution  of  a  simple  money  decree  against  the  widow.  After  the  sale 
had  become  [444]  fiaal  the  widow  came  forward  with  an  objection  to  the  attach- 
ment and  sale  of  the  assigned  villages  on  the  ground  that  such  attachment  and 
sale  were  in  contravention  of  s.  266  (J)  of  the  Code  of  Civil  Procedure.  The 
first  Court  disallowed  this  objection  ;  but  on  appeal  by  the  High  Court  the 
widow  got  a  decree  allowing  her  objection.  On  appeal  by  the  decree-bolder 
under  s.  10  of  the  Letters  Patent,  it  was  held  that,  whether  or  not  the  widow's 
interest  in  the  particular  villages  was  capable  of  being  attached,  inasmuch  as 
the  order  asked  for  by  the  widow's  application  was  practically  an  order  under 
s.  312  of  the  Code  of  Civil  Procedure,  an  appeal  under  s.  10  of  the  Letters  Patent 
would  not  lie. 

[R.,  12  C.L.J.  146  (154)  ;  7  Ind.  Cas.  80  (84)  ;  14  C.P.L.R.  114.] 

THE  facts  of  this  case  appear  fully  from  the  judgment  of  the  Court. 
Munsbi  Ram  Prasad  and  Pandib  Sundar  Lai,  for  the  appellant. 
Measrs.  D.  Banerji  and  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — This  appeal  has  been  preferred  under 
s.  10  of  the  Letters  Patent  of  this  Court.  A  simple  money-decree  had 
been  obtained  against  Musammat  Gulab  Kuar  in  the  Court  .of  the 
Subordinate  Judge  of  Meerut.  The  decree-hplder  obtained  from  the  Court 
of  the  Subordinate  Judge  an  order  for  the  attachment  and  sale  of  two 
villages  in  execution  of  that  decree.  That  order  became  final.  Under 
that  order  the  villages  were  put  up  for  sale  and  were  sold.  After  the  sale 
Musammat:  Gulab  Kuar  presented  a  petition  to  the  Court  of  the  Subordi- 
nate Judge,  in  which  she  prayed  that  the  sale  should  be  set  aside,  alleging 
that  the  villages  had  been  given  to  her  in  lieu  of  maintenance  by  an  agree- 
ment, dated  the  7th  of  May  1889,  made  in  compromise  of  litigation  between 
her  and  the  owners  of  the  villages,  and  were,  by  reason  of  the  proviso  to 
s.  266  of  Act  No.  XIV  of  1882,  clause  (Z),  not  liable  to  attachment  or  sala 
in  execution  of  the  decree  against  her.  There  were  other  matters  alleged 
in  the  petition  of  Musammat  Gulab  Kuar  as  affording  grounds  for  the 
granting  of  the  relief  for  which  she  prayed,  but  those  other  matters  are 
not  relied  upon  in  the  grounds  of  the  appeal  before  us.  Mussammat  Gulab 
Kuar  made  the  decree-holder  and  the  purchaser  at  the  auction  sale 
respondents  to  her  petition. 

It  was  proved  that  Musammat  Gulab  Kuar,  who  is  a  Hindu 
widow,  had,  after  the  death  of  her  husband,  obtained  a  decree  for 
[445]  maintenance,  and  that  in  lieu  of  the  maintenance  so  decreed  the 
persons  against  whom  that  decree  had  been  made  had,  by  an  agreement 
of  the  7th  of  May  1889,  put  her  in  possession  of  the  villages  in  question. 
The  agreement  of  the  7th  of  May  1889,  contained  no  condition  against 
alienation.  The  Subordinate  Judge  found  that  the  villages  had  been  given 
temporarily  to  Musammat  Gulab  Kuar.  We  presume  that  the  Subordinate 
Judge  meant  by  that  finding  that  the  possession  and  the  right  to  enjoy 
the  profits  of  the  villages  were  assigned  to  Musammat  Gulab  Kuar  to  be 
held  and  enjoyed  by  her  so  long  as  she  shall  be  entitled  as  a  Hindu  widow 
to  maintenance  from  the  property  of  the  Hindu  family  to  which  her  hus- 
band had  belonged.  On  that  finding  the  Subordinate  Judge  having  found 
against  Musammat  Gulab  Kuar  on  the  other  matters  alleged  in  her 
petition,  and  applying  the  decision  of  Dewali  v.  Apaji  Ganesh  (1),  held, 
that  the  villages  were  liable  to  attachment  and  sale  under  the  decree  against 
Musammat  Gulab  Kuar,  and  dismissed  the  petition. 
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From  that  order  of  the  Subordinate  Judge  Musammat  Gulab  Kuar 
appealed  to  this  Court,  and  her  appeal  came  to  be  .heard  and  decided 
under  Eule  1  of  this  Court's  Rules  before  our  brother  Knox. 

The  only  point  which  was  argued  in  the  appeal  before  our  brother 
Knox  was  whether  the  rights  and  interests  which  have  been  made  over  to 
a  Hindu  widow  by  the  family  to  which  she  belonged  in  lieu  of  maintenance 
can  or  cannot  be  attached  and  sold  by  auction  in  satisfaction  of  a  decree 
against  her.  Our  brother  Knox  holding  that  the  proviso,  clause  (Z)  to 
s.  266  of  Act  No.  XIV  of  1882,  applied  and  removed  rights  and  interests 
such  as  Musammat  Gulab  Kuar  enjoyed  in  the  villages  from  the  category 
of  property  which  can  be  sold  in  execution  of  a  decree,  allowed  the  appeal 
and  set  aside  the  sale.  From  that  order  of  our  brother  Knox  this  appeal 
has  been  brought. 

Before  us  it  has  been  contended  on  behalf  of  the  appellant  that  when 
by  agreement  between  a  Hindu  widow  and  those  liable  to  [446]  allow 
her  maintenance  a  lump  sum  of  money  is  handed  over  to  her  in  satisfac- 
tion and  discharge  of  all  present  and  future  claims  for  maintenance,  such 
sum  becomes  her  absolute  property  and  not  liable  to  forfeiture  should  she 
become  unchaste,  and  can  be  attached  under  a  decree  against  her,  as  in 
that  case  what  would  be  attached  would  be  property  actually  vested  in 
her  and  not  "  a  right  to  future  maintenance."  It  was  argued  that  the 
transaction  effected  by  the  agreement  of  the  7th  of  May  1889  was  strictly 
analogous  to  that  put  in  the  above  contention,  and  that  the  villages  were 
as  liable  to  be  attached  and  sold  in  execution  of  a  decree  against 
Musammat  Gulab  Kuar  as  would  the  lump  sump  of  money  be  liable  to 
attachment  in  execution  of  a  decree  against  the  Hindu  widow  of  the 
illustration.  In  answer  to  that  argument  it  was  contended  that  a 
decree  obtained  by  a  Hindu  widow  for  maintenance  ceases  to  be 
enforceable  except  for  the  maintenance  then  already  accrued  due  upon 
the  commission  by  the  Hindu  widow  of  an  act  of  unchastity,  and  that 
the  agreement  of  the  7th  of  May  1889  did  not  confer  upon  Musammat 
Gulab  Kuar  any  greater  right  in  the  villages  than  the  right  to  apply  the 
profits  derivable  from  the  villages  for  her  maintenance  so  long,  and  so 
long  only,  as  her  right  to  maintenance  would,  if  it  had  not  been  for  the 
agreement  of  the  7th  of  May  1889  have  been  enforceable  under  the  decree, 
that  is,  so  long  only  as  she  continued  to  be  a  chaste  Hindu  widow.  It 
was  also  contended  on  behalf  of  Musammat  Gulab  Kuar  that  the  principle 
upon  which  the  Legislature  acted  in  enacting  that  ''a  right  to  future 
maintenance  "  should  not  be  liable  to  attachment  or  sale  in  execution  of 
a  decree  was  that  rights  which  were  entirely  uncertain  as  to  duration  and 
extent  and  which  might  be  determined  by  an  act  of  the  judgment-debtor, 
as,  for  instance,  by  an  act  of  unchastity  on  the  part  of  the  Hindu  widow 
in  the  present  case,  are  speculative  rights,  and  should,  as  such,  not  be 
made  the  subject  of  the  sale  under  a  decree.  It  was  argued  that  the 
policy  which  caused  the  Legislature  to  enact  [s.  266,  cl.  (&)  of  Act 
No.  XIV  of  1882]  that  an  expectancy  of  succession  by  survivorship  or 
other  merely  contingent  or  possible  right  or  interest  should  not  be 
liable  tc  attachment  or  sale  was  to  prevent  merely  speculative  rights 
being  made  the  subject  of  a  sale  in  execution  of  a  decree,  and  that 
[447]  the  rights  and  interest  of  Musammat  Gulab  Kuar  in  the  villages,  in 
question  were  a  mere  right  to  hold  the  villages  and  to  enjoy  the  profits 
to  be  derived  from  them  or  future  maintenance  so  long  only  as  she  continu- 
ed to  be  a  chaste  Hindu  widow,  and  in  that  sense  that  her  rights  in  respect 
of  the  villages  were  merely  speculative  rights.  It  was  not  contended  that 
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the  decree-holder  might  not,   had  he  desired  to  do  so,  have  attached  the        1894 
rents,  if  any,  actually  due  and  then  payable  to  Musammat  Gulab  Kuar,  and    JUNE  20. 
in  that  respect  it  was  argued  from  the  explanation  to  s.  266  of  Act  No.  XIV 
of  1882  that  the  principle  upon  which  the  subjects  to  which  clauses  (g],    APPEL- 
(h),  (i)  and  (/)  of  that  secbion  apply  were   made  not  liable  to  attachment       LATE 
and  sale  was  a  different  principle  or  policy  from   that  upon  which  the      CIVIL 

subjects  to  which  clauses   (k)  and  (I)  respectively  apply  ware  exempted        ' 

from  liability  to  attachment  or  sale.     It  was  argued  that  a  right  to  future  16  i.  4i3=- 
maintenance  was  not  only  uncertain  duration,  that  is,'  that  its  duration    11  A.W.N. 
depended  upon  the  Hindu  widow  remaining  chaste  and  upon  the  family    (1891)  146. 
property  not  being  sold   by  the  male  member  of  the  family  in  whom  the 
property  was  vested,  but  that  it  was  uncertain  in  extent,  depending  from 
time  to  time  upon  the  fluctuating  value  of  the  property. 

In  reply  on  behalf  of  the  appellant  the  order  for  attachment  and 
sale  was  relied  upon,  and  it  was  contended  that  as  that  order  had  not 
baen  disturbed  by  appeal  or  in  review,  it  had  become  final  prior  to  the 
sale,  and  made,  in  accordance  with  the  decision  of  their  Lordships  of  the 
Privy  Council  in  Bam  Kirpal  Shukul  v.  Musammat  Rup  Kuari  (1)  and 
Mungul  Pershad  Dichit  v.  Grija  Kant  Lahiri  Chowdhry  (2),  the  principle 
of  res  judicata  applicable  to  the  question  now  before  us  as  to  whether  the 
villages  in  question,  so  far  as  Musammat  Gulab  Kuar's  interest  is 
concerned,  could  be  sold  in  execution  of  the  decree  against  her.  As  that 
was  a  point  net  previously  raised,  we  heard  the  advocate  for  Musammat 
Gulab  Kuar  further,  and  he  then  contended,  although  the  particular 
objection  to  the  validity  of  the  sale  was  that  the  villages  could  not  law- 
fully be  sold  in  execution  of  the  decree  against  Musammat  Gulab  Kuar, 
yet  that  the  application  having  been  made  after  the  sale  had  taken  place, 
and  [458]  being  one  for  an  order  to  set  aside  the  sale,  it  must  be  taken 
to  have  been  an  application  under  s.  311  of  Act  No.  XIV  of  1882. 

The  decision  of  their  Lordships  in  Tasadduk  Rasul  Khan  v.  Ahmad 
Husaiu  (3)  was  relied  upon  as  establishing  the  proposition  that  an  appli- 
cation by  judgment-debtors  to  set  aside  a  sale,  even  if  the  sale  was  prohi- 
bited by  the  express  words  of  prohibition  of  the  Code  of  Civil  Procedure 
under  which  Code  only  could  a  sale  in  execution  of  a  money-decree  be 
lawfully  held,  was  an  applicatiop  under  s.  311  of  the  Code,  although  that 
section  in  terms  applies  only  to  application  to  set  aside  sales  on  the  ground 
of  material  irregularity  in  publishing  or  conducting  them. 

By  parity  of  reasoning  it  was  contended  that  the  application  to  set 
aside  the  sale  in  the  case  on  the  ground  that  the  property  sold  could  not  be 
lawfully  sold  in  execution  of  the  decre  against  Musammat  Gulab  Kuar  must 
be  treated  as  an  application  which  had  been  made  under  s.  311  of  Act 
No.  XIV  of  1882.  In  continuation  of  that  argument,  it  was  further  contend- 
ed that  the  order  of  the  Subordinate  Judge,  having  been  made  on  applica- 
tion under  s.  311,  muse  have  been  made  under  s.  312,  and  was  one  to  which 
s.  588  of  Act  No.  XIV  of  1882,  cl.  (16),  applied,  and  consequently  that  the 
appeal  from  the  order  of  our  brother  Knox  did  not  lie.  In  support  of  that 
last;  contention,  Muhammad  Neimullah  Khan  v.  Ihsan-ullah  Khan  (4)  and 
some  of  the  cases  therein  referred  to  were  relied  upon.  In  answer  to  that 
new  point  it  was  contended  on  behalf  of  tha  appellant  that,  although  as  to 
part  of  the  application  to  the  Subordinate  Judge  to  set  aside  the  sale  the 
application  was  one  under  s.  311  of  Act. No.  XIV  of  1882,  yet  that  that 
application,,  so  far  as  it  was  founded  on  the  question  in  this  appeal, 

(1)11I-.A.  37.  (2)  8  I. A.  123.  (3)  21  C.  66.  (4)  14  A.  226. 

291 


16  All.  449  INDIAN  DECISIONS,   NEW  SERIES  [Yol- 

1894        namely,  whether  the  villages  could  be  lawfully  sold  in  execution  of  the 
JUNE  20.     decree  against  Musammat  Gulab  Kuar,  was  not  an  application  under 
s.     311,    and  consequently  that,  so  far  as  this  question  is  concerned,  the 
APPEL-     order  of  the  Subordinate  Judge  was  not  an  order  under  s.  312  to  which 
LATE       s.    588,    cl.     (16)    would    apply,  but  was  an  order  under  s.  244,  and,  by 
CIVIL,      reason   of   its   not  having  been    an    order  specified  in  s.  588,  it  was  a 
[449]   decree,  and  that  thus  this  appeal  lay  under  s,  10  of  the  Letters 
161.443=   Patent  from  the  decree  of  our  brother  Knox.     We  consider  that  we  are 
14  A.W.N.    bound  to  treat  the  application  to  the  Subordinate  Judge  to  set  aside  the 
(1881)  146.   8aie  ag  one  made  under  s.  311  of  Act  No.  XIV  of  1882,  and  that  his  order 
was  one  made  under  s.  312,   and  consequently  that  by  reason  of  the 
prohibition  contained  in  s.  588  no  appeal  lay  from  the  decree  or  order  of 
our  brother  Knox.     It  is  only  right  to  say  that  in  Tasadduk   Rasul  Khan 
v,  Ahmad  Husain  (l)  the  question  to  which  the  argument  before  their  Lord- 
ships were  directed  were  as  to  irregularities  in  making  the  proclamation 
of  sale  and  as  to  whether  any  substantial  injury  had  been  shown  to  have 
been  occasioned  to  the  judgment-debtor  by  the  sale  having  taken  place  in 
contravention   of  s.  290  of  the  Code  of  Civil  Procedure  and    that  their 
Lordships'  attention  does  not  appear  to  have  been  directed    by  the  argu- 
ments to  the  cases  in  India  in   which  it  was  held  that  the  words  of  the 
section  were  words  of  prohibition. 

The  other  questions  above  referred  to  are  questions  of  importance 
requiring  careful  consideration  when  they  arise  and  have  to  be  decided ; 
but.  as  we  are  of  opinion  that  this  appeal  did  not  lie,  it  is  not  necessary 
for  us  to  express  an  opinion  upon  them.  We  dismiss  this  appeal  with 
costs. 

Appeal  dismissed. 


16  A.  449  =  14  A.W.N.  (1894)  169. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji, 


LACHMI  NARAIN  AND  ANOTHER  (Decree- holders)  ?>.  KUNJI  LAL 

(Judgment-debtor),  AND  LACHMI  NARAIN  AND  ANOTHER 

(Decree-holders)  v.  CHOTE  LAL  AND  OTHERS  (Judgment-debtors).* 

[3rd  July,  1894.] 

Hindu  Law— Joint  Hindu  family — Simple  money-decree  against  father  alone  sought 
to  be  executed  after  his  death  against  joint  family  property  in  the  hands  of  the  son 
— Givil  Procedure  Code,  ss.  234,  244 — Execution  of  decree. 

A  creditor  of  a  father  in  a  joint  Hindu  family  governed  by  the  law  of  the 
Mitaksbara  who  has  obtained  a  simple  decree  for  money  in  a  suit  against  the 
father  [450]  alone  cannot  obtain  execution  of  that  decree  against  the  joint 
family  property  or  any  part  of  it  in  the  hands  of  the  son  in  a  proceeding  against 
the  son  in  execution  of  that  decree  instituted  after  the  death  of  the  father,  and 
not  being  a  proceeding  in  continuation  of  an  attachment  of  the  property  effected 
during  the  lifetime  of  the  father  :  the  proceeding  in  execution  not  being  barred 
by  the  law  of  limitation,  and  the  son  not  being  precluded  by  any  estoppel  from 
proving  that  the  property  was  joint  family  property  at  the  time  of  his  father's 
death  and  is  in  his  hands  ancestral  property  and  not  assets  representing  what 

*  Second  Appeals  Nos.  836  and  837  of  1893  from  orders  of  H.  D.  Griffin,  Esq., 
District  Judge  of  Farakhabad,  dated  20th  April  1993,  confirming  orders  of  Maulvi 
Muhammad  Anwar  Hussain,  Subordinate  Judge  of  Farakhabad,  dated  the  7th  January 
J893. 

(1)  21  G.  66. 
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was  at  the  time  of  his  father's  death  separate  property  of  his  father.  Bat  in 
such  a  case,  if  the  creditor  desires  to  obtain  a  remedy  against  the  ancestral 
property,  or  any  part  of  it,  in  the  bands  of  the  son,  he  must  seek  that  remedy 
in  a  suit  against  the  son,  in  answer  to  whioh  suit,  when  brought,  the  son  will 
be  entitled  to  prove  that  the  suit  is  barred  by  limitation,  that  the  debt  was 
tainted  by  immorality,  or  any  other  matter  that  would  be  a  defence  against  the 
son.  Suraj  Bu*si  Roerv.  Sheo  Proshid  Singh  (lj  ;  Mussammat  Nanomi 
Babuasinv.  Modun  Mohun  (2)  ;  Bidri  Pnsctd  v.  Madan  Lai  (3) ;  Seth  Ghand 
Malv.  Durga  Dii  'A) ;  Clegg  v,  Rowlands  (5i ;  Payne  v.  Parker  (6)  ;  Chowdry 
Wahid  Ali  v.  Mussammat  Jumaee  (7)  ;  Raghubar  Dyal  v.  Bamid  Jan  '9>  ; 
Sangili  Virapandia  Chinnathambiar  v.  Alwar  Ayyangar  (9;  ;  Karna'.aka 
Hanumantha  v.  Andukuri  Hanuma^ya  (1C)  ;  Muthia  v.  Virammal  (11)  ; 
Ariabudra  v.  Dorasami  (12);  Venkatarama  v.  Senthivelu  (13)  ;  Baltir  Singh 
v.  AjudJiia  Prasad  (14);  Jajannath  Prasad  v.  Sita  Ram  (15)  ;  and  Beni  Pershad 
v.  Parbalti  Kaer  (16). 

[Dias..  340.  642  (F.B.)  =  11  C.W.N.  593  =  5  C.L  J.  491  =  2  M.L.T.  207  ;  Not  P.,  20 
B.  385  1389)  :  13  Ind.  Gas.  670  =  243  F.W.R.  191-2;  F.,  3  A.L.J.  R63  =  A.W.N. 
(1906)  281  ;  9  C.W.N.  223  ;  R.,  17  A.  537  (F.B  )  ;  19  A.  26  =  16  A.W.N.  182  (F  B.); 
21  A,  301=3  A.LJ.  127  =  A.W.N.  (1906)  10  ;  4  A.L.J.  197  (N);  8  C.W.N. 
843(857);  11  C.W.N.  163  =  5  C.L.J  80;  16  C.P.L.B.  19  (26);  1  N.L.R.  173 
U77j  ;  1  O.C.  53  (63)  ;  6  O.G.  271.] 

THE  facts  of  tbesa  two  cases  are  fully  stated  in  the  judgment  of  the 
Court. 

Babu  Batan  Ckand,  for  the  appellants. 
Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  G.J.,  and  BANERJI,  J. — This  appeal  and  the  connected 
appeal  have  arisen  in  proceedings  for  the  execution  of  a  simple 
money- decree.  The  decree-holders  are  the  appellants.  Kunji  Lai,  who 
is  the  respondent  in  this  appeal,  is  one  of  the  surviving  sons  of  Narpat 
Bai,  deceased,  agaicst  whom  the  decree  in  question  was  obtained  by  the 
appellants  in  the  Court  of  Small  Causes  of  Bombay. 

[451]  Narpat  Bai  and  his  sons,  Ohote  Lai,  Jogi  Lai,  Khannu  Lai 
and  Kunji  Lai,  had,  before  the  debt  was  incurred  in  respect  of  which  the 
decree  was  obtained,  constituted  a  joint  Hindu  family  governed  by  the 
Mitakshara.  Before  that  debt  was  incurred,  Chote  Lai,  Jogi  Lai  and 
Khannu  Lai  had  separated  from  Narpat  Bai  and  his  minor  son  Kunji  Lai, 
the  respondent  here.  On  that  separation  the  joint  family  property  was 
partitioned,  Chote  Lai,  Jogi  Lai  and  Khannu  Lai  each  getting  his  parti- 
tioned and  separated  share,  and  Narpat  Bai  and  Kunji  Lai,  who,  as 
between  themselves,  had  not  separated  but  had  remained  joint,  getting  as 
their  partitioned  and  separated  share  of  the  family  property,  the  property 
which  the  appellants  here  seek,  as  against  Kunji  Lai,  to  attach  and  to 
bring  to  sale  in  execution  of  their  decree. 

The  decree  in  question  was  one  in  respect  of  an  unsecured  debt  due 
by  Narpat  Bai  to  the  appellants.  Kunji  Lai,  was  not  a  party  to  that 
decree. 

The  appellants  after  the  death  of  Narpat  Bai,  and  in  ignorance  of 
the  fact  that  be  was  dead,  obtained  an  order  for  the  attachment  and  sale 
of  the  property  in  question  in  this  and  in  tbe  connected  appeal.  Kunji 
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1891       Lai    and   his  brothers  were  not  parties  to  that  order,  which  was  made  on 

JULY  3.      the    assumption    that    Narpat    Eai  was    living    and  that   the .  property 

attached  wae  his.     When  it  was    ascertained  that  Narpat  Rai  had   died 

APPEL-     prior  to  those  proceedings    for  attachment  and    sale,    the  decree-holders 

LATE       abandoned  those  proceedings  and  presented  an  application  to  the  Court 

GlVIL.      °f  *ne  Subordinate  Judge   of    Farakhabad    alleging  that  Narpat  Rai  was 

dead  and  that  Chote  Lai,  Jogi  Lai,   Khannu  Lai,  and  Kunji  Lai  were  the 

16  A.  4M=  sons  and  legal  representatives  or  heirs  of  Narpat  Rai,  and   praying  that 

14  A.W.N.    •'  execution  (of  their  decree)  be  proceeded  with  as  against  his  (Narpat  Rai's) 

(1894)  169.    legal   representatives  or  heirs  aforesaid   according  to  law."     Upon  that 

application  the  Subordinate  Judge  issued  a  notice  under  s.  248,  cl.  (&),  to 

Chote   Lai,  Jogi  Lai,  Khannu  Lai  and   Kunji    Lai  and  fixed   the  2nd  of 

November  1892  as  the  date  upon  which  cause  might  be  shown  why   the 

decree   should  not  be  executed    [452]    against    them.     On  the    2nd   of 

November  1892  the  Subordinate  Judge  made  the  following  order  : — 

"  As  the  24th  November  1892  has  been  fixed  in  the  objection  case  ; 
ordered,  that  this  case  be  brought  forward  on  the  24th  November  1892, 
after  the  decision  of  the  objections." 

On  the  22nd  of  November  1892  the  decree-holders  filed  an  inventory 
of  "  the  property  owned  and  possessed  by  the  judgment-debtor  and  left 
by  him,"  and  prayed  for  its  attachment  and  sale.  The  property  men- 
tioned in  that  inventory  is  the  property  in  question  in  this  and  the 
connected  appeal. 

On  the  24th  of  November  1892  the  Subordinate  Judge,  without  decid- 
ing the  questions  raised  by  the  objections  made  by  Chote  Lai,  Jo^i  Lai, 
Khannu  Lai  and  Kunji  Lai  to  an  attachment  and  sale  of  the  property 
under  the  decree,  ordered  the  property  to  be  attached.  We  presume  that 
the  order  of  the  24th  of  November  1892  was  an  interim  order. 

On  the  5th  of  December  1892  the  property  was  attached  under  the 
order  of  the  24th  of  November. 

On  the  7th  of  January  1893  the  Subordinate  Judge  considered  the 
objections  made  by  Chote  Lai,  Jogi  Lai  and  Khannu  Lai  and  the  objections 
made  by  Kunji  Lai,  and  allowed  those  objections  and  released  the  properties 
from  attachment.  The  decree- holders  appealed  from  that  order  to  the 
Court  of  the  District  Judge.  The  District  Judge  dismissed  the  appeal, 
and  from  his  order  of  dismissal  the  decree-holders  have  brought  this 
appeal  in  which  Kunji  Lai  is  the  respondent,  and  the  connected  appeal  in 
which  Chote  Lai,  Jogi  Lai  and  Khannu  Lai  are  the  respondents. 

For  the  decree- holders,  appellants,  it  has  been  contended  that  the 
property  for  the  attachment  and  sale  of  which  they  applied  was  liable  to 
be  attached  and  sold  after  the  death  of  Narpat  Rai  in  execution  of  their 
simple  money-decree  against  Narpat  Rai. 

For  the  respondent  to  this  appeal  and  for  the  respondents  to  the 
connected  appeal  it  has  been  contended  that  they  do  not  hold  the  pro- 
parties  as  the  heirs  or  representatives  of  Narpat  Rai  ;  that  [453]  Kunji 
Lai  held  the  property  in  his  possession  by  virtue  of  the  right  vested  in  him 
on  his  birth,  and  as  the  survivor  of  the  joint  Hindu  family  which  had 
after  the  partition  consisted  of  himself  and  his  father  Narpat  Rai,  and  that 
Chote  Lai,  Jogi  Lai  and  Khannu  Lai  held  the  property  in  their  possession 
respectively  by  right  of  separation  and  partition  of  the  family  property 
prior  to  the  time  when  the  debt  in  respect  of  which  the  decree  in  execution 
was  obtained  was  incurred  by  Narpat  Rai.  It  has  been  contended  on  be- 
half of  all  these  respondents  that  the  property  not  having  been  attached 
prior  to  the  death  of  Narpat  Rai,  and  they  not  having  been  parties  to  the 
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decree,  the  remedy,  if  any,  of  the  decree-holders  against;  this  property  is       1894 
by  a  suit  against  them  in  which  the  question  as  to  whether  their  proper-     JULY  3. 
ties  are  liable  to  be  sold    in  satisfaction  of  the  debt  incurred  by  tbeir 
father  can  be  determined,  and  that  that  question  cannot  be  decided  in  pro-     APPEL- 
ceedingg  under  s.  23'4  or  s.  244  of  Act  No.  XIV  of  1882.  LATE  • 

The  decree-holders  bad    not  obtained   any  attachment  under  their      CIVIL, 
decree  in  the  lifetime  of  Narpat  Rai. 

The  following  are  the  questions  which  appear  to  us  to  arise  on  the  16  A.  449  = 
arguments  in  the  appeal  in  which  Kunji  Lai  is  a  respondent : — Can  a  1*  A.W.N. 
creditor  of  a  father  in  a  joint  Hindu  family  governed  by  the  law  of  the  (1895)  169. 
Mitaksbara,  who  obtained  a  simple  decree  for  money  in  a  suit  against  the 
father  alone,  obtain  execution  of  that  decree  against  the  joint  family  pro- 
perty or  any  part  of  it  in  the  hands  of'the  son  in  a  proceeding  against  the 
son  iu  execution  of  that  decree  instituted  after  the  death  of  the  father,  and 
nob  being  a  proceeding  in  continuation  of  an  attachment  of  the  property 
effected  during  the  lifetime  of  the  father,  the  proceeding  in  execution  not 
being  barred  by  the  law  of  limitation  and  the  son  not  being  precluded  by 
any  estoppel  from  proving  that  the  property  was  joint  family  property  at 
the  time  of  his  father's  death,  and  is  in  his  hands  ancestral  property  and 
nob  assets  representing  what  was  at  the  time  of  his  father's  death  separate 
property  of  his  father,  or,  in  such  a  case,  if  the  creditor  desires  to  obtain  a 
remedy  against  the  ancestral  property  or  any  part  of  it  in  the  bauds  of  the 
son,  [454]  must  he  seek  that  remedy  in  a  suit  against  the  son,  in  answer 
to  which  suit  when  brought  the  son  will  be  entitled  to  prove  that  the  suit 
is  barred  by  limitation,  that  the  debt  was  tainted  by  immorality,  or  any 
other  matter  which  would  be  a  defence  to  the  suit  against  the  son  ? 

In  order  to  answer  those  questions,  so  far  as  it  is  necessary  to  do 
so  in  this  appeal,  it  appears  to  us  to  be  necessary  to  consider  what  is 
the  liability  in  law  of  a  Hindu  son  in  respect  of  debts  contracted  by 
his  deceased  father  at  a  time  when  the  father  and  son  were  members 
of  a  joint  Hindu  family  governed  by  the  law  of  the  Mitakshara,  and  in 
what  character  or  capacity  such  son  is  a  party  to  proceedings  in  the 
execution  of  a  simple  decree  for  money  obtained  by  the  creditors  in  a 
suit  against  the  father  alone,  in  which:  proceedings  a  notice  under  s.  248, 
cl.  (&)  of  Act  No.  XIV  of  1882  was  necessarily  issued  to  the  son. 

It  is  in  our  opinion  necessary  in  considering  those  questions  to  bear 
in  mind  the  distinction  between  the  assets  strictly  so  called  of  the  father 
in  the  hands  of  the  son  aod  other  property  in  the  hands  of  the  son  which' 
although,  strictly  speaking,  not  assets  of  the  father  in  the  hands  of  the 
son,  is  liable  to  be  sold  in  discharge  of  those  debts  of  the  father  which 
were  not  tainted  by  immorality. 

It  appears  to  us  that  separate  and  self-acquired  property  of  a  father 
in  a  joint  Hindu  family  governed  by  the  law  of  the  Mitakshara  which  had 
not  become  an  accretion  to  the  joint  family  property  in  the  father's  life- 
time would,  on  the  death  of  the  father  and  in  the  hands  of  the  son,  be 
assets  strictly  so  called  of  the  father,  against  which  a  decree  which  had 
been  obtained  against  the  father  alone  could  be  executed  after  his  death  in 
proceedings  instituted  by  the  service  of  a  notice  upon  the  son  under  cl.  (b) 
of  s.  248  of  Act  No.  XIV  of  1882.  whether  the  debt  in  respect  of  which  a 
decree  was  obtained  was  or  was  not  tainted  with  immorality  ;  because  in 
such  case  the  son  took  such  assets  as  an  heir  to,  and  not  as  a  surviving  co- 
parcener of,  his  father. 

On  the  other  hand,  it  appears  to  us  that  in  a  joint  Hindu  family 
governed  by  the  law  of  the  Mitaksbara  joint  family  property,  [455]  whether 
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1894       such    property    was    ancestral   at   the    time   of   the    birth    of   the    son, 
JULY  3.      or  is  composed,  as  to  parfc,  of  property    which    was  ancestral  at  the  time 
of  the  birth  of  the  son  and,  as  to  the  remaining  part,  of  property  acquired 
APPBL-     after  the  birth  of  the  son  and  in  the  lifetime  of  the  father    which  became 
LATE       an  accretion  to  the  ancestral  property,  cannot  be    considered  in  whole  or 
CIVIL       *n  Parfc  as  asse'8  °f  kne  father  in  the  hands   of  the    son  after  the   father's 
death,  although  a  sale  of  such  property  by  the  father  alone  for  a  considera- 
16  A.  449  =   tion  not  tainted  with  immorality  would  have  been  binding  as  against  the 
14  JLW.N.    son,  and  although  a  creditor  of  the  father    would  have  a    remedy    against 
(1894)  169.    such  property  in  the  hands  of  the  son    after  the  father's  death  in  respect 
of  a  debt  not  tainted  by  immorality  due  by  the  father,  whether  such  debt 
was  or  was  not  contracted  for  family  purposes.     One  reason  for  holding 
that  opinion  is  that  in   a  Hindu  family  to  which  the  law  of  the   Mitak- 
shara,  uncontrolled  by  legislative  enactment   or    well-established    special 
custom   as   to   inheritance,    applies,   a    son   upon    his   birth    takes    with 
his  father    and    his    brothers,    if  any,    a    co-ordinate    and   co-parcenary 
share  in  all    ancestral    property    of    the  father  or   of    the    family  ;   and 
on  the  death    of    a   brother   without  male  issue   or  descendants   in  the 
male  line    surviving    him,   or   on    the   death    of   bis    father,    such  survi- 
ving son  takes,  not  as  heir  to  his  brother  in  the  case  of  the  brother,  or  as 
heir  to  his  father  in  the  case  of -the  father,  but   by   survivorship,    the  in- 
terest of  such  deceased  brother  or  of  such  deceased    father,   as    the   case 
may  be,  simply  lapsing  on  his  death  and  so  enlarging  the  share  of  the 
surviving  son  or  sons  of  the  father  of  the  joint  family.     It    appears  to  us 
that  in  such    case   there   is  no  difference  in  the   title   of   the   survivor, 
whether  he  be  th>3  son   surviving  his  father  or  the  btother  surviving  a 
brother  who  has  died  leaving  no  male  issue  or  descendants  in  the  male 
line,  and  that  in  neither  case  is  the  ancestral  property  or  any  part  of  it 
assets  of  the  deceased  member  of  the  joint  family  in  the  hands  of  survivor. 
The  fact  as  established    by  the  decision  of  their  Lordships  of   the  Privy 
Council  in  Suraj  Bansi  Koerv,  Sheo  Prcshad  Singh  (I)  that  a  creditor  who 
has  obtained  a  decree  against  a  member  of  a  joint  Hindu  family  (the  father 
in  that  [456]  case),  and  has  under  such  decree  and  in  the  lifetime  of  the  judg- 
ment-debtor attached  the   judgment^debtor's  interest  in   the   joint  family 
property  has  thereby  obtained  a  valid  charge  upon  the  joint  family  property 
to  the  extent  of  the  undivided  share  and  interest  of  the  judgment-debtor 
which  cannot  be  defeated   by  the   death   of  the    judgment-debtor  before 
partition  or  sale  under  the  decree,  is   not   at  variance    with,    but,  on  the 
contrary,  supports  the   view    which    we   have   expreseed.     The  principle 
of  that  decision  is  that  each  member  of  a  joint  Hindu  family  possessed  of 
ancestral  property  which  is  not  impartible,  has  a  right  to  have  his  share 
partitioned  off,  and  the  judgment-creditor  of  a  member  of  such  family  gets 
by  a  subsisting  attachment  under  his   decree  effected   in  the  lifetime  of  the 
judgment-debtor  a  charge  upon  the  undivided  share  of  the  judgment-debtor 
which  enables  him  or  the  purchaser  at  a  sale  under'his  decree  to  work  out 
his  rights  under  the  decree  and  charge  by    means  of  a   partition,  whether 
the    judgment- debtor    had    or    had    not   died  before   the   sale  under  the 
decree.     Again,  the  fact   as    finally    established   by   the  decision  of  their 
Lordships  of  the  Privy  Council  in  Mussamut  Nanomi    Babuasin  v.    Modun 
Mohun  (2)  that  the   sons    in   a   joint   Hindu  family  cannot  set  up  their 
co-parcenary  rights  in  the  ancestral  family  property  against  the  remedies 
of  the  creditors  of   their    father    for   their    debts    if    not    tainted    with 


(1)  6I.A.88=  50.  14&, 
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immorality,   does  not  conflict  with  the  opinion  which  we  have  expressed.       1894 
The  principle  of   the  decision    in   Mussamut  Nanomi  Babuasin  v.  Modun      JULY  3. 

Mohun  is  that,  although  in  a  family  governed  by  the    Mitakshara  a   son        

on  his  birbh  takes  a   present  vested   interest   jointly   with   his   father  in     APPBL-. 
ancestral  estate,  he,  by  reason  of  the  moral  obligation  upon  a  Hindu  son,      LATE 
is  legally  bound  to  pay  his  father's  debts  not  incurred  for  immoral  pur-      CIVIL, 
poses,  to  the  extent  of  the  joint  ancestral  property  which  is  in  his  hands. 
This  Court  in  Badri  Prasad  v.  Madan  Lai  (1)  has  held  that  legal   liability  16  A.  M9  = 
can  be   enforced,   even   in  the  lifetime  of  the  father,  in  a  suit  against  the   **  A.W.N. 
father  and  sons   on    a   mortgage  of  the  ancestral  property  made  by  the   (189i)  169 
father  alone. 

[457]  Reading  together  the  decisions  of  their  Lordships  of  the 
Privy  Council  in  Suraj  Bunsi  Koer  v.  Sheo  Proshad  Singh  and  in  Mus- 
samat  Nanomi  Babuasin  v.  Madun  Mohun,  we  think  it  is  manifest  that 
ancestral  property  is  not,  nor  is  any  part  of  it,  in  the  hands  of  a  son  to 
whom  the  Mitakshara  law  applies,  assets  of  his  deceased  father,  and  that 
the  son's  right  to  such  property  is,  not  that  of  an  heir  or  legal  represen- 
tatives of  his  deceased  father,  but  that  of  a  surviving  co-parcener,  although, 
by  reason  of  the  moral  duty  on  a  son  to  pay  his  father's  debts  which  are 
not  tainted  with  immorality,  there  is  upon  him  a  legal  liability  to  pay  such 
debts  which  can  be  enforced  against  the  ancestral  property  in  his  bands. 
Such  liability  must  stand,  as  it  does,  upon  a  principle  entirely  different  from 
the  liability  of  an  heir  or  legal  representative  whose  liability  in  the  execu- 
tion of  a  decree  obtained  against  a  deceased  person  of  whom  he  is  heir  or 
legal  representative  is,  by  s.  234  of  Acfc  No.  XIV  of  1882,  confined  to  the 
extent  of  the  property  of  the  deceased  which  has  come  to  the  hands  of  such 
legal  representative  and  has  not  been  duly  disposed  of.  If  it  were  not  so,  a 
creditor  who  bad  obtain  a  simple  decree  for  money  against  the  father 
in  a  joint  Hindu  family  governed  by  the  Mitaksbara  in  a  suit  in  which 
the  sons  were  not  parties,  could  for  the  first  time  after  the  father's  death, 
attach  what  represented  the  undivided  share  of  the  father  in  the  ancestral 
property  and  bring  that  interest  to  sale  in  execution  of  his  decree,  whether 
the  debt  in  respect  of  which  the  decree  had  been  obtained  was  cr  was  not 
tainted  with  immorality,  and  consequently  whether  or  not  such  debt  was 
one  which  the  sons  were,  morally  and  legally  bound  to  pay,  to  the  extent 
of  the  ancestral  property  in  their  hands.  This  Court  has  in  Full  Bench 
in  Seth  Chand  Malv.  Durga  Dei  (2)  held,  Tyrrell,  J.,  dissenting,  that  when 
the  holder  of  a  decree  against  the  father  in  a  joint  Hindu  family  governed 
by  the  Mitakshara,  proceeds  under  s.  234  of  Act  No.  XIV  of  1882,  after 
the  death  of  the  father,  to  execute  the  decree  by  attachment  and  sale,  and 
the  son  objects  that  the  property  in  his  hands,  sought  to  be  attached 
and  sold,  is  his  own  property  and  not  assets  of  his  deceased  father, 
that  question  is  one  to  be  decided  under  s.  244  of  Act  No.  XIV 
of  1882  by  the  Court  [458]  executing  the  decree ;  but  that  when 
the  objection  is  that  the  property  in  the  hands  of  the  son  is,  not  his 
beneficially,  but  is  solely  vested  in  him  as  trustee^  for  another,  that 
question  cannot  be  decided  under  s.  244,  but  must  be  decided  in  a 
separate  suit.  From  the  distinction  having  been  drawn  in  that  case- 
between  the  case  of  a  son  setting  up  a  claim  to  the  property  as  bis  own 
and  the  case  of  his  objecting  that  he  holds  the  property  merely  as  trustee 
for  another,  it  appears  to  be  considered  that  the  opinion  of  the  Full  Bench 
was  that  all  questions  which  might  arise  upon  the  claim  of  the  son  that 

(1)  15  A.  75.  (2)  12  A.  313. 
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1894  the  property  was  his  own  and  not  assets  of  his  father,  including  the 
JULY  3.  question  whether  the  debt  was  one  which  it  was  the  pious  and  legal  duty 
of  the  son  to  pay,  are  to  be  decided  under  s.  214  of  Act  No,  XIV  of  1882 
APPEL-  by  the  Court  executing  the  decree.  That  is  not,  in  our  opinion,  what 
LATE  the  judgment  of  the  Full  Bench  means.  The  reason  for  the  distinction 
ClVlL  drawn  in  that  case  by  the  Full  Bench  is  obvious.  In  the  first  case,  the  Court 
executing  the  decree  has  before  it  in  the  son  the  person  who  admittedly  is 
16  A.  549=  legally  and  beneficially  entitled  to  the  property  in  his  hands,  if  it  be  ancestral 
li  A.W.N.  property  or  if  it  be  property  which  was  separately  from  his  father  acquired 
(1891)  169.  by  him,  and  who,  if  the  property  was  not  ancestral  property  or  so  self- 
acquired,  has  the  property  in  his  hands  as  assets  of  his  deceased  father.  In 
the  other  case,  the  beneficiary  for  whom  the  son  alleges  that  he  holds  the 
property  as  trustee  is  entitled  to  be  heard  on  the  question  as  to  whether 
the  property  is  trust  property  and  not  assets  of  the  deceased  judgment- 
debtor,  and  such  beneficiary,  unless  he  was  a  party  or  is  a  representative 
of  a  party  to  the  suit  in  which  the  decree  was  passed,  is  not  and  cannot 
be  made  under  Act  No.  XIV  of  1882,  a  party  to  the  proceeding  in  execu- 
tion of  the  decree.  Section  437  of  Act  No.  XIV,  1882,  would  not  enable 
the  Court  executing  the  decree  to  order  the  banefioiary  to  be  made  a  party 
to  the  proceeding  in  execution  of  the  decree  against  the  deceased  father  of 
the  beneficiary's  trustee,  as  the  suit  in  which  that  decree  was  passed  was 
not  one  against  the  trustee  and  was  not  one  concerning  property  vested  in 
any  one  as  trustee  who  was  a  party  to  that  suit,  and  as  Act  No.  VI  of  1892 
prohibits  the  application  of  s,  647  of  Act  No.  XIV  of  1882  to  applications 
[459]  for  the  execution  of  decrees.  According  to  the  practice  of  the 
Court  of  Chancery  in  England  all  cestuis  que  trustent  were,  subject  to 
certain  exceptions,  necessary  party  to  suits  against  their  trustees  by  which 
their  rights  were  likely  to  be  affected.  Although,  under  the  practice  of 
the  High  Court  of  Justice  in  England,  trustees  may  be  sued  without 
joining  their  cestuiv  que  trustent  as  representing  the  property  of  which 
they  are  trustees  and  as  representing  the  persons  for  whom  they  are 
trustees,  the  Court  may,  at  any  stage  of  the  suit,  order  the  cestuis  que 
trustent  to  be  made  parties  to  the  suit.  It  appears  to  us  that  the  High 
Court  of  Justice  in  England  would  in  a  suit  in  which  the  question 
was  whether,  for  the  discharge  of  a  debt  incurred  by  a  person  for 
the  payment  of  whose  debts  a  cestui  que  trust  was  not  responsible, 
•  the  property  sought  to  be  sold  was  assets  of  the  deceased  judgment-debtor 
in  the  hands  of  his  heir  or  legal  representative,  or  was  property  vested 
in  the  persons  who  happened  to  be  such  heir  or  legal  representative, 
vested  in  him  not  as  such  heir  or  legal  representative  but  as  the  trustee  for 
such  cestui  que  trust,  order  such  cestui  que  trust  to  be  made  a  party. 
That  we  infer  from  Glegg  v.  Rowlands  (1)  and  from  Payne  v.  Parker  (2K 
In  such  a  case  the  trustee  would  have  an  interest  adverse  to  the  cestui  que 
trust,  for  it  would  be  to  the  interest  of  the  trustee  that  the  trust  propety, 
and  not  his  own  ancestral  property,  or  the  assets  of  his  father,  should  be 
sold  in  satisfaction  of  the  debt  of  the  judgment-creditor.  In  Chowdry 
Wahed  Ali  v.  Mussamat  Jumaee  (3)  in  execution  of  a  decree  a  person  had 
been  made  a  party  to  the  proceedings  in  execution  in  a  representative 
capacity,  and  their  Lordships  of  the  Privy  Council  held  that  the  question 
whether  property  in  the  hands  of  the  representative  defendant  belonged  to 
him  in  his  own  right  or  in  his  representative  character  was  one  which 


(1)  L.B.  3  Eq.,  368  (375). 

(3)  11  B.L.E.P.C.  149  = 


(2)  L.B.  1  Ob.  App.  324  (327). 
a8  W.R.  185. 
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related  to  the  execution  of  the  decree.     The  procedure  in  that  case  was  the      1894 
procedure  of  Act  No.  XXIII  of  1861.     In  Raghubar  Dyal  v.  Hamid  Jan  (1)     JULY  3, 
it  was  held  that  the  representative  of  a  de'ceased  judgment-debtor,  who 
as   such  representative  was  a  party   [460]  to  the  proceedings  in  execu-     APPEL- 
tion  of  the  decree,  not  having  taken  an   objection    in    those  proceedings       LATE 
that   the  property  was  his  own  and  not  assets   of   the    deceased   judg-      CIVIL 

ment-debtor,    and   the   property    having   accordingly  been   sold   in   exe- 

cution  of  the  decree,  neither  he  nor  his  subsequent  vendee  could  ques-  16  A.  449  = 
tion  the  title  of  the  purchaser  at  the  sale  under  the  decree.  The  14  A.W.N. 
last  two  decisions  to  which  we  have  just  referred  appear  to  us  to  sup-  (1894)169. 
port  the  view  which  we  entertain  as  to  ss.  234  and  248  (b)  and 
244  of  Act  No.  XIV  of  1882.  In  our  opinion  it  was  competent  for  the 
Subordinate  Judge  in  these  proceedings  to  determine  the  question  as  to 
whether,  the  property  sought  to  be  sold  was  ancestral  property  in  the  hands 
of  Kunji  Lai  or  was  assets  of  bis  deceased  father  Narpa'c  Kai,  and  we  are 
further  of  opinion  that  he  rightly  decided  that  the  property  in  question  was 
ancestral  property  in  the  hands  of  Kunji  Lai  and  not  assets  of  his  decea- 
sed father.  Upon  that  finding  we  think  it  necessarily  follows  that  the 
jurisdiction  of  the  Court  of  the  Subordinate  Judge  was  in  these  proceed- 
ings in  execution  limited  to  making  an  order  allowing  the  objection  of 
Kanji  Lai  and  releasing  from  attachment  under  the  decree  the  property 
sought  to  be  sold.  We  think  that  such  view  is  not  only  consistent 
with  but  is  supported  by  all  the  authorities  which  have  been  cited  to  us 
in  argument. 

In  Sangili  Virapandia  Chinnathambiar  v.  Ahuar  Ayyangar  (2)  in 
which  case  the  property  was  an  impartible  zemindari,  it  was  held  that,  as 
the  entire  interest  in  an  impartible  zemindari  passes  upon  the  death  of 
the  father  to  the  son,  there  is  nothing  in  the  estate  itself  which  can  be 
attached  after  the  father's  death  under  a  decree  against  him  or  which  can 
be  made  liable  in  the  execution  of  such  decree  against  the  son  as  the  re- 
presentative of  the  father.  The  decision  in  that  case  does  not,  upon  an 
examination  of  the  judgment,  appear  to  have  turned  upon  the  fact  that  the 
property  there  was  impartible,  but  upon  the  rule  of  procedure  of  s  234  of 
Act  No.  X  of  1877,  and  upon  the  view  that  the  son  was  merely  a  party  to 
the  decree,  or  rather  to  the  proceedings  in  execution  of  the  decree  as  the  re- 
presentative of  his  father,  and  as  such  representative  could  [461]  only  be 
liable  under  the  decree  to  the  extent  of  such  assets  of  his  father  as  had 
come  to  his  hands  and  had  not  been  duly  disposed  of.  The  learned  Judges 
in  that  case  declined  to  decide  what  would  have  been  the  result  if  the  pro- 
perty had  been  attached  in  the  father's  lifetime  under  the  decree  and  the 
subsequent  proceedings  had  been  a  continuation  of  proceedings  in  execu- 
tion of  an  attachment  made  in  the  fater's  lifetime. 

In  Karnataka  Hanumantha  v.  AndukuriHanumayya  (3)  in  Full  Bench 
it  was  held,  in  proceedings  to  execute  a  decree  which  had  been  obtained 
against  a  father  for  money,  that  the  father  having  died  and  his  interest  in 
the  ancestral  property  of  the  joint  Hindu  family  not  having  been  attached 
in  his  lifetime,  his  interest  passed  on  his  death  to  his  son  by  survivorship 
and  ceased  to  be  his  property,  and  that,  although  the  interests  of  sons  in 
Hindu  ancestral  property  are  liable  to  satisfy  a  father's  debt,  that  liability 
does  not  attach  to  the  ancestral  property  in  their  hands  in  their  represen- 
tative character,  and  in  such  case  the  decree-bolder  must  have  recourse  to- 
a  separate  suit.  In  that  case  the  procedure  referred  to  was  that  of  Act 

(1)  12  A,  73.  .  (2)  3  M.  42.  (3)  5  M.  232. 
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No.  X  of  1877,  which  in  that  respect  was  the  same  as  that  of  Act  No.  XIV 
of  1882.     That  decision  was  followed  in  Muthia  v.  Virammal  (1). 

In  Ariabudrav.  Dorasami  (2)  the  judgment-debtor  having  died  before 
execution  of  a  decree  against  him,  the  judgment-creditor  sought  to  have 
the  decree  executed  against  the  representatives  of  the  judgment-debtor. 
The  decree  was  one  for  sale  in  a  suit  uoon  a  hypothecation  bond  and  was 
passed  prior  to  the  coming  into  force  of  Act  No.  IV  of  1893- 

The  legal  representatives  were  sons  of  the  judgment-debtor.  In  the 
execution  proceedings  the  objection  of  the  legal  representatives  to  the 
attachment  and  sale  of  their  interest  in  the  hypothecated  property  in 
execution  of  the  decree  was  allowed. 

Thereupon  the  execution  creditor  brought  a  suit  against  the  repre- 
sentatives claiming  a  declaration  that  their  shares  were  liable  for  the 
debt. 

[462]  The  High  Court  at  Madras  dismissed  that  suit  under  the  pro- 
viso to  s.  42  of  Act  No.  I  of  1877  (The  Specifiic  Belief  Act,  1877). 
Thereupon  the  execution  creditor  brought  a  suit;  against  the  sons  to 
recover  from  them  the  balance  of  the  judgment-debt  which  remained  un- 
satisfied to  the  extent  of  the  value  of  the  ancestral  property  which  had 
come  to  their  hands  ;  and,  it  having  been  found  that  the  debt  was  not 
tainted  with  immorality,  the  claim  was  decreed  in  the  first  Court  and  in 
first  appeal.  In  second  appeal  it  was  contended  on  behalf  of  the  sons 
that  the  liability  of  the  ancestral  property  in  their  hands  was  a  matter 
which  ought  bo  have  been  dealt  with  in  the  execution  proceedings  under 
s.  244  of  Act  No.  X  of  1877  in  execution  of  the  original  decree. 
As  to  that  contention  Sir  Arthur  Collins,  C.J.,  and  Muthusami  Ayyar,  J 
said  in  their  judgment : — "  It  is  provided  by  s.  244  that  ail  questions  aris- 
ing between  the  partits  to  the  suit  in  which  the  decree  is  passed  or 
their  representatives,  and  relating  to  the  execution,  discharge  or  satis- 
faction of  the  decree,  shall  be  determined  by  order  of  the  Court  execu- 
ting the  decree  and  not  by  a  separate  suit.  The  question  therefore 
for  decision  in  this  second  appeal  is  whether  the  son's  pious  obliga- 
tion under  the  Hindu  Law  to  pay  the  debt  of  his  father  out  of  his  share  in 
the  ancestral  property  is  a  matter  which  relates  to  the  execution  of  a 
decree  against  his  father  within  the  meaning  of  that  section.  We  are  of 
opinion  that  it  is  an  obligation  distinct  from  that  created  by  the  decree 
which  was  passed  against  the  father,  that  if  the  decree  debt  was  either 
illegal  or  immoral  the  sons  would  be  under  no  obligation  to  satisfy  it, 
though  the  decree  against  the  father  might  be  perfectly  valid, 
and  that  the  questions  contemplated  by  s.  244  are  those  which  relate  to  the 
enforcement  of  the  obligation  created  by  the  decree.  It  is  one  thing  to 
execute  a  decree  as  we  find  it,  and  another  to  add  to  the  obligation  created 
by  it  so  as  to  extend  its  scope." 

Those  learned  Judges  also  held  that  "  the  suit  was  clearly  one  to 
enforce  payment  of  money  charged  on  immoveable  property,  and  the  con- 
test was  whether  the  charge  was  validly  created  by  the  father  as  against  his 
son.  The  claim  is  therefore  not  barred  by  [463]  limitation,"  and  they 
dismissed  the  appeal,  holding  that  the  suit  lay. 

That  was  a  very  instructive  case. 

In  Venkatarama  v.  Senthiveli  and  another  (3)  Muthusami  Ayyar 
and  Parker,  JJ.,  held  : — "When,  therefore,  there  is  a  money-decree  against 


(l)  10  M.  283. 


(2)  11  M.  413. 
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the  father  and  when  the  judgment-creditor  seeks  to  attach  ancestral  pro-       1894 
perty  after   it  has  vested  in  the    aon  by  survivorship  under  Hindu  law      JULYS, 
upon  the  father's  death,  he  cannot  be  considered  as  executing  the  decree 
against  the  prouerfcy  of  the  deceased  judgment-debtor  within  the  meaning     APPEL- 
of  s.  234  of  Act  No.  XIV  of  1882.     How  far  the  son's  pious  obligation      LATE 
would  make  him   liable  for  the  decree  debt  is  a  matter  to  be  investigated      CIVIL 
in  a  fresh  suit."  ' 

In  Balbir  Singh  v.  Ajudhia  Prasad  (1)  it  was   held  that  the  plaintiff   16  A.  449  =» 
was  entitled  to  a  decree  declaring   that   his  proprietary  right  in  certain    1*  A.W.N. 
ancestral   property   was  not   liable    to   be  sold  in   execution    of  a  decree   (1894)  169. 
for   money   against   his   father  alone.     That  part  of  the  judgment  in  that 
case   in  which   it   was    held   that   a  decree    against  the   father   alone  for 
sale  upon    an    hypothecation-bond  could    be   executed    against   the    an- 
cestral property,    if  it  meant  that   under   that  decree,  to  which   the  sons 
apparently  were  not  parties,   their  shares  in  the  ancestral  property  could 
be  sold,  may  require  reconsideration  when  a  similar  case  arises. 

In  Jagannath  Prasad  v.  Sita  Ram  (2)  it  was  held  that  a  judgment- 
creditor  of  a  father  could  not,  in  execution  of  the  decree,  which  was  for 
money  against  the  father  alone,  attach  and  bring  to  sale  after  the  father's 
death  the  ancestral  property  in  the  hands  of  the  son. 

In  Bent  Prasad  v.  Parbati  Koer  (3)  it  was  held  that  a  decree  for  sale 
upon  a  mortgage  which  was  passed  against  the  father  in  a  joint  Hindu 
family  governed  by  the  Mitakshara  could,  after  the  father's  death,  be 
executed  against  the  interest  which  the  father  had  in  the  ancestral  property, 
it  appearing  that  [464]  there  was  subsisting  an  attachment  against  that 
interest  made  prior  to  the  death  of  the  father.  The  inference  to  be  drawn 
from  the  judgment  in  that  case  is  in  support  of  the  view  of  the  law  which 
we  have  expressed. 

We  hold  that  the  decree-holders,  appellants,  cannot  execute  their 
decree  against  any  part  of  the  ancestral  property  in  the  hands  of  Kunji 
'Lai,  and  that,  if  they  have  any  remedy  now  against  the  ancestral  property 
in  the  hands  of  Kunji  Lai,  as  to  which  we  express  no  opinion,  it  must  be 
sought  in  a  suit  against  Kunji  Lai. 

We  dismiss  this  appeal  with  costs. 

Appeal   dismissed. 


16  A.  464  =  14  A.W.N.  (1894)  137. 
APPELLATE  CIVIL. 

Before  Mr,  Justice  Tyrrell  and  Mr.  Justice  Burkitt. 


HAB  CHARAN  SINGH  (Plaintiff)  v.  HAB  SHANKAB  SINGH  AND 
OTHEBS  (Defendants).*     [4th  July,  1894.]   • 

Civil  Procedure  Code,  s.  13 — Ris  judicnta—"  Court  of  jurisdiction  competent  to  try  the 
suit  in  which  such  issue  has  been  subsequently  raised " — Act  XIX  of  1873 
(N.W.P.  Land  Revenue  Act),  ss.  113,  114. 

One  H.  8.  mortgaged  in  1864,  by  two  mortgages  of  the  same  date,  certain 
immoveable  property  to  one  A.  S.  In  1877  A.  8.  applied  for  foreclosure  of  these 
mortgages  and  obtained  nn  order  under  8.  8  of  Begulation  XXVII  of  1806,  but 

•  First  Appeal  No.  219  of  1892,  from  a  decree  of  Pandit  Bansidhar,  Subordinate 
Judge  of  Ghazipur,  dated  the  18tb  July  1892. 

(1)  9  A.  142.  (2)  11  A.  302.  (3)  20  C.  895. 
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these  proceedings  were,  it  was  alleged,  never  brought  to  a  legal  conclusion.  Bub' 
sequently,  the  mortgagee  applied  in  a  Court  of  Revenue  for  partition  in  his  favour 
of  the  mortgaged  property.  The  mortgagor  resisted  that  application  on  the 
ground  that  the  foreclosure  proceedings  had  not  been  completed  ;  but  the  Court, 
acting  under  ss.  113  and  114  of  Act  No.  XIX  of  1873,  overruled  that  objection  and 
granted  partition  in  favour  of  the  mortgagee.  In  1892  the  mortgagor  sued  the 
representatives  of  the  original  mortgagee  in  a  Civil  Court  for  redemption  ot  the 
mortgages  of  1864.  The  defendants  resisted  the  suit  principally  on  the  plea  that 
s.  13  of  Act  No.  XTV  of  1882  applied  and  was  a  bar  to  the  suit ;  but  no  plea  of 
resjudicata  outside  s.  13  was  raised.  The  plaintiff's  suit  was  dismissed  »s  barred 
by  the  principle  of  resjudicata.  The  plaintiff  appealed. 

Held  by  Tyrrell,  J. ,  that,  the  Court  of  Revenue  being  incompetent  to  deter- 
mine the  suit  in  which  the  issue  whether  the  mortgage  had  been  foreclosed  or 
not  wa?  subsequently  raised,  s.  13  of  Act  No.  XIV  of  J882  did  not  apply,  and 
no  plea  of  res  judicata  outside  H.  13  could  be  entertained,  inasmuch  as  no  such 
plea  had  been  put  [46S]  forward  in  the  Court  below  or  in  the  High  Court.  luisir 
Raghobar  Dial  v.  Shea  Baksh  Singh  (1)  referred  to. 

Per  Burkitt,  J.,  contra.  The  provisions  of  s.  13  of  Act  No.  XIV  1882  are 
not  exhaustive,  and,  the  plaintiff  not  having  appealed  there-form,  the  decision  of 
the  Court  of  Revenue  must  be  held,  upon  the  principle  of  resjudicata,  to  be  a 
bar  to  the  present  suit.  Ram  Lai  v.  Chhab  Nath  (2)  and  Ram  Kirpal  v.  Rup 
Kuari  (3)  referred  to. 

[R  ,  20  M.  392]. 

The    facts    of  this    case  sufficiently  appear   from    the  judgment  o 
Burkitt,  J. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Mr.  T.  Conlan,  Munshi  Jwala  Prasad  and  Munshi  Gobind  Prasad, 
for  the  respondents. 

JUDGMENT. 

TYRRELL,  J. — The  appellant  is  the  plaintiff  of  the  suit  below.  He 
is  a  mortgagor  suing  to  redeem  a  mortgage  against  fcbe  respondents.  His 
suit  has  been  dismissed  on  the  single  ground  of  res  judicata  in  the  sense  of 
s.  13  of  the  Code  of  Civil  Procedure,  and  not  on  any  other  grounds  of 
res  judicata  outside  the  terms  and  provisions  of  s.  13  of  Act  No.  XIV 
of  1882.  Two  previous  decrees  were  prayed  •  in  aid  for  the  defence. 
One  is  in  a  civil  suit  in  which  the  plaintiff  and  defendants  of  this  suit  were 
in  the  same  array,  being  all  defendants  in  the  former  suit.  The  Court 
below  has  rightly  held  that  a  decree  affecting  parties  in  the  same  array 
cannot  be  used  in  the  sense  of  s.13  (supra)  between  the  same  parties  arrayed 
in  opposition  the  one  to  the  other  in  a  subsequent  suit.  The  recent 
ruling  of  this  Court,  Bishnath  Singh  v.  Bisheshar  Singh  (4)  is  con- 
clusive on  this  point.  The  other  decision,  or  decree,  relied  on  by  the 
defendants,  is  one  which  was  made  between  the  parties  controversially 
by  a  Deputy  Collector  disposing  of  a  partition  case  under  ss.  113  and  114 
of  Act  No.  XIX  of  1873. 

No  doubt  Mr.  Nageshar  Prasad  in  that  case  was  presiding  in  a  Court 
of  Civil  Judicature  of  first  instance,  and  his  decision  that  the  plaintiff 
had  not  then  tha  subsisting  mortgagor  rights  which  he  asserted  was  a 
decree.  But  that  is  not  alone  sufficient  to  make  the  present  suit  amenable 
to  the  disabling  rule  of  s.  13  (supra).  [466]  for  Mr.  Nageshar  Prasad 
may  not  have  been,  and  possibly  is  nob  now,  a  Court  competent  to  try 
this  suit,  (No.  75  of  1892)  for  redemption.  No  Court  acting  under  Act 
No.  XIX  of  1873  could  entertain,  try  and  determine  the  suit  provided  for 
by  s.  91  of  Act  No.  IV  of  1882. 


(1)  90,439, 


(2)  12  A,  578. 


(3)  6  A.  269, 
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It  is   possible  that  the  provisions  of  s.  13  (supra)  as  they  stood  in  1894 

the  Coda  of  1877  might  have  sufficed  for  the  dismissal  of  this  suit.     That  JULY  4. 

section  runs  thus  : — "No  Court;  shall  try  any  suit  or  issue,  in  which  the  

matter   directly    and  substantially   in  issue  has  been  heard  and  finally  APPEL- 

decided    by  a  Court  of  competent  jurisdiction,  in  a  former  suit  between  LATE 

the  same  parties,  or  between    parties  under  whom  they  or  any  of  them  CiVIL. 
claim  litigating  under  the   same  title."  But  the   subsisting  s.  13  contains 

the  additional  proviso  that   the    Court  which  tried  the  former  (i.  e.,  the  16A.  46i 

pratition  case)  be     also  "  competent  to  try  such  subsequent  suit,  or    the  14  A.^-N 
suit  in  which    such  issues  have  been  subsequently  raised."     See  also  the 
ruling  of  their  Lordships  of  the  Privy  Council  in  Misir  Baghobar  Dial  v. 
Sheo  Baksh  Singh  (1). 

Mr.  Conlan  supported  the  decree  below  on  the  authority  of  Amir 
Singh  v.  Naimati  Prasad  (2),  but  that  ruling  does  not  help  him,  for  in  that 
case  it  was  obvious  that  the  Court  which  had  tried  the  former  suit  was 
competent  to  try  the  subsequent  suit  likewise,  which  was  identically  the 
same  ease  as  had  been  tried  by  the  Assistant  Collector.  The  case  of  the 
plaintiffs  before  the  Assistant  Collector  was  that  in  a  partition  between 
the  parties  "  the  common  land  should  be  divided  into  parts  proportionate 
to  the  size  of  the  different  parties,"  a  proposition  disallowed  by  the  Assis- 
tant Collector.  The  "  subsequent  suit  "  brought  by  these  defeated  persons 
in  the  Civil  Court  was  "  for  a  declaration  that  the  defendants  were  entitled 
to  a  share  of  the  common  land  proportionate  to  the  area  of  their  pattis." 
It  was  the  same  suit  in  both  the  Courts,  and  it  followed  that  the  Assistant 
Collector  would  be  competent  to  try  the  subsequent  suit.  Mr.  Conlan  also 
relied  on  Bhola  v.  Ramdhin  (3),  in  which  certain  parties  defeated  in  a 
Eevenue  Court  [467]  exercising  jurisdiction  under  ss.  112  and  113  of  Act 
No.  XIX  of  1873,  on  allegations  that  the  opposite  parties  in  that  suit  were 
excluded  by  prescription  from  their  proprietary  rights,  instituted  a  suit  in  a 
Civil  Court  re-asserting  that  the  defendant;;  had  been  more  than  twelve  years 
out  of  possession  and  were  not  entitled  to  ba  parties  to  the  partition.  Here 
again  it  is  plain  that  s.  13  applied,  for  the  Eevenue  Court  was  no  less 
competent  to  try  the  subsequent  case  than  it  had  admittedly  been  to  try 
the  former  case,  which  was  in  fact  the  same  case  in  all  respects.  Thus 
Mr.  Conlan  had  no  case-authority  for  the  applicability  of  s.  13  of  Act 
No. XIV  of  1882,  to  the  present  suit.  On  the  other  hand,  the  ruling  in 
Gopal  v.  Uchabal  (4),  as  well  as  numerous  similar  rulings  in  the  reports, 
favours  the  contention  for  the  appellants. 

It  seems  to  me  that  the  words  "competent  to  try  such  subsequent 
suit,  or  the  suit  in  which  such  issue  had  been  subsequently  raised,"  are 
conclusive  of  the  question.  It  would  have  been  otherwise  if  the  second 
clause  of  the  above  quoted  sentence  had  run  as — "or  the  issue  raised  in  a 
suit  subsequently  brought."  In  that  event  I  would  have  held  that 
Mr.  Nagesbar  Prasad  would  presumably  be  comptent  now,  as  he  was  in  the 
partition  case,  to  try  the  issue  which  be  then  decided  against  the  present 
appellant.  But  it  is  not  so  :  the  sentence  is  to  try,  not  the  issue  again 
raised  in  the  subsequent  suit,  but  "  the  suit  in  which  such  issue  has  been 
subsequently  raised."  It  will  hardly  be  denied  that  Mr.  Nageshar  Prasad, 
if  he  has  not  left  the  revenue  for  the  judicial  branch  of  the  public  service, 
which  is  not  alleged,  is  net  competent  to  try  the  present  suit  for  redemp- 
tion of  a  mortgage. 

(1)  9  C.  439,  (2)  9  A.  388.  (3)  7  A.  894.  (4)  3  A.  51. 
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Mr.  Deputy  Collector  Nagoshar  Prasad's  proceedings  in  the  suit 
under  ss.  112,  113  of  Ach  No.  XIX  of  1873  are  printed  at  pages  10  etseqq. 
of  the  respondents'  book.  Bhaya  Arjun  Singh  was  the  applicant  for 
partition  in  the  month  of  October  1880.  The  present  plaintiff-appellant 
was  a  leading  objector.  In  1864  (respondents'  book,  p.  1,  No.  5)  Bhaya 
Har  Charan,  then  the  proprietor  of  the  property  in  suit,  mortgaged  ife  by 
a  conditional  sale-deed  [568]  to  this  Bhaya  Arjun  Singh,  the  applicant 
for  partition  in  1880.  Then  the  once  mortgagee  Arjun  Singh  claimed  to 
have  attained  the  higher  status  of  proprietor,  and  his  quondam  mortgagor 
denied  it.  The  Deputy  Collector  tried  this  issue,  and  on  the  basis  of  some 
crude  notions  of  law,  the  main  one  being  that  "  given  an  order  in  favour  of 
a  mortgagee  for  foreclosure,  the  applicant  will  .be  regarded  as  the  absolute 
owner  without  instituting  a  regular  suit,  and  being  an  absolute  owner  must 
be  entitled  to  partition,"  disallowed  the  mortgagor's  objections  without  con- 
sideration thereof.  They  were  aimed  at  the  alleged  facSs  of  foreclosure 
and  their  validity,  and  will  be  found  in  the  5th  and  6th  clauses  of  the 
plaint  before  me  in  this  appeal.  It  is  possible  that  what  Mr.  Nagesbar 
Prasad  meant  was  that  Bhaya  Arjun  Singh  being  ostensibly  in  possession 
of  an  order  under  Eegulation  No.  XXVII  of  1806  (respondents'  book, 
p.  3)  prima  facie  represented  the  mortgaged  estate  so  as  to  be  competent  to 
apply  for  partition.  If  this  be  what  he  meant  it  is  clear  that  he  made  no 
decision  on  the  title  claimed  by  Arjun  Singh  and]by  the  appellants  respec- 
tively, and  that  his  decision  cannot  affect  the  present  case.  But  I  am 
content  to  decide  the  issue  relating  to  s.  13  of  Act  No.  XIV  of  1882,  on 
the  simple  ground  that  there  is  nothing  to  show  that  Mr.  Nageshar  Pra- 
sad on  the  16th  of  February  1892,  was  competent  to  try  this  suit  or  any 
similar  suit  in  which  the  issue  whether  Arjun  Singh's  mortgagee  interest 
in  the  property  which  he  took  in  mortgage  as  the  property  of  his  mort- 
gagor, Har  Charan  (plaintiff-appellant)  in  1864,  had  become  the  proprietary 
estate  of  the  mortgagee  in  1880  is  raised. 

I  will  only  add  that,  though  Har  Charan's  right  of  action  for  his  objec- 
tion to  his  mortgagee's  claim  for  partition  in  1880,  and  the  corpus  of  the  pro- 
perty may  be,  nay  apparently  are,  identical  with  the  right  action  and  the 
corpus  of  this  suit,  it  seems  to  me  that  the  causes  of  action,  the  issues 
raised,  the  reliefs  sought,  and  the  results  to  be  obtained  by  the  present 
suit  are  entirely  different  from,  and,  save  in  respect  of  the  issue  whether 
the  mortgage  had  ceased  to  subsist  in  1880,  irrelevant  to  the  suit  of  1880. 
In  trying  the  question  of  the  propriety  of  the  decree  which  has  dismissed 
this  [469]  suit  on  the  sole  and  simple  issue  of  the  express  bar  of  s.  13  of 
Act  No.  XIV  of  1882,  I  do  not  think  I  ought  to  try  any  other  issue,  out- 
side the  four  corners  of  that  section,  not  sent  to  trial  and  tried  in  the 
Court  below.  The  issue  of  the  applicability  of  any  other  bar  to  the  plain- 
tiff's right  to  have  the  case  tried,  whether  such  other  bar  be  by  way  of 
res  judicata  generally  outside  the  provisions  of  s.  13  (supra)  or  any  other 
plea  in  bar,  was  not  sent  to  trial  or  tried  below.  I  think  I  ought  not  to 
try  it  here.  The  plaintiff  is  entitled  to  be  heard  on  it  below,  and  again  to 
be  heard  on  it  in  appeal,  if  the  lower  Court  should  decide  it  against  him. 
If  the  case  goes  back  on  remand,  there  is  nothing  in  this  judgment  to 
preclude  the  raising  and  trying  of  such  plea,  or  pleas  dehors  the  express 
bar  of  s.  13  (supra).  It  is  enough  for  me  to  decide  as  I  do,  and  as  possibly 
my  brother  Burkitt  also  has  done,  that  the  decree  below  is  not  justified 
by  the  terms  of  that  section.  I  would  remand  the  case  for  trial  under 
R.  562  of  Act  No.  XIV  of  1882.  Costs  to  abide  the  result. 

BURKITT,  J. — The  plaintiff-appellant  in  this  suit  sought  to  redeem 
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two  mortgages  with  possession  executed  by  him  in  1864,  in  favour  of  the      1894 
predecessor-in-tifcle  of  the  respondents.     The  defence  was  that   the  suit    JULY  4. 

was  barred  by  limitation  and  by  a  res  judicata.     The  Subordinate  Judge 

was  of  opinion   that  the  suit  was   barred  by   s.  13  of  the  Code   of  Civil     APPEL- 
Procedure  and  therefore  dismissed  it.     Hence  this  appeal.  LATE 

The  facts  appear  to  be  as  follows  : —  CIVIL 

In  or  about  the  year  1880,  the  predecessor-in-title  of  the  respondents ' 

applied  to  a  Court  of  Eevenue  for  partition,  ot   the  property  which  had  16  A.  564  = 
come  into  his  possession  under   the   mortgages    mentioned    above.     He    11  A.W.N. 
alleged  that  he  had  fulfilled  all  the  conditions    and  formalities   necessary   (1894)  137. 
for  foreclosure,  that  he  was  no  longer  mortgagee,  and  was  absolute  owner 
of  the  land  of  which  be  sought  partition. 

The  present  plaintiff-appellant  opposed  the  application  on  the  ground 
that  the  applicant  for  partition  had  not  become  absolute  owner  of 
the  property,  as  he  had  not  brought  the  possessory  suit  [470]  required  to 
complete  his  title.  His  contention  was  that  the  applicant  for  partition 
had  no  title  as  owner  to  claim  partition.  Now  this  objection  raised  a 
question  of  title  and  of  proprietary  right,  such  as  is  contemplated  by  s  113 
of  Act  No.  XIX  of  1873.  On  this  objection  two  courses  were  open  to  the 
Assistant  Collector,  namely,  (1)  to  decline  to  grant  the  application  until 
the  question  had  been  settled  by  a  Civil  Court,  or  (2)  to  try  and  decide 
the  question  himself  as  a  Court  of  Civil  Judicature  of  first  instance.  The 
Assistant  Collector  adopted  the  latter  course,  and,  after  hearing  the 
parties,  he,  on  the  19th  of  October,  1880,  recorded  a  proceeding  declaring 
that  the  applicant  for  partition  was  the  absolute  owner  of  the  property  in 
dispute  and,  as  such,  entitled  to  partition.  That  decision  of  the  Assistant 
Collector  was  appealable  to  the  District  Judge.  No  appeal,  however,  was 
instituted.  It  follows  therefore,  in  my  opinion,  that  the  decision  of  the 
Assistant  Collector  (who  for  the  trial  of  the  question  had  constituted 
himself  a  Court  of  Civil  Judicature  of  first  instance)  must  be  treated  in  the 
same  way  as  any  decision  of  a  Civil  Court  of  first  instance,  namely,  that 
in  the  absence  of  any  appeal  it  had  become  a  final  decision  binding  on  the 
parties. 

In  the  present  suit,  instituted  nearly  twelve  years  after  the  decision 
of  the  Assistant  Collector,  the  plaintiff-appellant  seeks  to  redeem  the 
mortgages  of  1864,  on  the  ground  that  the  respondents  hold  the  property 
under  subsisting  mortgages  and  not  as  absolute  owners. 

The  question  before  us  is,  can  such  a  suit  be  maintained  with  reference 
to  the  circumstances  mentioned  above  ? 

The  Court  below  has  applied  s.  13  of  the  Code  of  Civil  Procedure  to 
the  suit  and  held  its  to  be  barred.  To  that  decision  it  is  objected  that  an 
Assistant  Collector  would  not  be  competent  to  try  the  present  suit,  it  being 
a  suit  for  redemption,  even  though  the  very  issue  (mortgage  or  no  mort- 
gage) tried  by  the  Assistant  Collector  as  a  Court  of  Civil  Judicature  is 
the  only  issue  in  it.  It  may  be  that  such  is  the  case,  but  I  do  not  desire  to 
offer  any  opinion  on  that  matter.  In  my  opinion  the  suit  is  barred,  not 
under  any  pro-[47l]vision  to  be  found  in  s.  13,  but  on  the  general  principle 
of  res  judicata.  As  remarked  by  this  Court  in  Ram  Lai  v.  Chhab  Nath  &) 
with  reference  to  the  case  of  Ram  Kirpal  v.  Rup  Kuari  (2),  s.  13  of  the 
Code  of  Civil  Procedure  "  is  not  exhaustive."  The  Legislature  has  provided 
by  a  special  Act  (No.  XIX  of  1873)  for  the  proceedings  to  obtain,  and  in, 
partition.  Among  the  provisions  of  that  Act  is  one  which  prescribes  the 

(1)12  A.  578.  (2)  6  A.  269. 
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1894        manner  in  which  any  question  of  title  or  of  proprietary  right  raised  in  the 

JULY  4.     partition  shall  be  decided.  Such  a  question  wa^  raised  here  and  was  deoided 

in  accordance  with   the  procedure  permitted  by  the  Act,  namely,  by  the 

APPEL-     Assistant  Collector  constituting  himself  a  Court  of  Civil  Judicature.     The 

LATE       Act  permits  an  appeal  from  such  a  decision.     No  appeal  was  made  by  the 

CIVIL       defeated  party.  In  my  opinion  it  was  the  intention  of  the  Legislature  that 

decisions  made  by  an  Assistant  Collector  under  s.  113  of  Act;  No.  XIX  of 

16  A.  464=  1873,  could  be  questioned  only  by  appeal  and  nob  otherwise,  that  such  a 
H  A.W.N.  decision  when  not  appealed  became  final  to  all  intents  and  purposes,  and 
(1891)  137.  that  the  issue  raised  and  decided  in  it  could  not  be  raised  again  in  any  other 
Court.  Herethe  Assistant  Collector  decided  that  the  applicant  for  partition 
had  become  full  and  absolute  owner.  The  issue  which  plaintiff-appellant 
would  raise  in  this  suit  is  the  very  issue  which  the  Assistant  Collector 
had  decided.  In  my  opinion  it  would  be  most  unjust  to  allow  a  party 
who  had  not  taken  the  trouble  of  appealing  from  the  decision  under 
s.  113  of  the  Act  No.  XIX  of  1873,  to  raise  again  the  question  which  had 
been  then  decided  against  him.  If  the  fact  had  been  slightly  different, 
if  the  plaintiff- appellant  had  asserted  that  the  applicant  for  partition  was, 
e.g.,  a  trespasser,  and  not  even  a  mortgagee,  and  if  the  Assistant  Collector 
had,  as  here,  held  that  the  latter  by  foreclosure  had  become  absolute 
owner,  it  is  clear  that  the  appellant  could  not  afterwards  have  sued  in  a 
Civil  Court  to  eject  the  respondents  as  trespassers.  Why  then  should  the 
appellant  be  permitted  to  sue  to  redeem  mortgages  which  had  been  declared 
by  a  competent  Court  of  Civil  Judicature  to  have  been  foreclosed  and  to  be  no 
longer  subsisting  mortgages,  and  so  by  a  side  wind  to  re-open  the  very  issue 
[472]  which  had  been  decided  against  them  and  had  not  been  appealed  by 
them.  It  may  be  that  technically  such  a  suit  is  not  in  express  terms 
forbidden  by  s.  13  of  Act  No.  XIV  of  1882,  but  in  my  opinion  it  is  one  to 
which  the  general  principle  of  res  judicata  allies  ;  and  as  the  issue  which 
'  the  appellant  seeks  to  raise  in  this  suit  is  one  which  was  decided  against 
him  by  a  competent  Court  according  to  the  procedure  expressly  provided 
by  the  Legislature  for  such  a  case,  I  am  of  opinion  that  the  suit  is  barred 
by  the  principle  of  res  judicata.  I  would  therefore  affirm  the  decree  of 
the  lower  Court  and  would  dismiss  this  appeal  with  costs. 

In  accordance  with  the  provisions  of  s.  575  of  the  Code  of  Civil  Pro- 
cedure, this  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


16  A.  472  =  14  A.W.N.  (1894)  182. 

APPELLATE  CRIMINAL. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Banerji. 


QUEEN-EMPRESS  v.  BHUTAN.*     [6th  July,  1894.] 

Act  XLV of  I860,  s.  304-4 — Causing  death  by  negligence — Lessee  of  Qoveinmint  ferry 
allowing  unsound  boat  to  be  used  on  ferry — Criminal  liability  of  lessee. 

The  lessee  of  a  Government  ferry  having  the  exclusive  right  of  conveying  pas- 
sengers across  a  certain  river  at  a  particular  ppot  allowed  an  unsound  boat  to  be 
u?ed  at  the  ferry.  In  consequence  of  its  unsoundness  the  boat  sank  while  cross- 
ing the  river  and  some  of  the  persons  in  it  were  drowned.  Held  that  the  lessee 
of  the  ferry  was  properly  convicted  of  the  oflence  provided  for  by  s.  304-A  of  Act 
No.  XLV  of  1860. 
[R  ,  24  P  L.R.  1905  =  122  P  R.  1905  (Cr.)  =  2  Cr.L.J.  207.] 

*  Criminal  Appeal  No.  423  of 
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THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the       1894 
Court.  JULY  6. 

The  Public  Prosecutor  (Mr.  A,  Strachey),  for  the  Crown. 

APPEL- 
JUDGMENT.  LATB 

EDGE,  C. -I.,  and  BANERJI,  J. — Bhutan  T^wari  was  a  lessee  under  the  CRIMINAL. 
Government  of  the  Gai  Ghat  ferry  on  the  river  Ganges.  As  lessee  of  the 
ferry  he  had  the  exclusive  right  to  carry  passengers  backwards  and  164.472  = 
forwards  across  the  river  at  that  place.  By  his  lease  he  was  bound  to  **  A.W.N. 
maintain  for  the  purpose  of  the  ferry  eight  boats  in  efficient  condition.  <*894)  182. 
It  is  proved  that  the  boats  which  h«  employed  at  the  ferry  were  not  his 
own  boats,  but  that  he  allowed  (473]  different  mallahs  to  act  as  ferrymen, 
using  for  the  purpose  their  own  boats,  the  lessee  receiving  a  proportion 
of  the  toll  paid  to  the  mallahs.  It  is  also  proved  that  on  certain  days 
when  pilgrims  visited  a  neighbouring  shrine,  and  when  those  days  were 
not  mela  days,  he  and  the  mallahs  allowed  pilgrims  to  be  ferried  over  free 
of  toll.  The  16ch  of  March  1893  was  one  of  such  days,  and  on  the  morn- 
ing of  that  day  a  number  of  pilgrims,  over  fifty,  and,  as  we  believe,  under 
eighty,  embarked  on  one  of  the  ferry  boats.  The  bo&t  was  in  charge  of 
on*  of  the  mallahs.  The  day  was  fine.  The  river  was  low.  There  were 
no  waves  ;  aud  we  find  on  the  evidence  that  there  was  no  wind.  When* 
the  boat  got  about  half-way  across  it  sank,  and  twenty-five  of  the  people 
in  it  were  drowned.  Bhutan  was  found  guilty  by  the  District  Magistrate 
of  the  offence  under  s.  304-A  of  the  Indian  Penal  Code.  The  Sessions 
Judge  of  Ghazipur  set  aside  that  conviction  and  acquitted  Bhutan.  The 
Government  has  appealed. 

Before  considering  the  legal  bearings  of  the  case  we  shall  express 
the  conclusions  to  which  we  havo  coma  on  the  evidence.  The  boats  at 
the  ferry  were  as  a  rule,  inspected  every  month  by  a  Government  official. 
They  were,  however,  frequently  changed  ;  the  consequence  being  that  a 
boat  in  use  in  March  might  not  have  been  inspected  previously  by  any 
Government  official.  In  November  1892  it  was  found  on  inspection  that 
four  of  the  boats  at  this  ferry  required  repairing.  At  the  inspection  in 
December  1892  it  was  found  that  three  boats  in  use  at  this  ferry  were 
old  and  unsafe.  Those  three  boats  were  unsafe  by  reason  of  the  bottom 
and  side  planks  being  weak  and  the  boats  being  leaky.  The  boat  which 
sank  in  March  1893  was  not;  recovered,  and  consequently  neither  of  the 
inspecting  officers  could  say  that  he  had  seen  that  particular  boat  .  So 
far  as  the  evidence  goes,  it  shows  this,  that  at  two  inspections  within  five 
months  of  the  16th  of  March  1893,  old  and  infirm  boats,  and  boats  which 
needed  repairs  and  were  leaking,  were  found  at  the  ferry  in  use  there. 

For  the  defendant  witnesses  were  called  whose  evidence  was  that 
the  boat  which  sank  was  a  new  boat;  but  no  witnesses  were  called 
to  show  when  or  where  the  boat  was  built.  The  defendant's  [474] 
witnesses  say  that  the  boat  was  capable  of  carrying  with  safety  from  eighty 
to  one  hundred  and  twenty-five  persons.  We  find  as  a  fact  that  there  was 
nothing  in  the  weather  or  in  the  condition  of  the  river  which  would  have 
caused  an  ordinarily  safe  boat  to  founder  on  fchat  occasion.  15  is  proved 
conclusively  that  the  boat  did  not  strike  against  anything  in  its  passage 
through  the  river.  It  is  proved  that,  after  the  boat  had  got  some  way 
across  the  river,  water  was  seen  coming  up  through  the  straw  at  the 
bottom  of  the  boat,  apparently  rising  from  the  bottom  of  the  boat;  that 
that  water  continued  to  rise  quickly,  and  that  it  was  that  water  getting 
into  the  boat  from  the  bottom  which  caused  the  boat  to  sink  on  an  even 
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189)       keel.     Under  these  circumstances  the  only  conclusion  which  we  can  come 
JULY  6.     to  is  that  the  boat  sank  by  reason  of  its  being  rotten,    or  being  other- 

•        wise  in  a  bad  state  of  repair,  and  not  being  safe  for  the  purposes  of  a 

APPEL-     ferry  boat. 

LATE  Now  comes  the  question  of  what  legal  liability  in  the  criminal  law 

CRIMINAL  Caches  to  the  defendant.  The  mere  fact  that  be  had  covenanted  in  his 
lease  to  provide  efficient  boats  for  use  at  the  ferry  would  not  make  him 
16  A.  472=  criminally  responsible  if  they  turned  out  not  to  be  efficient.  His  duty,  in 
14  A.W.N.  our  opinion,  stands  upon  a  much  higher  basis  than  this.  He  was  the 
(1894)  182.  only  person  who  had  the  concession  of  the  right  to  use  ferry  boats  at  this 
particular  ferry.  The  consequence  is  that  the  public  who  were  entitled 
to  cross  at  the  ferry  were  bound  to  use  his  boats.  It  does  not  appear  to 
us  to  be  any  defence  that  the  boats  which  were  used  were  boats 
belonging  to  different  mallahs  and  not  his  own  property.  It  was  his  duty 
as  lessee  of  the  ferry  to  see  that  the  boats  which  he  placed  at  the  ferry 
were  resonably  safe  boats  for  the  carriage  of  passengers.  In  his  own 
statement  he  said,  "  I  do  not  allow  boats  to  ply  which  I  consider  unfit." 
He  also  said  that  the  mallahs  brought  the  particular  boat  which  was 
lost  from  Bengal ;  that  he  never  had  the  boat  beached  to  examine  it, 
and  that  whilst  it  was  with  him  it  was  never  repaired.  He  said  that 
he  had  examined  the  boat  and  felt  to  see  if  it  was  safe.  It  is  obvious 
from  the  evidence  and  from  Bhutan's  statement  that  for  the 
purposes  of  the  ferry  the  boats  must  be  [475]  considered  as  his  boats. 
Although  they  had  not  been  purchased  by  him,  they  were  procured 
by  him,  the  owner  getting  for  his  own  services  one  quarter  of  the 
profits  of  the  boat  and  handing  over  three  quarters  to  Bhutan.  Bhutan's 
own  statement  shows,  if  the  question  was  material,  that  he  was 
aware  that  it  was  his  duty  not  to  allow  any  unsafe  boat  to  ply  at 
the  ferry.  The  conclusion  which  we  have  come  to  is  that  he  allowed 
this  boat  in  question  to  be  put  on  at  the  ferry  for  work  and  to  be  con- 
tinued there,  although  the  boat  was  in  an  unsafe  condition.  Whether  he 
had  examined  the  boat  or  not  we  cannot  say,  but  the  boat  could  not  have 
sunk  under  the  circumstances  unless  it  was  in  an  unsafe  condition — and 
the  fact  is  beyond  doubt  that  he  allowed  the  particular  boat  to  be  used  for 
the  purposes  of  the  ferry.  Tho  fact  that  the  passengers  in  the  boat  on  the 
particular  day  did  not  pay  any  toll  is  in  our  opinion  immaterial  in  this 
case  on  the  question  of  criminal  liability.  Shortly  put,  it  was  the  duty  of 
Bhutan  to  the  public  not  to  allow  any  boat  to  ply  at  the  ferry  which  was 
not  in  a  reasonably  safe  condition  as  a  ferry  boat.  He  did  allow  tha 
boat  which  sank  to  be  used  at  the  ferry  for  ferring  purposes.  That  boat 
was  in  an  unsafe  condition,  and  by  reason  of  Bhutan's  allowing  a  boat  which 
was  in  an  unsafe  condition  to  ply  at  the  ferry,  the  deaths  of  the  persons 
who  -were  drowned  on  the  16fch  of  March  1891  were  caused.  In  our 
opinion  this  was  not  merely  a  negligent  omission — It  was  a  negligent  acfc 
in  putting  a  boat  in  the  ferry  which  was  in  an  unsafe  condition. 

We  set  aside  the  acquittal  of  the  Sessions  Judge,  and  convict  Bhutan 
of  the  offence  punishable  under  s.  304=- A  of  the  Indian  Penal  Code,  and 
sentence  him  therefor  to  three  months'  rigorous  imprisonment  and  a 
fine  of  Es.  500,  or  in  default  to  three  months'  further  rigorous  imprison- 
ment. 
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16  A.  476  <F.B.)  =  U  A.W.N,  (1891)  183. 
[476]   REVISIONAL  CIVIL— FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox,  Mr.  Justice 
Blair,  Mr.  Justice  Banerii  and  Mr.  Justice  Burkitt. 


SARMAN  LAL  (Plaintiff)  v.  KHUBAN  AND  OTHERS  (Defendants).'* 
[23rd  July,  1894.] 

Act  IX  of  1811  (Provincial   Small  Cases  Courts   Act>,  s.  25— Revision  —Small  Cause 
Court  stilt— Application  of  s.  25—  Civil  Procedure  Code,  s.  622. 

Section  25  of  Aot  No.  IX  of  1837  was  not  intended  to  give  what  would  practi- 
cally be  an  appeal  in  every  cise  from  the  decision  of  a  Court  of  Small  Causes, 
but  the  disoretion  to  be  exercised  thereunder  should  be  guided  by  the  same 
considerations  as  those  which  govern  tha  application  of  s.  622  of  Act  No.  XIV  of 
1882.  Muhammid  Bakar  v.  Bahal  Singh  (1)  and  EagUunaih  Sahii  v.  The 
Official  Liquidator  of  the  Himalaya  Bank  (2)  referred  to. 

[Dlss.,  11  0  P.L.R.  91  ;  66  P  R.  1901  =  138  P.L.R.  1903  ;  R.,  21  A.  89  ';  97  A.  92  = 
A.W.N.  (1904)227  =  1  A  L.J.  697  ;  6  A.L  J.944  =  3  Ind,  Gas.  917  (818)  ;  11  A.L.J. 
265  (1961)  19  Ind.  Gas,  781  ;  5  G.L.J.  413  ; -19  P.R.  1901  =  68  P.L.R.  1901  ;  113 
P.L.R.  1903.] 

THIS  was  a  reference  to  the  Full  Bench  made  by  Tyrrell  and  Bur- 
kitt, JJ.,  to  whom  the  case  had  been  referred  by  Banerji,  J.,  in  view  of  the 
ruling  in  Baghunath  Sahai  v.  The  Official  Liquidator  of  the  Himalaya 
Bank  (2).  The  question  was  referred  in  the  following  form: — "  Lat  this 
go  to  a  Full  Bench  on  the  question  whether  s.  25  of  Act  No.  IX  of  1887 
is  in  all  respect  pariter  with  s.  622  of  the  Code  of  Civl  Procedure,  so 
that  a  decree  or  order  of  a  Court  of  Small  Causes  cannot  be  called  in  ques- 
tion under  the  said  s.  25,  unless  there  are  circumstances  which  would 
justify  revision  of  an  order  not  made  by  a  Courfe  of  Small  Causes  under 
s.  622  of  the  Code  of  Civil  Procedure." 

The  suit  out  of  which  this  application  for  revision  arose  was  one  by 
a  person  who  had  lent  money  to  the  predecessor-in-title  of  the  defendants 
upon  a  mortgage-bond,  but  had  failed  to  hand  over  more  than  half  the 
stipulated  amount,  to  recover  from  the  so-called  mortgagor  the  money 
lent.  The  plaintiff  originally  brought  his  suit  in  the  Court  of  the  Munsif 
of  Agra  but  bis  plaint  was  returned  for  re-presentation  in  the  proper  Court. 
On  the  suit  being  brought  in  the  Small  Cause  Court  it  was  held  that  the 
plaintiff's  suit  was  barred  by  limitation  under  art.  57  of  sch  ii  of  Act  No.  XV 
of  1877  [477] .  The  plaintiff  accordingly  applied  to  the  High  Court  under  s.25 
of  Act  No.  IX  of  1887,  for  revision  of  the  Small  Cause  Court  Judge's  order. 

Babu  Jogindro  Nath  Ghaudhri,  for  the  petitioner. 

The  opposite  parties  were  not  represented. 

THE  judgment;  of  tha  Court  (EDGE,  C,  J.,  KNOX,  BLAIR,  BANERJI 
and  BQRKITT.  JJ.)  was  delivered  by  EDGE,  C.  J. 

JUDGMENT. 

This  reference  to  the  Full  Bench  raises  the  question  to  what  extent 
this  Court  should  apply  s.  25  of  Act  No.  IX  of  1887.  Almost  the  same 
question  was  considered  by  a  Full  Bench  of  this  Court  in  Muhummad 

*  Civil  Revision  No.  5  of  1394  from  an  order  of  Judge  of  the  Small  Cause  Court  at 
Agra. 

(1)  13  A,  277.  (2)  15  A.  139. 
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Bakar  v.  Bahal  Singh  (1).  The  question  was  also  considered  by  one  of 
the  Judges  of  this  Gourb  in  Raghunath  Sahai  v.  The  Official  Liquidator 
of  the  Himalaya  Bank  (2).  In  the  case  last  referred  to  it  is  obvious  that 
ife  was  not  intended  by  the  judgment  that  a  Court  could  not  act  under 
s.  25  of  Act  No.  IX  of  1887,  except  in  cases  in  which  it  might  act  under 
s.  622  of  Act  No.  XIV  of  1882.  What  that  judgment  meant  was  that 
s.  622  of  Act  No.  XIV  of  1882  should  be  taken  as  indicating  the  line  of 
discretion  to  be  exercised  by  a  Judge  in  considering  whether  he  should  or 
should  not  apply  s.  25  of  Act  No.  IX  of  1887,  i.e.,  that  judgment  meant 
that  a  ca&d  which  could  not  be  taken  up  under  s.  622  of  Act  No.  XIV  of 
1882  ought  not  to  be  taken  up  under  s.  25  of  Act  No.  IX  of  1887.  We  are 
satisfied  that  the  Legislature  did  not  intend  to  give  under  the  cloak  of 
p.  25  of  Act  No.  IX  of  1887  practically  an  appeal  on  law  ami  on  facts  from 
the  decisions  of  Courts  of  Small  Causes,  whose  decisions  were  final,  sub- 
ejct  to  the  power  given  by  s.  25,  and  in  our  opinion  s.  25  is  not  intended 
by  the  Legislature  to  be  applied  except  in  those  cases  to  which  s.  622  of 
Act  No.  XI'V  of  1882  was  considered  to  be  applicable  before  the  decision  of 
their  Lordships  of  the  Privy  Council  in  Amir  Hassan  Khan  v.  Sheo  Baksh 
Singh  (3). 

The  case  will  go  back   with  this  opinion  to  the  Bench  which  made 
the  reference. 

Order  accordingly. 


16  A,  478  (F.B.)  =  14  A.W.N.  (1891)  151. 
[478]   FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr,  Justice  Knox,  Mr.  Justice- 
Blair,  Mr.  Justice  Banerji,  and  Mr-  .Justice  Burkitt. 


JANKI  PRASAD  (Plaintiff]  v.  KISHEN  DAT  (Defendant}.* 
[23rd  July,  1894.] 

Act  No.  IV  of  1882  (Transfer  of  Property  Act),  ss.  3,  85— Notice— Registration  equiva- 
lent to  notice,  to  prior  mortgagee  of  subsequent  incumbrance. 

For  the  purposes  of  s.  85  of  the  Transfer  of  Property  Act,  a  mortgagee  will  be 
deemed  to  have  notice  of  a  subsequent. registered  inoumbranoa  affecting  the 
property  mortgaged  to  him,  inasmuch  as  it  is  the  duty  of  such  prior  mortgagee 
before  suing  on  his  mortgage  to  search  the  registry  for  record  of  any  such  subse- 
quent incumbrance,  and  if  he  has  not  done  so  he  must  be  taken  either  to  have 
wilfully  abstained  from  an  inquiry  or  search  which  he  ought  to  have  made, 
within  the  meaning  of  s.  3  of  the  above-mentioned  Act,  or  have  omitted  to  do  an 
act  which  a  reasonable  prudent  mortgagee  about  to  bring  a  suit  on  his  mortgage 
under  chapter  IV  of  Act  No.  IV  of  1881  ought  to  have  done,  and  would  have  done, 
which  act,  inquiry  or  search  would  have  resulted  in  the  disclosure  of  the  existence 
of  the  subsequent  incumbrance. 

[Diss  ,  7  C.W.N.  11  ;  Not  P.,  3  Ind.  C.«.  1199  =  3  Bar.  L.T.  103  ;  F.,  22  A.  212; 
21  A.W.N.  22  ;  132  P.W.K.  1908  =  64  P  R  1903  ;  1  8.L.B.  69  (70>  ;  R..  17  A, 
537  (547)  ;  18  A.  109  ;  10  A.  110  ;  16  B.  53*  ;  13  C.P.L  B.  41  ;  Ind.  Gas.  227 
(228);  8  Ind.  Gas.  633  (635)  =  12  Bom.  L.R.  950(945)  ;  17  Ind.  Gas.  927  <930)  = 
16  C.L.J.  394  (400)  ;  1  0.0.  53  1621;  11  O.G.  206;  D.,  13  A.  25.] 

THIS  was  a  reference  made  by  Knox  and  Burkibt,  JJ.,  of  the  question 
whether,  when  it  ia  found  that  a  prior  mortgagee  did  nob  as  a  matter  of 


'Second  Appeal  No.  1108  of  1893  from  a  decree  of  R.  Greeven.  E;q  ,  Officiating 
District  Judge  of  Sbabjahanpur.  dated  the  27th  July  1893,  confirming  a  decree  ofc 
Munshi  Jwala  Prasad,  Munsif  of  Suhavean,  dated  the  18th  March  1892. 

(1)  13  A.  277.  12)  15  A.  139.  (3)  11  C.  6. 
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fact,  know  of  the  existence  of  a  subsequent  incumbrance,  binding  the 
property  already  mortgaged  to  him,  the  fact  of  such  subsequent 
incumbrance  being  made  by  a  registered  instrument  affects  the  prior 
incumbrancer  with  notice  of  such  subsequent  incumbrance.  The  facts  on 
which  the  reference  arose  are  fully  stated  in  the  order  of  the  Full 
Bench. 

Babu  Batan  Chand,  for  the  appellant. 

Mr.  A.  H.  S.  Reid,  for  the  respondent. 

The  judgment  of  the  Full'Bench  (EDGE.C.  J..KNOX,  BLAIR,  BANEEJI 
and  BUKKITT,  JJ.)  was  delivered  by  EDGE,  C.  J. 

JUDGMENT  OF  THE  FULL  BENCH. 

The  question  which  has  been  referred  to  this  Full  Bench  arises  out  of 
the  following  circumstances  : — The  same  property  wasmortgaged  to  Kishen 
Dafc,  the  defendant  in  this  suit,  and  subsequently  mortgaged  to  one  Tika 
Earn,  the  mortgagor  in  each  case  being  the  same  party.  Tika  Ram  brought 
a  suit  on  bis  mortgage,  ob-[479]tained  a  decree  for  sale,  put  the  property 
up  to  sale,  and  it  was  purchased  by  Janki  Prasad,  the  plaintiff  here. 
Kishen  Dat;  was  not  made  a  party  to  that  suit  or  to  the  sale.  Tika  Barn's 
suit  was  uommenced  after  the  coming  into  force  of  Act  No.  IV  of  1882. 
Kiaheu  Dat,  subsequently  to  the  coming  into  force  of  Act  No.  IV  of  1882, 
brought;  a  suit  on  his  mortgage.  He  did  not  make  Tika  Earn  a  party  to 
that  suit,  nor  was  Janki  Prasad,  the  plaintiff  here,  made  a  party  to  that 
suit.  Kishen  Dat  got  bis  decree  on  the  10th  of  September  1889.  Tika, 
Earn  had  got  his  decree  on  the  12tb  of  June  1886,  and  the  sale  to  the 
plaintiff  took  place  on  the  22nd  of  June  1891.  Kishen  Dat  proceeded 
to  put  bis  decree  for  sale  into  execution.  On  that  Janki  Prasad,  the 
plaintiff  here,  objected  that  the  property  could  not  be  sold  under  that 
decree.  That  objection  was  disallowed  and  Janki  Prasad  brought  his 
suit.  It  has  been  found  in  this  suit  that  Kishen  Dat  had  not  notice  in 
fact,  when  he  brought  his  suit,  of  the  subsequent  mortgage  to  Tika  Earn 
or  of  Tika  Eam's  suit.  Both  the  first  and  the  second  mortgages  were  duly 
registered  documents. 

The  question  which  has  been  referred  to  the  Full  Bench  is — did  the 
fact  that  Tika  Eam's  mortgage  was  registered  affect  Kishen  Dat  with 
notice  of  that  mortgage? 

It  has  been  decided  by  this  Court  that  the  registration  of  a  prior 
mortgage  affects  a  subsequent  mortgagee  with  notice  of  the  prior  mortgage. 
The  answer  to  this  reference  to  the  Full  Bench  appears  to  us  to  be  found 
in  P.  8  and  s.  85  of  Act  No.  IV  of  1882.  By  s.  85  it  is  enacted  that, 
"subject  to  the  provisions  of  the  Code  of  Civil  Procedure,  s.  437, 
all  persons  having  an  interest  in  the  property,  comprised  in  a 
mortgage  must  be  joined  as  parties  to  any  suit  under  this  chapter  relating 
to  such  mortgage,  provided  that  the  plaintiff  had  notice  of  such  interest." 
There  were  good  grounds  for  the  enacting  of  the  provisions  of  the 
section.  Prior  to  the  passing  of  Act  No.  IV  of  1882,  the  multiplicity  of 
suits  relating  to  one  and  the  same  mortgaged  property,  but  arising 
under  different  mortgages  and  in  respect  of  separate  interests  in  the  pro- 
perty mortgaged,  created  a  scandal.  No  purchaser  at  an  auction-sale  held 
[480]  under  a  decree  upon  a  mortgage,  was  ever  reasonably  certain  that 
he  would  not  have  to  defend  a  suit  or  suits  by  one  or  more  mortgagees, 
who  were  not  mado  parties  to  the  suit  in  which  the  decree  'was  made 
under  which  he  purchased.  Again,  much  hardship  resulted  from  the 
system  then  in  vogue,  not  only  to  prior  but  to  subsequent  mortgagees. 
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Under  that  system  a  mortgagee,  whether  prior  or  subsequent,  brought  his 
suit  for  sale  on  his  mortgage  without  making  the  other  mortgagees  or  any 
other  party  interested  in  the  property  (the  mortgagor  excepterO  a  party  to 
the  suit.  The  object  of  s.  85  of  Act  No.  IV  of  1882  was  to  compel  any 
person  suing  on  a  mortgage  to  bring  into  one  suit,  so  far  as  he  had  notice 
of  their  interests,  all  persons  interested  in  the  property,  so  that  in  one 
suit,  "instead  of  in  several,  the  rights  and  interests  of  the  different  persona 
interested  in  the  mortgaged  property  might  be  ascertained,  protected  aud 
dealt  with.  The  result  of  the  system  which  obtained  previously  to  Act 
No.  IV  of  1882  was  that  mortgaged  property  when  sold  in  execution  of  a 
decree  soldom  fetched  anything  like  its  value,  and  that  was  a  result  only 
to  be  expected  from  the  uncertainty  of  the  title  obtained  under  a  decree  • 
for  sale  under  the  system  then  in  operation. 

Section  85  only  makes  it  compulsory  that  all  the  persons  interested 
should  be  joined  in  the  suit  of  whose  interests  the  plaintiff  had  notice. 
Now  the  notice  referred  to  in  s.  85  must  necessarily  be  the  notice  referred 
to  and  defined  by  s  3  of  the  same  Act.  By  s.  3  it  is  enacted  that — ''  a 
person  is  said  to  have  '  notice  '  of  a  fact  when  be  actually  knows  that 
fac^,  or  when,  but  for  wilful  abstention  from  an  inquiry  or  search  which 
he  ought  to  have  made,  or  gross  negligence,  he  would  have  known  it  *  ." 
Under  the  Indian  Eegistration  Act.certain  documents  are  rendered  ineffec- 
tual as  against  interests  in  land  unless  they  are  registered  under  that 
Act.  Each  of  the  mortgages  in  this  case  was  registered  under  that  Act, 
and  each  was  a  document  which  under  that  Act  was  compulsorily  registr- 
able,  The  registry  is  open  to  search  by  any  one  disposed  to  make  a  search. 
In  this  particular  case  Kishen  Dat  made  no  search,  and  we  have  to 
decide  whether  he  must  be  taken  to  hava  notice  by  [481]  reason  of  the 
fact  that  Tika  Eam's  mortgage  was  in  fact  registered  in  the  office  where 
that  document  was  bound  under  the  Act  to  be  registered. 

It  appears  to  us  that  it  must  be  held  that  every  person  dealing  with 
immoveable  property  knows  that  certain  documents,  such  as  mortgages 
of  the  value  of  over  Bs.  100,  must  be  registered,  and  that  the  fact  whether 
such  a  mortgage  has  been  registered  will  be  disclosed  by  a  search  in  the 
registry.  It  also  appears  to  us  that  it  is  the  duty  of  every  person  bring- 
ing any  suit  on  a  mortgage  under  Chapter  IV  of  Act  No.  IV  of  1882,  to 
ascertain,  so  far  as  he  reasonably  can,  that  he  has  as  parties  to- the  suit 
which  he  is  about  to  bring  all  persons  having  an  interest  in  the  property 
comprised  in  his  mortgage.  It  also  appears  to  us  that  any  reasonably 
prudent  person  who  was  bringing  such  a  suit  ought  to  search  in  the 
registry  in  order  to  ascertain  what  were  the  dealings  with  the  property  the 
subject  of  his  mortgage,  whether  those  dealings  were  anterior  or  subsequent 
to  his  mortgage,  if  he  intends  to  bring  a  suit  on  that  mortgage.  It  is 
obvious  here  that  if  Kishen  Dat  had  made  a  search  in  the  registry  he  would 
have  ascertained  the  existence  of  the  subsequent  mortgage  made  to  Tika 
Bam,  and  as  that  mortage  was  made  before  Kishen  Dat's  suit  was  insti- 
tuted it  would  have  been  only  reasonably  prudent  on  tha  part  of  Kishen 
Dat  to  have  ascertained  by  inquiry  from  Tika  Bam  and  the  mortgagor 
whether  that  mortgage  was  still  subsisting  and  unsatisfied.  Indeed,  unless 
he  had  positive  proof  before  him  that  the  mortgage  had  been  satisfied,  his 
only  safe  course  would  have  been  to  have  made  Tika  Bam  a  party  to  his 
suit.  In  our  opinion  Kishen  Dat  must  be  taken  to  have  either  wilfully 
abstained  from  searching  the  registry,  or,  in  not  making  a  search  in  the 
registry,  to  have  omitted  to  do  an  act  which  a  reasonably  prudent  mort- 
gagee about  to  bring  a  .suit  on  bis  mortgage  under  Chapter  IV  of  Act 
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No.  IV  of  1882  ought  to  have  done  and  would  have  done.     In  either  case,  in       1894 
our  opinion,  Kisben  Dafc  must,  by  reason  of  Tika  Ram's  mortgage  having     JULY  23. 
been  registered,  be  taken    to   have  had  notice  of  the  interest  created  by 
that  mortgage,  and,    if  he  had  ascertained  that  that   mortgage  had  been       FULL 
[482]   made,  i^  would  have  put  him  on  further  inquiry,  which  he  was     BENCH, 
bound  to  have  made,  as  to  who  was  the  person  who  was  at  the  time  of          •" — 
the  suit  interested  in  the  property. 

We  do  not  decide  that  registration  is  of  itself  notice  to  all  the    world.      <F-B-)  = 
All  we  do  decide  is  that  where  it  is  the  duty  of  a  person  to    search  or    3 
where  a  reasonably  prudent  man  would  in  his  own  interests  make  a  search,    *       '    31< 
then  the  fact  that  the  search,  if  made,  would  have  disclosed  a    document 
affecting  the  property,  affects  that  man  with  notice  of  such  document  and 
puts  on  him  the  necessity  of  further  inquiry.     With  this  answer  we  return 
the  case  to  the  Bench  which  made  the  reference. 

The  appeal  being  again  laid  before  the  Bench  which  made  the    refer- 
ence the  following  order  was  passed  :  — 

ORDER  OF  DIVISION  BENCH. 

KNOX  and  BURKITT,  JJ. — The  facts  connected  with  this  second 
appeal  have  been  fully  set  out  in  the  judgment  of  the  Full  Bench,  on  a 
reference  made  by  us  on  the  20fch  of  July  1894,  and  need  not  therefore  be 
recapitulated  here.  It  was  held  that  Kishen  Dat,  although  a  prior  mort- 
gagee, had  constructive  notice  of  a  subsequent  mortgage  in  favor  of  Tika 
Ram  by  reason  of  that  mortgage-deed  having  been  duly  registered.  The 
case  therefore  falls  under  s.  85  of  the. Transfer  of  Property  Act.  The  sole 
question  which  now  remains  to  be  decided  is  whether  Kishen  Dat,  the 
respondent,  is  entitled  under  the  decree  which  he  obtained  on  the  lOuh  of 
September  1889,  to  bring  to  sale  the  property  affected  by  his  decree,  which 
property  had,  as  the  facts  set  out  in  the  Full  Bench  judgment. show,  been 
purchased  by  the  plaintiff -appellant  in  pursuance  of  a  decree  obtained  by 
Tika  Ram,  the  subsequent  mortgage,  upon  the  basis  of  his  subsequent 
mortgage,  and  which  is  the  decree  dated  the  12th  June  1886.  Now  no 
mortgagee  can  sell  the  mortgaged  property  except  under  a  decree  for  sale 
obtained  under  Act  IV  of  1882.  A  first  mortgagee  cannot  sell  except  under 
a  decree  which  has  given  a  second  mortgagee  a  right  to  redeem  within  a 
time  to  be  fixed  by  the  Court,  which,  in  the  event  of  the  second  mortgagee 
not  redeeming  the  first  mortgagee,  forecloses  the  second  mortgagea's  right  to 
[483]  redeem.  The  first  mortgagee's  right  to  sell  under  the  decree  arises 
only  on  the  second  mortgagee  having  failed  to  redeem  and  being  fore- 
closed by  the  decree.  There  is  no  such  decree  in  the  case  before  us,  that 
is  to  say  .there  is  no  decree  giving  the  second  mortgagee  the  right  to  redeem. 
It  is  not  for  us  to  say  what  will  be  the  result  if  Kishen  Dat  institutes 
another  suit  for  sale  with  a  proper  array  of  defendants.  All  we  need  say 
is  that  under  the  decree  of  the  10th  of  September  1889,  Kishen  Dat  is  not 
entitled  to  bring  the  mortgagel  property  the  subject  of  this  appeal  to  sale. 
It  is  on  this  ground  that  we  now  allow  the  appeal  and  set  aside  the  decrees 
of  the  Courts  below,  but  without  coats,  as  the  ground  now  raised  before  us 
in  second  apoeal  was  not  taken  in  the  Court  of  first  instance. 

Appeal  decreed. 
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JULY  25,  APPELLATE  CIVIL. 

APPEL-  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


LATE 

CIVIL.  BADBI  NAEAIN  (Decree-holder)  v.  JAI  KISHEN  DAS  AND 

OTHEKS  (Objectors).*  [25fch  July,  1894]. 

4O    w      iOQ_- 

'  Execution  of  decree— Civil  Procedure  Code,  ss.  232,  244,540 — Transferee  of  decree — 

14  A.W.N .  Representative  of  party  to  suit— Appeal. 

(1894)  184.  A  person  who,  within  the  meaning  of  s.  232  of  the    Code  of  Civil  Procedure,  is 

a  transferee  of  a  decree  is  a  representative  within  the  meaning  of  s.  214,  qua 
the  decree,  of  the  party  to  the  suit  under  whom  he  immediately,  or  by  misne 
assingnment  in  writing,  or  by  operation  of  law,  has  derived  title  to  the  decree  in 
the  suit.  It  is  the  assignment  in  writing  from  the  decree-holder,  and  not  the 
recognition  by  a  Court  of  him  as  a  representative,  whioh  makes  such  transferee 
a  representative  of  a  part  to  the  suit.  A  Court  upon  the  application  of  such  a 
transferee  for  execution  of  a  decree  may  wrongly  decide  that  he  is  not  a  transferee 
within  the  meaning  of  s.  232,  or  that,  although  he  is  a  transferee  within  the 
meaning  of  that  section,  he  is  not  a  representative  of  a  party  to  the  suit,  or  that 
by  reason  of  limitation  he  is  not  entitled  to  obtain  execution  of  the  decree,  and 
if  the  Court  has  so  decide  1,  it  has  determined  a  question  or  questions  mentioned 
or  referred  to  in  s.  244  of  Act  No.  XIV  of  1882,  but  not  specified  in's.  588  and 
an  appeal  lies  under  s.  540  of  that  Act,  • 

[484]  Purmananddas  Jiwandas  v.  Vallibji  Wallji  (1)  and  Gulzari  Lai  v. 
Daya,  Ram  (2)  approved.  Ram  Bakhsh  v.  Panna  Lai  (3)  oansidered.  Halodhao 
Shaha  v.  Harogobind  Das  Koiburto  (4),  Sambasiva  v.  Srinivasz  (5),  Rama  v. 
Muppil  Nayar  (6)  and  Vilayati  Bsgam  v.  Jnizari  Begam  (7)  referred  to. 

[F.,  27  C.  670;  20  M.  878-7  M.L  J.  89  ;  1  Ind.  Gas.  353  \  2  M.  L.  T.  93  ;  R.,  25 
A.  443  =  A.W.N,  (1903)  99  ;  '26  A.  447  =  A.W.N.  (1904)  61  J  260.  250;  21  M. 
388  ;  25  M.  545  ;  33  M.  62  (64)  ;  6  M.L.T.  273  (27 5)  =  3  Ind.  Gas.  938  (939)  ; 
1  A.L.J.  61  ;  laO.  L.  J.  312  (318)  ;  7  Ind.  Gas.  55(58);  15  G.P.L.R.  69  ;  5 
M.L.T.  260  ;  6  M.L.T.  273  ;  10  O.G.  263  (266)  |  16  0  G.  70  (72)  =  18  Ind.  Gas. 
97  (9B)  ;  D.,  11  C.W.N.  433  =  6  C.L.J.  437  ;  3  0.  C.  32.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Babu  Bishnu  Chandar  and  Pandit  Madan  Mohan  Malaviya  for  the 
appellant. 

Maulvi  Ghulam  Mujtaba  and  Maulvi  Muhammad  Ishaq  for  the  res- 
pondents. 

JUDGMENT. 

EDGE,  0.  J.,  and  BANERJI,  J. — This  appeal  which  has  been  brought 
under  s.  10  of  the  Letters  Patent,  has  arisen  out  of  an  application  made  on 
the  28th  of  November  1890  to  the  Court  of  the  Subordinate  Judpe  of 
Azamgarh  for  the  execution  of  a  decree  for  money. 

The  decree  sought  to  be  executed  was  passed  on  the  15th  of  July 
1884,  in  favor  of  one  Sarju  Prasad.  On  the  16bh  of  July  1885,  Badri 
Narain,  alleging  that  the  decree  has  boon  transferred  to  him  by  assignment 
in  writing  from  Sarju  Prasad,  applied,  a.s  the  transferee  of  the  decree, 
for  its  execution  to  the  Court  which  had  passed  it.  That  application  was 
struck  off  the  file  of  pending  applications  on  the  28bh  of  November  1885, 
on  the  ground  that  the  applicant  had  nob  given  the  correct  date  of  a  record 
which  was  required. 

*  Appeal  No.  55  of  1893,  under  s.  10  of  the  Letters  Patent,  from  adeore  of  Burkitt, 
J.,  dated  the  30th  June  1893. 

(1)  11  B.  506.  12)  9  A   46.  (3)  7  A.  457.  (4)  12  G.  105. 

(5)  12  M.  511.  (6)  14  M.  478.       (7)  13  A. W  N.  (1893)  106. 
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On  the  14th  of  July  1888,  Badri  Narain  presented  another  application,       1894 
as  such  transferee,  for  the  execution  of  the  decree.     That  application  was    JULY  25, 
on    the  30fch    of    November  1888,  struck  off  the  file  on  the  ground  that        ~ 
Badri  Narain  had  failed  to  depots  a  sum  for  the  issue  of  process.  APPEIJ- 

On  the  19th  of  November  1889,  Badri  Narain,  as  such  transferee,  pre- 
sented another  application  for  the  execution  of  the  decree.     That  appli-      ClvlL. 
cation  was,  on  the  21st  of  February  1890,  struck  off  on  the[485]  ground  that        a~T«3  = 
Badri  Narain  had  not  deposited  a  sum  for  the  costs  ot  a  certificate  which          ' 
had  been  applied    for.     On  none   of    those    applications  had  there  been    ,tgg,'  18}' 
any  order  made  or  decision  expressed  determining  any  question  mentioned 
or  referred  to  in  s.  244  of  Act  No.  XIV  of  1882. 

The  Additional  Subordinate  Judge,  after  referring  to  the  applications 
which  we  ha,ve  mentioned,  said  in  his  judgment  dismissing  the  appli- 
cation now  in  question  : — Throughout  all  these  proceedings  Badri  Narain 
was  never  recognised  by  the  Court  as  a  transferee  of  the  decree,  and 
there  is  no  order  granting  his  application.  Further,  no  notice  to  the 
transferor  and  the  judgment-debtor  was  ever  sent  as  required  by  s.  232 
of  the  Civil  Procedure  Code.  I  am  of  opinion  that  none  of  the  appli- 
cations presented  by  Badri  Narain  can  save  limitation :  I  find  that 
execution  of  decree  is  barred. 

Badri  Narain  appealed  to  this  Court.  His  appeal,  which  was  a  first 
appeal,  was  dismissed  by  our  brother  Burkitt  on  the  ground  that  Badri 
Narain  was  unable  to  point  to  any  order  on  the  record  by  which  he  was 
recognised  as  a  transferee  of  the  decree  and  made  a  parby  to  thg  proceed- 
ings instead  of  tha  original  decree-holder.  In  dismissing  Badri  Narain's 
appeal  cur  brother  Burkitt,  we  assume,  was  of  opinion  that  the  case  was 
one  to  which,  by  reason  of  there  having  been  no  decision  that  Badri  Narain 
was  the  representative  in  title  of  Sarju  Prasad  qua  the  decree,  section  244 
of  Act  No.  XIV  of  1882  did  not  apply,  and  the  decree  or  order  of  the 
Additional  Subordinate  Judge  dismissing  the  application  was  consequently 
not  appealable.  Badri  Narain  has  brought  this  appeal. 

In  support  of  this  appeal,  Mr.  Bishnu  Chandar  has  relied  upon 
Gulzari  Lai  v.  Daya  Ram  (1),  Gour  Sundar  Lahiri  v.  Hem  Chunder 
Chowdhry  (2)  and  Purmanandas  Jiwandas  v.  Vallabadas  Wallji  (3). 

Mr.  Ghulam  Mujtaba  for  the  respondents,  judgment-debtors,  has 
relied  upon  Ram  Bakhsh  v.  Panna  Lai  (4),  Sambasiva  v.  Srini- 
[486]vasa  (5>  Raman  v.  Muppil  Nayar  (6)  Halodhar  Shaha  v.  Harogo- 
bind  Das  Koiburto  (7)  and  Vilayati  Begamv.  Intizar  Btgam  (8). 

As  we  have  not  the  evidence  before  us  necessary  to  enable  us  to 
determine  whether  or  not  Sarju  Prasad  did  transfer  to  Badri  Narain  by 
assignment  in  writing  the  decree  of  the  IS'ih  of  July  1884,  we  do  not 
decide  thai  Badri  Narain  is  or  is  not  a  transferee  of  that  decree  within  the 
meaning  of  s.  232  of  Act  No.  XIV  of  1882.  He  has  in  this  and  in 
the  previous  applications  claimed  as  such  transferee  to  execute  the 
decree. 

The  first  question  which  we  have  to  consider  is,  does  an  appeal  lie 
from  an  order  of  a  Court  dismissing  an  application  for  the  execution  of  a 
decree  made  by  a  person  who  is,  or  claims  to  be,  a  transferee  of  the  decree 
within  the  meaning  of  s.  232  of  Act  No.  XIV  of  1882.  The  answer  to 
that  question  appears  to  us  to  depend  on  the  question  of  law,  whether  a 

(1)9  A.  46.  (2)160.355.  (3)  11  B.  506.  (4)  7  A.  457. 

(5)  12  M.  511.         (6)  14  M.  478.          (7)120.105.  (8)  13  A.W.N.  (1893)  106v 
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1894        person  who  is  a  transferee  of  a  daeree  within  the  meaning  of  s.  232  of  Act 
JULY  25,     No.  XIV  of  1882,   is  a  representative  within   the  meaning  of  the  term 
"  representatives  "  as  that  term  is  used  in  s.  244  of  Aefc  No.  XIV  of  1882. 
APPEL-     In  those  cases  in  which  ifc  was  decided  that  such  a  transferee  had  no  right 
LATE       of  appeal  against  an  order  refusing  his  application  for  the  execution  of  a 
CIVIL.       decree,  the  learned  judges  apparently  considered,  either  that  sach  a  trans- 
feree did  not  become  a  representative  within  the  meaning  of  s.  244,  until 
16  A.  483=    the  Court  had  recognised  him  as  a  representative,  and  had  accepted  him 
II  A.W.N,    on  the  record  as  a  representative,  or  that  the  question  as  to  whether  such 
J1894)  184.    a  transferee  should  have  execution  of  the  decree    was  one  to  be  decided 
under  s.  232  and  not  under  s.  244  of  Act  No.  XIV  of  1882. 

Section  232  of  Act  No.  XIV  of  1882  contemplates  that  a  person  who 
is  a  transferee  within  the  meaning  of  that  section  may  apply  for  and 
obtain  execution  of  the  decree  which  was  assigned  to  him  by  the  decree- 
holder,  and  that  "  the  decree  may  be  executed  in  the  same  manner  and 
subject  to  the  same  conditions  as  if  the  application  were  made  by  such 
decree-holder."  The  term  "  decree-holder  "  is  [487] -defined  in  s.  2  of  Act 
No.  XIV  of  1882,  thus  : — "  Decree-holder  msans  any  person  in  whose 
favor  a  decree  or  any  order  capable  of  execution  has  been  made,  and  in- 
cludes any  person  to  whom  such  decree  or  order  has  been  transferred." 
The  terms  "  representative  "  and  "  legal  representative"  are  not  defined  in 
Act  No  XIV  of  1882.  The  primary  meaning  of  the  terms  "  representa- 
tive" and  "  legal  representative  "  is  executor  or  administrator  as  such  of 
a  deceased  person.  Seethe  cases  referred  to  at  pages  431  and  676  of 
Sfcroud's  Judicial  Dictionary  under  the  titles  "  legal  representative  "  and 
"  representative."  In  s.  244  of  Act  No.  XIV  of  1882  the  term  "  repre- 
sentative" is  used.  In  ss,  363,364,365,366,367  and  368,  which  relate  to 
the  death  pending  suit  of  a  party  to  a  suit,  the  term  "legal  representative" 
is  used.  In  s.  234,  which  relates  to  the  death  of  a  judgment-debtor  be- 
fore the  decree  against  him  has  been  fully  executed,  the  term  "legal  repre- 
sentative "  is  also  used.  Again  in  s.  252  the  term  "  legal  representative  " 
is  usod.  The  Courts  in  India  have  not  confined  the  terms  "  representa- 
tive "  or  "legal  representative,"  where  those  terms  have  been  used  in  the 
Code  of  Civil  Procedure,  to  their  primary  meaning  of  an  executor  or 
administrator.  In  Greender  Chunder  Ghose  v.  Mackintosh  (1)  the  heir  of  an 
intestate  was  held  to  be  the  legal  representative  of  the  deceased  intestate. 
In  Shaik  Moosa  v.  Shaik  Essa  (2)  it  was  held  that  an  executor  under  Act 
No.  V  of  1881  is  the  legal  representative  of  the  deceased  before  probate. 
According  to  the  explanation  to  s.  366,  "  a  certificate  of  heirship,  or  a 
certificate  to  collect  debts  does  not  of  itself  constitute  the  person  holding 
ifc  the  legal  representative  of  the  deceased.  But  when  the  person  holding 
any  such  certificate  obtains  thereby  property  belonging  to  the  deceased  he 
may  be  treated  as  a  legal  representative  in  respect  of  such  property." 
Persons  whose  sole  title  to  property  in  their  possession  was  that  as  heirs 
to  a  deceased,  have  been  treated  as  his  legal  representatives  within  the 
meaning  of  s.  234  and  as  his  representatives  within  the  meaning  of  s.  244. 
In  these  provinces  ib  would,  in  the  great  majority  of  cases  to  which  s.  368 
applies,  be  impossible  for  a  plaintiff  to  bring  on  to  the  record  of  a  suit  any 
person  as  the  legal  [488]  representative  of  a  deceased  defendant  if  the  term 
"legal  representative,"  as  it  is  used  in  that  section,  were  confined  to  an 
executor  or  administrator  of  a  deceased  defendant,  or  to  the  holder  of  a 
certificate  of  heirship  or  of  a  certificate  to  collect  debts  who  thereby 


(1)  4  C.L.R,  193  210, 


(2)  a  B.  241. 
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obta:no3  property  which  belonged  to  the  deceased  defendant;  at  the    time        1894 
of  his  death.     It  has  been  held  by  this  Gourd  and  by    the  High  Court    at     JULY  25. 
Calcutta  that  assignees  from  a  mortgagor  of  mortgaged  property  are  repre- 
sentatives of  such  mortgagor  in  proceedings  under  s.  244  for  the  execution     APPEL- 
of  a  decree  against  the  mortgagor  for  sale  of  the  mortgaged  property.  LATE 

It  appears  to  us  that,  whatever  the  Legislature  may  have  meant  CIVIL, 
by  the  term  "  legal  representative  "  when  that  term  is  used  in  ss.  234,  252, 
363,  364,  365,  366,  367  and  368  of  Act  No.  XIV  of  1882,  the  Legislature,  16  1.  483  = 
when  in  s.  244  it  departed  from  that  phraseology  and  used  the  term  "re-  liA-W.N. 
presentatives"  in  relation  to  parties  to  suits,  must  have  intended  "repre-  (1891)18*. 
sentatives  "  to  have  a  wider  application  than  they  intended  the  term 
"  legal  representative  "  to  have,  when  that  term  is  used  in  the  Code,  and 
must  have  intended  the  term  "  representatives  "  to  include,  not  only  the 
persons  to  whom  the  term  "legal  representative"  would  apply  in  the 
other  sections  of  the  Code,  but  every  person  who  at  the  time  was  the 
transferee  within  the  meaning  of  s,  232  of  the  decree  in  the  suit.  The 
definition  of  decree-holder  does  not  make  a  transferee  of  a  decree  a  party 
to  the  suit  in  which  the  decree  was  passed,  nor  is  the  term  "decree-holder" 
used  in  s.  244.  There  is  no  term  in  s.  244  except  the  term  "representa- 
tive" which  would  be  applicable  to  a  person  who  was  a  decree-holder 
by  assignment  and  not  a  party  to  the  suit.  Section  232  is  included  in  the 
group  of  sections  under  the  heading  "B.  Of  applications  for  execution" 
of  a  decree.  Section  244  is  included  under  the  heading  "  D.  Directions 
for  Court  executing  decree."  The  latter  heading  is  to  some  extent  mis- 
leading, as,  according  to  ordinary  construction,  it  would  apply  only  when 
the  Court  had  decided  that  the  decree  was  to  be  executed  and  was  pro- 
ceeding to  execute  it,  whereas  one  of  the  questions  which  have  frequently 
to  be  decided  under  s.  244  is  the  question  whether  Act  No.  XV  of  1877  has 
[489]  barred  the  execution  of  the  decree,  and  from  an  order  determining 
that  question  it  has  never  been  doubted  that  an  appeal  lies  as  from  a 
decree.  No  appeal  would  lie  from  suoh  an  order  if  it  were  not  that  the 
order  is  a  decree  within  the  meaning  of  the  term  "  decree  "  as  defined  in 
s.  2  of  Act  No.  XIV  of  1882,  and  it  can  only  be  a  decree  within  the 
meaning  of  that  section  by  reason  of  its  being  an  order  determining  a 
question  mentioned  or  referred  to  in  s.  244,  but  not  specified  in  s.  588. 

The  logical  result  of  those  rulings  in  which  it  was  decided  that  a 
transferee  by  assignment  in  writing  of  a  decree  could  not  have  an  appeal 
against  an  order  under  s.  244,  unless  he  had  been  recognised  by  the  Court 
as  a  representative  of  a  party  to  the  suit  in  which  the  decree  was  passed, 
is  that  there  could  be  no  appeal  by  or  against  any  person  not  a  party  to 
the  suit,  who  was  in  fact  a  representative  in  any  capacity,  of  a  party  to 
the  suit,  unless  the  Court  had  decided  that  he  was,  as  he  said  he  was,  or 
as  he  was  said  to  be,  a  representative  of  a  party  to  the  suit.  If  such  were 
the  law,  no  appeal  from  an  order  on  an  application  for  the  execution  of  a 
decree  would  have  lain  in  the  following  case.  A  applied  to  execute  his 
decree  against  B,  whom  he  alleged  to  be  the  legal  representative  of  his 
deceased  judgment-debtor.  B  raised  the  objections  to  that  application 
that  the  execution  of  the  decree  was  barred  by  limitation  and  that  he 
was  not  a  legal  representative  of  the  deceased  judgment-debtor,  and  the 
Court  dismissed  the  application  for  execution  on  the  ground  that  the  exe- 
cution of  the  decree  was  barred  by  limitation,  but  did  not  decide  whether 
or  not  B  was  a  legal  representative  of  the  deceased  judgment-debtor.  If 
the  view  apparently  entertained  in  some  of  the  cases  to  which  we  were 
referred  in  argument  was  correct,  A  in  the  case  which  we  have 
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1894        pub  by  way  of  illustration  was  left  without  a  remedy.      Ha  had  no  appeal 

JULY  25.     because  the  Court  had  nob  recognised   and  brought  on   th«    record  B  as 

the    legal   representative   of   the    deceased   judgment-debtor,  and    a    suit 

APPEL-     against  B  as  the  legal  representative  of  the  deceased  party  to  the  suit  to 

LATE       have  it  determined  whether  the  execution  of  decree   was  barred  by  limita- 

ClViL,      tion,   would  not  lie  by  reason  of  the  prohibition  of    s.  244.     Whatever 

[490]    doubt    might    have    been    entertained    bafort)    the  passing  of  Act 

IB  A.  483=  NO.  VII  of  1888,  as  to  meaning  of  s.  244  of  Act  No,   XIV    of   1882,   and 

14  A.W.N,    ag  to  tne  duty  of  a  Court  to  determine  or  have  it  determined  whether  a 

A1894J  18i.    person  applying  for  the  execution   of  a  decree,  or  a  person   against    whom 

execution  of  a  decree  was  sought,  was  a  representative  of  a  party  to  the 

suit,  cannot  now  be  entertained,  as  s.  244  of  Act  No.  XIV  of  1882,  as 

amended  by  s.  26  of  Act  No.  VII  of  1888,  makes  it  clear  that  when  the 

question  arises  as  to  who  is  the  representative  of  a  party  for  the  purposes 

of  s.  244,  the  Court  has  only  two  courses  open  to  it,  one  being  to   stay 

the  execution  of  the  decree  until  that  question   has   been  determined  by  a 

separate  suit ;   and  the   other    being    itself   to   determine   that   question 

by  an  order  under  s.  244,  which  order  would  obviously  be  appealable. 

The  case  of  Ram  Bakhsh  v.  Panna  Lai  (1)  was  decided  before  Act 
No.  VII  of  1888  was  passed.  It  would  appear  from  the  judgments  in 
that  case  that  Oldfield,  J.,  considered  that  the  order  in  that  case 
dismissing  the  application  for  execution  of  the  decree  was  made  under 
s.  232  of  Act  No.  XIV  of  1882,  and  that  Mahmood,  J.,  considered 
that,  as  the  transferee  of  the  decree  had  not  been  accepted  on  the  record 
as  a  holder  of  the  decree,  the  questions  between  him  and  the  judgment-debt- 
or could  not  be  regarded  as  questions  within  s.  244  of  Act  No.  XIV  of 
1882.  Section  232  and  s.  234  enable  an  application  for  execution  of  a  decree 
to  be  made  where,  in  the  one  case,  the  oerson  applying,  and  where,  in 
the  other  case,  the  person  against  whom  the  anplication  is  made  is,  in  the 
first  case,  a  transferee  by  assignment  in  writing  or  operation  of  law  of  the 
decree,  and,  in  the  second  case,  the  legal  representative  of  the  judgment- 
debtor  ;  but,  as  it  appears  to  us,  in  neither  case  would  the  order  allowing 
the  application  or  the  order  dismissing  it  be  an  order  made  under  either 
of  those  sections :  such  an  order  would  in  our  opinion  be  an  order  under 
s.  244.  Section  232  of  Act  No.  XIV  of  1882,  apparently  had  its  origin  in 
s.  203  of  Act  No.  VIII  of  1859,  and  at  a  time  when  it  was  necessary  to 
give  a  Court  a  discretion  as  to  whether  an  application  by  a  transferee  of  a 
decree  for  execution  of  the  decree  [491]  should  be  allowed,  as  there 
waa  then  no  legislative  protection  of  the  equities  of  a  judgment- 
debtor  in  such  a  case,  such  as  there  is  now  to  be  found  in  s.  233 
of  Act  No.  XIV  of  1882.  An  order  for  the  execution  of  a  dearee 
or  dismissing  an  application  for  thn  execution  of  a  decree  is  not 
made,  for  example,  under  s.  230,  but  under  s.  244  of  Act  No,  XIV  of  1882, 
although  s.  230  gives  a  discretion  to  the  Court  to  refuse  execution  at  the 
same  time  against  the  person  and  property  of  the  judgment-debtor.  Simi- 
larly, it  appears  to  us  that  when  a  Court  makes  on  order  for  execution  of  a 
decree  upon  the  apolioation  of  one  of  two  or  more  joint  decree-holders,  the 
order  is  ma^e  under  s.  244  and  not  under  s.  231,  although  the  latter 
.section  empowers  the  Court  to  pass  such  order  as  it  deems  necessary  in 
such  a  case  for  protecting  the  interest  of  the  persons  who  have  no*;  joined 
in  the  aoplication.  In  our  opinion,  the  definition  of  "  decree  "  in  s.  2  of  Act 
No.  XIV  of  1882,  necessarily  leads  to  those  conclusions. 

(1)  7  A,  457, 
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The  oass  of  Halodhar  Shaha  v.  Harogobind  Das  Koiburto  (1)  was 
decided  bafore  Act  No.  VII  of  1888  was  pasaed. 

It  does  not  appear  from  the  reports  whebher  the  application  for 
execution  to  which  the  decisions  in  Sambas iva  v.  Srinivasa  (2),  and  Raman 
v.  Muppil  Nayar  (3)  related  were  made  prior  or  subseauenb  to  the  coming 
into  forco  of  Act  No.  VII  of  1888. 

The  decision  in  Purmananddas  Jiwandas  v.  Vallabdas  Wallji  (4)  and 
that  in  Gulzari  Lai  v.  Daya  Ram  (5)  are  direct  authorities  supporting  the 
opinion  which  we  hold,  that,  even  before  the  coming  into  force  of  Act 
No.  VII  of  1888,  a  person  who  was  a  transferee,  within  the  meaning  of 
s. "  232  of  Act  No.  XIV  of  1882  of  a  decree  was,  as  such  transferee,  a 
representative  of  a  party  to  the  suit  in  which  Mia  decree  was  made 
within  the  meaning  of  tho  term  "  representative,"  in  s.  244,  and  conse- 
quently had  a  right  of  appaal  if  his  application  to  execute  the  decree  was 
dismissed. 

In  Vilayati  Begam  v.  Intizar  Begarn  (6)  Tyrrell  and  Blair,  JJ., 
held  that  the  applications  for  execution  in  that  case  were  not  made 
[492]  against  Intizar  Begam  as  the  legal  representative  of  the  deceased 
judgment-debtor. 

For  the  reasons  already  stabod,  we  are  of  opinion  that  a  person  who, 
within  the  meaning  of  s.  232.  is  a  transferee  of  a  decree  is  a  representa- 
tive, within  the  meanine  of  s.  244  qua  the  decree,  of  the  party  to  the  suit 
under  whom  he,  immediately,  or  by  mesne  assignment  in  writing,  or  by 
operation  of  law,  has  derived  title  to  the  decree  in  the  suit.  In  our 
opinion,  is  is  the  assignment  in  writing  from  the  decree-holder,  and  not 
the  recognition  by  a  Court  of  him  as  a  representative,  which  makes  such 
transferee  a  representative  of  a  party  to  the  suit.  A  Court  upon  the 
application  of  such  a  transferee  for  execution  of  a  decree  may  wrongly 
decide  that  he  is  not  a  transferee  within  the  meaning  of  s.  232,  or  that, 
although  he  is  a  transferee  within  the  meaning  of  that  section,  he  is  not  a 
representative  of  a  party  to  the  suit,  or  that  by  reason  of  limitation  he  is 
not  entitled  to  obtain  execution  of  the  decree,  and,  if  the  Court  has  so 
decided,  it  has,  in  our  opinion,  determined  a  question  or  questions  men- 
tioned or  referred  to  in  s.  244  of  Act  No.  XIV  of  1882,  bub  not  specified 
in  s.  588,  and  an  appeal  lies  under  s.  540  of  that  Act. 

It  is  quite  clear  from  the  dates  that  the  application  now  in  question  is 
not  barred  by  limitation,  and  that  the  dismissal  of  BadriNarain's  applica- 
tion as  barred  by  limitation  was  not  justified  in  law  or  fact. 

The  applicant  in  this  case  is  entitled,  if  it  is  disputed  that  he  is  a  trans- 
feree of  the  decree  in  this  case  with  in  the  meaning  of  s.  232, to  have  that 
question  is  determined  under  s.  244  by  an  order  of  the  Court  under  that 
secbion,  or  to  have  the  proceedings  on  his  application  slaved  until  that 
question  is  determined  in  a  separate  suit.  In  such  a  case  as  this,  in 
which,  in  order  to  determine  that  question,  it  would  nob  be  necessary  to 
go  into  a  lengthy  and  difficult:  inquiry, the  Court  would  probably  determine 
that  question  by  an  order  under  s.  244  and  would  not  relegate  the  parties 
to  the  expenses  of  a  separate  suit. 

[493]  We  allow  this  appeal,  and,  setting  aside  the  decree  of  our 
brobher  Burkibb  and  that  of  the  additional  Subordinate  Judge,  we  remand 


(l)  12  C.  K)5. 
<4)  11  ;B.  506. 


(1)  12  M.  511. 
(5)  9  A.  16. 


13)  14  M,  478. 

(6)  13  A.W.N.  (1893)  106. 


1894 

JULY  as. 

APPEL- 
LATE 
CIVIL. 

16  A.  483  = 
14  A.W.N. 

(1894)  184. 


319 


16  All.  494 


INDIAN   DECISIONS,  NEW   SERIES 


[Yol. 


1894 

JULY  25. 

APPEL- 
LATE 
CIVIL. 

16  A.  483  = 
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this  case  under  s.  562  of  Act  No.  XIV  of  1882  to  the  first  Court  to  be 
disposed  of  upon  the  merits.  The  costs  of  the  appeals  in  this  case  will 
follow  the  result. 

Appeal  decreed  and  cause  remanded. 


16  A.  493. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


EEFERENGE  UNDER  THE  COURT  FEES  ACT,  1870,  s.  5.* 
[9th  August,  1894.] 

Act  No.  VII  of  1870,  (Court-ftes  Act\  ss.  5,  7  ds.  v.  (d),  v\— Coi*rt- fee— Suit  for  pre- 
emption of  wparate  plots  of  land  not  being  a  fractional  share  of  a  revenue-paying 
unit. 

Held  that  in  a  puifc  for  pre-emption  in  respect  of  separate  plotes  of  land  which 
did  not  constitute  any  definite  fraction  of  a  distinct  revenue-paying  area  and  were 
not  themselves  separately  assessed  to  revenue,  tbe  court-fee  should  be  paid  on 
the  market  value  of  the  land  in  suit,  and  not,  as  is  the  case  where  the  suit  is  for 
a  definite  fractional  share,  on  five  times  the  Government  revenue. 

[R,,  6  0.  C.  255  (257)  }  46  P.K.  1908  =  172  P.L.R.  1908  =  94  P.W.K.  1908.] 

THIS  was  a  reference  under  s.  5  of  the  Court-fees  Act,  1870.  In  the 
first  instance  the  officer  whose  duty  it  was  to  see  that  the  fees  payable 
under  the  Act  in  question  were  paid  reported  a  deficiency  of  Es.  45-2-0. 
The  vakil  for  the  appellant  objecting  to  the  report,  the  matter  was  referred 
to  the  taxing-officer  of  the  Court,  a  further  report  was  submitted  by  the 
officer  who  had  reported  in  the  first  instance,  and  this  report  was  adopted 
by  the  taxing-officer,  who,  however,  in  view  of  the  general  importance  of 
the  question  involved,  referred  it  to  the  Judge  appointed  under  s.  5  to 
decide  questions  relating  to  court-fees.  The  report  and  the  subsequent) 
order  thereon  are  as  follows  : — 

"  In  this  case  tbe  plaintiff  sued  to  recover  possession  of  specific  plots 
bearing  Nos.  878,  882  and  1662  measuring  5  bighas  and  11  biswas  of  land, 
out  of  area  of  Khewat  No.  101,  by  right  of  pre-emption,  on  payment  of 
Es.  400,  on  the  basis  of  a  sale-deed. 

"  The  defendant-vendee  contended  that  the  sale  price  was  Es.  600  and 
not  Es.  400.( 

[494]  "  The  first  Court  decreed  plaintiff's  claim  on  payment  of 
Es.  400. 

"  The  lower  appellate  Court  on  appeal  had,  under  a  Rubkar,  dated 
23rd  January  1894,  held  that  the  land  in  suit  is  not  a  definite  share  of  an 
estate,  nor  is  it  separately  assessed  to  Government  revenue,  and  that 
therefore  the  court-fee  was  payable  on  the  market  value  (Es.  600)  of  the 
land  under  s.  7,  ol.  v.  (d)  of  Act  No.  VII  of  1870,  and  not  on  five  times  the 
revenue  (Es.  24-10-7).  Ifc  realized  the  court-fee  on  Es.  600. 

"  The  lower  appellate  Court  reversed  the  decree  of  first  Court  and 
dismissed  plaintiff's  suit.  The  plaintiff  has  now  appealed  to  this  Honor- 
able Court  and  has  valued  his  appeal  nt  Es.  24-10-7  for  purposes  of 
Court-fee. 


*  Reference  in  Second  Appeal,  Mo.  772  of  (1891)   under  s,  5  of  the  Court-fees  Act, 


1870. 
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"  I  think  the  court-fee  should  be  paid  on  Rs.  600,  the  found  market       1894 
value  under  3.  7,.  cl.  v.  (d),  i.e.,  Rg.  45.     Re.  1-14  having  been  paid,  there      AUG.  9. 
is  a  deficiency  of   RS.  43-2-0  to  be  paid  by  the  plaintiff-appellant.  " 

Dated  the  10th  of  July  1894.  APPEL- 

"  In  continuation  of  my  report,  dated  the  lOih  of  July  1894, 1  beg  to       LATE 
submit  as  follows  : —  CIVIL. 

"  (1)  Under  cl.  vi  of  s.  7  of  the  Court  Fees  Act  in  suits  to  enforce  a        T~iQj 
right  of  pre-emption  the  fee  is  payable  on  the  value  computed  in  accord- 
ance with  clause  v  of  the  same  section. 

"  (2)  Under  cl.  v  (6)  of  that  section,  if  the  subject-matter  of  the  suit 
is  land  which  "  forms  an  entire  or  a  definite  share  of  an  estate  paying 
revenue  to  Government,  or  forms  pari  of  such  an  estate  and  is  recorded  in 
the  Collector's  Register  as  separately  assessed  with  such  revenue,  '  the 
value  on  which  the  fee  is  payable,  is  five  times  the  revenue  so  payable 
where  the  land  is  not  permanently  settled.  • 

"  (3)  By  cl.  (d)  of  the  same  sub-s.  v, '  where  the  land  forms  part  of  an 
estate  paying  revenue  to  Government,  but  is  not  a  definite  share  of  an 
estate  or  is  not  separately  assessed  as  above- mentioned,  tha  fee  is  payable, 
on  the  market  value. 

[495]  "  (4)  By  cl.  (a)  18  of  Notification  No.  4650,  dated  the  lObh  of 
September  1889,  printed  at  page  88  of  the  new  Rules  and  Circular  Orders 
for  the  subordinate  Courts, where  the  suit  is  for  a  fractional  share  of  a  part 
of  an  estate  recorded  as  separately  assessed  to  revenue,  the  value  on  which 
the  fee  is  pavahla  is  not  to  exceed  five  times  such  portion  of  the  revenue 
separately  assessed  on  that  part  as  may  be  rateably  payable  in  respect  of 
that  share. 

"  (5)  The  effect  of  these  rules  is  that  Court  fee  is  payable  on  five 
times  the  Government  revenue  where  the  subject-matter  of  the  suit  is  : — 

(a)  An  entire  estate  or  definite  share  of  an  estate  paying  revenue  to 
Government ;  or, 

(b)  part  of  an  estate  recorded  as  separately  assessed,  or, 

(c)  a  fractional  park   of  a  part  recorded  as  separately   assessed   by 
virtue  of  the  notification. 

In  all  other  cases  the  fees  is  payable  on  the  market  value. 

"  (6)  The  principle  of  these  rules  seems  to  be  this : — 'Where  the 
revenue  is  separately  assessed  and  the  suit  in  respect  of  a  fractional  part, 
aay  ±  or  £  the  fee  may  be  paid  on  five  times  the  i  or  £  of  the  revenue 
assessed  on  that  part. 

''  But  where  the  suit  is  not  for  a  fractional  part,  but  for  distinct  plots, 
the  fee  must  be  paid  on  the  market  value.  Where  a  fractional  share  is 
sold,  it  conveys  to  the  vendee,  the  same  fraction  in  all  the  plots  in  that  part 
(whether  these  plots  be  of  good,  bad,  or  waste  and  valueless  lands).  Where, 
however,  entire  fields  or  plots  are  sold,  the  fields  or  plots  so  sold  may  be 
the  most  valuable  portion  of  an  estate  assessed  to  revenue  and  the  rest 
of  it  may  be  valueless  land.  The  revenue  assessed  on  such  an  estate 
would  be  assessed  chiefly  with  reference  to  the  valuable  portion. 

"  (7)  In  this  case  the  suit  is  in  respect  of  fields  Nos.  878,  882  and 
1662  (area  5  bighas  and  11  biswas)  of  a  part  of  an  estate  (No.  101  of  the 
Kheivat}  recorded  assessed  separately  to  revenue  of  Rs.  14  7-0.  The 
entire  area  of  the  Kheivat  No.  101  is  13  bighas  17  biswas.  The 
plaintiff  assumes  that  every  bigha  of  Khewat  No.  101  is  squally  [496] 
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"  As  noted  above,  these  fields  may  have  been  the  mosfc  valuable 
portion  of  the  Khewat  No.  101,  and  in  assessing  the  revenue  on  it  at 
KS.  14  7-0,  the  Settlement  Officer  may  have  considered,  say,  Es.  14  as  the 
revenue  assessable  on  these  fields  and  annas  7  on  the  rest  of  Khewat 
No.  101. 

(8)  To  meet  cases  of  this  kind  the  law  lays  down  that  the  rules  as 
to  payment  of  fee  on  five  times  the  Government  revenuo  is  to  be  limited 
to  cases  where  the  suit  relates  to  the  entire  mahal  or  part  separately 
assessed,  or  a  fractional  share  of  it. 

"  (9)  The  suit  in  this  case  being  for  particular  ulots,  under  s.  7,  cl.  v 
(d)  the  fee  is  payable  on  the  market  value,  i.e.,  Ea.  600." 

OPINION. 

BURKITT,  J. — In  my  opinion  the  decision  of  the  taxing-officer  is 
correct.  I  affirm  it.  The  deficient  stamp  duty  must  be  made  good  by 
appellant  before  the  14th  instant. 


16  A.  496  =  14  A.W.N.  (1894)  180. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


ONKAR  SINGH  AND  ANOTHER  (Applicants)  v.  BHUP  SINGH 
(Opposite-party)*     [9th  August,  1894.] 

Civil  Procedure  Code,  s.  WZt—Extcuiion  of  decree— Application  to  Civil  Court  for  stay 
of  sale  in  execution  of  a  decree  of  a  Court  of  Revenue. 

The  term  "  decree  "  as  used  in  the  Code  of  Civil  Procedure  does  not  include 
the  decree  of  a  Court  of  Revenue. 

Held  therefore  that  an  application  under  s.  492  of  the  Code  of  Civil  Procedure 
for  stay  of  sale  in  execution  of  a  decree  of  a  Court  of  Revenue  in  a  suit  under 
s.  93  of  Act  XII  of  1881,  cannot  be  entertained  by  a  Civil  Court. 

(DisB.,  36  G.  352  (254)  =  13  C.W.N.  791  (792)  =  9  O.L.J.  125  ;  1  Ind.  Gas.  933  (934)  ; 
R.,  21  A.  405  J  22  A.  182  ;  16  C.L.J.  555  (556)  =  15  Ind.  Cas.  614  (615).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

The  Hon'ble  Mr.  Golvin  and  Munshi  Bam  Prasad,  for  the  applicants. 

JUDGMENT. 

[497]  BLAIR  and  BURKITT,  JJ. — This  is  an  application  under  s.  492 
of  the  Code  of  Civil  Procedure  to  obtain  an  injunction  of  a  temporary 
character  to  restrain  the  sale  of  certain  property  which  is  alleged  by  the 
applicants  to  be  in  danger  of  being  wrongfully  sold  in  execution  of  a  decree. 
The  suit  in  which  this  application  was  made  is  a  First  Appeal  in  this 
Court.  In  it  the  plaintiffs  desire  to  establish  their  title  to  certain  property, 
that  property  being  the  property  attached  and  within  measurable  distance 
of  sale  under  an  execution  under  the  decree  of  the  Collector  passed  in  a 

*  Application  under  s.  492  of  Civil  Procedure  Code  in  First  Appeal  No.  18  of  1894. 
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suit  under  s.  93  of  Act  No.  XII  of  1881.     In  that  case  the  father  of  the        1894 
present  applicants  was  the  defendant,  and  the  issue  of  the  suit  was  a  decree      AUG.  9. 

against  him,  in  execution  of  which  the   property  claimed  in  the  present 

suit   was  attached.     The  suit  was   one  against  the   father  for  profits,  and     APPBL- 
the  land  seized  was  seized  as  being  his  personal  and  exclusive  property.  The       LATE 
applicants  commenced  a  suit  in  the  Civil  Court  to  establish  their  right  to      CIVIL 

an  equal  interest  in  the  property  attached  in  the  Court  of   first  instance. 

They  were  defeated,  and  it  is  in  the  first  appeal  from  that  decree  that  the  18  A.  496  = 
present  application  was  made.  The  words  of  s.  492,  so  far  as  they  apply  1*  AWN 
to  this  case,  are  these  : — "  If  in  any  suit  it.  is  proved  by  affidavit  or  other-  <lB9i)  180, 
wise  (a)  that  any  property  in  dispute  in  a  suit  is  in  danger  of  being  wasted, 
damaged  or  alienated  by  any  party  to  the  suit,  or  wrongfully  sold  in 
execution  of  a  decree,  "  the  Court  may,  by  order,  grant  a  temporary  in- 
junction to  prevent  the  evil  apprehended.  Now  the  word  "  decree  "  is 
defined  in  the  second  section  of  Act  No.  XIV  of  1882  as  being  the  formal 
adjudication  in  a  Civil  Oourt.  The  execution  in  the  present  case  is  an 
execution  arising  out  of  a  decree  in  the  Court  of  the  Collector.  We  were 
invited  by  Mr.  Ram  Prasad  to  put  upon  the  word  "  decree  "  in  s.  492  an 
interpretation  larger  than  that  which  it  bears  in  the  definition  clause  in 
the  same  Act  so  as  to  include  the  Eevenue  Court  in  the  category  of  Civil 
Court.  No  judicial  authority  in  these  provinces  has  been  cited  in  support 
of  that  contention,  and  the  different  constitution  of  the  Courts  dealing  with 
suits  such  as  are  provided  by  the  N.  W.P.  Bent  Act,  renders  impossible  the 
drawing  of  any  sound  inference  from  cases  cited  from  the  Calcutta  Keports. 
We  are  of  opinion  that  "decree"  in  the  Code  of  Civil  Procedure  means 
[498]  a  decree  in  a  Civil  Court,  and  that  a  Civil  Qourt  does  not  include 
a  Revenue  Court.  We  find  in  Eevenue  Courts  that  when  the  Civil 
Procedure  Code  is  to  be  applied  it  is  expressly  so  provided,  so  that  as  a 
general  rule  they  are  outside  the  scope  of  the  Code  of  Civil  Procedure. 

We  need  not;  examine  the  cases  in  which  the  question  has  been 
raisei  whether  the  property  can  be  said  to  be  in  danger  of  being  wrong- 
fully sold  in  execution  of  a  decree  when  that  decree  is  a  good  and  legal 
decree.  We  find  that  the  application  under  s.  492  of  the  Code  of  Civil 
Procedure  is  an  application  to  us  to  exceed  our  jurisdiction ;  we  decline 
to  do  so,  and  the  application  is  dismissed. 

We  are  confirmed  in  the  view  we  have  taken  because  we  are 
satisfied  that  in  the  Revenue  Courts  themselves  an  adequate  remedy  can 
be  obtained*  by  the  present  applicants. 

Application  dismissed. 
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17  A.  1  (P.C.)  =  4  M  L.J.  272  =  21 1. A.  148  =  6  Bar  P.C  J.  489, 

PBIVY  COUNCIL. 

PRESENT : 

Lords  Hobhouse,  Macnaghten  and  Morris,  and  Sir  R.  Couch. 

(On  appeal  from  the  High  Court  at  Allahabad.]  — 

(P.O.)-I 

DEO  KUAR  (Plaintiff)  v.  MAN  KUAR  (Defendant).  M.L.J.  2f2= 

[15th  and  19fch  June  and  14th  July,  1894.1  21  I.I.  148= 

Voluntary  transfer  alleged  to  hivebien  made  by  a  Hindu  widow— Burden  of  proving  her  6  Baf> 
knowledg)  of  her  rights— Construction  of  the  Pensions  Act  (Act  No.  XXIII  of  1861),          18 
ons  3  and  4— Certificate  to  precede  suit  for  maUkana  payable  by  Government. 

Where  a  voluntary  transfer  by  a  Hindu  widow  is  alleged,  the  burden  of  prov- 
ing that  it  was  a  free  gift,  made  with  knowledge  by  her  of  her  rights,  is  on  the 
donee. 

The  plaintiff,  widow   of  the  only  son  who  survived  hia  father,  who  was  the 

mer  of  village  lands  and  other  property,  had  beoome  on  her  husband's  death 
without  issue  entitled,  as  his  widow,  to  the  estate  which  he  had  inherited.  But 
she  obtained  possession  of  only  half  of  it.  The  other  half  was  in  the  recorded 

ssession,  when  this  suit  was  brought,  of  the  widow  of  her  late  husband's  younger 
brother,  who  died  in  his  father's  lifetime. 

The  case  which  the  latter  widow,  as  defendant,  now  sought  to  make,  was  that 
she  had  become  entitled  to  a  share  in  the  estate  as  the  result  of  a  series  of  transao- 
ona,  by  way  of  family  arrangement,  in  whioh  the  to  widows,  and  their  mother- 
in-law,  widow  of  the  deceased  father,  had  taken  part.  These  included  a  reference 
o  arbitration,  a  release,  and  dakhil  kharij  in  settlement  records.  Held,  that  the 
plaintiff  must  succeed,  in  the  absence  of  proof,  of  which  the  burden  was  o'n  the 
lefendant,  that  the  plaintiff,  when  ceding  half  of  the  estate  to  which  she  was 
entitled,  had  knowledge  of  her  right,  as  widow,  to  the  whole,  and  had  freely 
made  what  in  effect  was  a  gift. 

A  village,  part  of  the  estate,  had  been  made  over  to  the  Government  by  the 
parties,  who  in  consideration  received  a  malikana  in  perpetuity  or,  in  other  words, 
a  grant  of  a  portion  of  the  revenue  in  lieu  of  their  proprietary  right.  Held,  that 
the  [2]  right  to  the  malikana  was  on  the  construction  of  sections  3  and  d  of  the 
.ensions  Act,  XXIII  of  1871,  in  the  absence  of  a  certificate  obtained  under  that 
iot,  execluded  from  judicial  cognizance  in  this  suit.  Vasudev  Sadashiv  Modaih 
v.  The  Coll(cior  of  Ratnagiri  (1),  and  Haharaval  Mohan  Singji  Jeysingji  v.  The 

Government  of  Bombay  (-2),  referred  to  and  approved. 
tF.,  29  B.  480  =  7  Bom.  L.R.  497  ;  18  M.  187.] 

APPEAL  from  a  decree  (25th  June  1889)  of  the  High  Court,  reversing 
a  decree  (29th  March  1888)  of  the  Subordinate  Judge  of  Banda. 

The  plaintiff-appellant  and  the  defendant-respondent  were  the  widows 
of  two  Hindu  brothers,  under  the  Mitakshara.  The  father  of  the  brothers, 
Pransukh  Ram,  a  Gujrati  Bania,  orginally  of  the  Baroda  State,  came 
thence  to  Banda  in  the  North- Western  Provinces,  where  he  lived  till  his 
death  in  February  1868.  His  son,  Ganga  Ram,  the  younger  of  the 
brothers  and  husband  of  the  present  defendant,  died  in  1863,  before  his 
father.  The  elder  brother,  Uttam  Ram,  the  husband  of  the  plaintiff,  sur- 
vived his  father,  and  having  inherited  his  shares  in  zemindari  villages  in 

(I)  4  I.A,  119  =  2  B.  99.  (a)_8  I.A.  77  =  5  B.  403. 
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1894       *^e  Banda  and  Hamirpur  districts,  land  in  the  town  of  Banda,  and  other 
JU»T  14.    family  pronerty,  the  subject  of  the  present  claim,  died  on  the  30th  October 
1875. 

The  principle  question  raised  on  this  appeal  was  whether  the  plaintiff" 

COUNCIL.  upon  ^hom  the  inheritance  had  devolved,  had  entered,  with  knowledge  of 

17  *  1      kQr  rights,  into  a  series  of  transactions  after  her  husband's  death,  ceding 

/p  c  i'_  4     to  the  defendant  as  a  free  gift  possession  of  a  moiety  of  the  estate  to  which 

H  |/j   2755=  she  herself  had  become  exclusively  entitled  during  her  life.     These  tran- 

21 1  1  148=  8ac'ions  began  when,  after  the  death  of  Uttam  Bam,  his  mother  Jarao 

fi  S       EC  J  aPP^6(^  on  the  20th  December  1875,  to  have  her,  Jarao's  name  entered  as 

*j£g  '      'that  of  the  malguzar  of  muza  Jeorahi,  pargana  Banda,  in  substitution  for 

the  name  of  her  deceased  son  in  the  settlement  record.     Her  name  was  so 

recorded  ;  and  also  the  malguzari  of  other  villages,  belonging  to  the  estate, 

was  entered  in  her  name,  as  well  as  in  that  of  the  plaintiff ;  and  of  some 

villages  all  the  three  widows  obtained  dakhil  kharji  in  their  names.     The 

facts  relating  to  the  assent  of  the  [3]  plaintiff  to  the  first  of  these  entries 

in  the  settlement  record,  when  she  was  in  Baroda,  where  she  remained  till 

1877,  as  well  as  all  the  matters  material  to  this  suit,  are  stated  in  their 

Lordships'  judgment. 

In  June  1876  the  defendant  left  Baroda  for  Banda,  and  the  plaintiff 
followed  her  in  1877.  They  lived  with  Jarao  in  Banda  till  the  death  of 
the  latter  on  the  30fch  November  1877.  Before  she  died,  two  persons 
gave  what  purported  to  be  an  award  between  the  three  widows,  dated  9th 
October  1877.  They  apportioned  one  village  of  the  family  estate  to  Jarao 
for  life,  dividing  the  rest  of  the  property  in  Banda  and  Hamirpur  between 
the  two  other  widows  in  equal  shares.  There  was  evidence  that  a  parti- 
tion among  the  widows  made  of  family  property  at  Barnagar  in  Baroda 
in  1878,  was  followed  by  the  execution  of  farkhattis,  or  releases,  support-, 
ing  the  above  division. 

Mauza  Pachanabi,  one  of  the  villages  as  to  which  a  joint  possession 
by  the  widows  was  recorded,  was  shared  by  them  with  one  Durga  Prasad, 
who  held  half  of  it.  By  an  agreement  of  the  10th  September  1880,  this 
village  was  made  over  to  the  Government  on  their  making  a  malikana 
allowance  to  the  former  owners  of  Ks.  2,000  a  year.  Of  this  Durga  Pra- 
sad sold  his  half  share  to  the  widows  ;  and  the  malikana  was  included  in 
the  present  suit.  The  principal  charges  in  the  plaint  (19th  April  1886), 
which  claimed  possession  and  mesne  profits,  valuing  the  claim  at 
Ks.  2,17,985,  were  that  the  entries  in  the  record,  whereby  it  had  been  the 
object  of  Jarao  and  Man  Kuar  to  exclude  the  plaintiff  from  her  right,  had 
been  effected  during  her  absence  and  without  her  knowledge.  Until 
Sambat  1940,  corresponding  to  1884,  she  had  known  nothing  of  the  matter. 

The  defendant  by  her  written  statement  asserted  that  by  the  custom 
prevailing  in  Gujrat,  the  birthplace  of  both  parties,  she  was  entitled  as 
a  gotraja  sapinda  to  a  share  in  the  family  property,  though  her  husband 
had  died  in  his  father's  lifetime  ;  and  she  asserted  that  Ubtam  Eam'a 
name  had  been  recorded  as  that  of  the  owner  in  possession  of  the  whole 
zamindari,  not  by  right  of  exclusive  inheritance,  but  because  he  was  head 
of  the  family  and  held  the  [4]  property  in  that  character.  On  bis  death 
a  dispute  had  arisen  between  the  parties  and  Jarao  Bai  as  to  partition 
of  the  estate,  and  the  widows  had  agreed  to  refer  the  question  of  their 
rights  to  arbitration.  The  arbitrators  had  on  the  9th  October  1877  made 
a  just  award  declaring  the  defendant  entitled  to  a  half  share.  Even  if 
the  defendant's  title  was  defective,  according  to  Hindu  law,  the  award 
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was  conclusive  and  binding  on  all  parties.  The  suit;  for  malikana  was  not        1894 
cognizable  under  the  provisions  of  Act  XXIII  of  1871.  JULY  M. 

The    issues    raised   questions  as  to  the  alleged  custom,  as  to  there        

having  been  an  award  auci  as  Co  ics  effect,  if  duly  made,  as  to  the  partition      PRIVY 
alleged,  and    the  release;   and  as  to  the  application  of  Act  No.  XXIII  of  COUNCIL. 
1871  to  the  malikaua  allowance.  

The    Subordinate   Judge,  Pandit  Batan  Lai,  found  no  proof  of  the      ^  *•  * 
alleged  custom.     Whatever  right  the  defendant  might  have  could   only  be     (P-C-)  = 
derived  from  the  plaintiff,  or  from  the  award  having  made  it  over  to  her.  M.L.J.  2 
On  fekis  point  he  found  that  the  entries  in  the  settlement  record  did  not,  21  *•*•  ^ 
in  all  cases,   correspond   with  the  assent  alleged  to  have  been  given,  nor6  ^ai'of'      ' 
yet  with  the  division  of  the  estate  recommended  in  the  so-called  award. 
The  latter  was  inoperative,  as  the  submission  of  the  parties  had  not  been 
proved,  they  having,  also,  been  absent,  and  the  whole  proceeding  having 
been  dictated  by  Jarao.     When    documents  had    been    executed  by  parda 
women,  proof  had  always  been  required  that  they  had  knowledge  of  the 
character  and  effect  of  the  transaction ;  that  they  had  some  disinterested 
advice  in  the  matter;  and  that  they  put  their  hands  to  the  document  or 
authorized  its  execution,  understanding  what  they  were  about. 

This  proof  being  absent,  the  plaintiff  was  entitled  to  decree,  but  the 
malikana  allowance  could  not  be  decreed,  as  it  fell  within  the  meaning  of 
section  3  of  Act  No.  XXIII  of  1871,  the  Pensions  Act,  and  no  certificate 
had  beer»  obtained. 

On  appeal,  the  High  Court  (SlB  J.  EDGE,  C.  J.,  and  BnODHDRST,  J.) 
reversed  this  judgment,  and  dismissed  the  suit. 

Their  view  of  the  case  rendered  it  unnecessary  to  consider  the 
alleged  custom.  They  decided  in  favor  of  the  defendant  as  to  the 
[5]  fact  that  the  plaintiff  bad  ceded  to  her  the  half  share,  finding  on 
the  evidence  that,  the  defendant  had  obtained  from  the  plaintiff,  who 
well  knew  her  own  rights  and  who  had  the  protection  of  her  uncle  Jia 
Earn,  since  deceased,  when  she  was  at  Banda  in  1877,  the  property  of 
which  the  defendant  had  been  in  possession  for  nine  years  before  this 
suit  was  brought.  They  were  satisfied  that  the  plaintiff,  far  from  having 
made  out  a  case  of  fraud  or  concealment,  was  acquainted  from  the  first 
with  what  was  being  done,  and  that  the  arrangement  was  one  that  was 
carried  out  as  an  award  made  in  accordance  with  the  wishes  of  the  three 
widows  as  to  the  settlement  of  their  claims  upon  the  estate.  They  ob- 
served that  there  was  nothing  to  prevent  the  plaintiff  from  giving  evidence 
to  show  the  fact  that  she  was  in  1877,  and  down  to  1882,  in  ignorance  of 
her  legal  rights,  or  of  what  was  being  done.  She  was  not  strictly  parda- 
nashini ;  she  was  not  called  eitheir  to  show  ignorance  of  law,  if  it  could 
assist  her,  or  ignorance  of  fact,  if  any  existed.  Nor  vtas  she  called  to 
show  that  she  was  ignorant  of  the  acts  of  her  own  mukhtar,  of  the  suit 
of  1878,  which  terminated  in  a  decree  against  her  and  the  present  defend- 
ant. In  conclusion,  they  were  satisfied  that  the  plaintiff  was  an  assent- 
ing party  to  the  arrangement  which  finally  resulted  in  the  mutation  of 
names  and  in  the  defendant's  obtaining  the  property  claimed. 

On  this  appeal  Mr.  J.  H.  A.  Branson  and  Mr.  W.A.  Baikes,  for  the 
appellant,  argued  that  the  judgment  of  the  High  Court  was  erroneous. 
The  prima  facie  case  which  the  plaintiff  had  brought  forward  had  been 
sufficient  to  throw  the  burden  of  proof  on  to  the  defence  to  establish 
that  a  clear  assent  from  her,  with  knowledge  on  her  part  of  her  rights, 
had  been  given  to  transactions  dividing  among  three  persons  the  estate 
to  which  she  was  exclusively  entitled.  Arrangements  were  said  to  have 
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1894       apportioned  it  to  her  brother-in-law's  widow  and  to    her  mother-in-law. 

JULY  14.    But  no  proof,  and  hardly  any  attempt  at  evidence,   was  on  the  record  to 

show    that  what  had  been  nothing    less  than  a  free  gift  had  been  made 

PRIVY      by  the  plaintiff  with  knowledge  of  her  righta. 

COUNCIL.  An   alienation   purporting  to  have   baen  made  by  a   Hindu  widow, 

not  shown  to  have  had  independent  advice,  made  for  no  consider-£6]ation, 

and    without      an    equivalent,    could    not     be    supported ;    and    here, 
(P,C.)=       in  addition,  there    was  a  complete    absence  of  evidence    as  to  her  having 
H.Li   2 '2  =  bacj  anv    kQOWiQ(3ge  of    her  rights,    or    of  the  extent  to  which  she  was 
21 1. A.  1  8=>  giving  them   away.     The  so-called  award  could  not  support  the  gift.     It 
J  S»r.  P.O.J.  wag  noj.  an  awarfl  aj;  aii(  having  been  drawn  up  at  the   mere   dictation  of 
'"'         Jarao  Bai  ;  and  even  if  properly  made,    upon    submission  proved,  which 
it  had  not  been,  that  award    had   never   baen  acted  upon.  '  The  entries 
in  the    settlement    record  did  not  correspond    with  it.     Not    one    of  the 
successive  steps  towards  the    alleged    family  settlement  bad    been    ade- 
quate, nor  were  they  sufficient  to  support  the  defendant's  case  when  taken 
altogether.     The  claim  for  malikana  had  been  included. 

Mr.  J.  D,  Mayne  and  Mr.  G.  E,  A.  Ross,  for  the  respondent;,  argued 
that  the  judgment  of  the  High  Court  was  right.  It  had  been  alleged  on 
the  plaintiff's  original  case  that  she  had  been  absent,  and  unaware  when 
matters  had  transpired  to  which  she  in  fact  assented.  But  now  that  all 
the  evidence  that  could  have  been  adduced  was  before  the  Court,  the 
question,  on  whom  fell  the  burden  of  proof  was  of  less  importance  than 
the  consideration  whether  the  evidence,  taken  as  a  whole,  did  not  establish 
that  she  was  aware  of  her  rights  when  she  gave  her  assent.  This  issue, 
though  lately  developed,  was  readily  accepted  by  the  defence,  which  now 
insisted  that  the  plaintiff  was  not  in  ignorance  of  her  rights  when  she  gave 
her  assent  to  the  entries  in  the  settlement  record,  and  to  other  steps  in 
the  transactions  which  had  amounted  to  a  family  arrangement  between 
the  three  widows.  This  widow  had  on  the  evidence  a  fair  working  know- 
ledge of  her  rights,  and  how  she  was  dealing  with  them.  That  was  the 
strength  of  the  case  for  the  defence  coupled  with  the  reasonable  and  just 
character  of  the. result,  to  which  actual  assent  had  been  given.  It  was 
argued  that  the  evidence,  as  a  whole,  showed  that  the  plaintiff,  wish  full 
knowledge  of  her  rights,  intended  to  cede  to  the  defendant  her  right  of 
management  and  possession  over  the  villages  now  sued  for.  There  had 
been  no  attempt  to  diminish  or  affect  the  rights  of  any  reversioner  after 
Ufctam's  widow;  and  she  had  been  shown  to  have  [7]  been  willing  and 
competent  [to  make  a  gift,  whereby  the  widow  of  her  brother-in-law, 
in  pursuance  of  a  family  arrangement,  would  have  possession  for  her 
life  of  a  moiety  of  the  former  widow's  estate. 

Mr.  J.  H.  A.  Branson,  in  reply,  maintained  the  want  of  proved  know- 
ledge on  the  plaintiff's  part,  citing  Ashgar  Ali  v.  Delroos  Banoo  Begum 
(1). 

Afterwards,  on  the  14th  of  July,  their  Lordshipa'  judgment  was  deli- 
vered by  Lord  HoBHOUSE. 

JUDGMENT. 

This  is  a  family  dispute.  The  defendant,  who  is  the  present  respon- 
dent, has  been  placed  in  possession  of  half  the  family  property,  and  the 
plaintiff,  who  is  appellant  and  who  is  in  possession  of  the  other  half, 
claims  the  whole.  The  family  whose  property  is  in  question  were  Gujarati 

(1)  8  0.  324. 
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Baniaa,    who    soma    time    back    migrated    from  Baroda  to  Banda,    but       1894 

retained  some  property  in  Baroda,  and  had  relatives  there.     They  were  a    JULY  14. 

joint  Hindu   family  subject  to  the  law  of  the  Mitakshara,     In   the  year 

1868   Pransukh  Ram,   the   then  baad  of  the  family,  died  at  Banda.     He      PRIVY 

loft  surviving  him   his  widow  Jarao  Bai,  and  one  son  Utfcam  Earn,   and  COUNCIL. 

two  daughters.     Ho  had  another  son  Ganga  Earn,  who  predeceased  him, 

leaving  no  issue.     Uttam  Earn,    who  took  the  whole   inheritance,  died  on 

the  30th  October  1875,  leaving  no  male  issue.    The  plaintiff  is  his  widow.     (p-c-)  = 

The  defendant  is  the  widow  of  Ganga  Earn.  M.L  J.  272 

There  is  now  no  question  but   that  on  Uttam  Eam's  death  the  whole  2*  *•*•  ^ 
inheritance  devolved  on  the  plaintiff.    She  then  thought  she  was  pregnant6  Sap-  p-Ci* 
and  miglH  have  a  son,  but  those  hopes  were  delusive.     In  this  suit  it  has         489. 
been  contended  that  the  defendant  was  entitled  to  share  1n   the  inheri- 
tance on  the  ground  of  some  local  or  caste  custom  applying  to  the  family  ; 
but  it  has    been  found  that   there  is  no  such  custom,  and   there  ia  no  evi- 
dence that  the  plaintiff's  right   to  inherit  was  ever  seriously  brought  into 
question  prior  to  this  suit. 

The  plaintiff's  claim  is  denied,  and  the  defendant's  title  is  rested  on 
the  ground  that  by  a  long  series  of  transactions  which  [8]  will  be  passed 
in  review,  the  plaintiff  transferred  to  the  defendant  a  moiety  of  the  plain- 
tiff's property.  The  Subordinate  Judge  held  that  there  was  no  such 
transfer  and  gave  the  plaintiff  a  decree.  The  High  Court  thought  differ- 
ently and  dismissed  the  suit.  From  that  decree  the  plaintiff  now  appeals. 

The  first  transaction  is  an  application  by  Jarao,  the  widow  of 
Pransukh  and  the  mother  of  Uttam,  made  on  the  20th  December  1875, 
to  have  her  name  substituted  for  that  of  her  son  in  the  settlement 
records.  The  evidence  of  proceedings  on  this  application  is  contained  in 
the  recitals  to  an  order  dated  the  25th  November  1876,  relating  to  the 
lambardarship  of  one  of  Uttam's  raauzas. 

It  appears  that  the  plaintiff  was  then  in  the  family  house  at  Barna- 
gar  in  Baroda,  and  that  the  presiding  Settlement  Officer  communicated 
with  her  through  the  British  Agent  at  Baroda.  On  the  12th  June  1876, 
the  Settlement  Officer  received  a  letter  from  the  Agent  as  follows  : — 

"  I  send  herewith  the  orginai  deposition,  in  Gujrati,  of  Musammat  Diwali  Bai, 
widow  of  UtUm  Rim,  with  an  English  translation  thereof.  She  has  given  her  consent 
to  tha  entry  of  the  name  of  the  mother  of  Uttam  Ram  in  the  settlement  papers  in 
place  of  her  deceased  son,  on  the  following  conditions  : — '  I  am  with  child,  in  the  first 
place.  In  the  event  of  a  son  being  born  his  name  shall  bs  entered  as  the  heir  to  the 
estate  of  Uttam  Rim  ;  secondly,  if  a  son  ba  not  born,  my  name  ahall  be  entered  after 
the  death  of  the  mother  of  Uttam  Ram'." 

Upon  that  he  delivered  the  following  opinion  : — 

"  As  Diwali  Bai,  the  widow  of  Uttam  Rim,  deceased,  does  not  relinquish  her 
tight  it  appears  necessary  that  the  names  of  both  tha  Musammats,  with  a  detail  of 
their  shares,  be  entered,  but  by  way  of  precaution  it  may  ba  ascertained  from  the 
Collector  if  there  is  any  harm,  in  his  opinion,  in  entering  the  names  of  both  the 
Musammatp.  It  is  clearly  to  be  stated  that  the  whole  management  will  rest  with  the 
mother  of  Uctam  Ram.  By  the  time  the  papers  are  prepared  it  will  have  been  ascer- 
tained whether  Musammat  Diwali  Bai  has  given  birth  to  a  son." 

On  the  20th  June  1876,  the  Collector  sent  an  answer  of  a  very 
extraordinary  character.  He  said  that  in  his  opinion  there  was  no  harm 
in  entering  the  names  of  Jarao  and  also  that  of  the  defendant.  Why 
the  Collector  took  upon  himself  to  introduce,  quite  gratuitously  it  seems, 
the  name  of  the  defendant,  is  nowhere  [9]  explained.  It  appears  to  have 
been  the  beginning  of  a  series  of  errors. 

The  Settlement  Officer  indeed  acted  correctly,  for  on  the  4th  July  he 
directed  that  the  office  should  make  an  entry  of  names  according  to  the 
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1894       order  of  the  12fch  June.     But  the  case  was  transferred  to  the  Settlement 
JULY  14.     Court  of  Banda,  when  the  following  proceeding  took  place,  apparently  on 
the  12th  August : — 

rRIVY  "Musamrnal;  Jarao  Bai,  the  mother  of  Setb  Uttam  Bam,  deceased,  presented  a  peti- 

COUHCIL.   'ion  to  the   Settlement  Officer  for  the  entry  of  her  name  alone  in  place  of  Seth  Uttam 

Bam.     The  order  passed  thereon  was  that  there  were  three  heirs  to  this  estate,  viz., 

17  A.  1  (1)  Musammat  Jarao  Bai,  the  widow  of  Pransukh  Bam,  deceased  ;  (2)  Diwali  Bai,  the 
(P  Q  )—I  wid°w  °f  Uttam  Bam,  deceased  ;  and  Musammat  Banke  Bai,  widow  of  Ganga  Bam, 
•t  f  I  oi«  deceased  ;  and  that  therefore  it  was  expedient  to  enter  the  names  of  all  the  three  with 
M  L.J  2  =»  jjjjg  oon(jition,  that  the  management  of  the  whole  estate  should  be  entrusted  to 
21  I. A.  148—  Musammat  Jarao  Bai  for  her  life,  and  that  when  a  new  khewat  would  be  prepared  the 
6  Bar.  P.C.J.  names  should  be  entered  according  to  this  order  in  equal  shares." 

589.  In  this  way  it  seems  that  the  Revenue  Gourb,  misled  by  the  Collec- 

tor's letter,  gave  the  defendant  a  position  to  which  she  had  no  right, 
which  was  not  conceded  to  her  by  the" plaintiff,  and  was  not  demanded 
either  by  herself  or  by  Jarao  on  her  behalf. 

The  order  of  the  25th  November  1876,  in  the  Preamble  of  which  the 
above  stated  proceedings,  and  some  subsequent  proceedings  in  September 
and  November,  are  narrated,  was  made  for  the  purpose  of  settling  a 
dispute  in  the  mauza  of  Jeorahi.  The  question  was  whether  one  Bhura, 
a  shareholder,  or  the  heirs  of  Uttam  should  be  entered  as  lambardar. 
The  Settlement  Deputy  Collector  decided  in  favour  of  the  heirs  ;  in 
entering  the  heirs  he  followed  the  error  of  the  order  of  Auguat.  In  his 
judgment  he  states  that  the  heirs  are  the  three  widows,  and  in  his  order 
he  directs  that  their  names  should  de  entered  in  equal  shares  with  f,he 
following  conditions : — 

"  That  the  whole  management  of  the  estate  will  be  entrusted  to  Musammat  Jarao 
Bai  during  her  lifetime,  and  that  in  the  event  of  a  son  being  born  tn  Musammat 
Diwali  Bai,  who  was  with  child  at  the  time  of  the  death  of  Seth  Uttam  Bam,  the 
name  of  the  son  would  bo  entered  as  successor  to  Seth  Uttam  Bam,  deceased,  in 
respect  of  the  property." 

It  is  not  clear  upon  the  record  in  how  many  of  Uttam  Eam's 
mauzas,  26  in  all,  the  above  procedure  was  followed  when  the  [10] 
names  were  changed.  It  would  seem  that  in  some  the  name  of 
Jarao  alone  was  entered  ;  in  some,  the  plaint  says  three,  the  names  of 
Jarao  and  the  plaintiff ;  and  in  some,  as  in  Jeorahi,  the  three  names.  That 
inquiry  is  not  now  of  importance.  The  point  is  that  the  true  heir,  the 
plaintiff,  was  not  in  any  case  entered  in  lieu  of  Utbam.  There  is  nothing 
to  show  that  she  know  her  rights  or  received  any  independent  advice. 
But  even  if  she  did  know  what  she  was  doing  when  she  made  her  deposi- 
tion in  May  1876,  the  orders  of  August  and  November  1876  were  wholly 
at  variance  with  her  intentions  as  expressed  in  that  deposition,  and  with 
the  direction's  of  the  Settlement  Officer  made  upon  it  on  the  12th  June 
and  the  4th  July.  It  is  in  the  opinion  of  their  Lordships  beyond  doubt 
that  at  this  time  the  plaintiff  might  have  maintained  a  suit  for  the 
correction  of  the  records  by  the  insertion  of  her  own  name  as  sole  heir. 

The  next  stage  in  the  transactions  took  place  during  the  year  1877, 
and  is  quite  as  extraordinary  as  the  first  stage.  It  terminated  in  a  docu- 
ment dated  the  9bh  October  1877,  purporting  to  be  an  award  of  arbitra- 
tion by  Seth  Kishan  Chand  and  Laohman  Shankar  Bhat;  but  the  circum- 
stances which  led  up  to  this  award  are  left  in  deep  obscurity.  The  arbi- 
trators recite  that  the  three  widows  have  appointed  them  "  for  the  settle- 
ment of  their  respective  contentions  in  respect  of  the  right  of  ownership  " 
over  Uttam's  property.  But  they  do  not  settle  any  such  contention,  nor 
do  they  intimate  what  contentions  there  were.  They  recite  thus  :— 

330 


YIIIJ  DEO  KUAR  V.  MAN  KUAR  17  All.  12 

"  Musammat  Jarao  Bai  was  asked  by  us  in  what  manner  she  wished  the  parti-  1894 
tion  to  be  made  ;  to  which  she  replied  that  she  wished  mahal  Pransukh  Ram,  situated 
in  niauzi  Chhanon,  pargana  Sihonda,  to  be  given  to  her  for  her  maintenance,  and  that 
as  regards  the  remaining  zimindari  villages  and  property  and  chattels  held  in  common, 
she  wished  t'  r-t  they  should  be  divided  in  two  equal  share?,  and  one-half  given  to 
each  of  her  two  daughters-in-law,  and  that  this  course  would  be  agreeable  to  her." 

And  then  they  go  on  to  express  Jarao's    wishes  in  the  form  of  an  award  ; 

directing  as  to  most  of  the  mauzas  that  they  shall  be  held  by  the  two  17  *•  * 
younger  widows  in  equal  moieties,  and  as  to  some  giving  them  to  one  or  (P'C-)  = 
60  the  other  in  entirety,  but  so  as  to  give  about  the  same  value  to  each.  M.L.J.  272 

[11]  The  agreement  to  refer  has  not  been  proved.  A  copy  was  tendered  |*  *'^'p^ 
but  rejected  by  both  Courts.  Both  the  arbitrators  have  given  aridence  in  •  aiJ89'  ' 
the  suit,  apparently  with  great  candour.  Neither  of  them  mentions  what 
the  point  of  dispute  was.  According  to  both  the  award  originated  with 
Jarao.  Neither  of  them  had  any  communication  with  the  two  younger 
widows  about  the  award,  either  before  it  or  after.  Kishun  Chand 
says,  "  As  to  the  arbitration  I  had. asked  Jarao  Bai  what  was  the  award 
to  be"  ;  and  then  he  did  as  she  bid  him.  Lachmi  Sbankar  says,  "  We, 
the  arbitrators,  did  nob  make  the  award  according  to  our  own  judgment. 
We  made  the  award  as  asked  by  Jarao  Bai."  It  is  obvious  that  such  a 
proceeding  is  not  an  award  at  all,  but  is  entirely  devoid  of  legal  effect,  as 
it  was  treated  by  the  Subordinate  Judge.  The  right  which  the  plaintiff 
had  to  sue  for  her  inheritance  prior  to  the  award  remained  to  her 
undiminished  by  the  award. 

It  is  not  indeed  contended  by  the  defendant's  counsel  that  the  award 
by  itself  can  have  any  legal  effect.  Nor  do  their  Lordships  understand 
that  the  learned  Judges  of  the  High  Court  so  treated  it,  though  they  lay  a 
good  deal  of  stress  upon  it.  They  hold  that  there  was  "family  arrange- 
ment in  settlement  of  the  contentions  between  the  ladies,"  and  that  this 
arrangement  was  carried  out  in  the  way  of  an  award  in  accordance  with 
the  wishes  of  the  three  ladies  as  to  the  settlement  of  their  respective  claims 
to  the  estate."  That  seems  quite  a  legitimate  use  to  make  of  the  award, 
if  only  the  evidence  supports  it. 

But  first,  their  Lordships  cannot  find  what  contentions  or  claims 
there  were  to  be  settled.  They  pressed  the  defendant's  counsel  on  this 
point,  and  he  could  not  point  out  any  indication  of  any  such  contention  or 
claim  except  the  general  statement  in  the  award  itself.  What  the  evidence 
shows  is  that  there  was  personal  friction  between  the  two  younger  widows, 
which  they  palliated  by  setting  up  separate  domestic  arrangements,  but 
which  the  division  of  Uttam'  s  proprety  had  no  tendency  to  allay,  They 
were  not  less  likely," perhaps  more  likely,  to  fall  out  in  taking  accounts 
of  the  shares  due  to  each,  than  in  settling  the  maintenance  to  which  the 
[12]  defendant  was  entitled.  And  secondly,  there  is  no  evidence  to  con- 
nect the  award  with  the  wishes  of  the  there  ladies.  It  embodied  the 
wishes  of  Jarao.  But  we  know  nothing  of  the  plaintiff's  wishes  except  by 
her  deposition  of  May  1876,  and  that  gives  no  countenance  to  the  award. 

In  opening  the  defendant's  case  Mr.  Mayne  frankly  admitted  that 
here  was  no  award  in  any  legal  sense,  and  that  he  could  not  find  any 
consideration  passing  from  the  defendant  to  the  plaintiff  so  as  to  support 
his  client's  case  on  the  ground  of  contract.  But  he  contended  that  the 
whole  series  of  transactions  between  Uttam's  death  and  the  institution  of 
his  suit,  of  which  the  award  is  an  important  item,  supports  the  conclusion 
that  for  some  motive  or  other  the  plaintiff  deliberately  intended  that  her 
sister-in-law  should  have  an  equal  share  in  the  property.  And  he  subjected 
the  whole  evidence  to  a  very  careful  examination  to  prove  that  point.  That 
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1895       in  effect  puts  the  defendants's  case  on  the  footing  of  a  free  gift  by  the 

JULY  14.    plaintiff,  and  Mr.  Mayne  accepted  that  issue.     This  is  not  the  issue  raised 

by  the  pleadings,  nor  the  issue  presented  to  the  Subordinate  Judge  ;  but  as 

PRIVY      ifc  may  have  been  inthe  mind  of  the  High  Court  their  Lordships  have  consi- 

COUNCIL.   dered  this  view  of  the  evidence.     In  order  to  succeed  upon  it  the  defendant 

must  show  that  the  plaintiff,  knowing  her  rights  and  knowing  that  she 

17  Al1      was  making  a  free  gift  to  her  sister-in-law,  did  so  make  it. 
(P.C.)=  Their  Lordships  have  already  ahown  that  prior  to  the  award  the 

M.L.J,  272=  evidence  \a  DO|j  favourable  but  adverse  to  the  theory  of  such  a  gift.     The 
1 1. A.  148=  awar(j  itself  adds  to  the  adverse  evidence ;  for  if  the  plaintiff  wished  to 
JSar.  P.C.Ji  make  a  gjf^  why  should  Jarao  set  up  the  fictitious  machinery  of  an  arbi- 
*^9t         tration  ?     If  their  Lordships  are  to  find  evidence  for  a  gift  they  must  find 
it  in  circumstances  subsequent  to  the  award.     And  that  brings  us  to  the 
third  stage  of  the  history. 

On  the  13th  November  1877,  Jarao  died.  During  her  life  no  muta- 
tion of  names  was  made  in  pursuance  of  the  award  ;  but  that  period  was 
so  short  that  no  importance  can  be  attached  to  the  omission.  On  the 
25th  November  the  karinda  of  Jarao  applied  to  the  Settlement  Court 
stating  that  she  was  the  zamindar  of  mauza  [13]  Malathu,  one  of  Uttam's 
mauzas,  and  that  the  plaintiff  and  defendant  were  the  heirs  ;  and  he  asked 
that  their  names  should  be  entered  in  lieu  of  hers  as  mortgagees  of  a  large 
number  of  parcels.  That  mutation  was  ordered  accordingly  :  "  by  right 
of  inheritance  "  as  the  order  expresses  it.  On  the  7th  December  1877, 
one  Khan  Muhammad,  calling  himself  karinda  and  mukhtar  of  the  two 
widows,  applied  for  mutation  of  names  in  Samaria,  another  of  Ufctam's 
mauzas.  He  puts  into  their  mouths  the  statement  that  Jarao  was  proprie- 
tor and  owner  of  the  entire  16  annas,  and  that  her  daughters-in-law  are 
her  heirs.  Similar  applications  were  made  in  other  mauzas  by  other 
karindas.  So  far  as  they  are  given  in  the  record  they  are  to  the  same 
effect  as  the  two  just  stated.  The  result  of  the  evidence  is  that  the  names 
of  the  plaintiff  and  defendant  came  to  be  entered  jointly  in  respect  of  the 
properties  now  sued  for  within  a  few  months  of  Jarao's  death,  on  the 
statement  that  she  was  the  owner  and  that  they  were  her  heirs. 

Pausing  again,  we  may  ask  how  the  mutations  of  names  in  1878 
support  the  theory  of  a  gift  by  the  plaintiff,  or  if  it  is  preferred  so  to  put  it, 
of  the  existence  of  wishes  on  the  part  of  the  three  widows  which  the  award 
correctly  expressed.  The  answer  is,  that  the  mutations  are  not  in 
accordance  with  the  award,  and  instead  of  supporting  it  throw  discredit 
on  ifc. 

Take  for  instance  mauza  Baragaon,  which  is  one"  of  those  now  held 
in  moieties,  and  is  put  in  suit  accordingly,  but  the  award  gives  it  to  the 
plaintiff  in  entirety.  So  mauza  Keri  was  awarded  to  the  defendant  in 
entirety,  but  is  held  in  moieties.  There  is  at  least  one  other  mauza  in 
the  same  position,  probably  more,  but  it  is  not  easy  to  trace  the  whole 
list. 

Independently  of  those  variations,  not  material  as  regards  value, 
but  material  as  showing  that  it  was  not  the  award  which  the  agents  of 
the  parties  took  for  their  guide,  the  whole  claim  for  the  mutations  of  1878 
was  founded  on  statements  which  differ  as  widely  from  the  award  as  they 
do  from  the  truth.  The  statement  that  Jarao  was  owner  and  proprietor 
contradicts  everything  that  preceded  it.  By  the  plaintiff's  consent  in 
1876  Jarao  was  let  in  to  be  joint  owner  [14]  and  manager ;  possibly  for 
such  an  interest  as  would  be  ascribed  to  the  widow  of  Pransukh  if  he 
had  died  without  male  issua.  By  the  award  she  took  no  interest  in  any 
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part  of  the  property  except  in  one  mauza,  for  life.     Lachmi  Sbankar  is        1894 
quite   right    in    saying,    "  The    arbitration    award  was  not  acted  upon.    JULY  14. 

Mutation  of  names  was  not  made  according  to  it the  names  of  Man 

Kuar  and  Deo  Kuar  were  entered  in  respect  of  equal  shares  by  right  of      PRIVY 
inheritance.     The    names    were    entered    by    right  of  inheritance    from  COUNCIL. 
Jarao  Bai."  

Now  those  who  allege  that  a  gift  is  to  be  inferred  from  a  series  of      J7  *•  * 
transactions  should  bo  able  to  show  a  reasonable  amount   of  consistency     (P-C.)  =  4 
in  the  transactions  on   which  they  rely.     We  have  seen  that  the  muta-  ".L.J.  272= 
tions  of  1876   were  contrary   so  the  plaintiff's  wishes  expressed  in  her 2l  '•*•  J*8: 
deposition,  of  that  year,  and  that  the  award   was   equally  contrary  to  the6^ar>  ^-O.' 
deposition  and  to  the  mutations  of  1876.     Now  it  appears  that  the  muta-        *89. 
tions  of  1878  were  just  as  contrary  to  the  deposition   and   to  the  former 
mutations  and  to  the  award.     So  far  the  evidence  appears  to  their  Lord- 
ships to  be  destructive  of  the  theory  now  put  forward  on  behalf  of  the 
defendant. 

An  attempt  is  made  to  support  the  award  or  the  arrangement  express- 
ed in  it  by  showing  that  Chunni,  a  daughter  of  Jarao,  who  was  awarded 
an  annuity  of  Es.  50,  sued  the  plaintiff  and  defendant  for  it  and  got  a 
decree.  BUG  supposing  those  proceedings  to  be  evidence  in  this  suit,  the 
answer  is  that  the  suit  was  undefended  and  the  decree  made  ex  parte  and 
there  is  neither  proof  nor  probability  that  the  plaintiff  knew  anything 
about  them.  Lachmi  Shankar,  who  acted  for  her,  says  that  he  did  not 
tell  her  about  the  suit.  He  adds,  "all  the  suits  were  brought  in  consulta- 
tion with  me  and  Gobind  Das.  It  was- a  work  connected  with  the  shop. 
There  was  no  occasion  to  refer  to  Deo  Kuar  and  Man  Kuar."  The  same 
kind  of  observation  applies  with  nearly  as  much  force  to  the  two  docu- 
ments filed  in  the  Tahsildar's  Court  in  1880.  One  is  said  to  bear  the 
plaintiff's  mark,  the  other  her  full  signature.  Bui  no  proof  is  offered  that 
any  explanation  of  the  documents  was  given  [15]  to  her,  or  that  she  gave 
any  intelligent  assent  to  them.  The  Subordinate  Judge  observes  of  all 
this  class  of  evidence  that  the  whole  affair  is  the  work  of  agents  and 
mukhtars,  and  that  no  care  appears  to  have  been  taken  such  as  the  law 
requires  in  the  case  of  pardanshin  ladies.  Their  Lordships  think  that 
those  remarks  are  justified  by  the  evidence. 

Great  reliance  has  been  placed  upon  the  fact  that  in  the  year  1878 
a  partition  was  effected,  through  a  panchayat  acting  on  behalf  of  the  two 
younger  widows,  of  a  family  house  and  some  chattels  in  Barnagar.  This 
operation,  it  is  argued,  is  exactly  in  accord  with  the  doings  in  Banda, 
— and  not  only  so,  but  by  the  farkhati,  or  deed  of  release  made  between 
the  parties,  the  partition  in  Banda  is  expressly  affirmed.  Certainly  if  all 
this  was  brought  home  to  the  plaintiff,  and  it  were  shown  that  with  full 
information  and  intelligence  she  authorized  such  a  partition  and  signed 
such  a  deed,  it  would  tell  for  the  defendant.  Bat  there  is  no  evidence  to 
that  effect.  The  plaintiff's  name  was  signed  by  one  of  her  uncles;  and 
the  deed  of  release  sets  out  with  a  serious  mis-statement.  The  property  is 
represented  as  that  of  Pransukb,  who  stood  in  an  equal  relation  to  his 
two  daughters-in  law.  But  it  was  in  fact  the  property  of  Uttam,  the 
plaintiff's  husband.  Whatever  may  be  the  local  customs  of  Baroda  (and 
none  are  proved)  it  is  impossible  to  suppose  that  the  desent  from 
Pracsukh  to  Uttam  ought  to  be  passed  over  in  silence,  or  that  the  plaint- 
titf  understood  her  true  position.  Indeed,  it  is  a  most  remarkable 
phenomenon  in  this  case,  that  wherever  we  come  across  statements  or 
entries  referring  to  title  they  are  based  on  error.  Their  Lordships  are  of 
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1894       opinion  that  the  Barnagar  transactions  ara  of  vary    little,  if  any,  help  to 
JULY  14.    fcQe  defendant's  case. 

The  real  strength  of   her  case  is   her  possession,  which    appears  to 

PRIVY      have  continued  for  about   eight  years   before  suit.     It  is  nob  long  enough 

COUNCIL,   to  afford  a  defence  by  mere  lapse  of  time.     It  is  one  of  the  cir<mmstances 

to  be  taken  into  consideration  in  estimating   the   theory  of   the    plaintiff's 

17  A.  1      wish  to  maka  a  gift  to  her  sister-in-law  ;  a  very  important  one  doubtless, 

(P.C.)  =  4     and  such  as  might  reasonably  incline  a  [16]  court  of  justice  in  tbe  defend- 

M.L  J.  272=  ant's  favour  if  the  prior  history  of  the  case  was  in  her  favour.     But  their 

21 1. A.  148—  Lordships  have  shown  reasons  for  concluding  that  the  prior   transactions 

6  Sar.  P.O. J.  are  DO{;  only  not  favourable,  but  are  decidedly  adverse,  to  the  defendant. 

In  their  judgmsnt  the  evidence  shows   that,  either   from  tha  influence  of 

Jarao,  or  from    carelessness  or  mistakes  on    the  part  of    officials  and   of 

family  agents,  a  number  of  unwarrantable  liberties  were  "taken  with    the 

plaintiff's  name  and  interest;  and  that  the  defendant  thereby  gained  a 

position  to  which  she  was  not  entitled.     It  is  clear  to  them  that,  at  least 

as  recently  as  the  mutations  of    1878,  the  plaintiff  might    have  sued  to 

havo  her  property  restored  to  her,  and  that  to  such  a  suit;  there  could  have 

been  no  substantial  defence.     Her  inaction  is  not  explained  except  by  her 

statement  in  the  plaint  that  she  had  only  then  discovered  what  had   been 

done.     Very    likely   that  ia  an  exaggerated  statement  of  her  ignorance. 

But  even  supposing  that  she  learned  the  defendant's  position  in  the  course 

of  1878,  and  that  she  was  supine   for  eight   years,  that  is  no  sufficient 

reason  for  imputing  to  her    wishes  and  intentions  which  all  the  other 

circumstances  of  the  case  contradict. 

There  is  a  minor  point  respecting  the  malikana  of  mauza  Pachanahi, 
which  amounts  to  Es.  1,500  per  annum.  As  between  the  plaintiff  and 
defendant,  it  stands  in  exactly  the  same  position  as  the  other  proparby, 
but  the  Subordinate  Judge  considered  that  the  jurisdiction  of  the  Civil 
Court  is  taken  away  by  the  Pensions  Act,  1871.  The  plaintiff  made  it  the 
subject  of  appeal  to  the  Hi^h  Court,  bu*  of  course  it  was  there  m^gH  in 
the  larger  issue  decided  adversely  to  her.  She  has  raised  the  question 
again  on  this  appeal.  Mr.  Mayne  declined  to  aTgue  it  on  the  defendant's 
behalf.  Mr.  Branson  submitted  rather  than  argued  it  on  behalf  of  the' 
plaintiff ',  but  he  cited  no  authority,  and  their  Lordships  have  not  been 
able  to  find  any  bearing  directly  upon  the  subject. 

The  Pensions  Act,  1871,  enacts  that: —  '  Except  as  hereinafter 
provided,  no  Civil  Court  shall  entertain  any  suit  relating  to  any  pension 
or  grant  of  money  or  land  revenue  conferred  or  made  by  the  British  or  any 
former  Government,  whatever  may  have  been  [17]  the  consideration  for 
any  such  pension  or  grant,  and  whatever  may  have  been  the  nature  of 
the  payment,  claim  or  right  for  which  such  pension  or  grant  may  have  been 
substituted."  The  expression"  grant  of  money  or  land  revenue"  is  inter- 
preted to  include  anything  payable  on  the  part  of  Government  in  respect 
of  any  right,  privilege,  perquisite  or  office. 

Mauza  Pachanahi  was  takep  into  the  hands  of  the  Government  and 
held  khas  in  or  before  the  year  1880,  and  by  a  deed  dated  in  September 
of  that  year  the  plaintiff  and  defendant  formally  made  over  to  Govern- 
ment their  proprietary  rights  on  consideration  of  receiving  Es.  2,000  per 
annum  as  malikana  in  perpetuity  Malikana  is  the  allowance  made  to 
nrooripfcovg  so  dispossessed.  Bv  Regulation  VII  of  189.9  it  might  vary  from 
5  to  10  per  cent,  of  the  income  realizad.  That  Regulation  was  repealed 
as  regards  the  Norfch-Western  Provinces  by  Act  XIX  of  1873,  and  fresh 
provisions  for  allowances  to  dispossessed  proprietors  were  substituted.  It 
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does  not  appear  under  what  circumstances  the  mauza  was  taken  into  khaa        1894 
management,  bub  it  cannot  be  doubted  that  the    allowance    stipulated  for     JULY  14. 
and  granted  was  of  the  nature  indicated  by  the  term  malikana,  i.e.,  a  grant 
of  a  portion  of  the  revenue  in  lieu  of  pre-existing  proprietary  rights.  PRIVY 

Ib  is  at  first  somewhat  surprising  that  a  property  which  has  been  the  COUNCIL, 
subject  of  bargain  and  of  formal  grant  should  be  excluded  from  the  cog- 
nizance of  Civil  Courts.  Bub  it  cannot  ba  denied  that  it  falls  within  the 
literal  construction  of  the  words  of  the  Pensions  Act,  i.e.,  it  is.  something  (P.O.)  =  4 
payable  on  the  part  "of  Government  in  respect  of  a  right.  And  the  decision  M.L.J.  27 
•f  this  committee  in  Vasudev  Sadashiv  Modak  v.  The  Collector  of  Ratna-  2i  ItA  1*8  = 
giri  (1)  and  again  in  Maharaval  Mohansingji  Jeysingji  v.  The  Govern-*  Bar'  P-C'J- 
ment  of  Bombay  (2)  shows  that  the  language  of  the  Act  applies  to  cases 
in  which  the  grant  has  been  made  in  consideration  of  prior  rights  vested  in 
the  grantee.  In  the  former  case  the  subject  of  the  suit  was  a  grant  made 
by  the  Peishwa  to  an  hereditary  deshmukh  authorizing  him  to  levy  clues 
from  the  ryots,  which  dues  were  subsequently  collected  [18]  by  the 
British  Government  and  paid  over  to  the  deshmukh.  In  the  latter  case 
the  subject  was  a  toda  garas  hukk,  which,  though  originating  in  blackmail, 
had  long  been  recognised  as  property  capable  of  alienation  and  of  seizure 
and  sale  in  execution  ;  and  the  liability  for  which  had  been  assumed  by  the 
British  Government.  In  both  cases  it  was  held  both  by  the  Courts  below 
and  by  this  Committee  that  the  Civil  Courts  were  incapacitated  by  the 
Pensions  Act  from  entertaining  suits.  It  is  not  for  their  Lordships  to 
examine  into  the  relations  between  the  Government,  the  formers,  the 
ryots  and  the  grantees  of  malikana,  or  the  previous  state  of  the  law,  or  the 
other  considerations  which  may  have  dictated  the  policy  of  the  Pensions 
Act.  It  is  enough  if  its  effect  is  expressed  in  clear  terms.  The  plaintiff 
might  have  applied  for  a  certificate  which  would  have  enabled  the  Court 
to  make  some  declaration  of  right  as  between  her  and  the  defendant,  but 
she 'did  not  do  so.,  and  must  submit  to  the  disability  which  the  Act  imposes 
upon  the  Court. 

The  plaintiff  fails  to  get  the  decree  of  the  Subordinate  Judge  altered 
in  her  favour  in  this  respect,  but  it  does  not  appear  that  her  claim  to  do 
so  has  had  any  effect  on  the  costs  of  this  appeal.  Their  Lordships  will 
humbly  advise  Her  Majesty  to  discharge  the  decree  of  the  High  Court, 
except  in  so  far  as  it  disallows  with  costs  the  objections  of  the  plaintiff 
to  the  decree  of  the  Subordinate  Judge  ;  to  dismiss  the  defendant's  appeal 
to  the  High  Court  with  costs  ;  and  to  restore  the  decree  of  the  Subordi- 
nate Judge.  The  defendant  must  also  pay  the  costs  of  this  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellant : — Mr.  T.  G.  Summerhays. 

Solicitors  for  the  respondent :  —Messrs.  Barrow  and  Rogers. 


(1)  4  LA,  119.  (2)  8  LA.  77. 
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[19]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


CHUHI  BIBI  (Plaintiff)  v.  SHAMS-UN-NISSA  BIBI  AND  OTHERS 

(Defendants).*     [20bh  July,  1894.] 
Muhammadan  Law — Dower — Mortgage  by  widow'in  possession  in  lieu  of  dower, 

A    Miibammadun   widow   in   possession   of   immoveable  property    of  her  late 
husband  in  lieu  of  her  dower  has  no  power  to  mortgage  such  property. 

THIS  was  a  suit  for  the  recovery  of  possession  of  certain  immoveable 
property  and  for  cancellation  of  a  mortgage  deed,  executed  by  the  first 
defendant  (a  Muhammadan  widow  in  possession  in  lieu  of  her  dower 
debt)  in  favour  of  the  second  and  third  defendants. 

The  plaint  alleged  that  one  Shaikh  Sajjad  Husain,  own  brother  of 
the  plaintiff,  was  the  proprietor  of  certain  immoveable  property  ;  that 
Sajjad  Husain  died  in  1885,  leaving  a  childless  widow,  Migammat  Shams- 
un-nissa  Bibi,  defendant  No.  1  ;  that  defendant  No.e  1  in  lieu  of  an 
alleged  dower  debt  of  Es.  1,000  took  possession  of  the  immoveable  property 
of  her  late  husband,  and  subsequently  sold  part  of  it  for  Bs  1,500,  the 
whole  of  which  she  retained,  and  ugain  mortgaged  another  portion  to 
defendants  Noa.  2  and  3  for  Rs.  400,  in  spite  of  the  plaintiff  having  informed 
the  said  mortgagees  of  her  claim  against  the  property.  The  plaintiff 
claimed  as  above  cancellation  of  this  mortgage  and  possession  of  the 
mortgaged  property. 

The  first  defendant  pleaded  that  the  dower  debt  was  Bs.  51,000  and 
not  Es.  1,000  as  stated  in  the  plaint  ;  that  the  plaintiff  was  therefore  not 
entitled  to  sue  upon  satisfaction  only  of  Ea.  1,500  out  of  the  above 
amount  ;  and  that  the  plaintiff  had  in  fact  acquiesced  in  her  possession 
and  allowed  her  name  to  be  entered  in  the  Government  papers  as  pro- 
prietor. 

The  second  and  third  defendants  set  up  their  title  as  mortgagees 
in  good  faith  from  the  defendant  No.  1,  and  pleaded  that  [20]  they  could 
not  be  ejected  without  payment  to  them  by  the  plaintiff  of  the  mortgage 
money  advanced  by  them  to  defendant  No.  1. 

The  Court  of  first  instance  (Munsif  of  Jaunpur)  found  that  the  dower 
debt  was  Es.  1,000  and  not  Es.  51,000,  as  alleged  by  defendant  No.  1  ; 
and  that  it  had  been  more  than  satisfied  by  the  sale  by  the  said  defendant 
of  a  portion  of  the  property  for  Es.  1,500.  It  also  found  that  the  defend- 
ants-mortgagees might  and  should  have  been  aware  of  the  nature  of  the 
title  of  their  mortgagor,  and  it  decreed  the  plaintiff's  claim  in  full. 

The  defendants  appealed.  The  lower  appellate  Court  (Subordinate 
Judge  of  Jaunpur)  found  that  the  dower  debt  was  in  fact  Es.  51,000,  and 
as  a  consequence  of  this  finding  decided  that  the  defendant  No.  1  was 
entitled  to  retain  possession,  and  that  the  plaintiff's  suit  was  premature. 
It  accordingly  decreed  the  appeal  and  dismissed  the  plaintiff's  suit  without 
deciding  any  of  the  other  issues. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.  T.  Gonlan  and  Babu  Becha  Ram  Bhattacharji,  for  the  appellant. 

*  Second  Appeal  No.  539  of  1893,  from  a  decree  of  Rai  Anant  Ram,  Subordinate 
Judge  of  Jaunpar,  dated  the  29fch  of  March  1893,  reversing  a  deoree  of  Babu  Pramotha 
Nath  Banerji  Munsif  of  Jaunpur,  dated  the  9th  of  March  1892. 
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Maulvi  Ghulam  Mujtaba  and  Pandit  Sundar  Lai,  for  the  respondents.       1894 
JUDGMENT.  JULY20. 


EDGE,  C.  J.,  and  BANERJF,  J. — This  was  a  suit  for  possession  of 
immoveable  property  and  for  the  cancellation  of  a  mortgage.  The  suit 
was  brought  against  a  Muhammadan  widow  and  two  men  who  held  as 
mortgagees,  under  ber.  She  was  in  possession  of  the  property  in  lieu  of 
her  Muhammadan  dower,  and  had  no  other  title  to  it.  She.  however, 
granted  a  mortgage  to  the  other  two  defendants.  The  plaintiff  would  be 
the  person  entitled  to  possession  of  the  property,  if  the  widow  had  no 
right  to  possession  in  lieu  of  her  dower. 

The  Privy  Council  have  held  that  where  a  Muhammadan  widow  is 
lawfully  in  possession  in  lieu  of  her  dower,  her  possession  cannot  be 
disturbed  except  on  payment  of  the  dower  debt ;  consequently  [21]  this 
suit,  so  far  as  it  claims  possession,  must  fail,  the  dower  debt  being  still 
due. 

It  has  been  held  on  several  occasions  in  this  Court  that  a  Muham- 
madan widow  in  possession  in  lieu  of  her  dower  cannot  sell  any  protion 
of  the  property.  She  cannot  give  a  good  title  to  any  portion  of  the 
property,  inasmuch  as  her  position  is  only  that  of  a  widow  in  possession 
in  lieu  of  her  dower.  It  has  never  been  held,  so  far  as  we  are  aware, 
that  a  Muhammadan  widow,  under  such  circumstances,  can  grant  a  valid 
mortgage  of  any  portion  of  the  property  in  her  possession  in  lieu  of  dower, 
and  the  principle  of  the  decisions  in  which  it  has  been  held  that  she  may 
not  sell,  appears  to  us  to  apply  equally  to  the  case  of  her  attempting  to 
mortgage. 

We  allow  this  appeal  to  the  extent  of  giving  the  plaintiff  a  decree 
declaring  that  the  mortgage  is  inoperative  and  passes  no  title  to  the  male 
defendants. 

In  other  respects  we  dismiss  the  appeal.  Each  party  will  bear  its 
own  costs. 

Decree  modified. 


17  A.  21  (F.B.)  =  14  A.W.N.  (1894)187. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox, 
Mr.  Justice  Blair,  Mr.  Justice  Banerji  and  Mr.  Justice  Burkitt. 


AMRIT  BAM  AND  ANOTHER  (Defendants)  v.  DASRAT  EAM  AND  OTHERS 
(Plaintiffs)*  [27th  July,  1894.] 

Civil  Procedure  Code,  ss.  525,  526— Arbitration — Objection  to  application  to  file  an 
award  in  Court  that  one  party  had  rot  agreed  to  refer  any  mailer  to  arbitration — 
Jurisdiction  of  Court  to  determine  whetlier  the  parties  had  or  had  not  referred  the 
matter  in  question  to  arbitration. 

An  objection  to  an  application  made  under  s.  525  of  the  Code  of  Civil  Proce- 
dure that  the  parties  had  not  agreed  to  refer  to  .arbitration  any  matter,  or  had 
agreed  to  refer  some  only  of  the  matters  determined  by  the  award,  or  that  the 
document  alleged  to  be  an  award  was  not  an  award  of  the  arbitrators,  is  an 
objection  which  must  be  considered  and  determined  under  s.  £26  upon  evidence 
by  the  Court  to  which  the  application  is  made.  Chowdhri  Murtaza  Hossein  v. 
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14  A.W.N. 
(1894)  193. 


*  Reference  to  the  Full  Bench  in  First  Appeal  No.  244  of  1892,decided  on  the  7th 
NoTember  1894. 
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Mussumat  Bibi  Bechunnissa  (1)  ;  Samal  Nathu  v.  Jaishankar  Dalsukram  <2)  ; 
Venkatfsh  Khando  v.  Chanapgavda  (3)  ;  [22]  Lalla  Isharee  Parshad  v.  Earbajan 
Teivattc  (4)  ;  Hussaini  Bibi  v.  Mo/zsin  Khan  (5)  ;  Surjan  Raot  v.  Bhikari  Raot  (6) 
and  Muhammed  Nawaz  Khan  v.  4Zam  Khan  (7)  referred  to. 


[Not  F.,  20  B.  596;  F.,  84  P.R.  1901  =  112  P.L.R  1901;  Rel.  on.,  11  C.L.J.  131  = 
5  Ind.  Gas.  98  (199)  ;  R.,  29  A.  621  =  .'1906)  A.W.N.  136  ;  28  B.  287  ;  25  0.  757 
iF.B.)  ;  33  C.  757  =  3  G.L.J.  450=  10  G.W.N.  609  ;  18  M.  423  (F.3.)  ;  20  M.  99  ; 
13  G.  P.L.R.  53;  2  C.L.J.  153  =  10  CJ.W.N.  601  ;  9  Ind.  CaS.  173  (180)  =  2l  M-L  J. 
263  (280)  =  9  M.L.T  251  ('257)  =  1  M.W.N.  (1911),  151  (164);  1  8.L.R.  149(151)]. 

THE  facts  of  this  case  are  as  follows  :  — 

One  Salig  Earn  applied  under  s.  525  of  the  Code  of  Civil  Procedure 
to  the  Court  of  the  Additional  Subordinate  Judge  of  Ghazipur  praying 
that  an  award,  which  he  alleged  had  been  made  on  the  9th  of  September 
1888,  between  himself  and  the  opposite  parties,  his  father  and  two  brothers, 
might  be  filed  in  Court. 

The  opposite  parties,  Amrit  Earn  the  father  and  Eaja  Earn  the  brother 
of  the  applicant,  both  filed  written  statements,  in  which  they  severally 
denied  that  any  arbitration  had  taken  place  to  their  knowledge,  and 
asserted  that  the  whole  property,  the  subject  of  the  arbitration  set  up  by 
the  applicant,  belonged  solely  to  Amrit  Earn.  Amrit  Earn  also  pleaded 
that  if  there  had  been  a  reference  to  arbitration  the  reference  was  invalid 
as  not  being  in  writing  and  registered. 

The  Additional  Subordinate  Judge  held  that  it  was  not  necessary 
that  the  reference  to  arbitration  should  have  been  registered,  and  that 
there  had  in  fact  been  a  reference  to  arbitration  as  alleged  by  the 
applicant  and  a  valid  award  made  thereon.  He  also  held  that  no 
ground  such  as  is  mentioned  in  s.  520  or  s.  521  of  the  Code  of  Civil 
Procedure  had  been  shown  against  the  award,  and  accordingly  ordered 
that  the  award  should  be  filed  in  Court. 

No  judgment,  however,  was  passed  and  no  decree  was  drawn  up  by 
the  Court  in  accordance  with  this  last-mentioned  order  ;  and  subsequently 
the  sons  of  Salig  Earn,  who  had  meanwhile  died,  applied  to  the  Court  that 
a  decree  might  be  drawn  up  in  accordance  with  the  award  and  in  pursu- 
ance of  the  Court's  order. 

Amrit  Earn  and  Eaja  Earn  resisted  this  application  on  various  tech- 
nical grounds,  but  the  Court  overruled  their  objections  and  passed  judg- 
ment in  the  terms  of  the  award,  likewise  ordering  a  decree  to  be  prepared 
in  accordance  with  those  terms. 

[23]  Amrit  Earn  and  Eaja  Earn  appealed  to  the  High  Court  urging 
the  following  pleas  :— 

"  (1)  Because  there  was  no  reference  and  consequently  no  valid  award 
to  form  the  basis  of  a  decree  ;  (2)  because  the  evidence  shows  that  there 
was  no  reference  whatsoever  ;  it  was  also  bad  for  not  being  in  writing  and 
registered  ;  and  (3)  because  the  award  is  also  bad  under  ss.  520  and  521  of 
the  Code  of  Civil  Procedure." 

On  the  appeal  coming  before  a  Division  Bench  it  was  referred  to  a 
Full  Bench  of  the  whole  Court  for  consideration  of  the  question  raised,  as 
stated  in  the  opening  words  of  the  judgment  of  the  Full  Bench. 

Babu  Viddya  Charan  Singh,  for  the  appellants. 

Munshi  Gobind  Prasad,  for  the  respondents. 

The  judgment  of  the  Court  (EDGE,  C.  J.,  KNOX,  BLAIR,  BANERJI 
and  BUBKITT,  JJ.)  was  delivered  by  EDGE,  C.J. 


(l)  3  I.A.  209. 
(5)  I.A.  156, 


(2)  9  B.  254. 
(6)  21  G.  213. 


(3)  17  B.  674. 
(7)  18  I.A,  73. 
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JUDGMENT. 

The  question  which  we  have  had  to  consider  in  this  reference  to  the 
Full  Bench  is — when  an  application  is  made  to  a  Court  under  s.  525  of 
Act  No.  XIV  of  1882,  that  an  award  ba  filed  in  Court,  does  an  objection 
by  the  other  party,  defendant,  that  he  had  not  agreed  to  refer  any  matter 
to  arbitration  oust  the  jurisdiction  of  the  Court  to  which  the  application 
is  made  to  proceed  further  in  the  matter,  or  has  that  Court  jurisdiction 
to  proceed,  and  should  it  proceed  to  try  the  issue  as  to  whether  the 
parties  had  referred  to  arbitration  the  matter  as  to  which  the  award 
purports  to  have  been  made  ? 

In  support  of  the  contention  that  such  an  objection  deprives  the  Court 
of  jurisdiction,  Bijadhur  Bhugut  v.  Monohur  Bhugut  (l),  aud  the  judgments 
of  Prinsep,  Pigot  and  Macpherson,  JJ.,  in  Surjan  Baot  v.  Bhikari  Riot  (2) 
were  relied  upon.  In  support  of  a  contention  raised  before  us  that  when  such 
an  objection  is  not  obviously  frivolous  the  jurisdiction  of  the  Court  to  pro- 
ceed is  ousted,  Samal  Nathu  v.  Jaishankar  Dalsukram  (3)  and  Venkatesh 
Khando  v.  [24]  Ghanapgavda  (4)  were  relied  upon.  In  further  support  of 
those  contentions  it  was  argued  that  we  ought  to  conclude  that  the  Legisla- 
ture, in  order  to  give  effect  to  the  views  expressed  in  the  judgment  of  Lock, 
Kemp,  and  Paul.'JJ.,  in  Lalla  Isharee  Parshadv.  Har  Bhanjan  Tewafee  (5), 
and  in  the  judgment  of  Spankie,  J.,  in  Hussaini  Bibi  v.  Mohsin  Khan(6], 
which  were  that  a  Court  bad  no  jurisdiction  under  section  327  of  Act 
No.  VIII  of  1859  to  file  an  award  where  one  of  the  paroies  denied  or  did 
not  admit  that  he  had  referred  to  any  dispute  to  arbitration  or  that  an 
award  had  been  made,  had  introduced  a.  526  into  Act  No.  X  of  1877,  and 
had  re-enacted  that  section  in  Act  No.  XIV  of  1882.  As  to  the  latter 
contention,  it  was  much  more  probable  that  the  Legislature  in  enacting 
s.  526  of  Act  No.  X  of  1877  had  acted  on  the  suggestion  thrown  out 
by  their  Lordships  of  the  Privy  Council  in  Choiudhri  Murtazo,  Hossein  v. 
Mussumat  Bibi  Bechunnissa  (7)  at  p.  213.  and  that  the  intention  was 
to  widen  the  scope  of  the  inquiry  upon  which  a  Court  could  enter 
on  an  application  to  file  an  award  when  the  reference  to  arbitration 
had  been  made  without  the  intervention  of  a  Court  of  justice.  Their 
Lordships  in  that  case,  referring  to  Act  No.  VIII  of  1859,  had  said : — 
"  Their  Lordships  are  of  opinion  that  upon  the  construction  of  the 
Act  the  earlier  sections  are  not  incorporated  into  the  s.  327,  as  they 
are  expressly  incorporated  into  the  s.  326,  and  that  the  words  '  suffi- 
cient cause '  should  be  taken  to  comprehend  any  substantial  objection 
which  appears  upon  the  face  of  the  award  or  is  founded  on  the  miscon- 
duct of  the  arbitrator  or  on  any  miscarriage  ia  the  course  of  the  proceed- 
ings, or  upon  any  other  ground  which  would  be  considered  fatal  to  an 
award  on  an  application  to  the  Courts  in  this  country.  "  It  may  be 
noticed  thab  Norman,  C.  J.,  and  Jackson,  J.,  in  Lalla  Isharee  Parshad  v. 
Har  Bhanjan  Tewaree  (5),  apparently  considered  that  a  Court  could,  under 
s.  327  of  Act  No.  VIII  of  1859,  go  into  the  question  and  decide,  but 
subject  to  a  right  of  appeal,  that  the  parties  had  referred  the  matter  in 
dispute  to  arbitration  and  that  an  award  on  such  matter  had  been  made. 
As  the  decision  of  their  Lordships  of  the  Privy  Council  in  Ghowdhn 
[25]  Murtaza  Hossein  v,  Mussumat  Bibi  Bechunnissa  (7)  was  reported  in 
the  volume  of  the  Law  Reports,  Indian  Anneals,  which  was  published  in 
1876,  and  as  ss.  525  and  526  of  Act  No.  X  of  1877  apparently  give 
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substantial,  although  possibly  not  full,  effect  by  legislation  to  the  sugges- 
tion of  their  Lordships  at  page  213  of  the  Report,  it  certainly  seems 
probable  that  ss.  525  and  526  of  Act  No.  X  of  1877  were  enacted  with 
the  intention  of  giving  effect  to  the  suggestion  of  their  Lordships  and  not 
with  the  intention  of  affirming  by  legislative  enactment  the  views  of  Lock, 
Kemp  and  Paul,  JJ.,  as  to  the  scope  of  s.  327  of  Act  No.  VIII  of  1859. 
However  that  may  have  been,  we  must  decide  the  question  before  us 
upon  the  construction  of  ss.  525  and  526  of  Act  No.  XIV  of  1882. 

Before  proceeding  to  consider  ss.  525  and  526  of  Act  No.  XIV  of  1882 
it  may  be  observed  that  West  and  Nanabhai  Haridas,  JJ.,  in  Samal  Nathu 
v.  Jaishankar  Dalsukram  (1)  and  Sir  Charles  Sarjent,  C.  J.,and  Candy,  J., 
in  Venkatesh  Khando  v.  Chanapgavda  (2)  apparently  considered  that  an 
objection  to  an  application  under  s.  525  to  file  an  award  that  the  parties 
bad  not  agreed  to  a  reference  to  arbitration  did  not  oust  the  jurisdiction  of 
the  Court  in  the  matter,  if  the  objection  was  obviously  unfounded,  which, 
as  it  appears  to  us,  involved  the  proposition  that  the  Court  has  jurisdic- 
tion to  consider  to  a  limited  extent  the  evidence  for  and  against  such  an 
objection.  Even  that  limited  jurisdiction  a  Court  would  not  have  if  the 
opinions  on  this  subject  expressed  in  the  judgment  of  Prinsep,  Pigot  and 
Macpherson,  JJ.,  in  Surjan  Raot  v.  Bhikari  Raot  (3)  are  correct  according 
to  which  the  denial  or  non-admission  that  the  parties  had  agreed  to  a 
reference  to  arbitration  deprives  a  Court  of  jurisdiction  to  do  otherwise 
than  refuse  to  file  the  award. 

There  can  be  no  doubt  that  s.  525  of  Act  No.  XIV  of  1882  applies 
only  when  a  matter  has  been  referred  to  arbitration  without  the  interven- 
tion of  a  Court  of  justiee  and  an  award  has  been  made  thereon.  There 
must  have  been  a  matter  referred  to  arbitration,  there  must  have  been  an 
award  on  the  matter  referred,  and  the  reference  [26]  must  have  been  made 
without  the  intervention  of  a  Court  of  justice.  These  facts  must  exist  as 
the  foundation  of  the  jurisdiction  of  a  Court  under  ss.  525  and  526  to 
order  the  award  to  be  filed.  In  other  cases,  when  a  question  as  to  the 
jurisdiction  of  a  Court  arises,  the  Court  has  to  hear  and  determine  tha 
question  of  jurisdiction,  and  for  that  purpose,  when  the  question  of  juris- 
diction depends  on  questions  of  fact  upon  which  the  parties  are  not  agreed, 
the  Court  has  to  take  and  consider  evidence.  In  our  opinion  when  a  Court 
is  in  certain  events  given  by  statute  a  jurisdiction,  and  it  is  not  expressly 
provided  that  it  shall  not  exercise  that  jurisdiction  except  on  the  mutual 
admission  of  the  parties  or  with  their  consent,  the  Court,  if  its  jurisdiction 
is  disputed  by  a  party,  must  ascertain  and  determine  whether  the  facts  do 
or  do  not  exist  upon  which  the  question  of  its  jurisdiction  in  the  parti- 
cular matter  depends.  That  we  consider  to  be  a  matter  of  general  princi- 
ple. Is  that  general  principle  curtailed  or  made  inapplicable  by  anything 
contained  io  s.  525  or  s.  526  of  Act  No.  XIV  of  1882,  or  is  it  by  either  of 
those  sections  recognised  ? 

The  application  under  s.  525  is  to  be  numbered  and  registered  as  a 
suit  between  the  applicant  as  plaintiff  and  the  other  parties  as  defendants, 
and  the  Court  shall  direct  notice  to  be  given  to  the  parties  to  the  arbi- 
tration other  than  the  applicant  requiring  them  to  show  cause  within  a  time 
specified  why  the  award  should  not  be  filed.  It  has  been  held,  notwith- 
standing some  decisions  to  the  contray,  in  Dandekar  v.  Dandekars  (4), 
In  the  matter  of  the  petition  of  Dutto  Singh  (5)  Jones  v.  Ledgord  (6), 


(1)  9  B.  254. 
(4)  6.B.  663. 


(2)  17  B.  674. 
(5)  9  C.  575. 
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Surjan  Raot  v.  Bhikari  Raot  (1)  and  in  Jagan  Nath  v.  Mannu  Lai  (2), 
and  in  our  opinion  rightly,  that  the  term  "  to  show  cause  "  does  not 
merely  mean  to  allege  cause,  nor  even  to  make  out  that  there  is  room  for 
argument,  but  both  to  allege  cause  and  to  prove  it  to  the  satisfaction  of 
the  Court. 

By  s.  526  it  is  enacted  : — "  If  no  ground  such  as  is  mentioned  or 
referred  to  in  s.  520  or  s.  521  be  shown  against  the  award,  the  [27]  Court 
shall 'order  it  to  be  filed  and  such  award  shall  then  take  effect  as  an 
award  made  under  the  provisions  of  this  chapter."  It  appears  to  us  that 
if  the  Legislature  had  intended  by  s.  526  to  confine  the  grounds  which 
might  be  shown  to  the  filing  of  the  award  to  the  precise  grounds  mentioned 
or  referred  to  in  s.  520  or  s.  521,  it  would  have  said  so,  and  not  used  the 
words  "  such  as  is  mentioned  or  referred  to."  It  appears  to  us  from  the 
usa  of  the  words  "  such  as  "  that  the  Legislature  intended  that  the 
grounds  which  might  be  shown  should  be  those  mentioned  or  referred 
to,  or  grounds  ejusdeni  generis  with  those  mentioned  or  "  referred  to  in 
s.  520  and  in  s.  521."  One  of  the  grounds  mentioned  in  s.  520  is — "  (a) 
when  the  award  has  left  undetermined  any  of  the  matters  referred  to 
arbitration,  or  when  it  determines  any  matter  not  referred  to  arbitra- 
tion." S.  525  applies  as  well  to  a  parol  or  oral  agreement  referring 
matters  in  dispute  to  arbitration  as  to  an  agreement  in  writing  referring 
matters  in  dispute  to  arbitration.  For  the  purpose  of  illustrating  what 
in  our  opinion  is  the  construction  and  an  application  of  s.  526  we  take 
the  case  of  a  person  coming  into  Court  with  three  documents.  One  of 
them  he  alleges  to  be  an  agreement  in  writing  made  between  him,  A, 
and  another  person,  B.,  by  which  questions  a,  b  and  c,  purport  to  have 
been  referred  to  arbitration  ;  another  of  those  documents  he  alleges  to  be 
an  award  made  under  that  agreement  of  reference  which  purports  to  decide 
the  questions  a,  b  and  c  ;  the  third  document  being  his  application  to  the 
Court  under  s.  525.  Notice  under  s.  525  having  been  given  to  B,  to  show 
cause  why  the  award  shall  not  be  filed,  he,  B.,  alleges  that  he  did  not 
agree  to  refer  questions  a,  b  and  c,  or  that  he  did  not  agree  to  refer  any 
question  to  arbitration.  It  appears  to  us  that  that  is  the  same  as  if  B, 
had  said  in  other  words — "  the  matters  determined  by  the  award  were  not 
referred  to  arbitration,"  or — "  the  award  determines  a,  b  and  c,  matters 
not  referred  to  arbitration."  That  objection,  however  it  was  exoressed, 
would  not  only  be  ejusdem  generis  with,  but  would  be  one  of.  the  precise 
grounds  mentioned  and  referred  to  in  cl.  (a)  of  s.  520,  and  consequently 
would  be  a  ground  which,  if  taken,  a  Court  would  have  to  consider 
and  adjudicate  upon  under  s.  526,  whether  the  decision  of  the  Court 
would  depend  merely  upon  the  construction  of  the  agree- [28]  ment, 
or  upon  evidence  on  the  one  side  that  the  agreement  in  writing  was 
in  fact  the  agreement  of  the  parties,  and  upon  evidence  on  the  other 
side  that  the  defendant  never  had  entered  into  the  agreement  and  that 
it  was  a  forged  document,  or  that  the  acceptance  of  the  agreement  by 
the  defendant  had  been  obtained  by  a  fraud  of  the  plaintiff  which 
would  avoid  the  agreement.  In  a  similar  case  defendant  might  say : — 
"  I  agreed  to  refer  questions  a  and  b,  but  I  never  agreed  to  refer  question 
c,  The  plaintiff,  after  I  executed  the  agreement  of  reference,  fraudulently 
inserted  in  it  without  my  knowledge  or  consent  question  c,  and  the  award 
has  determined  question  c,  which  was  a  matter  which  was  never  referred 
to  arbitration,  and  has  left  undetermined  questions  a  and  6,  which  were 


189$ 

JULY  27. 

FULL 
BENCH. 

17  A.  21 

(P.B.)  = 
1«  A.W.N. 
(1891)  187. 


(1)  21  C.  213. 


(2)  16  A.  231. 
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1894        matters  referred    to  arbitration."     Those  two   grounds  of  objection  would 

JULY  27.     in  our  opinion  clearly  be  within  cl.   (a)  of  s.  520.     Assume  again  that  the 

alleged  award    determined  only    one  matter.     We  can    see  no  distinction, 

FULL       except  in  phraseology,  between  a  defendant  saying,  in  showing  cause  to 

BENCH,     the  application  to  file  the   award, — "the   award  sought  to  he  filed  deter  - 

mines  a  matter   not  referred  to   arbitration,"  and    his  saying,  so  far  as  it 

Al  2|      was  pertinent    to  the  issue. — "  I  never    agreed  to  refer    any  matter  to 

(F,B.)=     arbitration."     The    issue   would  be  the  same,  namely,  "did  the  parties 

14  A.W.N.    agree  to  refer  to  arbitration  the  matter  determined  by  this   award,"  and, 

*87     unless  the  objection  depended  solely  upon  the  construction  of  an  admitted 

•        agreement  of  reference  in  writing,  the  Court  would,  under  cl.  (a)  of  s.  520 

as  applied  by  s.  526,  have  to  determine   whether  any  and  what  agreement 

of  reference  was  made   orally  or  in  writing   as  the  case  might  be  between 

the  parties. 

An  appeal  would  lie  from  the  decree  which  followed  the  judgment 
given  on  the  award,  even  if  the  decree  was  in  accordance  with  and  not  in 
excess  of  the  award,  if  the  appeal  was  on  the  ground  that;  there  was 
no  agreement  to  refer,  or  on  the  ground  that  the  award  was  not  the 
award  of  the  persons  to  whom  the  matter  was  referred.  Either  of  those 
grounds  would  question  the  validity  of  the  award,  and  if  sustained, 
would  show  that  the  Court  which  ordered  the  award  to  be  filed  bad  no 
jurisdiction  under  ss.  525  and  526  to  [29]  make  the  order  to  file  the  award. 
Our  answer  to  this  reference  is  that  an  objection  to  an  application  made 
under  s.  525  that  the  parties  had  not  agreed  to  refer  to  arbitration  any 
matter,  or  had  agreed  to  refer  some  only  of  the  matters  determined  by  the 
award,  or  that  the  document  alleged  to  be  an  award  was  not  an  award 
of  the  arbitrators,  is  an  objection  which  must  be  considered  and  determined 
under  s.  526  upon  evidence  by  the  Court  to  which  the  application  is  made. 
How  far  and  under  what  circumstances  a  decision  upon  such  an  applica- 
tion might  operate  as  res  judicata  may  be  gathered  from  the  judgment  of 
their  Lordships  of  the  Privy  Council  in  Muhammad  Nawaz  Khan  v.Alam 
Khan  (1). 


17  A.  29  =  14:  A.W.N.  (1894)  190. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


DURGA  DlHAL  DAS  AND  OTHERS  (Plaintiffs)  V.   ANORAJI   AND  ANOTHER 
(Defendants) .*      [31st  July,  1894.] 

Civil  Procedure  Code,  ss.  562, 564,  566,  622— Remand— Refusal  of  Court  of  first  instance 
to  record  evidence  tendered — Refusal  of  lower  Appellate  Court  to  record  additional 
evidence. 

The  plaintiffs  in  the  Court  of  first  instance  produced  both  documentary  and 
oral  evidence  in  support  of  their  claim.  The  Court  being  satisfied  with  the 
documentary  evidence  produced  by  the  plaintiffs,  declined  to  record  the  evidence 
of  the  witnesses  tendered  by  them.  The  defendants  appealed,  and  the  lower 
appellate  Court  reversed  the  decree  of  tha  Court  of  first  instance,  but  in  its  turn 

*  Second  Appeal  No.  1063  of  1893  from  a  decree  of  Kuar  Mohan  Lai,  Additional 
Subordinate  Judge  of  Gorakhpur,  dated  the  1st  September,  1893,  reversing  a  decree  of. 
Munshi  Tara  Prasad,  Munsif  of  Bansgaon,  dated  the  12th  April,  1893. 

(1)  18  I.A.  73. 
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declined  to  allow  the  plaintiffs — respondents  to  produce  fresh  evidence  before  it. 
On  appeal  by  the  plaintiffs  to  the  High  Court,  it  was  held  that,  though  there 
was  no  section  of  the  Code  of  Civil  Procedure  strictly  applicable  to  the  circum- 
stances of  tbo  case,  the  Court  was  warranted  ex  debito  Justitit-'  in  setting  aside 
all  proceedings  of  both  Court?  helow  and  in  directing  the  Court  of  first  instance 
to  re-try  the  pa??,  admitting  all  admissible  evidence  which  had  previously  been 
tendered  to  the  Court  of  first  instance  and  which  that  Court*  bad  refused  to 
record. 


[R.,  23  A.  167  (170)  ;  33  0.  927  = 
5  P.L.R.  1905.] 


=  3  C.L.J.  67  ;  P.L.R.  1900,  p.  202  ;   91  P.R.  1904  = 


THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Blair.  J. 

[30]  Maulvi  Muhammad  Ishaq,  for  the  appellants. 
Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

JUDGMENT. 

BLAIR,  J. — This  is  a  case  of  considerable  difficulty,  because  it  is 
certainly  not  explicitly  provided  for  by  the  Code  of  Civil  Procedure.  There 
was  one  issue,  and  one  only,  in  the  case,  and  that  was  whether  or  not  a 
certain  deceased  Hindu  had,  up  to  the  time  of  his  death,  continued  to  be  a 
member  of  a  joint  Hindu  family.  The  parties  appeared  before  the  Munsif 
and  the  plaintiff  produced  a  quantity  of  documentary  evidence  which  was 
admitted  and  acted  uoon  by  the  Judge.  The  plaintiff  had  also  present  in 
Court  to  fche  knowledge  of  the  Court  a  number  of  witnesses,  whose  oral 
evidence  he  was  prepared  to  tender  had  it  been  necessary.  The  learned 
Munsif  was  satisfied  with  his  own  construction  of  bhe  documentary  evi- 
dence, and  passed  a  formal  order  that  it  was  unnecessary  to  have  oral 
evidence  upon  either  side.  So  far  the  plaintiff,  seeing  that  the  Munsif 
was  prepared  to  decide  it  in  his  favour,  should  not  have  suffered 
injury;  but  the  Munsif's  decisions  are  appealable,  and,  except  under 
the  circumstances  specified  in  s.  568  of  the  Code  of  Civil  Pro- 
cedure, he  would  be  excluded  from  adding  as  a  matter  of  right  such 
evidence  as  had  been  tendered  before  and  admitted  by  the  Munsif.  The 
defendant  was  clearly  wronged,  because  he  certainly  ought  to  have  had  a 
hearing  for  his  witnesses  before  the  Munsif  passed  a  decision  against  him. 
He  might  fairly  say — "  My  case  has  not  been  tried  at  all,"  and  the 
plaintiff  may  very  properly  say — "  My  case  has  not  been  properlv  tried, 
in  so  far  as  I  have  not  been  allowed  to  pub  in  oral  evidence,  which  I 
was  entitled  to  do  in  the  case."  The  matter  passed  to  the  appellate 
Court.  It  seems  to  me  that  the  Munsif's  action  amounted  to  no  trial 
at  all..  In  the  case  of  a  formal,  but  wholly  unreal  trial  and  adjudication, 
there  is  not,  as  far  as  a  I  am  aware,  any  express  power  conferred  upon 
this  Court  to  compel  him  to  perform  bis  duty  ;  but  I  cannot  infer, 
having  regard  to  the  wide-reaching  and  most  necessary  duties  imposed 
upon  us  as  the  highest  judicial  authorities  in  these  provinces,  that  the 
High  Court  would  be  stepping  outside  its  duty  in  compelling  [3lJ 
the  Munsif  to  the  performance  of  his  duties.  There  are  cases  to  which 
my  attention  has  been  called,  one  decided  by  my  predecessor,  in  which 
a  case  was  sent  back  practically  for  a  re-trial  under  circumstances 
which  do  not  bring  it  within  either  s.  562  or  s.  566  of  the  Code  of  Civil 
Procedure.  There  are  cases  which  have  been  decided  so  lately  as  the 
present  year, -and  which  are  reported  in  the  Weekly  Notes  as  having  been 
decided  by  the  learned  Chief  Justice,  accompanied  in  one  instance  by  a 
Judge  now  upon  this  Bench,  and  upon  another  occasion  by  another 
Judge.  My  brother  Burkitt  felt  himself  bound  in  the  current  year  to 
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1894        apply  a  remedy  in  the  cases  which  fall  outside  those  sections  of  the   Code 
JNLY31.     of  Civil  Procedure  to    which  I  have  referred.     It    seems  to   me    that   we 
must  assume  that  the  Code  of  Civil    Procedure  is  not  exhaustive.     There 
APPEL-     are  cases   of  misfeasance  on   the   part  of  Judges  below  grosser  than  any- . 
LATE      thing  provided  ^for  in  that  Act.     I  decline  to  believe  that  those  are  cases 
CIVIL,      where  a   High  Court   musti   fold  its   hands  and  allow   obvious   injustice 
to  be  done.     In    this  case   that   which   took   place  in  the  Court   below 
17  A.  29=    seems  to  us  the    mockery   of   a  trial,  and   when   we  come   to  the   appel- 
14  A.W.N.    late  Court  we  must  confess  that  the  treatment  of  the  case,  partly  possibly 
(1894)  190.  by  reason  cf  the  extreme  defects    which    had   characterised   the    hearing 
below,  is  very  far  from  satisfactory.     The  appellate  Court,  it  seems  to  us, 
ought  not  to  have  allowed    itself  to   deal   with  the  case   upon   fche   frag- 
mentary materials  before  it,  but  ought,  ex  debito  justitice,  to  have  required 
evidence  other  than  unexplained  papers  before  coming  to  its  decision.     It 
matters  lir.tle  in  point  of   view  of  fche  decision  at  which  we  have  arrived 
that  the   learned  Judge  should  have    formed   wholly  erroneous   notions 
about  the  inferences  to  be  drawn  by  the  entry  in  the  Revenue  papers  of  a 
Hindu  woman's  name.     Oral  evidence  would  have  been  a  proper  corrective 
for  such  a  misconstruction  as  that.     The  observation,  which  we  apply  to 
fche  action  of  the  Courfc  of  appeal  as  well  as  to  the  Court  of  the  Munsif,  is 
that    we  conceive  that   in  this   case  trial  on  paper  evidence  only  falls  far 
short  of  what  we  understand  to  be  a  trial  in  a  Court  of  Justice.     The 
result  is   that  I   would  quash  the  whole  of  the  proceedings,  both  in  the 
first  appellate  Court  and  in  the  Court    of  first  instance,  and  direct  the 
Munsif  to  restore  this  [32]  case  to    his  list  and  try  it  upon  the   merits 
according   to  law,  admitting  for    the  purposes  of  that  trial  all  admissible 
evidence  tendered  by  either  party.     I    would  allow  this  appeal  without 
costs,  because  it  is  not  clear  that  any  of  fche  parties  is  substantially  to  blame 
in  this  matter. 

BURKITT,  J. — I  concur  in  the  order  proposed  by  my  learned  brother  and 
would  only  add  that,  notwithstanding  the  provisions  of  s.  564  of  the  Code 
of  Civil  Procedure,  I  do  not  see  how  any  other  course  can  be  adopted  in 
this  case.  That  the  plaintiffs-appellants  have  suffered  palpable  injustice 
at  the  hands  of  the  lower  Courts  is  manifest.  The  Court  of  first  instance 
refused  to  hear  fcheir  witnesses,  not  because  it  considered  their  depositions 
to  be  inadmissible,  but  because,  having  formed  a  strong  opinion  in  favour 
of  the  plaintiffs  on  their  documentary  evidence,  that  Court  considered  it 
unnecessary  to  hear  their  witnesses.  The  Court  of  appeal,  in  what  I  am 
bound  to  say,  is  in  many  ways  a  flippant  and  most  unsatisfactory  judg- 
ment, reversed  the  finding  of  the  first  Court  on  fche  only  issue  in  the  case, 
and  remarked  as  to  a  point  relating  to  that  issue  that  the  plaintiffs  should 
have  "  proved  it  like  any  other  issue,"  totally  disregarding  the  fact  that 
the  plaintiffs  had  tendered  evidence  and  that  their  evidence  had  not  been 
put  on  record.  This  action  of  the  lower  Court  did  undoubtedly  amount 
to  a  substantial  error  of  procedure  such  as  would  allow  of  an  appeal  to 
this  Court  under  s.  584  of  the  Code  of  Civil  Procedure,  and  that  error  is 
the  ground  on  which  this  appeal  has  been  admitted.  The  difficulty  we  have 
felt  is  as  to  the  way  we  should  treat  the  appeal.  It  is  not  one  to  which 
the  provisions  of  s.  562  of  the  Code  of  Civil  Procedure  apply.  No  preli- 
minary point  was  decided  by  the  lower  Court  and  reversed  by  us  in  appeal, 
nor  is  it  one  in  which  we  can  remedy  the  defect  of  fche  lower  Court  under 
s.  566,  as  it  is  impossible  to  say  that  the  Court  below  has  omitted  to 
frame  and  try  an  issue.  S.  568  is  also  inapplicable,  inasmuch  as,  sitting 
as  a  Court  of  second  appeal  in  this  case,  we  have  no  power  to  come  to  any 
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finding  of  fact.  S.  622  is  also  inapplicable,  as  finis  is  an  appeal  and  not  an 
application  for  revision.  Nor  indeed  would  any  application  for  revision  be 
[33]  admissible.  The  case  thus  falls  outside  of  all  the  sections  of  the 
Code  which  treat  of  the  procedure  to  ba  observed  in  remanding  a  case  or 
in  procuring  additional  evidence  in  second  appeals,  and  therefore,  though 
I  am  most  unwilling  to  go  beyond  the  provisions  of  s.  564,  still  I  am  con- 
strained to  hold,  concurring  with  my  learned  brother,  that,  ex  debito 
justitife,  we  are  bound  to  make  the  order  proposed  by  him. 

Cause  remanded.        • 


17  A.  33  =  14  A.W.N.  (1894)  19*. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


1894 

JULY  31. 

APPEL- 
LATE 
CIVIL. 

7  A.  29  = 
14  A.W.N. 
(1894)  190. 


SHANKAR  LAL  AND  OTHERS  (Plaintiffs),  v.  .DALIP  SINGH  (Defendant).* 

[6th  August,  1394.] 

Act  XII  of  1881,  s.  9— Occupancy '-tenant— Succession  to  occupancy  tenant — Collateral — 
Sharer  in  cultivation. 

Where  a  collateral  relative  claims  to  be  entitled  to  succeed  to  an  occupancy - 
holding  on  the  death  of  the  occup*ncy-tenam  without  direct  heirs  it  is  incum- 
bent on  him  to  prove,  both  that  he  ia  the  heir  according  to  the  law  to  whioh  he 
is  subject,  and  also  that  he  shared  in  the  cultivation  of  the  oooupanoy-holding 
during  the  lifetime  of  the  deceased  occupancy- tenant.  But  non  sequitur  that  if 
there  is  a  more  remote  collateral  who  was  a  sharer  in  the  cultivation  of  the 
occupancy-holding,  he  is  entitled  to  succeed  in  preference  to  a  nearer  collateral 
who  did  not  so  share  in  the  cultivation.  Badri  Das  v.  Debt  Das  (1),  referred  to. 

[R.,  15  C.P.L.R.  89,] 

THIS  appeal  was  referred  to  a  Division  Bench  by  an  order  of  Banerji,  J., 
dated  the  10th  of  March  1894.  The  facts  of  the  case  sufficiently 
appear  from  the  referring  order,  which  is  as  follows: — 

"In  this  case  the  property  in  suit  formed  the  occupancy  holding  of 
a  person  of  the  name  of  Lalji.  He  died  leaving  the  respondent,  a 
collateral  relative  of  his,  who  has  been  found  by  the  Court  below  to  have 
shared  with  him  in  the  cultivation  of  his  holding.  He  had  also  a  nearer 
collateral  relative,  viz.,  the  father  of  the  respondent,  who  did  not  share 
with  him  in  the  cultivation  of  his  holding.  The  question  which  arises 
in  this  case  is — whether  the  respondent  was  entitled  to  inherit  the  hold- 
ing, his  father,  who  is  a  nearer  collateral  relative  of  the  deceased,  being 
alive.  This  question  is  one  of  im-[34]portance  and  is  not  covered  by 
authorities.  I  therafore  refer  the  case  to  a  Bench  of  two  Judges." 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellants. 

Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

BLAIR,  J. —  This  case  has  been  referred  to  a  Bench  of  two  Judges 
on  account  of  the  importance  of  the  question  involved.  It  is  substantially 
the  same  question  as  was  raised  in  the  first  Bench  before  the  learned 
Chief  Justice  and  myself  in  Letters  Patent  Appeal  No.  40  of  1893,  dated 

*  Second  Appeal  No.  1104  of  1893,  from  a  decree  of  Pandit  Raj  Natb,  Subordinate 
Judge  of  Moradabad.  dated  the  28th  July  1893,  confirming  a  decree  of  Babu  Shiva 
Prasad,  Munsif  of  Bijoor,  dated  the  -22nd  March  1893. 

(1)  8  A.W.N.  (1888)  300, 
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1894        the  24th    July  1894.     The  judgment  does  not  in    terms  rule  upon  the 

AUG.  6.     disputed  question.     The  hearing  of  that  case  ended  in  an  order  of  remand 

directing  the  Court  below  to  find  who,    according  to  general  Hindu  Law, 

APPEL-     was  the  heir   of   the   deceased   occupancy-tenant.     That  remand  is  only 

LATE       comprehensible  upon  the  supposition    that    we  consider   no  person  was 

CIVIL       qualified  as  successor  in  the  occupancy-holding  who  did  not  combine  with 

his  claim  as  a  sharer  in  the  cultivation  the  further  title  as  heir;  and  indeed 

17  A.  33 —   in  the  course  of  the  argument  the  interpretation  which  we  put  upon  s.  9 
14A.W.N.  9f  the  N.  W.  P.  Eent   Act,(XII  of   1881,  was   abundantly  manifest.     The 
(1894)  191.   question  raised   is  this : — "Is  a  collateral  who    has  shared  in  the  cultiva- 
tion  of    land    subject   to   oocupacy-tenure  entitled  on    the  decease  of  the 
tenant  whose  cultivation  he  has  shared  to  inherit  the  occupancy-right  in 
preference  to  a  nearer  collateral,  who  would  be  heir  to  the  deceased  under 
the   ordinary    Hicdu    Law,  but  who  has  not  shared   in   the  cultivation  of 
the  land  in  question?" 

I  have  no  doubt  upon  the  wording  of  the  section  that  one  construc- 
tion, and  one  only,  can  be  put  upon  it.  The  first  provision  is  that  on  the 
death  of  a  person  entitled  to  occupancy-tenure  that  right  shall  devolve  as 
if  it  were  land.  That  is  precedent  to  every  other  condition.  It  means 
that  the  person  to  inherit  must  be  one  who  would  inherit,  if  the  property 
were  immoveable  property  of  a  totally  different  kind.  Then  is  added  a 
sentence  of  disqualification  and  not  of  qualification.  The  section  goes 
on  : — "Provided  that  no  collateral  relative  of  the  deceased  who  did  not 
then  share  in  the  [35]  cultivation  of  his  holding  shall  be  entitled  to  inherit 
under  this  clause."  It  seems  to  me  upon  the  plain  and  ordinary  con- 
struction of  this  section  that  it  first  of  all  specifies  a  class  out  of  whom 
the  successor  must  be  taken,  and  then,  in  the  case  of  some  of  such  persons 
not  having  shared  in  the  cultivation,  it  excludes  them  from  the  benefit 
they  would  otherwise  derive  as  heirs.  By  a  ruling  to  which  my  brother 
Burkitt  has  called  my  attention — Badri  Das  v.  Dabi  Das  (1),  my 
predecessors  Straight  and  Mahmood,  JJ.,  were  both  of  them  quite  clear 
as  to  the  interpretation  to  be  put  upon  this  section.  I  would,  therefore, 
decree  the  appeal  of  the  plaintiff,  and  set  aside  the  decrees  of  both  the 
lower  Courts  with  costs,  and  give  a  decree  for  the  plaintiff  in  the  terms  of 
the  prayer  in  his  plaint. 

BUBKITT,  J. — I  concur  fully  in  the  order  proposed  by  my  learned 
brother,  and  in  the  reasons  given  for  it.  Where  a  collateral  relative 
claims  to  be  entitled  to  succeed  to  an  occupancy  holding  on  the  death  of 
the  occupancy-tenant  without  direct  heirs,  it  is,  in  my  opinion,  incumbent 
upon  him  to  prove  two  things,  viz,,  first,  that  he  is  the  heir  according  to 
the  law  to  which  he  is  subject,  and  secondly,  that  he  shared  in  the  culti- 
vation of  the  occupancy-holding  during  the  lifetime  of  the  deceased  occu- 
pancy-tenant. Unless  these  two  requisites  be  joined  in  one  and  the  same 
collateral,  such  person  cannot  succeed  to  an  occupancy-holding.  The 
facfcs  here  are  that  the  more  remote  collateral  shared  in  the  cultivation, 
while  the  nearar  collateral  (who,  it  so  happens,  is  the  father  of  the  more 
remote  collateral)  did  not  so  share,  and  the  contention  is  that,  to  use  a 
phrase  of  Hindu  Law,  the  more  remote  collateral  therefore  excludes  the 
nearer,  which  is  a  strange  proposition.  To  this  proposition  I  cannot 
accede.  Under  the  words  of  s.  9  the  right  shall  devolve  as  if  it  were 
land.  I  bold,  therefore,  that  the  person  on  whom  that  right  devolves  is 
the  person  indicated  as  heir  by  the  law  to  which  he  is  subject,  and  not  a 

(1)  8  A.W.N.  (1888)  200. 
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person  more  remote  in  the  line  of  succession  who  may  have  shared  in  the  1894 
cultivation  with  the  deceased  occupancy-tenant.   As  has  been  very  properly  AUG.  6. 
remarked  by  [36]  my  learned  brother,  the  condition  requiring  the  collateral 
who  claims  succession  to  have  shared  in  the  cultivation  is  a  disqualification  APPEL- 
which  disentitles  the  nearest  collateral  if  he  has  not  fulfilled  the  condition.  LATE 
But  it  does  not  confer  any  right  of  succession  to  the   occupancy-tenure  on  CIVIL. 
a  more  remote  collateral,  even  though  be  may  have  shared  in  the  cultiva- 
tion.    For  these  reasons    I    concur  in  the  order  of  my   learned  brother  H  *•  33== 
setting  aside  the  judgment  of  the  two  lower  Courts  and  giving  plaintiff  a  H  A.W.N. 
decree  as  prayed  for  in  his  plaint.  (1894)  194. 

Appeal  decreed. 


17  A.  36  (F.B.)  =  14  A  W.N.  (1894)  195. 

FULL  BENCH. 
Before  Mr.  Justice  Knox,  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


QDEEN-EMPRESS  v.  FAZL  AZIM.*     [7th  August,  1894.] 

Criminal  Procedure    Code,  s.    531 — Sessions    Court — Jurisdiction — Appeal   presented 
within,  but  heard  outside  the  Iccal  limits  of  the  jurisdiction  of  a  Sessions  Court. 

A  criminal  appeal  was  presented  to  the  Sessions  Judge  of  the  Bijnor-Biidaun 
Division  at  Bijnor  within  the  said  Sessions  division,  but  was  beard  by  the  said 
Judge  at  Moradabad,  at  which  place  he  was  empowered  to  exercise  civil  but  not 
criminal  jurisdiction.  Held  that  the  trial  of  the  appeal  at  Moradabad  was  an 
irregularity,  but,  no  failure  of  justice  being  shown  to  have  been  occasioned 
thereby,  the  irregularity  was  covered  by  s.  531  of  the  Code  of  Criminal  Procedure 
and  did  not  render  the  trial  of  the  appeal  a  nullity. 

[R.,  26  M.  640  (643)  =  1  Weir  190.] 

THE  facts  of  this  case  suffciently  appear  from  the  judgment  of  the 
Court. 

Mr.  D.  Banerji,  for  the  applicant. 

The  Public  Prosecutor  (for  whom  Mr.  W.  R.  Porter),  for  the  Crown. 

JUDGMENT. 

KNOX,  BLAIR  and  BURKITT,  JJ. — This  is  an  application  calling 
upon  us  to  set  aside  an  order  passed  by  the  Sessions  Court  of  Bijnor- 
Budaun  dismissing  an  appeal  presented  by  one  Fazl  Azim  who  was  con- 
victed of  offences  under  ss.  265  and  266  of  the  Indian  Penal  Code.  The 
main  contention  urged  upon  our  notice  was  that  the  order  of  the 
Sessions  Judge  was  a  nullity,  it  having  been  passed  at  Moradabad, 
a  place  outside  the  local  limits  of  the  Sessions  division  known  [37]  as 
the  Bijnor-Budaun  Sessions  Division.  It  appears  from  the  record 
that  the  appeal  was  presented  at  Bijnor,  and  there  can  therefore  be  no 
doubt  whatever  that  the  learned  Sessions  Judge  had  jurisdiction  to  enter- 
tain the  appeal.  The  question  therefore  remaining  for  our  decision  is 
whether  the  order  dismissing  the  appeal  was  a  valid  order  or  a  nullity. 

The  Sessions  division  of  Bijnor-Budaan  was  constituted  by  an  order 
of  Government,  No.  545,  dated  the  12th  of  May  1880.  Under  that  order 
and  under  s.  13  of  Act  No.  X  of  1872,  the  Local  Government,  from  the- 
15th  of  May  1880,  withdrew  the  district  of  Bijnor  from  the  Moradabad 
Sessions  Division  and  the  district  of  Budaun  from  the  Bareilly  and 
Shahjahanpur  Sessions  divisions,  and  constituted  the  two  districts  thus 

*  Criminal  Revision  No.  325  of  1894. 
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withdrawn  a  new  Sessions  division  to  be  called  the  Bijnor-Budaun  Divi- 
sion. By  a  subsequent  order  a  Sessions  Judge  was  duly  appointed  to 
this  division  under  s.  16  of  Act  No.  Xof  1872,  and  the  Sessions  division 
thus  constituted  continues  to  exist  up  to  the  present  time. 

It  is  an  undisputed  fact  that  Moradabad  is  situated  without  the 
local  area  of  the  Sessions  division,  and  it  is  also  undisputed  that  this 
appeal,  though  presented  at  Bijnor,  was  heard  and  orders  on  it  passed 
at  Moradabad.  We  have  no  hesitation  in  saying  that  the  Sessions 
Judge  did  commit  an  irregularity  in  hearing  the  appeal  outside  the 
local  area  which  constitutes  his  Sessions  division,  for  it  is  a  general 
and  well-known  rule  that  all  judicial  acts  exercised  by  persons  whose 
judicial  authority  is  limited  as  to  locality  should  he  done  within  the 
locality  to  which  such  authority  is  limited.  It  is  an  irregularity  which 
should  not  be  allowed  to  recur.  The  further  question  which  now 
arises  is  whether  we  are  obliged  by  law  to  set  aside  the  proceedings 
on  the  trial  of  the  appeal,  and  the  order  on  the  appeal,  as  absolutely 
void  by  reason  of  that  irregularity.  The  case  Empress  of  India  v. 
Jagan  Nath  (1)  was  cited  to  us  as  an  authority  for  holding  that  the 
proceedings  are  void.  It  is  a  precedent  which  has  been  followed  by 
several  other  cases  decided  by  this  Court,  but,  with  all  due  deference 
to  the  learned  Judge  who  decided  that  case,  it  appears  to  us  that 
[38]  his  judgment  involved  a  confusion  between  ss.  70  and  33  of  Act  No. 
X  of  1872,  sections  which  have  now  been  replaced  by  ss.  531  and  532  of 
the  present  Code.  Our  attention  was  also  called  to  the  case  of  Queen- 
Empress  v.  James  Ingle  (2),  in  which  we  think  the  law  has  been  very 
correctly  laid  down  by  Mr.  Justice  Farran  in  the  following  words : — 

Referring  to  s.  531  that  learned  Judge  said  :— 

This  section,  I  think,  must  be  read  as  complete  in  itself  and  not  as 
in  any  way  cut  down  or  limited  by  the  proviso  contained  in  the  latter 
part  of  s.  532.  Section  531  applies  solely  to  cases  in  which  there  is  no 
jurisdiction  by  reason  of  the  inquiry,  trial  or  other  proceeding  being  held 
in  the  wrong  local  area ;  but  s.  532  seems  to  refer  to  cases  in  which  the 
Magistrate  is  competent  to  deal  wish  the  offences  as  having  taken  place 
within  the  local  limits  of  his  jurisdiction  but  has  no  power  to  commit  to 
the  High  Court  or  Court  of  Sessions,  either  because  he  is  only  a  second 
class  Magistrate,  or  for  some  reason  other  than  that  of  local  jurisdiction." 

We  understand  that  the  meaning  of  the  learned  Judge  is  that  s.  531 
refers  to  irregularities  arising  out  of  the  fact  that  the  finding,  sentence  or 
order  had  been  passed  oubside  the  geographical  area  of  its  jurisdiction  by 
a  Court  otherwise  competent,  whilst  s.  532  refers  to  a  personal  disability 
irrespective  of  area  of  jurisdiction.  We  have  no  doubt  that  the  trial  of 
this  appeal  in  the  Court  of  Sessions  and  the  order  dimissing  it  passed  by 
the  Sessions  Judge  come  within  the  words  "  inquiry,  trial  or  other  proceed- 
ing." The  present  case  therefore  falls  within  s.  531,  and  under  that 
section  no  finding,  sentence  or  order  should  be  set  aside  unless  it  appears 
that  the  error  occasioned  a  failure  of  justice.  It  is  not  contended  in  the 
present  application  that  any  failure  of  justice  was  caused.  No  other  point 
was  pressed  upon  us  ;  and  we  therefore  order  that  this  application  stand 
dismissed. 

The  order  admitting  Fazl  Azim  to  bail  will  therefore  be  discharged, 
and  Fazl  Azirc  will  be  committed  to  prison  to  work  out  the  rest  of  the 
sentence  passed  upon  him  on  the  31st  of  March  1894. 


(1)  3  A.  258. 


(2).  16  B.  200. 
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17  A.  39  =  14  A.W.N    (1895)  191. 

[39]  APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


MUHAMMAD  SULEMAN  KAHAN  (Judgment-debtor)  v.  MUHAMMAD  YAR 

KHAN  AND  OTHERS  (Deer  ee-  holders)  .*     [7th  August,  1894.] 
Execution  of  decree  —  Decree  as  originally  framed  incapable  of  execution  —  Amendment 
01   decree—  Limitation—  Act  No.    XV  of  1877    (Indian  Limitatian  Act),  Sch.  ii, 
Arts.  178,  179. 

Where  a  decree  as  originally  framed  was  found  by  the  High  Court  to  be  incapa- 
ble of  execution  and  was  not  finally  amended  by  that  Court,  so  as  to  become 
capable  of  execution  ,  until  nearly  twelve  years  after  it  was  passed,  it  was  held 
that  an  application  to  execute  such  decree  which  was  made  within  three  years 
from  the  date  of  the  amendment  of  the  decree  was  within  time,  the  rule  of 
limitation  applicable  being  that  prescribed  by  art.  178  of  sob.  ii,  Act  No.  XV  of 
1877. 

The  first  paragraph  of  the  third  column  of  Art.  179  only  applies  where  there  is 
a  decree  or  order  which  can  at  its  date  be  executed.     That  paragraph  necessarily 
contemplates  the  existence  of  a  decree  capable  of  being  executed  at   the  date  of 
•  the  decree. 

[Not  F..  10  Ind.Cas.  187  (18Sj  =  14  O.C.  100  (103)  ;  R.,  24  A.  300  =  22  A.W.N.  60  ;  24 
A.  542  =  22  A.W.N.  160  ;  36  B.  368  (372)  =  14  Bom.L.R.  381  (384)  ;  26  M.  780  = 
13  M.L.J.  412  ;  5  A.L.J.  403  =  A.W.N.  (1908)  191  ;  11  O.C.  22.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Babu  Jogindro  Nath  Chaudhri  and  Maulvi  Ghulam  Mujtaba,  for  the 
appellant. 

Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J.  —  This  is  a  somewhat  peculiar 
case.  The  respondents  in  this  appeal  from  an  order  on  an  application 
in  the  execution  of  a  decree  obtained  ia  the  Civil  Court  on  the  24th  of 
December,  1878,  a  decree,  which  was  affirmed  in  this  Court  in  1882,  in  a 
suit  for  possession  of  property.  In  1883,  on  an  application  to  execute  that 
decree,  possession  was  delivered  to  thepe  respondents.  In  1884  this  Court 
held,  on  appeal  from  bhe  order  putting  the  respondents  in  possession, 
that  the  decree  as  it  stood  was  incapable  of  execution.  The  decree  in 
question  was  the  decree  in  appeal  of  this  Court.  In  1884  an  application 
was  presented  to  this  Court,  for  the  amendment  of  the  decree  by  bringing 
it  into  accordance  with  the  judgment.  That  application  was  refused 
in  1884.  In  1885  these  respondents  applied  to  the  Court  below  to 
amend  the  decree.  On  that  application  an  order  to  amend  was  [40] 
made  by  the  lower  Court  in  1885,  but  that  order  was  set  aside  on 
appeal  to  this  Court  in  1889  on  the  ground  that  the  decree  in  question 
being  a  decree  by  this  Court,  this  Court  was  the  only  Court  which  could 
amend  it.  Thereupon,  on  the  5th  of  March  1889,  these  respondents 
applied  to  have  the  judgment  of  this  Court,  refusing  the  application  to 
amend  which  was  made  in  1884,  reviewed,  and  prayed  that  the  decree 
might  be  amended.  On  the  6th  of  May  1890  the  decree  was  amended 
on  that  application  and  brought;  into  accordance  with  the  judgment.  On 
the  6th  of  May  1893,  the  application  to  execute  the  decree  out  of  which 
this  appeal  has  arisen  was  filed.  The  Subordinate  Judge  made  an  order 
for  the  execution  of  the  decree.  __ 

*  First  Appeal  No.  311  of  1893,  from  an  order  of  Babu  Gang*  S»r*n,  Subordinate 
Judge  of  Aiigarh,  dated  the  9th  September,  1893. 
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1894  Ifchas  been  contended  hare,  ou  behalf  of  the  appellant,  the  jaclgrmnfc- 

Aua.  7.      debtor,  that  art.  179  of  sou.  ii  of  the  Indian  Limitation  Act,  1877,  aoulies, 

and  that  even  if  the  proceedings  taken  by  these    respondents  on  and  prior 

APPEL-     to  the  5th  of  March  1889  might  he  regarded  as  applications  to  take  steps 

LATE       in  aid  of  the  execution   of  the   decree,  yet  that   this  application  is  time- 

GIVIL.      barred  as  nob  having  been  made  within  three    years  of   the  obh  of  March 

1889.     It  was  also  contended  on  behalf  of  the  appellant  that    an  appli- 

17  A.  39=     cation  to  amend  a  decree  is  not;  an  application  to  taka  a  step-in-aid  of   the 

14  A.W.N.    execution  of  the  decree,   and  thah,  although  the  decree  was  amended  as 

(1894)  191.    late  as  the  6bh  of  May  1890,  the  "  date  of  the  decree  "  mentioned  in  arb.  179 

is  the  date  which  the  Code  of  Civil  Procedure  enacts  shall  be  the  date   of 

the  decree,  namely,  the  date  of  the  judgment,  which  is  that  of  the  original 

judgment  where  there  has  been  no  review  of  judgment. 

The  following  cases  have  been  cited  to  us  : — KalluRai  v.  Fdhiman  (1), 
Tarsi  Bam  v.  Man  Singh  (2),  Darbo  v.  Kesho  Rai  (3)  and  Thakur  Das  v. 
Shadi  Lai  (4). 

The  question  is  not  devoid  of  difficulty.  On  the  one  hand  we  have 
art.  179,  which  is  the  only  article  which  apparently  expressly  relates  to 
the  period  of  limitation  for  applications  for  execution  of  decrees. 
On  the  other  hand  there  are  undoubtedly  cases  of  appli- [41]  cations 
to  execute  decrees  to  which  art.  179  could  not  possibly  apply.  One  such 
case  was  that  of  Muhammad  Islam  v.  Muhammad  Ahsan  (5).  It  appears 
to  us  that  the  first  paragraph  of  the  third  column  of  art.  179  must 
necessarily  apply  only  where  there  is  a  decree  or  order  which  can  at  its 
date  be  executed.  It  appears  to  us  that  that  paragraph  necessarily  con- 
templates the  existence  of  a  decree  capable  of  being  executed  at  the  date 
of  the  decree.  In  our  opinion  it  would  apply  to  a  decree  capable  of  being 
executed  at  its  date,  oven  though  such  decree  might  not  be  in  accordance 
with  the  judgment,  and  although  subsequently  it  might  be  necessary  to 
make  an  application  to  bring  the  decree  into  accordance  with  the  judgment. 
In  our  opinion,  so  long  as  there  was,  at  the  date  of  the  decree,  a  decree 
capable  of  execution,  the  firs';  paragraph  of  the  third  column  of  art.  179 
would  apply.  This  Court  in  1883  rightly  or  wrongly  held  that  the  decree 
of  this  Court  of  1882  on  appeal  was,  by  reason  of  a  defect  in  it,  incapa- 
ble of  execution.  That  decision  is  binding  on  us,  and  for  present  pur- 
poses we  must  assume  that  the  decree  passed  in  appeal  in  1882 
affirming  the  decree  of  the  lower  Oourt  of  1878  was,  by  reason  of  an 
infirmity  in  drawing  it  up,  incapable  of  execution.  Consequently  it  ap- 
pears to  us  that  until  the  6th  of  May  1890,  there  was  no  decree  in  the 
suit  between  these  parties  which  was  capable  of  being  executed.  If 
art.  179  were  to  apply  to  such  a  case  as  this,  the  decree-holder's 
power  to  obtain  the  fruits  of  a  judgment  in  his  favour  might  ba 
defeated  through  no  fault  of  his  own  by  a  Court  delaying  for  more  than 
three  years  from  the  date  of  its  decree  to  bring  the  decree  into  ac- 
cordance with  its  judgment  and  give  the  decrea-holdar  a  decree  which 
he  could  execute.  Article  179  applies  not  only  to  an  application  to  exe- 
cute an  original  decree,  but  it  applies  where  there  has  been  an  appeal 
from  that  decree,  and  it  applies  also  to  a  case  in  which  there  has  been  a 
review  of  judgment  afber  decree.  There  is  no  provision  in  art.  179  to 
meet  a  case  in  which  at  the  date  of  the  decree  the  decree,  through  the 
fault  of  a  Court  or  the  fault  of  an  office  in  drawing  it  up  or  passing  it,  is 


(1)  13  A.  124. 
(4)  8  A.  56. 


(21  8  A.  492. 

(5)  14  A.W.N.   (1891)  61. 


(3)  9  A.  364. 
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incapable  of  execution.     Ifc  apnears  to  us  that  undev  these  circumstances  1894 

we  must  apply  art.   178,  and  we  apply  it  because  this  Court  [42]   had  AUG.  7. 
decided  that  the  decree  of  1882  was  absolutely  incapable    of  execution. 

Under  art.  178  the    respondents'  application  now  under  consideration  is  APPEL- 

within  time,  for  it  was  made,  although  on  the  last  day  of  limitation,  within  LATE 

three  years  from  the  time  when  the  right  to  apply  to  execute  the  decree  CIVIL. 
accrued  on  the  amendment  of  the  decree.     No  doubt   with  regard  to  any 

future  application  paragraph  4  of  the  third  column  of  art.  179  contains  *?  *•  39  = 

the  limitation  which  will  be  applicable.     We  dismiss  this  appeal    with  J*  A.W.H. 

costs.  (18M> 191. 

Appeal  dismissed. 


17  A.  42  =  14  A.W.N,  (1894)  198. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Burkitt. 


KISHAN  SINGH  AND  OTHERS  (Decree-holders)  v.  AMAN  SINGH 
(Judgment-debtor).*      (10th  August,  1894.] 

Civil  Procedure  Code,  s.  958 — Execution  of  decree— Limitation— Uncertified  payment 
of  part  of  decretal  amount — Decree-holder  entitled  to  give  evidence  of  such  uncertified 
payment  in  answer  to  a  plea  of  limitation  aqiinst  execution  of  the  decree. 

Section  258  of  the  Code  of  Civil  Procedure  will  not  debar  a  decree-holder  from 
giving  evidence  of  uncertified  payments  made  to  him  out  of  Court  in  partial 
satistaction  of  the  decree  by  the  judgment-debtor  where  the  judgment-debtor 
has,  in  answer  to  an  application  for  execution  of  the  decree  against  him,  put 
forward  a  plea  of  limitation.  Fakir  Chand  Base  v.  Madan  Mohan  Ghose  (1), 
Purmanandas  Jiwandas  v.  Vallabdai  Wallji  (2),  Sham  Lai  v.  Kanahia  Lai  (3), 
Zahur  Khan  v.  Bakhtawar  (4)  and  Hurri  Pershad  Chawdhry  v.Nasib  Singh  (5) 
referred  to. 

IP,.  26  A.  36  =  23  A.W.N.  179  ;  R.t  11  A.L.J.  224  (228).] 

THIS  was  an  appeal  arising  out  of  an  application  by  the  present 
appellants  to  execute  a  decree  dated  the  lObh  of  September  1885.  The 
decretal  debt  was  to  be  paid  in  twenty  instalments.  The  first  instalment 
was  payable  in  Phagun,  Sauabat  1942  and  the  subsequent  instalments  in 
the  months  of  Baisakh  and  Katik  in  each  year.  The  decree- holders  came 
into  Court  alleging  that  the  first  eight  instalments  had  been  paid  at  the 
stipulated  dates,  but  that  the  [43]  judgment-debtor  had  made  default  in 
payment  of  the  ninth  instalment,  which  was  payable  in  Katik,  Sambat 
1946,  the  last  day  of  which  corresponded  to  the  7th  of  November  1889. 
The  application  for  execution  was  made  on  the  2nd  of  November  1892. 

The  judgment-debtor  objected  to  this  application  that  be  had  not  paid 
any  of  the  instalments  as  agreed,  and  that  the  execution  of  the  decree  was 
time-barred. 

The  Court  of  first  instance  (Munsif  of  Etab)  found  that,  even  if 
default  was  made  in  payment  of  the  instalments,  execution  of  the  decree 
was  not  barred,  because,  in  case  of  default  in  payment  of  any  of  the 
instalments,  the  decree-holder  was  given  an  option -to  execute  the  decree 
for  the  realization  of  the  whole  sum  remaining  due,  but  that  it  was  not 

*  Seoond  Appeal  No.  485  of  1894,  from  a  decree  of  Maulvi  Syed  Siraj-ud-din,  Sub- 
ordinate Judge  of  Mainpuri,  dated  the  26th  February  1894,  reversing  a  decree  of 
Maulvi  Syed  Muhammad  Abbas  Ali,  Munsif  of  Etah,  dated  the  17th  December  1892. 

(1)4B.L.R.  (F.B.)  130.  |2)  11  B.  506.  (3)  4  A.  316. 

(4)  7  A.  327.  {5)210.542. 
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1894        necessary  for  him  to   do  so,  and  it  accordingly  disallowed  the  judgment- 
AUG.  10.     debtor's  objection. 

Tbe  judgment-debtor  appealed,  and  the  lower  appellate  Court  (Addi- 

APPEL-     tional  Subordinate  Judge  of  Mainpuri)  decreed  the  appeal,  on  the  grounds, 

LATE        first,    that   inasmuch  as  the   payments  pleaded  by  the  decree-bolder  had 

ClVIL       admittedly  not  been  certified  under  s.  258  of  the  Code  of  Civil  Procedure, 

- —        they  could  not  be  taken   cognizance  of  by  the  Court,  and,  secondly,  that 

17  A.  42  =     the  decree-holder  was  by  the  terms  of  the   decree  bound  to  take  out  exe- 

14  A.W.N.   cufcion  of   the  decree   for  the  whole  amount  due  thereunder  within  three 

(1894)  198.    years  from  the  happening  of  the  first  default. 

Tbe  decree-holders  thereupon  appealed  to  the  High  Court. 
Mr.  J.  N.  Pogose,  for  the  appellants. 
Munshi  Madho  Prasad,  for  the  respondent. 

JUDGMENT. 

BURKITT,  J. — This  is  an  appeal  in  an  execution  of  decree  case.  The 
decree  was  one  which  directed  the  payment  of  the  decretal  amount  by 
twenty  half-yearly  instalments  on  certain  fixed  dates,  and  it  gave  the 
decree-holders  a  power-to  execute  the  whole  decree,  or  so  much  of  it  as 
was  unpaid,  on  the  occurrence  of  default  in  the  payment  of  any  instal- 
ment. The  decree-holders  have  now  applied,  in  pursuance  of  the 
power"  reserved  to  them,  for  execution  in  respect  of  the  amount  remain- 
ing due  after  the  payment  of  the  eighth  [44]  instalment.  Their  allegation 
is  that  the  judgment-debtor  paid  eight  instalments  regularly  and  then 
ceased  paying,  and  they  apply  for  execution  for  the  whole  su^.  remaining 
due  under  the  decree.  The  judgment-debtor  in  reply  denies  that  he  paid 
any  of  the  first  eight  instalment  and  sets  up  limitation  as  a  bar.  The 
lower  Court  has  rejected  the  application  for  execution,  chiefly  on  the 
ground  that  payment  of  eight  instalments  alleged  by  the  decree-holders  to 
have  been  paid  was  not  certified  to  the  Court  as  required  by  s.  258  of  the 
Code  of  Civil  Procedure.  The  decree-holders  appeal,  contending  that 
they  were  entitled  to  give  proof  of  the  payment  of  eight  instalments, 
even  though  those  payments  were  made  out  of  Court.  For  the  respon- 
dent the  last  clause  of  s.  258  is  relied  on.  On  this  point  there  is  a 
long  line  of  decisions,  commencing  with  the  Full  Bench  decision 
of  the  Calcutta  High  Court,  reported  in  IV  Bengal  Law  Eeports, 
Full  Bench,  page  330.  It  is  true  that  that  decision  was  passed  under 
Act  2No.  VIII  of  1859,  but,  as  remarked  recently  by  the  Bombay 
High  Court,  in  the  case  of  Purmananddas  Jiwandas  v.  Vallab- 
das  Wallji  (1) — "it  is  a  distinct  decision  of  a  Full  Bench  of  the  Calcutta 
Court  presided  over  by  Sir  Barnes  Peacock  that  a  judgment-creditor,  seek- 
ing to  enforce  his  decree,  may  avail  himself  of  uncertified  payments  made 
by  the  judgment-debtor  as  an  answer  to  a  plea  of  limitation,  and  we  are 
not  aware  that  it  has  ever  been  questioned,  nor  has  any  change  been  in- 
troduced into  the  present  Civil  Procedure  Code  which  militates  against  the 
grounds  of  the  decision.  We  must  therefore  hold  that  effect  may  be  given 
to  the  payments  which  have  been  admittedly  made  to  the  applicant  for  the 
purpose  of  evading  the  plea  of  the  limitation."  The  Calcutta  Full  Bench 
case  has  also  been  followed  by  this  Courb  in  Sham  Lai  v.  Kanahia  Lai  (2) 
and  in  Zahur  Khan  v.  Bakhtawar  (3)  and  still  more  recently  by  the 
Calcutta  High  Court  in  the  case  of  Eurri  Pershad  Chowdhry  v.  Nasib 
Singh  (4),  where  the  same  view  is  expressed  as  by  the  Bombay  High  Courb 


(1)  11  B.  606. 


(2)  4  A.  316. 


(3)  7  A.  327. 
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in  the  case  above  cited.  This  is  a  very  strong  current  of  authority,  and, 
sitting  as  a  single  Judge  of  this  Court,  I  think  I  am  bound  to  follow  it. 
Indeed,  it  seems  to  me  [45]  that  the  object  of  the  prohibition  in  the  last 
clause  of  s.  258  is  to  compel  the  judgment-debtor  to  be  careful  to  apply  to 
the  Court  to  have  recorded  as  certified  any  payment  he  may  have  made  on 
account  of  the  decree  if  he  desire  that  such  payment  should  be  recognised 
by  the  execution  Court  as  against  the  decree-holder  executing  the  decree. 
That  prohibition  does  not,  in  my  opinion,  apply  to  a  case  like  the  present. 
For  these  reasons  I  am  of  opinion  that  the  deoree-holders  ought  to  have 
been  allowed  to  prove  payment.  There  was  on  that  point  a  distinct  issue 
before  the  lower  Court,  as  the  deoree-holders  had  ascerted  and  the  judg- 
ment debtor  had  denied  the  payments.  That  issue  ought  to  have  been  tried 
and  decided.  I  remand  the  following  issue  under  s.  566  to  the  lower  appel- 
late Court  viz. : — 

Did  the  judgment-debtor  pay  all  or  any,  and  if  so  which,  of  the  first 
eight  instalments  due  on  the  decree,  dated  the  10th  September  1885  ? 

The  lower  Court  will  allow  the  parties  to  produce  evidence  on  this 
point.  After  receipt  of  the  finding  ten  days  will  be  allowed  for  objections. 
Issue  referred  under  s.  566  of  the  Code  of  Civil  Procedure. 


17  A.  45  =  14  &  W  N.  (1894)  196. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


AUG.  10. 

APPEL- 
LATE 
CIVIL. 

17  *.  42  = 
141.W.N. 

(1894)  IBS. 


HAIDRI  BBGAM  (Plaintiff]  v.  NATHU  (Defendant)  * 

[llth  August,  1894.] 

Act  No.  IV  of  1882  (Transfer  of  Property  Act),  s.  106—  Landlord  and  tenant — Suit  in 
ejectment — Notice  t)  quit — Denial  of  landlord's  title  by  defendant  before  suit. 

In  a  suit  by  a  1-iudlord  foe  ejectment,  of  a  tenant,  no  notice  of  determination  of 
tenancy,  under  s.  106  of  Act  No.  IV  of  1832,  is  necessary  whore  the  defendant 
has,  prior  to  the  suit  being  brought,  denied  the  plaintiffs  title  as  landlord  and  that 
thera  was  any  contract  of  ten^my  between  them  Unhamma  Devi  v.  Vaikunta 
Heqde  (1)  and  Dodhu  v.  Madhavrao  Narayan  Gadre  (2)  referred  to. 

[P.,  13  Ind.  CAS.  323  (324)  =76  P.R.  1911  ;  R  ,  33  C,  339  =  3  G.L.J.  274  ] 

THE  facts  of  this  case  are  as  follows  : — 

The  plaintiff  sued  for  the  ejectment  of  the  defendant  from  a  house 
and  for  rent,  alleging  that  the  defendant  had  taken  the  house  [$6]  on  rent 
executing  a  lease  on  the  12th  of  July  1874,  but,  since  the  12th  of  July 
1889,  had  declined  to  pay  the  rent.  The  plaintiff  had  therefore  sued  the 
defendant  for  rent  in  the  Small  Cause  Court,  but  the  defendant  denied 
that  he  was  a  tenant  of  the  plaintiff,  and,  as  the  suit  involved  a  question 
of  ownership,  it  was  dismissed  by  the  Small  Cause  Court. 

The  defendant  pleaded  that  the  lease  was  inadmissible  in  evidence, 
not  having  been  registered,  and  that,  having  been  held  to  be  concocted, 
the  question  of  its  genuineness  could  not  be  re-opened.  He  also  pleaded 
that  the  claim  for  rent  was  res  judicata,  and  that  the  house  belonged  to 
the  defendant's  brother ;  and  lastly  that  the  suit  was  unmaintainable,  in- 
asmuch as  no  notice,  as  required  by  s.  106  of  Act  No.  IV  of  1882,  had 
been  served  upon  him. 

*  Second  Appeal  No.  447  of  1894,  from  a  decree  of  Maulvi  J»bar  Hus»in,  Sub- 
ordinate Judge  of  Bareilly,  dated  the  I9ch  February  1894,  confirming  a  decree  of  Maulvi 
Ahmed  Ali.  Munsif  of  Bareilly,  dated  the  25th  January  1892. 

(1)  17  M.  218.  (2)  18  B.  110. 
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1894  The  Court  of  first  instance  (Munsif  of  Bareilly)  dismissed  the  claim 

AUG.  11.  for  ejectment,  holding  that  the  service  of  notice  under  s.  106  of  the  Trans- 

fer  of  Property  Act,  1882,  was  essential,  but  decreed    the  claim  for  such 

APPEL-  portion  of  the  rent  as  had  not  been  the  subject  of  the  previous  suit  in  the 

LATE  Court  of  Small  Causes. 
CIVIL,  -^ne  P'aiQfciff  appealed  ;  and  the  lower  appellate    Court    (Subordinate 

Judge   of    Bareilly)  dismissed  the  appeal  upon  grounds  similar  to    those 

17  A.  45=  upon  which  the  Munsif's  judgment  was  based. 
14  A/W  H.  The  plaintiff  then  appealed  to  the  High  Court. 

t*S94j  196.  Mr.  Abdul  Eaoof  and  Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Munshi  Madho  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — -This  suit,  out  of  which  this  appeal 
arose,  was  one  for  ejectment  and  also  for  arrears  of  rent.  As  to  the  claim 
for  arrears  of  rent,  that  was  barred  under  s.  13  of  Act  No.  XIV  of  1882 
by  the  decision  in  a  prior  suit  brought  in  a  Court  of  Small  Causes.  It  was 
contended  here  that  as  a  Court  of  Small  Causes  could  not  have  tried  the 
suio  for  ejectment,  its  decision  did  not  operate  as  res  judicata  qua  the 
claim  for  rent.  That  is  a  mistaken  contention.  A  Court  of  Small  Causes 
is  competent  to  [47j  try  this  suit  so  far  as  it  relates  to  the  cause  of 
action  with  reference  to  the  rent,  and  the  face  that  the  Court  of  Small 
Causes  is  not  competent  to  try  this  suit  so  far  as  it  is  a  suit  for  ejectment, 
does  not  make  s.  13  of  the  Act  inapplicable  on  the  question  of  the  rent. 
The  suit,  so  far  as  the  claim  for  rent  was  concerned,  was  rightly  dismissed 
and  we  dismissed  th$  appeal,  so  far  as  it  relates  to  the  claim  for  re^t,  with 
proportionate  costs. 

The  suit  for  possession  of  the  house  by  ejectment  of  the  defendant 
was  dismissed  on  the  ground  that  no  notice  determining  the  tenancy  as 
required  by  s.  106  of  Act  No.  IV  of  1882  had  been  given.  A  notice  was 
not  necessary  in  this  case,  as,  in  the  prior  suit  to  which  we  have  referred, 
this  defendant  had  denied  the  plaintiff's  title  and  denied  that  there  was 
any  contract  of  tenancy  between  them.  The  question  as  to  whether 
in  such  a  case  a  notice  is  necessary  has  been  considered  in  several  cases 
in  this  Court :  but  we  think  that  the  law  is  now  wpll  settled,  and  we  cannot 
better  express  it  than  by  quoting  the  judgment  of  Muttusami  Ayyar  and 
Best,  JJ.,  in  Unhamma  Devi  v.  Vaikuntct  Hegde  (1).  What  those  learned 
Judges  said  was  : — "  Nor  is  there  any  doubt  that  the  tenant  forfeits  this 
right  to  notice  by  defying  the  landlord's  title  prior  to  suit.  It  is  also  set- 
tled law  that  the  denial  of  title  for  (he  first  time  in  the  suit  does  not  dis- 
entitle the  tenant  to  notice,  for  the  reason  that  the  plaintiff  is  bound  to  show 
that  at  the  date  of  suit  he  had  a  complete  cause  of  action  ;  and  subsequent 
denial  of  title,  even  if  false,  does  not  release  the  landlord  from  proving 
his  case  or  amount  to  a  waiver  by  the  defendant  of  hie  right  to  notice." 
The  same  subject  is  referred  to  in  the  judgment  in  Dodhu  v.  Madhavrao 
Narayan  Gadre  (2).  We  set  aside  so  much  of  the  decisions  of  both  the 
lower  Courts  as  dismissed  the  plaintiff's  suit  for  possession  of  the  house, 
and  we  remand  this  case  under  s.  662  of  Act  No.  XIV  of  1882,  to  the 
Court  of  first  instance  for  trial  of  the  suit,  so  far  as  it  relates  to  the 
house,  on  the  merits.  Costs  of  this  appeal  and  in  the  Court  below  are 
allowed  to  the  parties  in  proportion  to  their  success. 

Cause  remanded. 


(l)  17  M.  218. 


(2)  18  B.  110. 
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17  A.  48  =  11    A.W.N.  (1894)  199.  lggg 

[48]  APPELLATE  CIVIL.  AUG.  15, 

Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt.  \PPEL- 

LATE 

KALI  CHARAN  AND  ANOTHER  (Plaintiffs)  v.  AHMAD  SHAH  KHAN         CIVIL 
(Defendant).*     [15th  August,  1894.] 

Mortgage— Suit  by  second  mortgagees  against  purchaser  of  equity   of  redemption   who 

had  paid  off  a  prior  mortgage — Second   mortgagees  ignoring  lien  of  purchaser   of     H  A.W.N. 
equity  of  redemption.  (1894)  199. 

One  A.  S.  purchased  the  equity  of  redemption  of  a  property  subject  to  two 
mortgages)  and  as  part  of  the  transaction  paid  of!  the  prior  mortgage.  The 
mortgagees  under  the  second  mongige  sued  to  bring  the  mortgaged  property  to 
sale,  making  the  original  mortgager  and  the  purchaser  of  the  equity  of  redemp- 
tion defendants,  but  omitting  any  menoion  of  the  lien  acquired  by  such  purchaser. 
Held  that  s'joh  onrssion  was  not  a  valid  reason  for  dismissing  the  plaintiff's 
suit  altogether.  SaZi^  Rim  v.  Barcharan  Lai  (I)  distinguished. 

[F...  21  A.  272  ;  R.,  27  A.  75  =  1  A.L  3.  476  =  (1901)  A.W.N.  166.] 

THE  facts  of  this  case  were  as  follows  :  — 

The  plaintiffs  brought  their  suit  againsk  two  persons,  Marjad  Singh  and 
Ahmad  Shah  Khan,  alleging  that  the  father  of  Marjad  Singh  had,  on  the 
12fch  of  April  1877,  executed  in  their  favour  a  bond  for  Es.  200,  hypothe- 
cating certain  zamindari  property,  and  subsequently  on  the  10th  of  January 
1880,  had  executed  a  sale-deed  by  which  he  conveyed  to  the  second  defend- 
ant, Ahmad  Shah  Khan,  the  property  mortgaged  to  them  ;  and  they  prayed 
for  realization  of  the  mortgage  debt,  principal  and  interest,  by  sale  of  the 
mortgaged  property. 

Ahmad  Shah  Khan,  the  vendee-defendant,  put  in  a  written  statement, 
k»  which  he  pleaded  tbab  he  had  bought  the  property  in  good  faith  and 
for  an  adequate  consideration,  without  knowledge  of  the  plaintiffs'  mort- 
gage, the  sale  having  been  made  for  the  purpose  of  satisfying  a  mortgage 
on  the  property  of  a  prior  date  to  that  of  the  plaintiffs.  He  alleged  that 
the  plaintiffs'  suit  was  brought  in  bad  faith  with  knowledge  of  the  prior 
mortgage.  He  also  pleaded  adverse  possession  for  more  than  12  years, 
and  that  the  plaintiffs'  mortgage  was  a  fictitious  and  collusive  tran- 
saction. 

[49]  The  Court  of  first  instance  (Munsif  of  Farukhabad)  found  the 
issues  as  to  limitation  and  fraud  against  the  defendant.  Io  found  that  the 
sale  to  the  defendant  Ahmad  Shah  was  a  valid  transaction,  and  that  the 
plaintiffs,  though  entitled  to  a  decree  for  sale  on  their  mortgage,  could  not 
bring  the  property  to  sale  without;  first  discharging  the  defendant's  prior 
incumbranee,  and  gave  the  plaintiffs  a  decree  accordingly.  The  defendant 
Ahmad  Shah  Khan  appealed. 

The  lower  appellate  Court  (Subordinate  Judge  of  Farukhabad)',  finding 
that  the  defendant  had  paid  off  the  prior  mortgage  as  alleged  by  him  and 
that  the  plaintiffs  had  wilfully  omitted  mention  of  this  fact  in  their  plaint, 
reversed  the  decree  of  the  Munsif  and  dismissed  the  plaintiffs'  suit. 

The  plaintiffs  thereupon  appealed  to  the  High  Court. 

Babu  Batan  Ghand,  for  the  appellant. 

Pandit  Sunder  Lai,  for  the  respondent. 

*  Second  Appeal  No.  1107  of  1893,  from  a  decree  of  Maulvi  Muhammad  Anwar 
Husain  Khan,  Subordinate  Judge  of  Farukhabad,  dated  the  14th  June  1893,  reversing 
a  decree  of  Munshi  Bakhtawar  Lai,  Munsif  of  Farukhabad,  dated  the  24th  April  1893. 

(1)  12  A.  548. 
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JUDGMENT. 

BLAIR   and   BURKITT,    JJ. — This   is   a  suit    by   the   holders   of   a 
second   mortgage   duly  registered    to  recover   by   sale   of    the    mortgaged 
property  principal  and  interest  due  to  them   upon  a    bond  executed  in 
their   favour   by   the  second   defendant.     The   first   defendant   and   sole 
respondent   here   is    the   purchaser    from   the   second    defendant  of   the 
equity  of  redemption,   and   a    certain    amount  of   the   purchase    money 
was  left  with   the  vendee  for   the  payment  of  a  mortgage  debt   due  under 
a  mortgage  of  older  date  than   that  of  the   plaintiffs.     It  must  be  taken 
to  be  the  fact  that  the  plaintiffs   had   knowledge  of   such  prior  incum- 
brance.     The  second    defendant    by  his  purchase    became  full  owner  of 
the  hypothecated   land,   subject  to   plaintiffs'   mortgage ;  that  is  to  say, 
the   equity   of  redemption    had   passed    to  him,    and  the   further   equity 
arising  out  of  his  payment  of  the  money  due   under   the   prior    mort- 
gage   by    which    it  had  become  extinguished.     By   virtue  of  his  equity 
of  redemption  he  had. become  entitled  to  relieve  the  land  of  the  plaintiffs' 
second  mortgage  by  payment,  and  by  this  payment,  which  extinguished  the 
first  mortgage,   he  was  entitled  to  protect  himself  against  a  suit  for  sale 
instituted   by    the   plaintiffs    upon    their    second    mortgage,     [SO]     be- 
cause  such    payment   unquestionably   gave   him    a    right    to    have,    in 
priority  to  them,  satisfaction  of  his  lien,  as  though  he  stood  in  the  shoes 
of  the  first  mortgagee.     But;  it  would  be  incorrect  to  say  that  he  was  ever 
a  mortgages.     The  plaintiffs  in   their  suit  iinpleaded  the  mortgagor  and 
his   assignee,  but  made   no   mention  of  the  lien  acquired   by  defendant 
No.  I.     Too  Jower  appellate  Court,  reversing  the  decree  of  the  Munsif,  has 
refused  on  a  plaint  so  drawn  to  allow  the  claim  of  the  plaintiffs,  subject  to 
the  re-payment  of  the  lienof  defendant  No.  I,  as  decreed  by  the  Munsif.  The 
only  question  before  us  is  whether  upon  account  of  the  omission  of  all 
mention  of  the  respondent's  lien  the  suit  ought  to  have    baeu    dismissed, 
although  on  a  properly  drawn  plaint  the  plaintiff  would  have  been  entitled 
to  the  decree  given  by   the  Munsif.     Upon   this    preliminary  point  the 
plaintiffs'  suit  has  been  dismissed.     The  lower  appellate  Court  acted  upon 
the  authority  of  the  case  of  Satig  Ram  v.  Har  Gharan  Lai  (1).  The  head- 
note  correctly  sums  up  the  ruling  in  that  case  : — "  Where  a  second  mort- 
gagee  coming   into    Court    and  denying  or  ignoring  the  title  of  a  prior 
mortgagee  asks  to  have  the  property  sold  as  if  there  were  no  prior  incum- 
braoce,  the  suit  should  be  dismidsert,  and  should  not  be  decreed  with  words 
of   limitation    reserving   the    rights  of  the  prior  mortgagee."     The  ratio 
decidendi  is  thus  expressed  in  the  judgment : — "  It  is  a  suit  brought  on  a 
false  statement  of  facts  or  upon  a  suppression  of  material  facts."     In  that 
case  the  defendant  had  been  mortgagee  prior  to  his  purchase  of  the  equity, 
and,  had  such  purchase  never  taken    place,  must  necessarily   have   been 
impleaded   by    a  second  mortgagee  suing  his  mortgagor  for  enforcement 
of  lien.     The  existence   of  such    a    mortgagee   must   have    been    known 
to  t,he  second    mortgagee    and  the    rights  of  the  first  mortgagor  perfectly 
understood.     But  the  rights  of  the  purchaser  of  an    equity  of  redemption 
who    had   never   been  a    mortgagee  at   all,    but  had  obtained  a  right  by 
re-payment  to  use  the  first  mortgage  as  a  shield,  are  much  less  generally 
known   and  understood.     Indeed    the   Munsif  remarks  that  "  it  is  likely 
that   the   plaintiffs'    knowledge    of    the    prior    incumbrances  and  [51] 
of   their    discharge   by    the   defendant-vendee    caused    to    the    plaintiffs 
doubt  and  uncertainty."     This  case  does  not  appear  to  us  to  fall  strictly 

(1)  12  A.  546. 
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within  the  ruling  above  quoted,  and  we  are  unable  to  lay  down,  as  a  rule 
of  universal  application,  the  principle  that  a  plaintiff  who  claims  too  much 
or  fails  to  admit  reasonable  deductions  from  his  claim  is  therefore  to  be 
deprived  of  that  to  which  he  is  legally  entitled.  It  seems  to  us  that  each 
case  should  be  dealt  with  on  its  own  merits.  We  reverse  the  finding  of 
the  lower  appellate  Court  on  the  preliminary  point,  and  remand  the  case 
to  that  Court  under  s.  562  of  the  Code  of  Civil  Procedure  with  directions 
to  restore  it  to  its  place  on  the  register  of  first  appeals  and  dispose  of  it 
upon  the  merits.  This  appeal  is  decreed  with  costs. 

Appeal  decreed. 


17  A.  51-14  A.W.N.   (1894)  201. 

EEVISIONAL  CKIMINAL. 

Before  Mr.  Justice  Blair. 


1894 

AUG.  is. 

APPEL- 
LATE 
CIVIL. 

17  A.  48  = 
14  A.W.N. 
(1894)  199. 


GANGA  DEI  v.  SHER  SINGH.*     [22nd  October,  1894.] 

Criminal  Procedure   Code,  s.    195— Sanction  to  prcsecute— Sanction  in  respect  of  an 
offence  committed  in  the  course  r/  a  civil  suit  of  over  Bs,  5,000  in  value — Appeal, 

Where  sanction  to  prosecute  is  granted  in  respect  of  one  of  the  offences  referred 
to  in  s,  195  of  the  Code  of  Criminal  Procedure,  such  oSence  having  been  com- 
mitted in  the  ooursa  of  a  civil  suit,  tha  valuation  of  such  civil  suit  is  immaterial 
to  the  question  of  the  Court  to  which  an  application  under  e,  195  of  the  Code  of 
Criminal  Procedure  for  revocation  of  the  order  granting  sanction  will  lie. 

THE  facts  of  this  case  are  as  follows : — 

One  Sher  Singh,  plaintiff  in  a  civil  suit  before  the  Subordinate  Judge 
of  Shahjahanpur,  applied  to  the  Subordinate  Judge's  Court  for  permission 
to  prosecute  the  defendant  in  the  suit,  Ganga  Dai,  for  making  false  state- 
ments in,  and  not  giving  proper  answers,  to  interrogatories  administered 
under  s.  121  of  the  Code  of  Civil  Procedure.  On  this  application  the 
Court  gave  sanction  for  the  prosecution  of  the  defendant  in  the  following 
terms — "  Under  the  reasons  given  in  this  Court's  judgment,  dated  27th 
June  1893.  the  Court  grants  permission  to  the  plaintiff  to  prove  in  the 
Criminal  Court  tbe  defendant's  false  statement  or  the  offence  under  s.  188 
of  the  Indian  Penal  Code  or  both  offences,  against  her." 

[52]  The  defendant  applied  to  the  District  Judge  for  revocation  of 
the  above  order,  but  the  Judge,  holding  that,  inasmuch  asthe  suit  in  the 
course  of  which  sanction  Lad  been  granted  was  valued  at  more  than 
Es.  5,000,  he  had  no  juriddiction  in  the  matter,  dismissed  the  application. 

The  defendant  thereupon  applied  to  the  High  Court  for  revision  of 
the  Subordinate  Judge's  order. 

Mr.  J.  Simeon,  for  the  applicant. 

The  Government  Pleader  (Munshi  Ram  Prasad),  for  the  Crown. 

JUDGMENT. 

BLAIR,  J. — This  is  an  application  to  this  Court  in  the  exercise  of  its 
revisional  jurisdiction.  In  a  civil  suit  before  a  Subordinate  Judge  for  a 
sum  largely  in  excess  of  5,000  rupees  certain  interrogatories  were  alleged  to 
have  been  falsely  answered,  or  not  properly  answered,  or  not  answered  at 
all  within  the  meaning  of  the  Code  of  Civil  Procedure.  The  learned 
Subordinate  Judge  who  heard  the  suit  granted  sanction  for  the  prosecution 

*  Criminal  Revision  No.  584  of  1894. 
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1894        oi  the  preset  applicant  in  terms  which  it   is   irrelevant  here   to   discuss. 

OCT.  22.     Against  that  order  the  present  applicant  appealed  to  the  District  Judge. 

The  learned  District  Judge  rejected  the  appeal  upon  the  ground  that  he  had 

REVI-       no  jurisdiction    to   hear   it.     That   order   was  based  upon  the  impression 

SIGNAL      that,  the  amount  in  dispute  in  the  civil  suit  being  such  that  an  appeal   in 

CRIMINAL    *ne  c^v^  8U^  was  oufcs^e  ^is  jurisdiction,  the  learned  Judge's    Court   was 

'  not  the  Court  to  which  an  appeal  from  the  Subordinate  Judge   ordinarily 

\    A.  51=»    lay  within  the  meaning  of  s.  195  of  the  Code  of  Criminal  Procedure.     The 
14  A.W.N.    learned  Judge  is  mistaken.  The  amount  at  issue  in  the  civil  suit  is  wholly 
(1894)  201.   irrelevant.     His  Court  was  the  ordinary  Court  of  appeal  from  the  decision 
in  criminal  matters  made    by  the  Subordinate  Judge.     The  sanction  in 
question  was  a  sanction  for  criminal  prosecution.  The  District  Judge  there- 
fore was  the  proper  tribunal  to  revoke  or  confirm  such  sanction.  The  order  of 
the  Judge  dismissing  the  appeal  is  quashed.     Let  the  cause  go  back  to  the 
District  Judge  to  hear  and  dispose  of  the  appeal  according  to  law.   For  the 
guidance  of  the  District  Judge  he    is   referred  to  the  Indian  Law  Reports, 
2  Bombay,  p.  384,  and  I.  L.  R.  2  Bom.,  p.  481. 


17  A.  53  =  14  A.W  N.  (1894)  201. 

[53]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief   Justice,  and  Mr.  Justice  Banerji. 


BEHARI  LAL  PAL  (Defendant)  v.  SRIMATI  BARAN  MAI  DASI. 
(Plaintift)*     [1st    November,  1894.] 

Civil  Procedure  Code,  ss.  373,  43 — Withdrawal  of  suit  with  pe>mission  to  bring  a  fresh 
suit  on  tine  same  cause  of  action -Effect  ol  such   withdrawal. 

Where  a  auifc  is  withdrawn  with  permission  under  the  first  paragraph  of  8.  373 
of  the  Code  of  Civil  Procedure  the  effect  is  to  leave  the  parties  in  the  same  posi- 
tion as  that  in  which  they  would  have  been  if  the  suit  had  never  been  brought. 

A  plaintiff,  therefore,  who  has  obtained  an  order  under  s.  373  of  the  Code  will 
not  be  debarred  by  B,  43  from  claiming  in  a  subsequent  suit  a  relief  which 
he  might  have  included,  but  did  not,  in  the  suit  which  he  was  permitted 
to  withdraw.  V&ikata  Shetti  v.  Ranga  Nayak  (1)  followed. 

[F.,9Ind.    C*s.  956  =  37    P.L.R.  1911  =  176  P.W.R.    1911;   R.,    2  C.L.J.   480;  14 
C.P.L.R.  104  (106).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court.  • 

Babu  Durga  Charan  Banerji,  for  the  appellant. 

Babu  Jogindro  Nath  Ghaudhri  and  Babu  Becha  Ram  Bhattacharji, 
for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — The  suit  in  which  this  appeal  has 
arisen  was  instituted  on  the  3rd  November  1892,  for  rent  due  in  respect 
of  a  village  for  the  years  1297,  1298  and  1299  Fasli.  The  suit  was 
brought  upon  a  lease  which  reserved  a  lump  yearly  rent  for  the  village. 
In  the  lease  the  village  is  described  as  containing  7,323  bighas,  but  the 
rent  was  not  fixed  per  bigha.  The  plaintiff  in  the  lower  appellate  Court 

*  Second  Appeal  No.  797  of  1893,  from  a  decree  of  J.  Denman,  Esq  ,  District  Judge 
of  Banda,  dated  the  20th  June  Ib'.i-'!,  modifying  a  decree  of  Munshi  8yed  Muhammad 
Jawad,  Assistant  Colleoto:  oi  Banda,  dated  'be  28th  February  1893. 

(1)  10  M.  160. 
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obtained  a  decree  for  rent  for  the  three  years  in  question.     One  of  the       1891 
grounds  in  this  appeal  by  the  defendant  is  that  the  village  in  fact  contain-      Nov.  1. 
ed  only  7,003  bighas,  and  he  claims  a  proportionate  deduction  in  respect 
of  320  bighas.     It  appears  to  us  that  the  reference  to  7,323  bighas-  was     APPEL- 
not    intended    or    expressed    as  a    warranty    that   the  vil'ase  contained       LATE 
in    actual    measurement    7,323    bighas.     The    rent    was    fixed    irresoec-      OiVIL. 
[5*]  oive   of  the  number  of  bighas  and  for  the   village  en  bloc.     In  our 
opinion  the  misdescription  of  the  number  of  bighas  in  the  village  does  not,    17  *•  B8>" 
under  the  circumstances,  entitle  the  defendant  to  any  deduction. 

A  prior  suit  had  been  brought  by  the  plaintiff  against  the  defendant 
upon  the  same  lease  to  recover  the  rent  of  the  village  for  1296,  1297  and 

1298  Fasli.     At  the  time  when    that  prior  suit  was  brought  the  rent  for 

1299  Fasli  had  accrued  due  and  was  payable,  and  oould  have  been  claimed 
in  that  suit.     That  prior  suit  wag  withdrawn  by  the  plaintiff  on  an  ap- 
plication for  thit  purpose,  and  liberty  was  granted  to  him  to  bring  a  fresh 
suit.     That  application  was  made,  and  that  permission  was  granted,  under 
s.  373  of  Act  No.  XIV  of  1882.     It  appears  that  the  defendant  had  no 
notice  of  that  application,  and  that  the  order    giving  permission   to    with- 
draw and  bring  a    fresh   suit  was  made  behind  the  back  and  without  the 
knowledge  of  the  defendant  and  without   his  having  an   opportunity  of 
being  heard.     The  order,  however,  was  made  and  is  final.     In  our  opinion 
the  defendant  cannot,  in  this  suit,  question  the  validity  of  that  order.  It  is 
true  that  the  order  was  apparently  not  appealable,  but  the  defendant  was 
not  left  without  his  remedy  if  he  wished  to  challenge  that  order  by  proper 
procedure. 

We  now  come  to  the  more  difficult  question  in  this  appeal.  Part  of 
the  claim  in  this  suit  is  for  rent  for  1299  Fasli,  which  misht  have  been 
included  by  the  plaintiff  in  his  prior  suit,  and,  no  doubt,  i?  the  plaintiff 
had  obtained  a  decree  in  that  prior  suit,  the  illustration  to  s.  43  of  Act 
No.  XIV  of  1882  would  have  covered  the  present  claim  for  rent  for  1299 
Fasli,  and  it  could  not  have  been  maintained  in  this  present  suit.  It 
appears  to  us  that  if  the  prior  suit  had  been  withdrawn  without  permis- 
sion granted  under  the  first  paragraph  of  s.  373  of  Act  No.  XIV  of  1882, 
section  43  of  that  Act  would  have  applied  and  would  have  barred  any 
remedy  in  the  present  suit  for  rent  for  1299  Fasli.  It  has  been  held  by  the 
Madras  High  Court  in  Venkata  Shetti  v.  Ranga  Nayak  (1)  that  where  a 
suit  is  withdrawn  under  s.  373  with  permission  to  bring  a  fresh  suit,  the 
[55]  effect  of  such  permission  is  to  leave  matters  in  the  position  in 
which  they  would  have  stood  if  no  such  suit  bad  been  instituted.  Our 
attention  has 'also  been  drawn  to  the  decisions  of  this  Court  in  Ilahi 
Bakhsh  v.  Imam  Bakhsh  (2)  and  in  Mul  Chand  v.  Bhikari  Das  (3). 

The  question  is  not  free  from  difficulty,  buh  we  are  not  inclined  to 
differ  from  the  view  expressed  by  the  Madras  High  Court  in  the  case  to 
vchicb  we  have  referred,  and  we  think  that  it  is  most  probable  that  the 
Legislature  intended  that  when  a  suit  was  withdrawn  with  permission 
under  the  first  paragraph  of  s.  373  of  Act  No.  XIV  of  1882,  the  effecfe 
should  be  to  leave  the  parties  in  the  same  position  as  that  in  which  they 
would  have  been  if  the  suit  had  ne^or  been  brought.  This  view  is  sup- 
ported by  s.  374  of  Act  No.  XIV  of  Iod2. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


<1)  10  M.  160.  (2)  1   A.  324.  (3)  7  A.  634. 
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G,  EULL  BENCH. 


FULL  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice 

BENCH.  Knox  and  Mr.  Justice  Banerji. 


17  A.  S3 

(F.B.)=  REFERENCE  UNDER  ACT  No.  I  OP  1879  (INDIAN  STAMP 

14  A.W.N.  ACT),  s.  49,*     [16th  November,  1894.] 

(1894)  204,    Act  No.  I  o   1879  {Indian  Stamp  Act),  s.  '3,  cl.  (13),  s.  7— Stamp— Lease  or  mortgage. 

A  zemindar  leased  certain  land  in  bis  village  to  some  cultivators  at  a  rent  of 
Ra.  365  per  annum  in  cash  and  of  certain  cart-loads  of  straw  and  grass  by  a 
document  which  also  contained  an  agreement  by  the  lessees  hypothecating 
certain  other  property  belonging  to  them  for  the  purpose  of  securing  the  payment 
of  the  agreed  rent  and  for  the  performance  of  ihe  engagement  for  the  delivery  of 
the  other  articles  :  Held  that  the  document  above  referred  to  should  be  stamped 
as  a  mortgage-deed  according  to  the  definition  contained  in  p.  3,  cl.  13  of  Act 
No.  I  of  1879,  and  also  that  it  fell  within  the  second  paragraph  of  s.  7  of  the 
above  Act.  Ex  parte  Hill  (1)  referred  to. 

THIS  was  a  reference  under  s.  49  of  Act  No.  I  of  1879,  made  by  the 
Munsif  of  Sabaranpur,  for  tbe  purpose  of  obtaining  a  decision  as  to  the 
correct  stamp  to  be  placed  uoon  a  certain  document. 

[56]  The  document  in  question  was  thus  described  in  the  Munsif's 
order  of  reference : — "  The  lease  provides  for  tbe  payment  of  Rs.  365  per 
annum  in  cash,  and  a  cart-load  of  straw  and  a  cart-load  of  grass  as  zemin- 
dari  dues  for  eight  years,  and  also  provides  that  for  the  amount  payable 
every  year  under  the  lease  the  property  described  below  is  pledged  and 
hypothecated  (maqful  aur  mustagharaq)  and  that  the  said  property  will 
not  be  transferred  to  any  one  in  any  manner,  and,  if  transferred,  such 
a  transfer  would  be  regarded  as  void." 

The  document  was  stamped  as  a  lease  with  a  stamp  of  the  value  of 
Rs.  4  and  the  question  referred  was  whether  the  document  ought  to  have 
been  stamped  as  a  lease  or  as  a  mortgage-deed  or  as  both,  and  what  was 
the  amount  of  stamp  duty  with  which  it  was  chargeable. 

Tbe  following  order  was  passed  on  this  reference  : — 

ORDER. 

EDGE,  C.  J.,  KNOX  and  BANERJI,  JJ.— This  is  a  reference  by  the 
Munsif  of  Saharanpur  under  s.  49  of  the  Indian  Stamp  Act  of  1879.  The 
question  is  whether  a  document  produced  before  him  at  the  trial  was 
chargeable  with  duty  as  a  lease  or  was  chargeable  with  duty  as  a  mortgage- 
deed.  There  was  a  further  question  submitted  to  us,  namely,  in  case  the 
document  was  a  lease  and  also  a  mortgage-deed,  did  it  fall  within  para- 
graph 2  of  s.  7  of  the  Indian  Stamp  Act,  that  is,  was  it  chargeable  with 
duty  only  as  a  mortgage-deed,  that  being  the  higher  duty  ? 

The  document  in  question  was  stamped  as  a  lease.  The  document 
in  question  was  a  document  by  which  the  zemindar  leased  certain  land  in 
his  village  to  some  cultivators  at  a  rent  of  Rs.  365  per  annum  in  cash  and 
of  certain  cart-loads  of  straw  and  of  grass,  valued  by  the  Munsif  at  Rs.  10* 
per  annum,  for  eight  years,  as  zemindari  dues.  The  lessees  by  the  deed 
hypothecated  certain  other  property  belonging  to  them  for  a  purpose  of 
securing  tbe  payment  of  the  agreed  rent  and  for  tbe  performance  of  the 
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engagement  for  the  delivery  of  the  articles  valued  by  the  Munsif  at  Ra.  10       1894 
per   annum.     It    appears    to   us    that    the   document;  was  certainly    a     NOV.  16, 

[57]  morbgage-deed,    as  a  mortgage-deed  is  defined  in  clause  13  of  8.  3  of 

the  Indian  Stamp  Act  of  1879.     It   is  an  instrument  by  which,    for   the       FULL 
purpose  of  securing  a  future  debt,  that  is,  the  rent   to   be  paid,  and  for    BENCH, 
securing  the  performance  of  an    engagement,    that  is,   the  engagement  to 
pay  the  rent  and  to  deliver  the  other  articles  yearly,  the  lessees  created  in 
favour  of  the  lessor  a  right  over  specified  property. 

As  to  the  second  question,  in  our  opinion  the  document  in  question  * 
cannot  be  regarded  as  an  instrument  comprising  or  relating  to  several  dis-  (l89 
tinct  matters.  Toe  matter  to  which  the  instrument  relates  was  the 
terms  upon  which  the  lessors  let  the  land  and  the  lessees  took  the  hold- 
ing. The  mortgage  was  not  a  distinct  matter  from  the  lease.  It  was  as 
much  the  matter  of  the  lease  as  an  ordinary  covenant  to  pay  would  be 
part  of  the  matter  of  the  lease.  We  are  consequently  of  opinion  that 
paragraoh  2  of  s.  7  of  Act  No.  I  of  1879  applies  to  this  case.  We  are 
fortified  in  this  opinion  by  the  decision  of  the  Calcutta  High  Court  in  Ex- 
parte  Hill  (1).  The  papers  will  be  returned  to  the  Muusif  through  the 
District  Judge  with  this  expression  of  our  opinion.  There  are  some 
independent  papers  which  have  been  sent  up  with  the  document  we  have 
expressed  our  opinion  upon,  but  there  is  nothing  to  show  whether  those 
papers  are  relevant  or  not.  The  opinion  which  we  express  is  simply  on 
the  document  in  question. 


17  A.  57=14  A.W.N.  (1891)  208. 

APPELLATE  CRIMINAL. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justioe  Banerji. 


QUEEN-EMPRESS  v.  TAJ  KHAN  AND  OTHERS.*    [17th  November  1894.] 

Criminal  Procedure  Code,  is.  161,  162 — Use  at  trial  in  Sessions  Court  of  statements  made 
to  PoLce  officer  inv&sligvting  case — Evidence. 

Though,  speaking  generally ,  statements,  other  than  dying  declarations,  made 
to  a  Police  offiaer  in  the  course  of  an  investigation  under  Chapter  XIV  of  the  Code 
of  Criminal  Procedure  may  be  used  at  the  trial  in  favour  of  an  accused  person,  such 
statements  can  only  be  so  used  when  they  are  legally  brought  as  evidence  before 
the  Court,  that  is  to  say,  a  witness  having  been  cress-examined  as  to  a  statement, 
it  may  [58]  be  shown  by  the  evidence  of  the  Police  officer  that  he  did  make  a 
statement  favourable  to  the  acsused,  which  the  witness  denies  having  made  ;  and 
if  the  statement  was  at  the  time  reduced  into  writing  by  the  Police  officer  he 
would  be  allowed  to  refresh  his  memory  by  referring  to  it ;  but  the  written  state- 
ment itself,  when  the  statement  has  been  reduced  into  writing  (according  to  the 
section  it  must  not  be  signed  by  the  person  making  it)  cannot  be  used  as  direct 
evidence  of  what  was  stated  by  the  witness  to  the  Police  officer. 

Such  statements,  as  above  described  mi'ie  as  to  the  presence  of  an  acaused 
person  at  the  commission  of  an  offence  and  not  being  statements  to  which  the 
second  paragraph  of  s.  162  of  the  Code  of  Criminal  Procedure  applies,  cannot 
legally  be  used  as  evidence  against  the  accused. 

[R.,  19  A.  390  (411).] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court, 

Babu  Satya  Chandar  Mukerji,  for  the  appellants. 

The  Publio  Prosecutor  (Mr.  A.  Strdchey),  for  the  Crown. 

*    Criminal  Appeal  No,  810  of  1891. 
(1)  8  G,  254. 
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JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — Eighteen  men  were  convicted  of  the 
offence  punishable  under  s.  302  of  the  Indian  Penal  Code  by  the  applica- 
tion of  s.  149  of  thai  Code.  Those  eighteen  men  have  appealed. 

The  undoubted  facts  are  that  there  was  ill-feeling  existing  between 
the  Muhammadans  of  the  village  of  Sewanpur  and  those  of  the  village  of 
Kanoi.  Some  time  before  the  date  on  which  the  murder  in  question  was 
committed,  one  of  the  Muhammadans  of  Sawanpur  had  baen  killed  by 
Muhammadana  from  the  village  of  Kanoi.  The  man  who  was  killed  was 
the  uncle  of  Taj  Khan  who  is  one  of  the  men  convicted  in  this  case.  For 
that  murder  aome  of  the  Kanoi  Muhammadana  have  been  punished.  On 
the  8th  of  April  last,  the  Muhammadans  of  the  neighbouring  villages 
assembled  on  the  occasion  of  the  Id-ul-fitr  at  the  Idgah  of  the  mosque  at 
Sahawar.  On  that  occasion  about  fifteen  men  from  the  village  of  Kanoi 
and  a  large  number,  estimated  at  from  sixty  to  seventy,  of  the  Muhamma- 
dans of  Sewanpur  also  assembled.  The  evidence  shows  that  of  the  large 
crowd  of  Muhammadans  assembled  at  the  mosque  the  men  from  Sewan- 
pur were  the  only  men  armed  with  lathis.  The  Kanoi  men  were  unarmed. 
It  is  also  beyond  dispute  that  on  that  occasion,  and  close  to  the  Idgah,  the 
men  from  Sewanpur,  or  some  of  them,  attacked  with  their  lathis  the  men 
from  Kanoi,  and  that  that  attack  was  made  without  any  provocation.  It  is 
£59]  further  beyond  dispute  that  Cbaddan  Khan,  one  of  the  Kanoi  men, 
was  severely  beaten  by  the  Sewanpur  men  with  lathis  and  that  he  died 
from  the  results  of  the  injuries  which  ha  received.  It  is  also  beyond 
doubt  that  several  others  of  the  Kanoi  Muhammadans  received  injuries 
more  or  less  severe  from  lathi  blows  inflicted  by  the  Sewanpur  Muham- 
madans on  that  occasion. 

There  were  nineteen  men  from  Sewanpur  put  on  their  trial  before 
the  Sessions  Judge;  one  was  acquitted,  the  others  were  convicted.  We 
have  now  to  decide  what  was  or  what  were  the  offence  or  offences  com- 
mitted on  that  occasion,  and  which  of  these  eighteen  men  were  proved  to 
have  been  guilty  of  committing  an  offence  on  that  occasion. 

Before  dealing  shortly  with  the  evidence,  as  we  propose  to  do,  it  is 
necessary  to  refer  to  some  evidence  which  was  made  use  of  against  some 
of  these  men  at  the  Sessions  trial.  It  so  happened  that  the  Sub-Inspec- 
tor who  was  in  charge  of  the  neighbouring  thana  was  present  when  the 
attack  on  the  Kanoi  men  was  made.  Immediately  after  that  attack  he 
asked  the  wounded  men  for  information.  Whether  it  was  for  informa- 
tion as  to  the  particular  men  who  assaulted  them,  or  whether  it  was  for 
information  as  to  the  Sewanpur  men  who  were  taking  part  in  the  attack 
generally,  is  not  very  clear.  Each  of  the  wounded  men  made  to  the 
Sub-Inspector  a  statement,  and  each  of  those  men  who  happened  to  be 
examined  at  the  Sessions  trial  very  considerably  enlarged  in  his  evidence 
at  the  trial  on  the  statement  made  to  the  Sab-Inspector  by  giving  more 
names  of  assailants. 

The  Sessions  Judge  in  convicting  these  eighteen  men  appears  to 
have  relied,  as  against  some  of  them  at  least,  on  the  fact  that  they  had 
been  mentioned  to  the  Sub-Inspector  on  the  8th  April,  by  the  wounded 
men  of  Kanoi.  Mr.  Satya  Ghundar  Mukerji,  who  appeared  here  for 
these  eighteen  appellants,  contended,  and  we  think  rightly,  that  the 
statements,  with  the  exception  of  that  of  Chaddan  Khan,  which  wera 
statements  other  than  dying  declarations,  fell  within  the  prohibition  of 
the  first  paragraph  of  s.  162  of  the  Code  of  Criminal  Procedure.  The 
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last  paragraph  of  that  section  did  nofc   apply  to  these  statements.     These        1894 
abatements    were    made    to    the  [60]   Sab-Inspector  by  persons    in     the     Nov.  17. 
course    of    an  investigation  by  him  under  Chapter  XIV  of  the  Code  of 
Criminal  Procedure,  and,  as  the  second  paragraph  of  s.  162  did  not    apply     APPEL- 
to  them,  we  are  of  opinion  that  they  cannot  legally  be  used  as  evidence       LATE 
against  the  accused,  CRIMINAL. 

Mr.  Satya  Ghandar  Mukerji  also  contended,  and  we  think  rightly, 
that  the  first  paragraph  of  that  section  does  not  prohibit  using  in  favour  of  : 
an  accused  person  the  statements  to  which  that  paragraph  relates.  **  A.W.N. 
Generally,  we  asree  with  that  contention,  bub  the  statements  can  only  (*89*)  208- 
be  used  in  favour  of  an  accused  person  when  the  statements  are  legally 
brought  as  evidence  before  the  Oourt,  that  is  to  say,  a  witness  having 
been  cross-examined  as  to  a  statement,  it  may  be  shown  by  the  evidence 
of  the  Police  officer  that  he  did  make  a  statement  favourable  to  the  accused, 
which  the  wibness  denies  having  made  ;  and  if  the  statement  was  at  that 
time  reduced  into  writing  by  the  Police  officer,  the  officer  would  be  allowed 
to  refresh  his  memory  by  referring  to  ib ;  bub  the  written  statement  itself, 
when  the  statement  has  been  reduced  into  writing  (according  to  the  sec- 
tion it  must  not  bo  signed  by  the  person  making  ib),  cannot  be  used  as 
direct  evidence  of  what  was  stated  by  the  witness  to  the  Police  officer. 
We  mention  this,  as  Mr.  Satya  Ghandar  Mukerji  has  relied  upon  the  faob 
that  with  regard  to  some  of  these  men  tho  evidence  given  by  them  at  the 
trial  varied  from  their  statements  made  to  the  Sab-Inspector  or  went 
considerably  beyond  them.  He  has  asked  us  not  to  attach  credit  to  the 
evidence  of  those  witnesses. 

The  first  case  with  which  we  propose  to  deal  is  that  of  Ewaz  Khan. 
It  appears  that  the  only  one  of  the  Kanoi  men  who  mentioned  to  the 
Sub-Inspector  at  the  time  thab  Ewaz  Khan  was  one  of  the  attacking 
party  was  Fajju  Khan.  Fajju  Khan  was  examined  before  the  Magistrate, 
but  does  not  appear  to  have  been  examined  at  the  Sessions  trial,  and 
further,  his  deposition  before  the  Magistrate  does  not  appear  to  have  been 
made  part  of  the  record  of  the  Sessions  trial.  Owing  to  that  omission  we 
are  of  opinion  that  it  is  safer  to  give  Ewaz  Khan  the  benefit  of  the  doubt 
and  to  acquit  him,  although  he  was  spoken  to  by  some  of  the  witnesses 
at  the  Sessions  trial. 

[61]  We  set  aside  the  conviction  and  sentence  passed  upon  Ewaz 
Khan,  and  acquit  him  of  the  charge  of  which  he  was  convicted,  and  direct 
that  be  be  forthwith  released. 

One  of  the  witnesses  examined  at  the  Sessions  trial  who  had  made  a 
statement  to  the  Sub-Inspector  was  Nur  Khan.  He  mentioned  to  the 
Sub-Inspector,  on  the  8bh  of  April,  the  names  of  seven  men  as  having  been 
engaged  in  the  attack.  At  the  Sessions  trial  he  swore  positively  that  the 
whole  nineteen  men  then  on  trial  were  engaged  in  the  attack.  It  seems 
to  us  that  Nur  Khan,  by  the  time  the  Sessions  trial  arrived,  had  made  up 
his  mind  to  swear  to  men  having  been  present  on  the  8th  of  April,  whom, 
on  the  8bh  of  April,  he  had  not  seen  in  the  attack.  Three  of  the  convicted 
men,  viz.,  Nairn  Khan.  Enure  Khan  and  Asad  Khan,  were  named  on  the 
8th  of  April,  by  Nur  Khan  only  to  the  Sub-Inspector.  At  the  Sessions 
trial,  other  men  of  the  Kanoi  witnesses,  who  had  not  mentioned  those 
men's  names  to  the  Sub-Inspector,  swore  Co  them  as  having  been  of  the 
attacking  party. 

There  was  another  witness  examined  at  the  Sessions  trial  who  had 
made  a  statement  to  the  Sub-Inspector  on  the  8th  of  April,  to  whom 
we  shall  now  refer.  This  witness  was  Man  Khan.  He  was  the  only 

363 


17  All.  62  INDIAN  DECISIONS,  NEW   SERIES  [Yol.. 

1894        one  of  the  Kanoi  men  who,  on  the  8th  of  April,  mentioned  the  convict 

Nov.  17.     Sallu    Khan    as    one    of    the    attacking    party,     Man    Khan    told    the 

Sub-Inspector  that  four    men  had    attacked  him  with  lathis    and    that 

APPEL-     the  first  below  was  given  by  Taj  Khan.     Ab  the  Sessions  trial  he  men- 

LATE       tioned    the    names    of    two    men    as    having    attacked  him  with  lathis, 

CRIMINAL  anc^  ne  ^^  n°k  8U88e8^  that  Taj  Khan  had  struck  him  at  all,    or    bad 

'  ever  been  nearer    to  him  than  a    distance  of  eight  or    ten  yards.     We 

17  A.  57=    do  not  think  that  it    would    be    safe   to  rely  on  the    evidence  of  Man 

14  A.W.N.   Khan  or  Nur  Khan,  and,  as  the  four  men  last  named  by   us,  viz.,    Nairn 

(J894)  208.   Khan,    Bhure  Khan,  Asad    Khan  and    Sallu  Khan,    were  at    the  time 

mentioned  only  by  one  or  another  of  those  two  witnesses,   we  give   them 

the  benefit  of  the  doubt  and,   acquitting  them   of  the  offences  of  which 

they  have  been  convicted,  we  set  aside  the  convictions  and  sentences,  and 

direct  that  they  be  forthwith  released. 

[62]  We  have  now  to  deal  with  the  case  of  Taj  Khan,  Muhammad 
Ali  Khan,  Nazar  Muhammad  Khan  and  Jangi  Khan. 

It  is  proved  to  our  satisfaction  that  Taj  Khan  was  the  man  who  gave 
the  order  to  his  fellow-villagers  to  attack  the  Kanoi  men,  and  that  he, 
Muhammad  Ali  Khan,  Nazar  Muhammad  Khan  and  Jangi  attacked  Chad- 
dan  Khan  of  Kanoi  with  their  lathis  and  inflicted  on  him  such  serious 
injuries  as  to  result  in  bis  death.  We  have  no  doubt  that  these  four  men 
were  properly  convicted  of  murder  and  sentenced  under  s.  302  of  the 
Indian  Penal  Code.  We  dimiss  the  appeals  of  Taj  Khan,  Muhammad 
Ali  Khan,  Nazar  Muhammad  Khan  and  Jangi  Khan. 

There  remain  nine  men  whose  cases  have  to  be  disposed  of.  We  do 
not  believe  that  the  common  object  of  the  Muhammadans  of  Sewanpur 
was  to  commit  murder,  nor  do  we  think  that  any  one  of  these  nine  men 
knew  that  murder  was  likely  to  be  committed  in  the  attack  on  the  men 
of  Kanoi.  We  believe  that  the  common  object  was  to  attack  the  Kanoi 
men  with  lathis  and  to  inflict  on  them  serious  injury,  such  bodily  injury 
as  might  be  likely  to  cause  death,  but  we  do  not  think  that  common 
object  was  to  commit  the  offence  of  murder  as  defined  in  s.  302  of  the 
Indian  Penal  Code. 

We  alter  the  convictions  of  these  men  to  convictions  under  a.  304, 
read  with  s.  149  of  the  Indian  Penal  Code.  Although  we  do  not  believe 
that  the  common  object  of  this  unlawful  assembly  was  to  commit  murder, 
we  believe  the  undoubted  object  was  to  inflict  serious  injury  on  the 
Kanoi  men.  The  Sewanpur  men  took  their  opportunity  of  having  their 
revenge.  The  Sewanpur  men  came  to  the  Idgah  armed  with  lathis, 
probably  knowing  that  the  Kanoi  men  would  be  unarmed.  They  obeyed 
the  order  of  their  leader  and  joined  in  the  attack  which  resulted  in  the 
offence  committed  by  these  nine  men. 

We  think,  however,  that  it  is  not  necessary  that  these  men  should  be 
transported  for  life,  and  altering  their  convictions  we  also  alter  their  sen- 
tences, and  sentence  Da,raz  Khan,  Bidulla  Khan,  Sbahamat  Khan,  Amanab 
Khan,  Badal  Khanf  Chunni  Khan,  Dilawar  Khan,  Ghafur  Kban  and  Man 
Khan  to  be  rigorously  imprisoned  for  seven  yearst 
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[63]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Binerji. 


LACHMI  NARAIN  AND  OTHERS  (Defendants)  v.  MOHAMMAD  YQSUF 
(Plaintiff).*      [6!;h  Dacember,  1894.] 

Mortgage — Act  NJ.  IV  of  1882  (Transfer  of  Propirty  Act',  s.  60— Breaking  up  of 
security — Mortgage  allowing  mortgagor  to  pay  a  portion  of  ths  mortgage  debt  and 
releasing  pirt  of  the  mortgaged  property. 

A  mortgages  by  allowing  his  mortgagor  to  p*y  a  portion  of  the  mortgage  -debt 
and  releasing  a  proportionate  part  of  the  mortgaged  properly  doea  not  thereby 
entitle  the  mortgagor  or  his  representative  to  redeem  the  rest  of  the  mortgaged 
property  piece-meal,  Marani  Ammanna  v.  Pendyali  Pirubotulu  (1)  and 
Subramanyan  v.  Mandayan  (2)  not  followed. 

[R.,  18  A.   189;  28  A.  155  =  A.W.N.  (1905)  225;  2  O.C.  344  (348)  ;  D.,  31  A.  335  =  6 
A.L.J.  387  (392)  =  1  Ind.  Gas.  779  (780).] 

THE  facts  of  this  casa  as  abated  in  the  judgment  of  the  Court  of  first 
instance  are  as  follows  : — 

One  Mukand  Singb  was  owner  of  2|  biswas  in  mauza  Chhalesar  and 
of  shares  in  a  large  number  of  other  villages. 

He  first;,  on  the  I2bh  of  February,  1878,  jointly  with  his  nephews, 
Jawahar  Singh  and  Karan  Singh,  mortgaged  the  2f  biswas  in  mauza 
Chhalesar,  together  with  shares  in  other  villages,  to  Lichmi  Narain  and 
others  for  R^.  40,000  and  executed  a  mortgage-dead.  Again  on  the  31st  of 
May,  1878,  Mukand  Singh  mortgaged  tha  same  2J  biswas  share  in  mauza 
Chhalesar  with  shares  in  other  villages  to  'Sukh  Ram  for  Rs.  4,480,  and 
executed  a  mortgage-deed.  Subsequently,  on  the  20(;h  of  March,  1880, 
Mukand  Singh  mortgaged  for  the  third  titna  the  2|  biswas  in  mauza 
Chhalesar  to  the  plaintiff,  Muhammad  Yusuf,  the  mortgage-deed, 
being  written  in  the  name  of  Jani  Bijai  Shankar.  Toe  first  and  second 
mortgagees  sued  for  sale  on  their  mortgages  and  obtained  decrees  in  their 
favour  on  their  respective  mortgages.  The  plaintiff  sued  for  redemption 
of  the  share  in  mauza  Chhalesar  above  mentioned  upon  payment  by 
him  of  the  proportionate  amount  which  might  be  considered  to  have  been 
decrpari  in  respest  thereof  in  the  prior  mortgagees'  suits,  and  for  sale  of 
the  [64]  share  in  satisfaction  of  the  amount  due  to  him  and  the  sums 
which  he  would  have  to  pay  to  the  first  and  second  mortgagees.  The 
plaintiff  also  impleaded  certain  subsequent  mortgagees  of  thesame  property. 

The  first  s?t  of  mortgagees  pleaded  that  the  plaintiff's  mortgage  was 
fictitious  and  collusive  and  without  consideration.  They  alleged  that 
Mukand  Singh,  Kharan  Singh,  Jawahar  Singh  Sher  Singh  and  Naubat 
Singh  had  mortgaged  10  biswas  of  mauza  Chhalesar  to  them,  and  that 
Sher  Singh  and  Naubat  Singh  had  paid  half  of  the  mortgage  money  and 
redeemed  half  the  prooerty,  and  that  in  consequence  of  this  transaction 
the  claim  to  redeem  by  payment  only  of  a  proportionate  share  of  the  mort- 
gags  money,  and  not  a  moiety  thereof  and  interest,  was  improper.  They 
also  pleaded  that  the  account  and  the  proportionate  shares  of  the  mortgage 
money  had  been  wrongly  calculated  by  the  plaintiff  ;  that  the  claim  was 
bad  for  misjoinder  of  defendants,  and  that  the  claim  for  interest  after  due 
date  was  had  in  law. 

*  First  Appeal    No.     47  of  1893,  from  a  decree  of  Maulvi    Muhammad    Mazhar 
Husain,  Additional  Subordinate  Judge  of  Aligarb,  dated  the  8th  November,  1892. 
(l)3M.  230.  (2)  9  M.  453. 
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The  representatives  of  the  second  mortgagee  pleaded  that  bis  claim 
was  prior  to  that  of  the  plaintiff  ;  that  as  the  mortgage  wag  a  joint 
mortagage  the  whole  amount  due  under  it  should  be  paid  by  the  plaintiff  ; 
and  that  the  amount  of  the  proportionate  share  stated  by  the  plaintiff 
was  incorrect. 

The  remaining  defendants  did  not  appear. 

The  Court  of  first  instance  (Additional  Subordinate  Judge  of  Aligarh) 
found  on  the  various  issues  as  to  the  genuineness  of  the  plaintiff's  mort- 
gage that  the  bond  sued  on  was  a  genuine  bond  executed  by  Mukand 
Singh  in  the  name  of  Jani  Bijai  Shankar,  but  in  reality  for  the  bonefit 
of  the  plaintiff  ;  and,  as  to  the  issue  whether  the  plaintiff  was  entitled 
to  redeem  upon  payment  of  a  proportionate  part  of  the  mortgage 
money,  that,  as  to  the  first  mortgage,  Shsr  Singh  and  Naubat  Singh  had 
in  fact,  as  alleged,  paid  half  the  mortgage  money  and  redeemed  half 
the  property,  and,  as  to  the  second  mortgage,  that  Sukhram  the  original 
mortgagee,  bad  in  execution  of  his  decree  on  the  mortgage  brought 
[65]  to  sale  a  part  of  the  mortgaged  property  only  and  jiurobased  it  him- 
self. The  Court  therefore  came  to  the  conclusion  that  both  the  prior 
mortgages  had  been  broken  up  so  as  to  admit  of  the  plaintiff  claiming 
redemption  on  payment  of  a  proportionate  share  only  of  the  mortgage 
money. 

On  the  question  of  the  proportionate  amounts  due  on  the  two  mort- 
gages, the  Court  found  that  Rg.  1,447-8-0  was  due  on  the  first  mortgage 
and  Rs.  6,445  on  the  second  mortgage  and  passed  a  decree  in  favour  of  the 
plaintiff. 

The  first  set  of  mortgagees  appealed  to  the  High  Court. 

Pandit  Sundar  Lai  and  Babu  Ratan  Chand,  for  the  appellants. 

Mr.  Hameed-uliah  and  Mr.  Abdul  Majid,  for  the  respondent- 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — The  only  question  before  us  in  this 
appeal  is  whether  the  defendants-appellants,  having  received  from  the 
mortgagor  a  moiety  of  the.  mortgage-debt,  and  having,  op  that  payment, 
released  a  moiety  of  the  mortgaged  property,  have  thereby  broken  upf  ,  ir 
mortgage  so  as  to  allow  the  plaintiff  to  redeem  that  portion  of  the  a. 
gaged  property  in  which  he  is  interested  by  payment  of  a 'Proportion 
of  the  mortgage  debt  still  due  to  these  defendants-appellants.  The  rule  as 
to  the  redemption  of  a  portion  of  mortgaged  property  on  payment  of  a 
proportion  of  the  mortgage-debt  which  has  been  acted  on  in  these  provinces 
since  the  passing  of  Act  No.  IV  of  1882  is  to  be  deduced  from  the  last 
paragraph  of  s.  60  of  that  Act.  We  may  say  that  before  the  passing  of 
Act  No.  IV  of  1882,  the  principle  to  be  deduced  from  the  last  paragraph 
of  s.  60,  to  which  we  have  referred,  was  the  principle,  so  far  as  we  are 
aware,  which  was  applied  in  these  provinces,  and  the  right  to  redeem 
adversely  a  portion  of  the  mortgaged  property  by  payment  of  a  propor- 
tionate part  of  the  mortgage-debt  was,  when  not  stipulated  for  in  the 
contract,  confined  to  cases  in  which  the  mortgagee  or  mortgagees  had 
acquired,  in  whole  or  in  part,  the  share  of  a  mortgagor.  Mr.  Abdul  Majid, 
for  the  respondent,  has  contended  that  whenever  the  moftgagee  raeeives 
payment  of  a  portion  of  the  mortgage-debt,  and  in  consideration  of 
such  payment  [66]  releases  from  the  mortgage  part  of  the  property 
mortgaged,  he  breaks  up  the  contract  of  mortgage  and  the  mortgagor 
or  any  person  interested  in  the  mortgaged  property  becomes  entitled 
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to  redeem  a  portion  or  portions  piece-meal  by  payment  of  a  propor- 
tionate amount  of  the  debt  remaining  due ;  and  he  cited  as  authorities 
for  that  proposition,  Marana  Ammanna  v.  Pendyala  Peruboiulu  (1) 
and  Subramanyan  v.  Mandayan  (2).  All  we  need  say  as  to  the 
case  of  Marana  Ammanna  v.  Pendyala  Perubotulu  is  that  it  was 
decided  before  the  coming  into  force  of  Act  No.  IV  of  1882.  The 
decision  in  the  case  of  Subramanyan  v.  Mandayan  apparently  fol- 
lowed the  decision  in  Marana  Ammana  v.  Pendyala  Perubotulu. 
In  our  opinion  it  would  be  contray  to  public  policy  to  hold  that  a  mort- 
gagee, by  allowing  a  mortgagor  to  pay  off  a  portion  of  the  mortgage- debt 
and  so  release  a  portion  of  the  mortgaged  property,  broke  up  the  mortgage 
contract  so  as  to  allow  the  mortgagor  or  any  one  else  interested  to  redeem 
the  remainder  of  the  mortgaged  property  piece-meal.  If  such  were  the 
law,  a  hardship  would  be  imposed  on  mortgagors,  for  mortgagees  would 
undoubtedly  refuse  to  receive  from  mortgagors  part  payment  of  a  debt  on 
condition  of  releasing  a  part  of  the  mortgaged  property.  In  this  case  the 
plaintiff  must  redeem  the  mortgage  of  these  defendants-appellants, — he  is 
a  puisne  mortgagee.  The  Court  below  ascertained  that  on  the  19bh 
March  1892,  which  was  the  day  on  which  the  suit  was  instituted,  the  total 
amount  remaining  due  to  these  defendants-appellants  on  their  mortgage 
was  Es.  98,989-12-0,  and  on  that  basis  arrived  at  a  sum  of  Es,  4,997-8-0 
which  was  fixed  as  the  proportionate  amount  to  be  paid  by  the  plaintiff. 
The  plaintiff  has  not  challenged  the  correctness  of  those  figures  as  ascer- 
tained by  the  Cour'o  below,  and  consequently  we  take  them  as  the  basis  of 
our  decree. 

We  vary  the  decree  of  the  Court  below  so  far  as  the  plaintiff 
and  these  defendants-appellants  ara  concerned  by  decreeing  that  the 
plaintiff  shall  be  entitled  to  redeem  the  mortgage  of  the  llth  Feb- 
ruary 1878,  at  present  vested  in  these  defendants-appellants,  by 
[67]  payment  into  Court  on  or  before  the  5th  June  1895,  of  the  sum  of 
Es.  98,989-12-0  with  interest  thereon  at  the  Date  of  six  per  cent,  per 
annum  from  the  19bh  March  1892  to  date  df  payment,  and  that  on  such 
payment  these  defendants-appellants  shall  deliver  UD  to  the  plaintiff,  or 
to  such  person  as  he  may  appoint,  all  documents  in  their  possession  or 
power  relating  to  the  mortgaged  property,  and  shall  assign  to  the  plaintiff 
the  mortgage  of  the  llth  February  1878,  free  from  all  incumbrances 
created  by  the  defendants-appellants  or  any  person  claiming  under  them, 
or  by  those  under  whom  they  are  ajay  of  them  claim  as  mortgagees,  and 
that  if  such  payment  be  not  made  on  or  before  the  5th  June  1895,  the 
plaintiff  shall  be  absolutely  debarred  from  all  right  to  redeem  these  defend- 
ants-appellants or  to  sell  any  portion  of  the  property  mortgaged  to 
them. 

The  defendants-appellants  shall  have  their  costs  of  this  appeal  and 
their  costs  in  the  Court  below  to  be  paid  by  the  plaintiff. 

Appeal  decreed. 
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1894  17  *•  67  =  14  A.W.N.  (1894)  202. 

NOV.J5.  EEVISIONAL  CRIMINAL. 

EEVI-  Bel  ore  Sir   John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Blair. 
SIGNAL 

•CRIMINAL.  QUEEN-EMPRESS  v.  ISHRI.*     [6fch  November,  1894.] 

•\1~f^~Q1—    Criminal  Procedure  Code.  ss.  106,  423— Security  to  keen  the  peace — Avpellafe  Court 
'  not  competent  to  require  such  security —  Sentence,   powers   of  appellate   Court  in 

14  A.W.N.  respect  of. 

(1894)  202 

The   Magistrate   of  a  district,   acting  as   an  appellate  Court  in  nrirainal  oases 

cannot  make  an  order  under  s.  106  of  the  Code  of  Criminal   Procedure.     Aflu  v. 
The  Queen- Empress  (1)  and  Queen  Empress  v.  Lachman  (2)  referred  to. 

Where  a  District  Magistrate  acting  as  an  appellate  Court  in  a  Criminal  Case 
altered  a  sentence  of  four  month's  rigorous  imprisonment  to  one  of  three  months' 
rigorous  imprisonment,  but  imposed  a  fine  of  R«.  10  or  in  default  a  further  term 
of  six  weeks'  rigorous  imprisonment  ;  held  that  as  the  latter  sentence  might 
involve  an  enhancement  of  the  former  such  sentence  was  in  exoesss  of  the  powers 
of  the  Magistrate  having  regard  to  s.  423  of  the  Code  of  Criminal  Procedure. 

[F  ,  Rat.  Unrep.Crim.  Gas.  906  ;   R..  27   C.  175  (176)  ;    30  M.  103  =  16  M.L.J,  560  =  1 
M.L.T.    ?75  =  5   Cr.L.J.  36  ;  12   Cr.L  J.   547(548)  =  12  Ind.Cas.  523  (524)  =  10 

M.L.T.  383  (384)  =  (1911)  2  M.W.N.  413  (414)  ;  D.,  13  B.  439  (441).] 

« 

THIS  was  a  reference  made  under  a.  438  of  the  Code  of  Criminal 
Procedure  by  fcbe  Sessions  Judge  of  Agra.  The  facts  of  the  case  suffi- 
ciently aopear  from  the  judgment  of  the  Court. 

[68]  The  Government  Pleader  (Munshi  Bam  Prasad),  for  the  Crown. 

JUDGMENT. 

EDGE,  C.J.,  and  BLAIR,  J. — A  Deputy  Magistrate  convicted  Ishri 
and  others  of  the  offences  punishable  under  ss.  225-B  aud  342  of  the 
Indian  Penal  Code,  and  for  the  offence  under  s.  225-B  he  sentenced  the 
accused  to  three  months'  rigorous  imprisonment,  and  further  he  sentenced 
them  to  four  months'  rigorous  imprisonment  in  respect  of  the  offence 
under  s.  342.  They  appealed.  The  appeal  was  heard  by  the  District 
Magistrate  of  Agra.  He  maintained  the  convictions,  but  altered  the 
sentences.  He  sentenced  them  to  three  months'  rigorous  inprisonment 
and  a  fine  of  ten  rupees,  or,  in  default,  6  weeks'  rigorous  imprisonment 
for  the  offence  under  s.  225-B,  and  to  three  months'  rigorous  imprison- 
ment and  a  fine  of  ten  rupees,  or,  in  default,  6  weeks'  rigorous  imprison- 
ment for  the  offence  under  s.  342.  He  also  ordered  the  accused  to  enter 
into  their  personal  recognizances  in  Rs.  100  with  two  sureties  in  Rs.  50 
each  to  keep  the  peace  for  one  year,  or,  in  default,  to  undergo  simple 
imprisonment  for  one  year.  It  has  been  rightly  held  by  the  High  Court 
of  Calcutta  in  In  re  Aslu  v.  The  Queen- Empress  (1),  and  by  this  Court 
in  Queen- Empress  v.  Lachman  (2)  that  the  Magistrate  of  a  district  when 
acting  as  an  appellate  Court  in  criminal  cases  cannot  make  an  order  under 
s.  106  of  the  Code  of  Criminal  Procedure.  Consequently  the  orders  in 
respect  to  recognizances  are  bad,  and,  so  far  as  the  recognizances  are 
concerned,  they  are  quashed.  The  bonds,  if  given,  are  to  be  returned. 

It  appears  to  us  that  the  Magistrate  of  the  district  exceeded  his 
jurisdiction  under  s.  423  of  the  Code  of  Criminal  Procedure  in  respect  of 
the  sentences  under  a.  225-B  of  the  Indian  Penal  Oode  in  this  way.  Ha 

*  Criminal  Reference  No.  531  of  1894. 
(1)  16  C   779.  (2)  10  A.W.N.  (1890)  201. 
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maintained  the  sentence  of  three   months'  rigorous   imprisonment  under        189§ 
that  section,  and  added  to  it  a  fine  of  ten  rupees,  or  in  default  six  weeks'      Nov.  6. 

rigorous  imprisonment.     That    was    clearly  an   enhancement    of  the  sen-         

tence.     The    Magistrate    also,    in  our    opinion,  enhanced  the  sentences      BfiVI- 
passed  under  a.  342  of  the  Indian  Penal  Code.     It  is  true  that  he  reduced     SIGNAL 
the   sentence   of   four  months'    rigorous   imprisonment   to    one    of  three  CRIMINAL, 
months'    rigorous    impri3on-[69]cnent,    but  he    added    to    the  sentence  a 
sentence  of  a  fine  of  ten  rupees,  or  in  default  six  weeks'  rigorous  imprison-   *'  *•  67== 
ment.     The  result;  might  be  that,  if  the  ten  rupees   were  not  paid,  each  of    **  A.W.N, 
these  men  would  have  to  undergo  practically  four  months'  and  two  weeks' 
rigorous  imprisonment  instead  of  !four  months'  rigorous-imprisonment  for 
the  offence  under  s.    342.     We  set  aside  so    much  of   the    orders    of  the 
District  Magistrate  as  related  to  the  fines,    and  the  fines,    if  paid,  must  be 
returned  at  once. 


17  A.  69  =  13  A.W.N.  (1895)  3. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


DWARKA  DAS   (Plaintiff)  v.  KAMESHAR  PRASAD  AND  ANOTHER 
(Defendants).*     [llth  December,  1894.1 

Civil  Procedure  Cole,  s.  283 — Jurisdiction — Valuation  of  suits — Act  No.  XII  of  188T 
(Bengal.  &c.,  Civil  Courts  Act),  ss.  19.  21— Act  No.l  of  1887  (General  Clauses  Act), 
s,  3,  cl.  (13). 

When  the  only  parties  to  a  suit  under  e.  283  of  Act  No.  XIV  of  1882  are  the 
execution-creditor  or  his  representative  on  one  side,  as  plaintiff  pr  as  defendant, 
and  the  claimant-objector  or  his  representative  on  the  other,  and  the  sole  question 
in  the  suit  between  such  parties  is  the  question  whether  the  property  attached  in 
execution  of  the  deoree  of  the  execution-creditor  is  or  is  not  liable  to  attached 
and  sold  in  execution  of  the  decree  of  the  execution-creditor,  the  value  of  the 
suit,  within  the  meaning  of  ss.  19  and  21  of  Act  No.  XII  of  1887,  which,  by  ol.  (13) 
of  s.  3  of  Act  No.  I  of  1887,  means  "the  amount  or  value  of  the  subject-matter 
of  the  suit,"  is  the  value  of  the  property  sought  to  be  sold  in  execution  of  the 
decree,  when  the  amount,  of  the  deoree  exceeds  the  value  of  the  property,  and  the 
value  of  so  much  of  the  property  sought  to  be  sold  as  will  on  a  sale  satisfy  the 
amount  sought  to  be  realized  by  the  sale,  when  the  value  of  the  property  attached 
exceeds  the  amount  sought  to  be  realized,  and  that  in  such  latter  case  the  amount 
which  it  is  sought  to  realise  by  a  sale  under  the  deoree  may  be  taken  as  the  value 
of  that  portion  of  the  property  the  sale  of  which  will  theoretically,  although 
possibly,  not  in  practice,  be  sufficient  to  satisfy  the  amount  sought  to  be  realized 
by  a  sale. 

But  when  in  a  suit  under  s.  283  of  Act  No.  XIV  of  1882  the  claimant-objector 
makes  the  judgment-debtor  or  his  representative  party  as  defendant  to  the  suit, 
the  property  attached  must  be  regarded  as  the  subject-matter  of  the  suit,  and  the 
value  of  the  suit,  within  the  meaning  of  ss.  19  and  21  of  Act  No.  XII  of  1887 
[70]  must  be  the  value  of  the  property  attached,  whether  such  value  exceeds  or 
is  less  than  the  amount  which  is  sought  to  be  realized  by  the  sale  of  the  proper- 
ty in  execution  of  the  decree. 

Gulzari  Lai  v.  Jadaun  Rai  (1),  Durga  Prasad  v.  Rachla  Kuar  (2),  Krishnama 
Chariar  v.  Srinivasa  Ayyangar  (3),  and  Modhusudun  Koer  v.  Rakhal  Chunder 
Roy  (4),  distinguished.  Mahabir  Singh  v.  Behan  Lai  (5)  and  Madha  Das  v. 
Ramji  Pa'.dk  (6)  referred  to. 

*  First   Appeal,  No.  291   of  1893,  from  a  deoree  of  Babu  Nilmadhub  Rai,   Sab- 
ordinate  Judge  of  Benaree,  dated  the  14th  March  1893. 

(1)2  A.  799.  (2)  9  A.  140.  (3)   4  M.  339. 

(4)  15  C.  104.  (5)  13  A.  330.  (6)  16  A.  286. 

369 
A  VIII— 47 


17  All.  71 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol. 


1894 
DEC.  11. 

APPEL- 
LATE 
CTVTT,. 

17  A.  69  = 

15  A.W.N. 

(1895)  3. 
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89  P.L.R.  1913  =  38  P.W.R.  1913  ;  2  N.L  R.  87;  57  P.R.  1907  =  66  P.W.R. 
1907  ;  94  P.R.  1908  =  212  P.L.R.  1908  =  74  P.W.R.  1908  ;  D.,  30  M.  335  =  17 
M.L.J.  95  =  2  M.LT.  116.  (F.B,)]. 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 

Munshi  Madho  Prasad,  for  the  appellant. 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANRRJI,  J. — This  is  an  appeal  brought  by  Babu 
Dawarka  Das,  the  plaintiff  in  the  suit,  from  the  decree  of  the  Subordinate 
Judge  of  Benares  dismissing  the  suit  with  costs. 

The  memorandum  of  appeal  had  been  originally  presented  to  the 
Court  of  the  District  Judge  of  Benares.  The  District  Judge  returned  the 
memorandum  of  appeal  to  the  plaintiff  for  presentation  to  this  Court, 
holding  that  the  appeal  lay  to  this  Court  and  not  to  the  Courb  of  the 
District  Judge.  The  plaintiff  thereupon  presented  the  memorandum  of 
appeal  to  this  Court  ;  the  memorandum  of  appeal  was  admitted  and 
the  appeal  was  registered  under  section  548  of  Act  No.  XIV  of  1882. 

Upon  the  appeal  being  called  on  for  hearing,  Mr.  Madho  Prasad, 
vakil  for  the  appellant,  contended  that  the  appeal  lay  to  the  Court  of 
the  District  Judge,  and  not  to  this  Court,  and  that  we  should  return  the 
memorandum  of  appeal  to  the  appellant  for  presentation  by  him  to  the 
Court  of  the  District  Judge  of  Benares,  On  the  oiher  hand,  Mr.  Jogindro 
Naih  Chaudhri,  for  the  respondent,  contended  that  the  appeal  lay  to  this 
Court. 

The  facts  material  to  the  question  of  jurisdiction  are  as  follows: — 

The  respondent  Babu  Kameshar  Prasad  had  obtained,  on  the  20th  of 
August  1881,  in  the  Court  of  the  Subordinate  Judge  of  [71]  Benares 
a  decree  for  money  against  Puran  Chand,  since  deceased,  and  Daru  Mai, 
and  in  execution  of  that  decree  he  obtained,  on  the  13fch  of  December  1889, 
attachment  of  a  house  and  a  Bungalow,  which,  he  alleged,  had  been  the 
property  of  Puran  Chand  in  his  lifetime  and  were,  according  to  him,  then 
in  the  possession  of  the  respondent  Sahudra  Bibi  as  the  representative  of 
Puran  Chand.  Babu  Dwarka  Das  filed  an  objection  to  the  attachment 
alleging  that  the  property  was  his,  and  was  nob  liable  to  be  attached  and 
sold  in  execution  of  the  decree  of  Babu  Kameshar  Prasad. 

The  Subordinate  Judge  disallowed  the  claim  of  Babu  Dwaraka  Das, 
and  thereupon  Babu  Dwarka  Das,  under  section  283  of  Act  No.  XIV  of 
1882,  brought  the  suit  in  which  this  appeal  has  arisen,  making  Babu 
Kameshar  Prasad,  as  the  execution-creditor,  and  Musammat  Sahudra 
Bibi,  as  the  representative  of  Puran  Chand,  deceased,  defendants. 

In  this  plaint  Babu  Dwarka  Das  alleged  that,  by  a  registered  sale-deed 
made  by  puran  Chand  on  the  22nd  of  March  1882,  Puran  Chand  had 
sold  the  house  and  bungalow  in  question  to  him  for  the  price  of  Us.  7,500 
and  that  he,  the  plaintiff,  having  paid  the  entire  purchase  money,  got 
proprietary  possession  of  the  house  and  bungalow  and  still  held  the  house 
and  the  bungalow  as  his  property.  He  stated  the  fact  that  Babu 
Kameshar  Prasad  had  obtained  the  decree  under  which  the  property  was 
attached,  the  fact  of  the  attachment,  of  his  objection  and  of  the  disallow- 
ance of  his  objection,  and  prayed  that : — 

"  (1)  It  may  be  declared  by  the  Court  that  by  virtue  of  the  aforesaid 
purchase  the  plaintiff  is  the  owner  and  in  possession  of  the  brick  and 

370 


DWARKA  DAS  V.  KAMESHAR   PRASAD 


17  All.  73 


stone-built  house  consisting  of  four  sections,  and  the  bungalow  built  after 
English  fashion,  both  the  land  and  the  building,  situate  in  mohalla 
Nilkanth  Mahadeo  in  the  city  of  Benares,  bounded  as  below,  and  that  the 
property  is  not  attachable  or  saleable  in  execution  of  the  said  decree. 
Value  of  suit  Rs.  7,500. 

"  (2)  The  costs  of  the  suit  may  be  charged  against  the  defendants 
with  future  interest." 

[72]  The  plaintiff  sought  two  substantial  declarations  within  the 
ruling  in  Moti  Singh  v.  Kaunsilea  (1),  the  latter  of  which,  on  the  facts 
alleged  in  the  plaint,  necessarily  involved  the  former,  although  the  former 
did  not  necessarily  involve  the  latter. 

The  defendant,  Musammat  Sahudra  Bibi,  did  not  defend  the  suit. 
The  other  defendant,  Babu  Kameshar  Prasad,  filed  a  written  statement 
and  defended  the  suit.  In  the  written  statement  he  alleged,  amongst 
other  things,  that  the  whole  proceedings  "  connected  with  the  sale-deed 
in  question,  dated  the  22nd  of  March  1882,  are  fictitious.  The  sale-deed 
in  question  was  not  intended  to  transfer  any  property,  nor  was  any  pro- 
perty transferred  by  it  to  the  plaintiff.  It  was  executed  and  completed 
without  any  consideration  with  a  view  to  protect  the  property  of  tha 
deceased  debtor  Purau  Chand  alias  Raja." 

In  support  of  the  contention  that  this  appeal  lay  to  the  Court  of  the 
District  Judge — Mr.  Madho  Prasad  for  the  plaintiff  appellant  relied  upon 
•Gulzari  Lai  v.  Jadaun  Bai  (2),  Durga  Prasad  v.  Bachla  Kuar(3),Krishnama 
Chariar  v.  Sriniuasa  Ayyangar  (4),  Modhusudun  Koer  v.  Rakhal  Chunder 
Boy  (5)  and  Daya  Chand  Nem  Ghand  v.  Hem  Chand  Dharam  Chand  (6). 

Mr.  Jogindro  Nath  Chaudhri,  for  the  defendant  respondent,  Babu 
Kameshar  Prasad,  in  support  of  the  contention  that  the  appeal  lay  to 
this  Court  relied  upon  Mahabir  Singh  v.  Behari  Lai  (7)  and  Madho  Das 
v.  Bamji  Potak  (8). 

It  appears  to  us  that  the  decision  in  Daya  Chand  Nem  Chand  v.  Hem 
Chand  Dharam  Chand  (6)  has  little  or  no  bearing  on  the  question  which 
we  have  to  decide. 

In  Gulzari  Lai  v.  Jadaun  Bai  (2)  (the  decision  in  which  was  explain- 
ed in  the  case  to  which  we  shall  next  refer),  Durga  Prasad  v.  Bachla 
Kuar  (3),  Krishnama  Chariar  v.  Srinivasa  Ayyangar  (4)  and  Modhusudan 
Koer  v.  Bakhal  Chunder  Boy  (5)  the  suits,  so  far  as  we  can  gather  from  the 
reports,  were  either  solely  between  [73]  the  execution-creditor  and  the 
claimant-objector  on  one  side  or  the  other,  or,  if  the  judgment-debtor 
was  a  party  as  defendant,  the  effect  upon  his,  title  and  that  of  all  claiming 
through  him  of  a  decision  in  the  suit  that  the  property  was  not  liable  to 
the  attachment  of  the  execution  creditor  was  not  raised  or  considered. 

It  appears  to  us  that  whon  the  only  parties  to  a  suit  under  s.  283  of 
Aot  No.  XIV  of  1882  are  the  execution-creditor  or  his  representative  on 
one  side,  as  plaintiff,  or  as  defendant,  and  the  claimant-objector  or  his 
representative  on  the  other,  and  the  sole  question  in  the  suit  between 
such  parties  is  the  question  whether  the  property  attached  in  execution 
of  the  decree  of  the  execution-creditor  is  or  is  not  liable  to  be  attached  and 
sold  in  execution  of  tha  decree  of  the  execution-creditor,  the  value  of  the 
suit;,  within  the  meaning  of  ss.  19  and  21  of  Act  No.  XII  of  1887, 
which,  by  el'.  13  of  s.  3,  of  Act  No.  I  of  1887,  means  "  the  amount 
or  value  of  the  subject-matter  of  the  suit, "  is  the  value  of  the 
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1894        property  sought  to  be  sold  in  execution  of  the  decree,  when  the  amount  of 
DEC.  11.      the  decree  exceeds  the  value  of  the  property,  and  the  value  of  so  much  of 
the  property  sought  to  be  sold  as  will  on  a  sale  satisfy  the  amount  sought 
APPEL-     to   be   realized    by    the   sale,    when  the  value  of  the  property  attached 
IiATE       exceeds  the  amount   sought  to   be  realized,  and  that  in  such  lafcter  case 
ClVIL.      *ke  amount  which  it  is  sought  to  realise  by  a  sale  under  the  decree  may 
be  taken  as  the  value  of  that  portion  of  the  property  the  sale  of  which 
17  A.  69=     \vill  theoretically,  although  possibly  not  in  practice,  be  sufficient  to  satisfy 
IB  A.W.N,    the  amount  sought  to   be  realized  by  a  sale.     To  that  extent  we  are  of 
(1895)  3.      opinion  that  the  rule  deducible  from  the  cases  reported  in  I.  L,  B.,  2  All. 
799,  I.  L.  B.,  9  All.     140,  I.  L.  B.,  4  Mad.     339  and  I.  L.  B.,  15  Cal. 
104  is  correct,   when  the  array  of -parties  is  confined  to  the  execution- 
creditor  or  his  representative  on  one   side  and  the  claimant-objector  or 
his  representative  on  the   other,  and  the  sole  question  to  be  decided  is 
whether  the  property  is  liable  to  attachment  and  sale  in  execution  of  the 
decree  of  the  execution-creditor. 

In  our  opinion  different  considerations  arise,  which  must  be  considered 
and  given  effect  to,  when  in  a  suit  under  s.  283  of  Act  [74]  No.  XIV  of 
1882  the  judgment- debtor  or  his  representative  is  made  a  party  as  a 
defendant  to  the  suit,  and  it  is  necessary  to  decide  the  question  of 
jurisdiction  as  to  the  Court  in  which  the  suit  or  an  appeal  in  the  suit  may 
be  brought. 

In  a  suit  under  s.  283  of  the  Act  No.  XIV  of  1882  in  which  the 
claimant-objector  is  the  plaintiff  and  the  execution-creditor  is  the  defendant 
and  in  which  the  judgment-debtor  is  not  party  as  a  defendant,  the  ques- 
tions as  to  the  title  of  the  judgment-debtor  which  it  may  be  necessary  to 
decide  are  decided  solely  between  the  parties  to  the  suit,  and  a  decision  of 
or  involving  those  questions  of  title  would  not  operate  as  res  judicata 
under  s.  13  of  Act  No.  XIV  of  1882,  should  the  same  title  be  in  issue  in 
any  subsequent  suit  between  either  of  the  persons  who  was  a  party  to 
the  suit  under  s.  283  and  the  person  who  was  the  judgment-debtor  in  the 
proceedings  to  which  the  suit  under  s.  283  related,  or  those  who  claimed 
title  through  them  respectively. 

On  the  other  band,  when  the  claimant-objector  makes  the  judgment- 
debtor  a  defendant  to  his  suit  under  s.  283,  and  does  not  limit  his  claim, 
he  claims  both  in  form  and  substance  against  the  judgment-debtor  a 
declaration  of  his  title  to  the  whole  of  the  property  the  title  to  which  is  in 
issue  in  the  suit.  A  decree  in  such  a  suit  declaring  that  the  property  is 
liable  or  is  not  liable  to  attachment  and  sale  in  execution  of  the  execution- 
creditor's  decree  must  necessarily,  unless  the  suit  be  decided  on  a  ground 
which  did  not  involve  the  decision  of  a  question  of  title,  decide  and 
determine  all  questions  of  title  upon  which  in  that  suit  the  plaintiff  on  the 
one  side  and  the  judgment-debtor  on  the  other  could  then  rely,  and  such  de- 
cision would  operate  in  any  future  suit  between  these  two  parties  or  those 
who  claim  title  through  them  as  res  judicata  under  s.  13  of  Act  No.  XIV 
of  1882  on  those  questions  of  title,  although  such  subsequent  suit  might  re- 
late to  property  not  in  question  in  the  suit  under  s.  283,  provided  that  the 
Court  in  which  the  suit  under  s.  283  was  instituted  and  decided  was  a  Court 
of  jurisdiction  competent  to  try  the  subsequent  suit.  The  present  suit  will 
illustrate  our  meaning.  The  plaintiff  claims  a  declaration  that  the  house  and 
-[75]  bungalow  in  question  are  not  liable  to  attachment  and  sale  in  exe- 
cution of  Babu  Kameshar  Prasad's  decree.  The  other  declaration  which 
is  claimed  by  the  plaintiff,  namely,  that  the  house  and  bungalow  became 
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vested  in-  him  by  the  alleged  sale-deed  of  the  2ad  of  Maroh  1882,  is  neoes- 
sarily  involved  in  the  declaration  that  the  house  and  bungalow  are  not 
liable  to  be  attached  and  sold,  as  it  appears  that  uoon  that  sale-deed  of 
the  22nd  of  March  1882  the  plaintiff  relies  for  his  title  and  the  right  to  a 
declaration  that  the  property  is  not  liable  to  attachment  and  sale  in  exe- 
cution of  Babu  Kameshar  Prasad's  decree.  A  decree  that  the  property 
was  not  liable  to  such  attachment  and  sale  would  necessarily  involve,  there 
being  no  question  of  estoppel  or  limitation,  the  decision,  on  the  question 
of  title,  that  the  sale-deed  was  a  fictitious  instrument  under  which  no 
title  passed  from  Puran  Chand  to  the  plaintiff,  or  that;  it  was  a  genuine 
sale-deed  effecting  a  genuine  and  unimpeachable  transaction  of  sale, 
and  by  which  title  passed  from  Puran  Gband  to  the  plaintiff.  The  repre- 
sentative of  the  deceased  Puran  Chand  being  a  defendant  to  this  suit,  and 
having  regard  to  the  jurisdiction  of  the  Court  in  which  th,:  suit  has  been 
brought,  a  decree  declaring  that  the  property  was  not  liable  to  attach- 
ment and  sale  in  execution  of  Babu  Kamoshar  Prasad's  decree  would,  in 
any  subsequent  suit  between  the  present  plaintiff  or  any  one  claiming 
through  him  on  the  one  side,  and  Musammat  Sahudra  Bibi  or  any  one 
claiming  through  her  on  her  title  derived  from  Puran  Chand  on  the  other, 
preclude  Musammat  Sahudra  Bibi  and  all  those  claiming  through  her  or 
her  title  as  the  representative  of  Puran  Ohand  from  disoutiag  the  validity 
and  affect  in  passing  title  of  the  sale-deed  ;  but  it  is  to  be  observed  that 
the  plaintiff  might  be  entitled  to  such  a  declaration  as  against  Musam- 
mat Sahudra  Bibi,  although  facts  might  possibly  be  proved  which  would 
estop  the  plaintiff  from  alleging  as  against  Babu  Kameshar  Prasad  that 
the  property  attached  was  not  liable  to  attachment  and  sale  in  execution 
of  Babu  Kameshar  Prasad's  decree. 

We  are  consequently  of  opinion  that  when  in  a  suit  under  s.  283  of 
Act  No.  XIV  of  1882  the  claimant-objector  makes  the  judgment-debtor 
or  his  representative  a  party  as  defendant  to  the  [76]  suit,  the  property 
attached  must  be  regarded  as  the  subject-matter  of  the  suit,  and  the  value 
of  the  suit  within  the  meaning  of  s.  19  and  s.  21  of  Act  No.  XII  of  1887 
must  be  the  value  of  the  property  attached,  whether  such  value  exceeds 
or  is  less  than  the  amount  which  is  sought  to  be  realized  by  the  sale  of 
the  property  in  execution  of  the  decree. 

The  opinions  which  we  have  above  expressed  in  no  way  conflict  with 
the  decisions  in  Mahabir  Singh  v.  Behari  Lai  (1),  and  Madho  Das  v.  Ramji 
Patak  (2).  We  have  indicated  what,  in  our  opinion,  is,  for  the  purposes 
of  jurisdiction,  the  value  of  a  suit  under  s.  283  of  Act  No.  XIV  of  1882, 
when  the  judgment-debtor  or  bis  representative  is  made,  and  when  he  is 
not  made,  a  party  to  the  suit  as  a  defendant.  In  either  case  the  value  of 
the  suit  for  the  purpose  of  jurisdiction  is  the  value  stated  by  the  plaintiff 
in  his  plaint,  provided  that  such  value  is  not  understated  or  overstated 
with  the  object  of  getting  the  suit  admitted  in  a  Court  in  which,  by  reason 
of  the  true  value  of  the  suit  and  s.  15  of  Act  No.  XIV  of  1882,  the  suit 
does  not  lie.  In  the  present  case,  assuming,  and  it  is  not  disputed,  that 
Rs.  7,500  ia  the  value  of  the  property,  this  appeal  lay  to  this  Court  and 
not  to  the  Court  of  the  District  Judge. 

At  the  conclusion  of  the  arguments  on  the  question  of  jurisdiction  we 
asked  Mr.  Madho  Prasad,  to  support  his  client's  appeal  on  the  merits  ; 
and  he  admitted  that  he  could  not  do  so.  Under  the  circumstances  it  is 
not  necessary-  for  us  to  express  any  opinion  as  to  whether  or  not  the  plaint 
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1894  disclosed  any  cause  of  action  against  Musammat  Sabudra  Bibi.     We  pre- 

DEC.  11.  su'me  that  the  object  of  Mr.  Maaho  Prasad  in  raising  the    question   of 

jurisdiction  and  asking  us  to  return  tbe  memorandum  of  appeal  to   bis 

APPEL-  client  was  to  avoid  the  appeal  being  dismissed  with  costs  ;  and   to    enable 

LATE  kig  client  to  escape  paying  the  costs  of  an  appeal  which  could  not  be  sup- 

CiVlL  Ported.     It  may  be  assumed,  as  the  appeal  canuot  be   supported  on  the 

'  merits,  that  the  memorandum  of  appeal,  if  returned  by  this  Court,  would 

17  A.  69=  not  be  again  presented  to  the  Court  of  the  District  Judge. 
IS  A.W.N  We  dismiss  the  appeal  with  costs. 

1895)  3.  Appeal- dismissed. 


17  A.  77  =  15   A.W.N.  (1895)  7, 

[77]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


AMANAT-UN-NISSA  AND  ANOTHER  (Plaintiffs]  v.  BASHIR-UN-NISSA 

AND  ANOTHER  (Defendants.}* 

[12th  December,  1894.] 

Muhammadan  law—  Widovi — Lower — Lien  ol  widow  for  dower — Such  lien  not  acquired 
by  widow  taking  possession  against  the  consent  of  the  other  heirs. 

It  a,  Muhammadan  widow  entitled  to  dower  has  not  obtained  possession  law- 
fully, that  is,  by  contrast  with  her  husband,  by  his  putting  her  into  possession, 
or  by  her  being  allowed  with  the  consent  of  the  heirs  on  his  death  to  take 
possession  in  lieu  of  dower  and  thus  to  obtain  a  lien  for  her  dowor,  she  canuot 
obtain  that  lien  by  taking  possession  adversely  to  the  other  heirs  of  property  to 
the  possession  of  which  they,  and  she  in  respect  of  her  share  in  the  inheritance, 
are  entitled. 

Mussumat  Btbee  Bachun  v.  Sheikh  Eamid  Hcssein  (1),  Musummut  Wahid 
un  nissa  v.  Musummut  Shabrattun  (2),  Syud  Bazayet  Hcssein  v.  Dooli.  Chund(3), 
Mussumat  Meerm  v  Mussumat  Najeebun  (4),  Ali  Muhammad  Khan  v.  Azia- 
ullali  Khan  (5)  and  Bibi  Mehrun  v.  Musammat  Kubeerun  (6)  referred  to. 
Woomatool  Fatima  Begum  v.  Meerunmun<-nissa  Khanum  (7),  Ahmed  Eossein  v. 
Musammut  Khodeja  (8)  and  Balund  Khan  v.  Mussumat  Janee  (9)  distinguished. 

[Dias.,  32  A.  563  (561)  =  7  A.L.J.  614  (6151  =  6  In<3.  Gas.  405  ;  38  G.  475  (479)  =  13  C-L. 
J.  427  (429)  =9  Ind.  Cat.  1031  (1033).] 

THE  facts  of  this  case  are  as  follows  : — 

The  plaintiffs,  Musammat  Amanat-un-nissa  and  Musammat  Mariana 
un-nissa,  respectively  the  mother  and  sister  of  a  deceased  Muhammadan, 
one  Shaikh  Khadim  Husain,  sued  the  two  widows  of  the  deceased  Kha- 
dim  Husain,  Musammat  Bashir-un-nissa  and  Musammafc  Khudayat-un- 
nissa  for  a  declaration  of  their  title,  as  heirs  of  the  deceased,  to  28  out 
of  72  sihams  of  tbe  property  left  by  him  and  for  recovery  of  certain  pro- 
perty, both  moveable  and  immoveable,  of  which  they  alleged  the  widows  to 
be  in  possession.  Tbe  plaintiffs  alleged  that  the  defendants  had  taken 
possession  of  all  except  a  small  portion,  specified  in  the  plaint,  of  the 
property  of  the  deceased  shortly  after  his  death,  against  the  consent  of 
other  heirs,  and  had  got  their  names  entered  in  the  Revenue  papers 
in  respect  of  the  immoveable  property.  They  offered,  in  case  the  defendants 


*  First  Appeal,  No.  312  of  1893,  from  a  decree  of  Shah  Ahmad  ullah,  Subordinate 
Judge  of  Saharanpur,  dated  the  8th  September  1893. 

(1)  14  M.I. A.  377  (384).  (2)  6  B.L.R.  54-  (3)  5  LA.  211. 

(4)  N.W.P.H.O  R.  (1867)  335  =  (2  Agra  335).  (5)  6  A.  50. 

(6)  13  W.R.C.R.  49.  (7)  9  W.R.C.R.  318. 

(8)  10  W.R.C.R.  369,  (9)  N.W.P.H.C.R.  (1870)  319. 
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set  up  a  claim  that  they  were  in  possession  of  the  property  claimed  from 
[78]  them  in  lieu  of  their  respective  dower  debts,  without  admitting  the 
defendants'  right,  to  pay  such  proportion  of  the  dower  debts  as  might  be 
found  due  in  respect  of  the  sihams  claimed  by  them. 

The  defendant  Bashir-un-nissa,  after  filing  a  defence,  subsequently 
admitted  the  plaintiff's  claim. 

The  defendant  Khudayat-un-nissa  put  forward  the  following  pleas  in 
defence  to  the  suit, : — That  the  suit  was  bad  for  misjoinder ;  that  without 
a  prayer  for  settlement  of  the  amount  of  dower  due  to  her  the  suit  was 
invalid ;  that  the  claim  for  possession  of  entire  houses  without  excluding 
her  share  was  wrong  ;  that  the  moveable  property  claimed  was  not  in  her 
possession/and  that  the  clothes  had  been  given  in  charity  with  the  per- 
mission of  the  plaintiffs ;  that  the  defendant  was  in  possession  of  the 
immoveable  property  in  lieu  of  Rs.  11,000,  her  dower  debt; ;  that  she  had 
spent  Rs.  606-11-0  in  the  Fatiha  ceremonies  of  Khadim  Husain  ;  that 
Rs.  502-14-0  were  due  to  her  by  Khadim  Husain  on  account  of  her 
salary,  and  that  unless  all  this  money  were  paid  off,  the  suit  for  the  estate 
of  Kftadim  Huaain  could  not  be  maintained. 

The  Court  of  first  instance  (Subordinate  Judge  of  Saharanpur)  on  the 
second  issue  framed  by  it,  viz., : — "  What  is  the  amount  of  the  dower  of 
Muaammat  Khudaya,  is  she  in  possession  of  the  immoveable  property  left 
by  Kadim  Husain  in  lieu  of  that  dower,  and  can  under  such  circumstan- 
ces a  suit  be  brought  to  enforce  inheritance?  " — found  as  follows  : —  '  On 
the  second  issue  it  is  admitted  by  the  plaintiffs  that  Musammat  Khu- 
daya  is  a  wife  of  Khadim  Husain,  deceased,  and  it  is  further  admitted  that 
Rg.  1,000  on  account  of  her  dower  is  still  unpaid,  though  she  has  stated 
the  amount  of  her  dower  to  be  Rs.  11,000.  It  is  also  admitted  that  the 
defendant  has  been  in  possession  of  the  property  left  by  her  husband  Kha- 
dim Husain  ever  since  the  day  of  bis  death.  As  the  defendant  says  that 
her  possession  is  in  liou  of  her  dower-debt,  which  is  still  due  by  the 
deceased,  it  must  be  admitted  that  she  is  in  possession  of  the  property 
in  lieu  of  her  dower-debt.  In  such  a  case  it  must  be  admitted  that, 
so  long  as  her  dower-debt  is  not  paid,  inheritance  [79]  cannot  be  enfore- 
ed,  nor  can  the  plaintiffs  get  possession  of  their  respective  shares. 

"  It  is  suggested  in  the  plaint  that,  if  anything  be  proved  to  be  due 
to  the  defendant,  a  conditional  decree  contingent  on  payment  of  the  same 
may  be  passed  in  favour  of  the  plaintiffs.  As  to  this  I  say  that  the  suit  as 
it  stands  has  not  been  instituted  in  a  proper  form  ;  that  is,  it  has  not  been 
stated  what  the  amount  of  the  defendant's  dower  is,  what  is  due  to  her 
according  to  account,  and  what  amount  of  dower- debt  the  plaintiffs  are 
willing  to  pay,  but  the  plaintiffs  have  brought  a  suit  for  possession  of  their 
share  in  the  ordinary  manner.  Under  suoh  circumstances  a  conditional 
decree  on  payment  of  the  dower-debt  cannot  be  passed." 

The  Court  accordingly  passed  a  decree  dismissing  the  plaintiffs'  suit. 

The  plaintiffs  thereupon  appealed  to  the  High  Court. 

Mr.  Abdul  Majid  and  Maulvi  Ghulam  Mujtaba,  for  the  appellants. 

Mr.  Amir-ud-din,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.  andBANERJI,  J. — This  appeal  has  arisen  in  a  suit  brought 
by  two  of  the  heirs  or  a  deceased  Muhammadan  of  the  Suuni  sect  against 
two  of  the  widows  of  the  deceased  to  obtain  possession  of  their  share  of 
the  inheritance  which  came  to  them  on  the  death  of  the  deceased  Muham- 
madan. In  their  plaint  the  plaintiffs  expressed  their  willingness  to  pay 
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1894        a  proportionate  part  of  any  dower-debt  which  might  be  found  to  exist  in 
DEC.  12.     favour  of  the  defendants.  Oae  of  the  defendants  confessed  judgment.  The 

parties  to  the  suit  admitted  that  the  dower-debt   amounted  to  Rs.   1.000, 

APPEL-     in  favour  of  Musammat  Khudayat-un-nissa,  but  the  Subordinate   Judge 
LATE       dismissed  the   suit  on  the  ground  that  "   as  the  defendant     (Musammat 
Khudayat-un-nissa),  says  that  her  possession  is  in  lieu  of  her  dower-debu, 
which  is  still  due  by  the  deceased,   it    must  be  admitted    that  she  is    in 
17  A,  77=    possession    of  the    property  in  lieu    of  her  dower-debt.     In  such  case  ife 
IS  A.W.N,   must  be  admitted  that  so  long  as    her    dower-debt    is    not  paid    inherit- 
(1893)  7.     ance  cannot   ba  enforced,    nor  can    the  plaintiffs  get   possession  of  their 
respective  shares."     From  that  decree  of  dismissal  this  appeal  has  been 
brought. 

[80]  The  Subordinate  Judge  with  all  his  experience  should  have  known 
better  than  to  have  stated  in  a  judgment  that  he  acted  upon  tha  statement 
of  one  of  the  parties  as  to  a  fact  not  admitted  by  the  other  said  and  nob 
found  on  evidence  to  be  true.  As  to  whether  Musammat  Khudayat-un- 
nissa  was  in  possession  in  lieu  of  her  dower,  that  is,  whether  she  was  in 
the  enjoyment  of  a  lien  for  her  dower,  there  is  no  evidence  to  show'that 
either  by  contract  with  her  deceased  husband,  or  by  any  act  of  his  or  of 
the  other  heirs,  or  with  their  consent,  she  was  put  in  possession  of  the 
property  with  the  object;  of  her  having  a  lien  on  it  for  her  dower.  On 
her  behalf  some  proceedings  in  a  Court  of  Revenue  were  relied  on  as  show- 
ing that  she  had  an  actually  vested  lien  on  the  property  for  her  dower. 
In  those  proceedings  the  Court  of  Revenue,  adversely  to  the  heirs,  put 
Musammat  Khudayat-un-nissa  in  possession  in  lieu  of  her  dower.  The 
Court  of  Revenue  had  no  power  or  jurisdiction  to  put  this  lady  or  any  one 
«lse  in  possession  in  lieu  of  dower,  or  to  adjudicate  on  the  question  of  her 
alleged  right  of  lien.  So  far  as  the  question  before  us  is  concerned  the 
order  of  the  Court  of  Revenue  is  not  only  not  decisive,  but  is  beside  the 
question  which  we  have  to  decide. 

What,  according  to  the  judgment  of  the  Subordinate  Judge,  admittedly 
took  place  was  this,  the  lady  was  not  in  possession  at  the  time  of  her 
husband's  death,  but  immediately  on  his  death  seized  his  property  in 
order  to  have  a  lien  for  her  dower.  We  cannot  regard  her  possession  as 
having  been  lawfully  obtained  within  the  meaning  of  the  judgment  of 
their  Lordships  of  the  Privy  Council  in  case  of  Mussumat  Bebee  Bachun 
v.  Sheikh  Hamid  Hossein  (1).  So  far  as  we  are  aware  neither  a  Muham- 
madan widow  nor  any  other  creditors  can  give  themselves  a  lien'  by 
taking  possession,  without  the  consent  or  the  authority  of  the  persons 
entitled,  of  property  to  the  possession  of  which  those  other  persons  are 
entitled.  If  a  Muhammadan  widow  entitled  to  dower  has  not  obtained 
possession  lawfully,  that  is,  by  contract  with  her  husband,  by  his  putting 
her  into  possesion  or  by  her  being  allowed,  with  the  consent  of  the  heirs, 
[81]  on  his  death  to  take  possession  in  lieu  of  dower,  and  thus  to  obtain 
a  lien  for  her  dower,  she  cannot  obtain  that  lien  by  taking  possession, 
adversely  to  the  other  heirs,  of  property  to  the  possession  of  which  they, 
and  she  in  respect  of  her  share  in  the  inheritance,  are  entitled.  It  Would 
be  otherwise  if  the  heirs  consented  to  her  taking  possession  in  order  to 
acquire  a  lien.  In  such  case  the  Muhammadan  widow  on  taking  posses- 
sion would  obtain  a  lien  for  her  dower.  Of  course,  whether  she  obtains 
a  lien  or  not,  she  can,  if  her  claim  is  not  barred  by  limitation,  obtain 
contribution  from  the  heirs  in  satisfaction  of  such  part  of  her  dower  as  is 

(1)  14  M.I.A.  377  (384). 
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nob  proportionately   represented  by   the   share   of   the  inheritance  which 
comes  to  herself. 

We  are  led  to  the  above  conclusion  from  the  inference  to  be  drawn 
from  the  case  of  Musummut  Wahid-un-nissa  v.  Musummut  Shabrattun  (1) 
and  the  approval  of  that  decision  by  their  Lordships  of  the  Privy  Council 
in  the  case  of  Syud  Bazayet  Hossein  v.  Dooli  Chund  (2).  The  view  we 
have  taken  is  supported  by  the  decision  of  this  Court  in  Mussumut  Meerun 
v.  Musummat  Najeebun  (3)  and  in  Ali  Muhammad  Khan  v.  Aziz-ullah 
Khan  (4)  and  also  by  the  decision  in  Bibi  Mehrun  v.  Mussummat  Kubee- 
run  (5).  We  hold  in  this  case  that  Musammat  Khudayat-un-nissa  has  failed 
to  prove  that  she  had  any  lawful  lien  on  the  property  left  by  her  deceased 
husband.  We  were  referred  by  Mr.  Abdul  Baoof,  who  appeared  for  the 
respondent,  to  the  cases  of  Woomatcol  Fatima  Begum  v.  Meerunmun- 
nissa  Khanum  (6)  and  of  Ahmed  Hossein  v.  Mussamat  Khodeja  (7)  and 
Balund  Khan  v.  Mussummat  Janee  (8), but  it  does  not  appear  in  those  cases 
that  the  widow  had  taken  possession  without  the  consent  or  authority 
of  the  persons  interested. 

We  set  aside  the  decree  of  the  Court  below,  and,  thrf  case  having  been 
decided  on  this  preliminary  point,  we  remand  it  under  s.  562  of  the  Code 
of  Civil  Procedure  to  be  decided  on  its  merits. 

Costs  here  and  hitherto  will  abide  the  result. 

Cause  remanded. 


17  A.  82  =  15  A.W.N.  (1893)  11. 

[82]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox  and  Mr,  Justice  Banerji. 


CHEDI  LAL  AND  OTHERS  (Defendants)  v.  KQARJI  DICHIT  (Plaintiff')  * 
[22nd  December,  1894.] 

Execution  of  decree — Civil  Procedura  Code,  ss.  483,  484,  486— Attachment   of  money 
deposited  in  Court. 

The  term  "property"  as  used  in  ss.  483  and  484  of  the  Code  of  Civil  Procedure 
is  wide  enough  to  include  property  of  every  description, moveable  and  immoveable, 
whether  in  the  actual  possession  of  the  defendant  or  of  some  other  person  on  his 
behalf;  aud  the  words  "  the  Court  may  require  him  ...  to  produce  and  place  at 
the  disposal  of  tho  Court  "  only  refer  to  such  property  as  is  capable  of  being 
produced  in  Court. 

Where  property  ordered  to  be  attached  is  deposited  in  the  Court  which  made 
the  order  for  attachment,  that  order  is  sufficient  notice  to  itself  that  the  property 
ordered  to  be  attached  is  to  be  held  subject  to  the  further  orders  of  the  Court, 
and  it  is  not  necessary  that  a  separate  formal  notice  should  ba  drawn  up. 

THIS  was  an  appeal  against;  an  order  of  remand  in  a  suit  for  the 
recovery  of  a  sum  of  money  which  had  been  paid  into  the  Court  of  the 
Subordinate  Judge  of  Benares  under  the  following  circumstances  : — 

Five  out  of  the  seven  defendants  to  the  suit  held  a  decree  against  the 
second  defendant,  Sheomangal  Singh,  and  in  execution  of  it  attached  cer- 
tain money  which  had  been  paid  in  favour  of  defendant  No.  2  in  a  redemp- 

*  First  Appeal,  No   89  of  1894,  from  an  order  of  R.H.  Mioleod,  Ejq.,  District  Judge 
of  Benares,  dated  the  5th  January  1894. 

(D6B.L.R.  54.  (2)  5  I.A.  211.    (3)  N.W.P.H.C.R.  U867)  335  =  2  Agra  335. 

(4)  6  A.  50.  (5)  13  W.R.C.B.  49.  (6)  9  W.R.C.R.  318. 

(7)  10  W.R.C.R.  369.      (8)  N.W.P.H.C.R.  (1870)  319. 
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1894       tion  of  mortgage  case  at  Mirzapur  ;  the  money  in  consequence  of  that 

DEC.  22.     attachment  was  transferred  to  the  Subordinate  Judge's  Court  at  Benares. 

While  this  money  was  in  deposit,  the  plaintiff  brought  a  suit  against 

APPEL-     Jaimangal  Singh   (afterwards   deceased)    and  defendants  Nos.   1  and   2 

LATE       (Harmangal  and  Sheomangal)  and  on  the  8th  of  August  1838  applied  for 

ClVIL       attachment  before  judgment  of  this  money  on  the  ground  that  it  belonged 

to  all  three  men.     The  Subordinate  Judge's  Court  on  the  8th  of  August 

17  A.  82=    1888  passed  an  order  attaching  the  money  before   judgment  and  ordering 

15  A.W.N.    the  then  defendants  to  file  security  within  twenty-four  hours  and  to  show 

(1895)  14.    cause  by  the  22nd  of  August  why  the  attachment  should  not  be  maintained. 

No  notice  was  issued  under  this  order,   and  on  the  22nd  of   August 

the   plaintiff   got  a  decree   against   the   defendants   Nos.    1    and  2  and 

Jaimangal. 

[83]  On  the  23rd  of  August,  he  applied  for  execution  against  certain 
property,  including  the  deposit  the  subject  of  the  present  suit,  which  he 
described  as  already  under  attachment. 

This  application  was,  on  the  1st  of  September  1888,  rejected  by  the 
Subordinate  Judge  on  the  ground  that  "  as  the  money  attached  was 
realized  in  execution  of  decree  of  Chedu  Sahu  and  others  before  the 
application  of  Kuarji  Dichit,  the  latter  is  not  entitled  to  any  portion  of  it.  " 
The  plaintiff  accordingly  filed  a  regular  suit  to  recover  the  money 
deposited  as  above  described. 

This  suit  was  dismissed  by  the  Subordinate  Judge  on  the  ground 
that  the  order  for  attachment  of  the  8iih  of  August  1888  was  never  per- 
fected, and  consequently  that  the  plaintiff,  not  being  an  attaching 
creditor,  had  no  right  of  suit. 

The  plaintiff  appealed  to  the  District  Judge,  who  reversed  the  finding 
of  the  lower  Court  as  to  the  validity  of  the  attachment  of  the  8th  of  August 
1888,  and  remanded  the  case  for  disposal  on  the  merits  under  s.  562  of  Act 
No.  XIV  of  1882. 

From  this  order  of  remand  the  defendants  Nos.  3,4,  5  and  6  appealed 
to  the  High  Court. 

Pandit  Sundar  Lai,  for  the  appellants. 
Munshi  Jwala  Prasad,  for  the  respondent. 

JUDGMENT. 

KNOX  and  BANERJI,  JJ. — The  appellants  held  a  decree  against  one 
Sheomangal  Singh,  and  in  execution  of  it  obtained  an  order  from  the 
Court  of  the  Subordinate  Judge  of  Benares  for  the  attachment  of  some 
money  which  was  deposited  in  the  Court  of  the  Subordinate  Judge  of 
Mirzapur.  The  amount  so  attached  was  transmitted  to  the  Court  of  the 
Subordinate  Judge  of  Benares  and  was  deposited  in  that  Court  on  the 
31st  of  July,  1888. 

The  respondent  brought  a  suit  in  the  Court  of  the  Subordinate 
Judge  of  Benares  against  Sheomangal  Siogh  and  two  other  per- 
sons, and  applied  for  attachment  before  judgment  of  the  amount 
referred  to  above  as  the  property  of  his  defendants.  On  the  8th  of 
August  1888,  the  Court  made  an  order  for  attachment  under  the 
[84]  second  paragraph  of  s.  484  of  the  Code  of  Civil  Procedure.  The 
respondent  obtained  a  decree  on  the  22nd  of  August  1888,  and  applied 
for  payment  of  the  money,  for  the  attachment  of  which  he  had  obtained 
an  order  on  the  8th  August,  1888.  His  application  was  refused,  and 
thereupon  he  brought  the  present  suit  claiming  two-thirds  of  the  money 
as  the  property  of  his  debtors  other  than  Sheomangal  Singh. 
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The  Court  of  first  instance  dismissed  the  suit  on  the  ground  that 
the  order  of  attachment  made  on  the  8ih  of  August  1888  was  not  carried 
into  effect  and  that  there  was  no  valid  attachment  of  the  money  claimed 
by  the  respondent.  The  lower  appellate  Oourt  has  set  aside  the  decree 
of  the  Subordinate  Judge  and  remanded  the  case  for  trial  on  the  merits. 
It  is  from  this  order  of  remand  that  this  appeal  has  been  brought. 

We  must  observe  that  we  are  unable  to  accede  to  the  contention  of 
Mr.  Jwala  Prasad  for  the  respondent,  that  the  respondent  was  compe- 
tent to  maintain  this  suit  even  if  there  was  no  attachment  of  the  money 
claimed  by  him.  That  money  belonged,  according  to  the  allegation  of  the 
respondent,  to  his  debtors,  and  he  had  no  right  to  claim  any  portion  of  it, 
unless  by  reason  of  an  attachment  made  before  or  after  judgment  he 
acquired  a  title  to  receive  it.  It  must  therefore  be  determined  whether 
there  was  a  valid  attachment  on  the  amount  claimed  by  the  respondent  on 
the  date  on  which  he  instituted  his  suit. 

It  is  clear  that  on  the  8th  of  August  1888,  the  Court  made  an  order 
for  the  conditional  attachment  of  the  money  in  question  under  the  last 
paragraph  of  s.  484  of  the  Code  of  Civil  Procedure.  Mr.  Sundar  Lai,  on 
behalf  of  the  appellants,  has  argued  that  there  was  no  valid  attachment 
for  three  reasons.  He  first  contended  that  ss.  483  and  484  contemplated 
only  the  attachment  of  moveable  property  in  the  possession  of  the  defen- 
dant, and  not  of  property  which  is  not  in  his  possession,  and  he  relied  in 
support  of  his  argument  on  the  provisions  of  s.  484,  which  directs  that  the 
notice  issued  to  the  defendant  under  that  section  may  require  him  to 
"  produce  and  place  at  the  disposal  of  the  Court,"  the  property  sought  to 
be  attached.  [85]  We  are  of  opinion  that  the  word  "  property  "  as  used 
in  ss.  483  and  484  is  wide  enough  to  include  property  of  every  description, 
moveable  and  imnaoveable,  whether  in  the  actual  possession  of  the  defend- 
ant or  in  the  possession  of  some  other  person  on  his  behalf,  and  that  the 
words  in  s.  484  relied  upon  by  Mr.  Sundar  Lalt  refer  only  to  such  pro- 
perty as  is  capable  of  being  produced  in  Court. 

Mr.  Sundar  Lai  next  contended  that  no  notica  to  show  cause  as 
required  by  s.  484  was  issued  and  therefore  there  was  no  valid  attach- 
ment. The  answer  to  this  contention  is  that  the  conditional  attachment 
referred  to  in  the  last  paragraph  of  that  section  must  precede  the  issue  of 
a  notice  to  show  cause,  and  therefore  the  omission  to  issue  the  notice 
cannot  invalidate  the  order  for  conditional  attachment. 

The  third  and  main  ground  urged  by  Mr.  Sundar  Lai  was  that  no 
attachment,  conditional  or  otherwise,  was  made  by  the  Court  in  the 
manner  required  by  law.  S.  272  of  the  Code  of  Civil  Procedure, 
which,  by  reason  of  the  provisions  of  s.  486,  applies  to  the  attachment  of 
property  deposited  in  a  Court,  directs  that  the  attachment  shall  be  made 
by  a  notice  to  such  Court  requesting  that  such  property  may  be  held  sub- 
ject to  the  further  order  of  the  Court  which  ordered  the  attachment.  In 
our  opinion  where  the  property  ordered  to  be  attached  is  deposited  in  the 
Court  which  made  the  order  for  attachment,  that  order  is  sufficient  notice 
to  itself  that  the  property  ordered  to  be  attached  is  to  be  held  subject  to 
the  further  orders  of  the  Court  and  it  is  not  necessary  that  a  separate 
formal  notice  should  be  drawn  up.  It  is  no  doubt  desirable  that  in  all 
cases  a  formal  notice  should  be  drawn  up  and  placed  on  the  file  of  the 
case  to  which  the  deposit  relates,  but  we  are  of  opinion  that  the  absence 
of  such  a  notice,  where  the  property  attached  is  deposited  in  the  Court 
which  ordered  the  attachment,  does  not  vitiate  the  attachment.  In  this 
oase  an  order  for  conditional  attachment  under  the  last  paragraph  of 
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s.  484  was  recorded  by  the  Court.  This  was,  in  our  opinion,  sufficient  to 
create  a  valid  attachment  on  the  money  deposited  in  that  Court,  and  we 
agree  with  the  learned  Judge  below  in  holding  that  the  respondent  had  a 
right  of  suit.  We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


17  A.  86  =  15  A.W.N.  (1893)  12. 

[86]  APPELLATE  CEIMINAL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


QUEEN-EMPRESS  v.  TEJA  AND  OTHERS.*     [llth  January,   1895.] 

Act  No.  XLV  of  1860  {Indian  Penal    Code),  s.  396— Dacoity  in  thi  course  of  which 
murder  is  committed — Facts  necessary  to  establish  the  offence  provided  for  in  s.  396. 

When  in  the  commission  of  a  daooity  a  murder  is  committed  it  matters  not 
whether  the  particular  dacoit  charged  under  s.  396  of  Aob  No.  XLV  of  1860  was 
inside  the  bouse  where  the  dacoity  is  committed  or  outside  the  house,  or  whether 
the  murder  was  committed  inside  or  outside  the  house,  so  long  only  as  the 
murder  was  committed  in  the  commission  of  that  dacoity.  Queen  Empress  v. 
Umrao  Singh  (1)  distinguished. 

[P.,  P.L.R.  (1900)  44  (Or.)  ;  R,,  6  Bom.  L.R.  248  (249).] 

THE  facts  of  this  case  sufficiently  appear  from   the  judgment  of  the 
Court. 

Neither  the  appellants  nor  the  Crown  were  represented. 

JUDGMENT. 

EDGE,  C. J.  and  BANERJI,  J. — Teja  and  Zaharia  have  appealed  against 
sentences  of  death  passed  upon  them  for  the  offence  of  dacoifcy  with 
murder,  under  s.  396  of  the  Indian  Penal  Code.  It  is  clearly  proved  that 
on  the  29bh  of  April  1892,  a  daooity  was  committed  at  the  village  of  Hath 
Kant,  in  the  commission  of  which  dacoity  a  villager  named  Janki  Prasatl 
was  shot  dead  by  one  of  the  dacoits.  There  is  evidence  showing  that 
the  person  who  fired  the  shot  was  Zaharia.  Janki  Prasad  and  the  dacoits 
who  actually  killed  him  were  outside  the  house.  At  the  tima  Teja  was 
inside  the  house,  plundering  ib.  The  evidence  leaves  no  doubt  that  these 
two  men  were  members  of  the  gang  of  dacoits  engaged  actually  in  that 
dacoity.  As  to  Zaharia  there  can  be  no  question  that  he  has  brought 
himself  within  s.  396  of  the  Indian  Penal  Code.  But  as  to  Teja  it  is 
necessary  to  consider  whether  the  fact  that  the  murder  was  committed 
outside  the  house  at  a  time  when  he  was  inside  the  house  takes  his  case  out 
of  s.  396.  In  the  case  of  Queen- Empress  v.  Umrao  Singh  (1),  a  Bench  of 
this  Coui't  said  in  its  judgment : — "  We  are  also  of  opinion  that  to  establish 
a  liability  to  the  punishment  provided  in  this  section  (s.  396)  ifc  is  neces- 
sary to  prove  that  the  person  said  to  be  liable  was  one  of  the  persona 
[87]  who  were  conjointly  committing  dacoity,  and  was  present  when 
the  act  of  murder  in  the  dacoity  was  commibtefl."  Further  on  it  was 
said : — "  There  is  room  for  such  doubt,  particularly  in  the  case  of 
Oirwar  Singh  and  Kaghubar  Singh,  for  there  is  no  evidence  which  places 

•  Criminal  Appeal  No.  1065  of  1895. 
(1)  16  A.  437. 
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them  within  the  house  of  Hira  Lai  at  the  time  when  the  murder  was  •    1895 
committed."  JAN.  11. 

If  those  two  statements  to  which  we  have  referred  are  to  be  taken        

as  of  general  application,  we  entirely  dissent  from  their  correctness   as     APPEL- 
statements  of  law.     It  is  probable  that  in  that  particular  case  in  which       LATE 
that    judgment    was    delivered    Girwar    Singh    and    Baghubar    Singh  CRIMINAL 
were  not  proved  to   have  been    conjointly  with  the  others    committing 
dacoity.     However,    on  that    we    need    express    no    opinion.     In    our    17  A.  86  = 
opinion  it  matters  not,  when  in  the  commission  of  a  dacoity  a  murder    *3  A.W.N. 
is    committed,    whether   the    particular    dacoit    charged  under    s.    396    (1898)  12 
was  inside   the   house   or   outside   the    house,    or   whether   the   murder 
was  committted  inside  or  outside  the  house,    so    long   only  as  the  murder 
was    committed    in   the   commission   of    that    dacoity.     In    our   opinion 
these  two  men  were  properly  convicted    of  the   offence   punishable  under 
s.  396  of  the  Indian  Penal   Code.     We    dismiss    their    appeals,  acd,  con- 
firming the  convictions  and  sentences,  we  direct  that    those  sentences  be 
carried  into  effect. 


17  A.  87  =  15  A  W.N    (1893)  10. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


KUAR  SEN  (Plaintiff I  v.  MAMMAN  AND  OTHERS  (Defendants).* 
[10th  January,  1895.] 

Eastnimt—Custirriiry  right — Facts  mcesury  to  establish  the   existence  of  a  customary 
right. 

The  plain tiS  sued  for  possession  of  a  piece  of  land  which,  he  alleged,  formed 
part  of  the  court-yard  of  his  kothi,  and  for  demolition  of  a  chabutra  thereon. 
The  defendants  denied  the  plaintiff's  title  and  alleged  that  they  always  used  the 
chabutra  as  a  sitting  place,  and  that  during  the  Moharram  the  tazias  and  alums 
were  exhibited  upon  the  ohabutra  and  a  tikht  was  placed  upon  it.  The  Court  of 
first  instance  found  that  the  defendants  had  a  right  to  use  the  land  in  the  manner 
ol.iimed  during  the  [88J  Koharram.  The  lower  appellate  Court  on  the  question  of 
toe  defendants'  right  to  use  the  said  land  in  the  manner  claimed  by  them  found  as 
follows  : — "  That  various  mirasis,  whose  connexion  with  each  other  is  not 
established,  have  within  a  period  of  twenty  years  or  so  placed  tazias  upon  the  land 
and  sung  there."  Held  that  this  finding  of  fact  did  not  necessarily  in  law  lead 
to  the  conclusion  that  there  was  a  local  custom  by  virtue  of  which  the  easement 
now  claimed  by  the  defendants  was  acquired. 

Where  a  local  custom  excluding  or  limiting  the  general  rules  of  law  is  set  up  a 
Court  should  not  decide  that  it  exists  unless  such  Court  is  satisfied  of  its  reason- 
ableness and  its  certainty  as  to  extent  and  application,  and  is  further  satisfied  by 
the  evidence  that  the  enjoyment  of  the  right  was  not  by  leave  granted,  or  by 
stealth,  or  by  force,  and  that  it  had  been  openly  enjoyed  for  such  a  length  of  time 
as  suggests  that  orginally,  by  agreement  or  otherwise  the  usage  hnd  become 
a  customary  law  of  the  place  in  respect  of  the  persons  and  things  which  it  con- 
cerned. 

[F..28A.  434  =  A.W,N.  (1905)  80;  23  Et  666;  1  Ind.  C*s.  60i<607)  =  2l  P.R.  1909  = 
32  P. LR  1909  =  27  P.W.R.  1909  ;  Appr.,  20  M.  389  ;  R..  33  A.  257  (259)  =  8 
A.L  J.  10  (11)  =  9  Ind.  Gas,  193;  2  A.L.J.  790  =  A.W.N  (1905;  266  ] 

THIS  was  an  appeal  under  s.  10  of  the  L3tters  Patent  from  the  judg- 
ment of  Aikman,  J.,  in  S.  A.  No.  388  of  1893,  reported  in  the  I.  L.  R.,  16 
All.  178,  q.v.  The  facts  of  the  case  are  fully  stated  in  the*  judgment  of 
the  Court. 

*  Letters  Patent  Appeal,  No.  1  of  1894. 
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1895  Mr.  D.  N.  Banerji  and  Babu  Jogindro  Nath  Chaudhri,  for  the  appal- 

JAN.  10.     lant. 

Mr.  Amir -ud- din,  for  the  respondents. 

JUDGMENT. 

ClVIL  EDGE,  O.J.  and  BANERJI,  ,T. — The  plaintiff,  who  is  the  appellant  in 

'  this  appeal  under  s.  10  of  the  Letters  Patent,  brought  his  suit  for  the 

17  A.  87=    possession  of  a  piece  of  land,  which,  he  alleged,  formed-  part  of  the  court- 

18  A.W.N.    yard  of  his  kothi,  and  for  the  demolition  of  a  chabutra  thereon,  which 

(1893)  10.    the  defendants  claimed  the  right  to  maintain  and  use.     The  defendants 

in  their  written  statement  denied  the  plaintiff's  title,  and  alleged  that 

they  always  used  the  chabutra  as  a  sitting  place,  and  that  during  the 

Moharram  the  tazias  and  alums  were  exhibited  upon  the  chabutra  and  a 

takht  was  placed  upon  it.     An  the  trial  in  the  Court  of  the  Munsif  it  was 

orally  pleaded  on  behalf  of  the  defendants  that  they  had  obtained  a  title 

to  the  land  and  chabutra  by  adverse  possession. 

The  Munsif  found  that  the  land  in  question  was  the  plaintiff's  and 
was  part  of  the  court-yard  of  his  kothi  and  that  the  defendants  had  nob 
acquired  any  title  to  it  by  adverse  possession.  This  is  what  [89]  the 
Munsif  said  on  the  question  of  adverse  possession  in  his  judgment : — 

"  I  am  inclined  to  think  that  the  defendants  and  other  mirasis  of  the 
locality  have  been  laying  their  tazias  on  this  land  during  tha  Moharram. 
This  is  the  only  right  which  the  defendants  have  acquired  by  long  and 
uninterrupted  usage.  I  cannot  go  so  far  as  to  hoH  that  such  possession 
amounts  to  adverse  possession."  Further  on  in  the  judgment  the  Munsif, 
after  discussing  some  decisions,  found  as  follows  : — "  I  therefore  hold  that 
the  defendants,  by  virtue  of  an  old  custom,  have  acquired  right  to  lay 
their  tazias  on  this  spot  during  the  Moharram  only  and  perform  the  cere- 
monies incidental  to  it,"  and  he  gave  the  plaintiff  a  decree  for  possession 
of  the  land  and  for  demolition  of  the  chabutra,  but  reserved  to  the  defend- 
ants a  right  to  erect,  two  days  prior  to  each  Moharram,  a  temporary 
ohabutra  on  the  piece  of  land  and  to  use  such  chabutra  by  a  laying  upon 
it  their  tazias  and  performing  uoon  it  the  incidental  ceremonies  from  the 
1st  to  the  12th  days  inclusive  of  the  Moharram  in  each  year.  From  that 
decree  the  plaintiff  appealed,  as  did  also  the  defendants,  to  the  Court  of 
the  District  Judge  of  Bareilly.  The  learned  District  Judge  found  that  the 
land  in  question  was  the  plaintiff's  and  that  the  defendants  had  acquired 
no  right  by  prescription  to  use  the  land  or  the  chabutra  and  that  no  cus- 
tom to  use  tha  land  or  chabutra  had  been  established.  After  stating  hia 
reasons,  with  which  wa  agree,  for  holding  that  the  defendants  had  acquir- 
ed no  easement  by  prescription,  he  thus  discussed  the  question  of  a 
custom  :  — 

"  Have  the  defendants  and  other  mirasis  a  customary  right  to  use  the 
land  for  stationing  their  tazias  and  alums  at  the  time  of  the  Moharram? 
Assuming  that  such  rights  might  possibly  be  acquired  against  proprietors  of 
land  by  a  class  only  out  of  the  public,  I  think  proof  is  requisite  that  the 
use  has  been  of  right  and  had  not  a  merely  permissive  origin,  and  that  the 
right  should  be  distinctly  claimed  as  by  custom.  Now  in  the  present  case, 
beyond  the  mere  fact  that  various  mirasis,  whose  connexion  with  each 
other  is  not  established,  have,  within  a  period  of  twenty  years  or  so, 
placed  tazias  on  the  land  and  sung  there,  I  find  no  evidence  of  a  right. 
[90  J  The  particular  part  of  Bareilly  does  not  seem  to  have  been  long 
inhabited  and  the  only  clue  to  the  origin  of  the  use  is  a  suggestion  by 
Ghaudhri  Shib  Lai,  witness  for  the  defendants,  that  his  ancestor  may 

382 


KUAR   SEN  V.   M AMMAN  17  All.  91 

have  permitted  it  when  he  wag  zamindar.     But  besides  this,  the  defend-       1895 
ants  do  not  set  up  a  claim  to  customary  user,  but   pleaded  a  proprietary      JAN.  10. 
right  which  they   have  failed  to  establish."     The  District  Judge  allowed 
the  plaintiff's  appeal,  and  varied  the  decree  of  the  Munsif  by  directing      APPEL- 
that  the  chabutra  be  removed   without  permission  to  the  defendants  to       LATE 
re-build  temporarily.  CIVIL. 

From  the  decree  of  the  District  Judga  the  defendants  appealed  to  this 

Court.     The  appaal  was  heard  by  our  brother  Aikman.  He  was  of  opinion   17  i.  87  = 
that  the  defendants  had  in  their  written  statement  claimed  a  customary   13  l.W.N. 
right  to  use  the  land  and  chabutra  for  the  ceremonies  of  the  Moharram.    (1893)  10, 
Oar  brother  Aikman  in  his  judgment  said  : — There  was  evidance  in  this 
case  that  the  mirasis,  to  which  caste  the  defendants-appellant  i  belong,  had 
for  a  period  of  twenty  years  or  so  placed  tazias  on  the  disputed  plot  and 
sung  there.     There  was  a  suggestion  that  this  was  by  leave  of  the  zamin- 
dar, but  there  was  no  evidence  in  support  of  this.  In  my  opinion  the  facts 
found  by  the  District  Judga  are  sufficient  to  establish  the  custom  set  up 
by   the  appellants,"  and  he  restored  the  decree  of  the  Munsif.  From  that 
decree  of  our  brother  Aikman  this  appeal  has  been  brought  by  the  plaintiff. 

It  is  obvious  from  the  findings  of  the  District  Judge  that  no  easement 
by  prescription  had  been  proved  in  this  case.  There  was  no  dominant 
tenement.  It  was  not  proved  that  the  defendants  or  any  of  them  had  as 
of  right  and  without  interruption  and  for  twenty  years  enjoyed  a  right  to 
use  the  land  or  the  chabutra  for  any  purpose  whatsoever.  All  that  was 
proved,  according  to  the  findings  of  the  District  Judge,  was  "chat  various 
mirasis,  whoso  connexion  with  each  other  in  not  established,  have  within 
a  period  of  twenty  years  or  so  placed  tazias  on  the  land  and  sung  there." 
We  are  bound  by  the  findings  of  fact  of  the  lower  appallate  Court,  but  we 
are  not  bound  by  the  conclusions  of  law  of  the  lower  appellate  Court. 
What  we  have  to  consider  is,  does  the  fact  which  the  District  Judge 
[91]  found — that  various  mirasis  whose  connexion  with  each  other  was 
not  proved,  had  "  within  a  period  of  twenty  years  or  so  placed  tazias  on 
the  land  and  sung  there," — unexplained,  necessarily  in  law  lead  to  the 
conclusion  that  there  was  a  local  custom  by  virtue  of  which  the  easement 
now  claimed  by  the  defendants  was  acquired  ? 

If  that  fact  found  by  the  Districts  Judge  and  unexplained  does  not 
necessarily  in  law  lead  to  that  conclusion,  the  decree  of  the  District  Judge 
was  by  reason  of  ss.  584  and  585  of  the  Code  of  Civil  Procedure  final  and 
non-appealable. 

Section  18  of  the  Indian  Easements  Act,  1882  (Act  No.  V  of  1882) 
leaves  at  large  the  question  of  law  how  a  local  custom  may  be  established. 
As  such  a  local  custom  as  is  now  set  up  on  behalf"  of  the  defendants 
excludes  or  limits  the  operation  of  the  general  rule  of  law  that  a  proprie- 
tor or  other  person  lawfully  in  the  possession  of  land,  and  whose  rights 
are  not  controlled  or  limited  expressly  or  impliedly  by  Statute  law,  by 
grant,  or  by  contract,  has  an  exclusive  right  to  the  use  or  enjoinment  of 
his  land  for  all  purposes  not  injurious  to  the  rights  of  his  neighbours,  it  is 
necessary  that  those  setting  up  such  a  custom  as  that  in  the  present  case 
should  be  put  to  strict  proof  of  the  custom  alleged  by  them. 

A  local  custom  to  have  the  effect  of  excluding  or  limiting  the  opera- 
tion of  the  ganeral  rales  of  law  must  ba  reasonable  and  cariiain.  A  local 
custom  as  a  general  rule  is  proved  by  good  evidence  of  a  usage  which  has 
obtained  the  force  of  law  within  the  particular  district,  city,  mohalla  or 
village,  or  at  the  particular  place,  in  respect  of  the  persons  and  things 
which  it  concerns.  Where  it  is  sought  to  establish  a  local  custom  by 
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which  the  residents  or  any  section  of  them  of  a  particular  district,  ciby, 
village  or  place  are  entitled  to  commit  on  land  not  belonging  to  or  occu- 
pied by  them,  acts  which,  if  there  was  no  such  custom,  would  ba  acts  of 
trespass,  the  custom  must  be  proved  by  reliable  evidence  of  such  repeated 
acts  openly  done,  which  have  bean  assented  and  submitted  to,  as  leads  to 
the  conclusion  that  the  usage  has  by  agreement  or  otherwise  become  the 
local  law  of  the  place  in  respect  of  the  person  or  things  which  it  concerns. 
In  order  to  establish  a  customary  right  to  do  acts  which  would  ofcher- 
[92] wise  be  acts  of  trespass  on  the  property  of  another  the  enjoy-ment 
must  have  been  as  of  right,  and  neither  by  voilence  nor  by  stealth,  nor  by 
leave  asked  from  time  to  time.  We  cannot  in  these  Provinces  apply  the 
principle  of  the  English  Common  Law  that  a  custom  is  not  proved  if  it  is 
shown  not  to  have  been  immemorial.  To  apply  such  a  principle  as  we  have 
been  urged  by  the  counsel  for  the  appellant  to  do  would  be  to  destroy 
many  customary  rights  of  modern  growth  in  villages  and  other  places. 
The  Statute  law  of  India  does  not  prescribe  any  period  of  enjoyment 
during  which,  in  order  to  establish  a  local  custom,  it  must  be  proved  that 
a  right  claimed  to  have  been  enjoyed  as  by  local  custom  was  enjoyed. 
And  in  our  opinion  it  would  be  inexpedient  and  fraught  with  the 
risk  of  disturbing  perfectly  reasonable  and  advantageous  local  usages 
regarded  and  observed  by  all  concerned  as  customs  to  attempt  to  prescribe 
any  such  period. 

In  our  opinion  a  Court  should  not  decide  that  a  local  custom,  such 
as  that  set  up  in  this  case,  exists,  unless  the  Court  is  satisfied  of  its  rea- 
sonableness and  its  certainty  as  to  extent  and  application,  and  is  further 
^satisfied  by  the  evidence  that  the  enjoyment  of  the  right  was  not  by  leave 
granted  or  by  stealth  or  by  force,  and  that  it  had  been  openly  enjoyed  for 
such  a  length  of  time  as  suggests  that  originally,  by  agreement  or  otherwise, 
the  usage  had  become  a  customary  law  of  the  place  in  respect  of  the  persons 
and  things  which  it  concerned. 

As  we  understand  the  judgment  of  the  District  Judge,  all  which  he 
found  to  have  been  proved  by  the  evidence  was  that  different  mirasis  bad 
within  a  period  of  about  twenty  years  before  suit  placed,  during  the 
Mhoarram,  tazias  upon  the  land  and  had  sung  there,  but  that  it  was  not 
proved,  at  any  rate  to  his  satisfaction,  that  there  was  any  connexion 
between  such  different  mirasis,  or  that  they  represented  the  body  of 
mirasis  of  Bareilly,  or  even  of  the  particular  mohalla  or  part  of  Bareilly 
in  which  the  plaintiff's  land  is  situate.  We  cannot  say  that  in  law  the 
District  Judge  was  bound,  on  the  evidence  before  him  in  first  appeal,  to 
hold  that  a  local  custom  under  which  the  defendants  could  lawfully  and 
adversely  to  the  plaintiff  [93]  go  upon  his  land  or  maintain  or  erect  a 
ohabutra  there  was  established.  Under  such  circumstances  we  allow  this 
appeal  with  costs,  and,  setting  aside  tha  decree  of  this  Court,  we  restore 
and  affirm  the  decree  of  the  District  Judge. 

Appeal  decreed. 
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APPELLATE  CIVIL.  ' 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr  Justice  Banerji. 


MUHAMMAD  KARIM-ULLAH  KHAN  (Plaintiff]  v.  AMANI  BEGAM 
AND  OTHERS  (Defendants).*    [14th  January,  1895.] 

Muhammadan  law — Dower — Widow's  Hen  fcr  dower — Suit  by  heir  claiming  possession 
.without  payment  of  propcrtionate  share  of  dower — Burden  of  proof  as  to  nature  of 
widow's  possession 

When  a  Muhammadan  widow  is  in  possession,  and  has  been  for  some  time  in 
undisturbed  possession  of  property  which  had  been  of  her  husband  in  his  life- 
time., and  dower  is  admitted  or  proved  to  be  due  to  her,  it  lies  upon  the  heir  who 
claims  partition  without  payment  <  f  his  proportion  of  dower  to  prove  that  the 
Muhanoinadan  widow  was  not  let  into  possession  by  her  husband  in  lieu  of  dower 
or  did  not  obtain  possession  in  lieu  of  dower  after  her  husband's  death  with  the 
consent  or  by  the  acquiescence  of  the  heirs. 

[R  ,  350.  120  =  8  CL,J.  245  =  12  C.W.N.  16;  38  C.  475  (478)  =  13  C.L.J.  427  (429)=9 
Ind.  Gas.  1031  (1033)  ;  D.,  1900  P.L.R.  p.  335.] 

THIS  was  an  appeal  under  s.  10  of  the  Letters  Patent  from  the 
judgment  of  Burkitfc,  J.,  in  S.  A.  No.  940  of  1893,  reported  in  I.  L.  E.,  16 
All.  at  p.  225.  The  facts  of  the  case  were  as  follows  : — 

The  plaintiff  sued  as  heir  to  one  Mahmud  Khan  for  partition  of  certain 
immoveable  property  alleged  to  have  been  of  Mahmud  Khan  in  his  life-time. 
He  impleaded  as  defendants  Musammat  Amani  Begam  and  Musammat 
Moti  Begam  the  two  widows  of  Mahmud  Khan,  Musammat  Mahbub 
Begam  the  widow  of  one  Umar  Khan  deceased,  brother  to  Mahmud  Khan> 
and  certain  other  persons  who,  he  stated,  with  himself  comprised  the 
entire  list  of  the  heirs  of  Mahmud  Khan.  He  claimed  possession  by  parti- 
tion of  21  sihams  out  of  128  sihams  in  two  houses  specified  in  the  plaint, 
of  which  the  widows  were  apparently  in  possession,  but  he  did  not  offer 
to  pay  any  portion  of  any  dower-debt  which  might  be  due  to  the  widows 
or  any  of  them,  nor  did  he  mention  that  any  such-dower-debt  was  due. 

[94]  Amani  Begam,  the  principal  defendant,  pleaded  inter  alia  that 
the  property  claimed  was  in  possession  partly  of  herself,  partly  of  Mahbub 
Begam  and  partly  of  one  Husani  Bsgam,  the  widow  of  a  brother  of 
Mahmud  Khan  (who,  she  alleged,  was  a  necessary  party  to  the  suit,  which 
was  therefore  bad  for  misjoincer)  ;  the  possession  of  herself  and  of  Mahbub 
Begam  being  in  lieu  of  the  respective  dower-debts  due  to  them.  She  also 
pleaded  that  the  suit  wa.-t  a  collusive  suit  brought  at  the  instance  of  one 
of  the  defendants,  who  had  purchased  the  rights  of  some  of  the  other 
defendants  as  a  speculation,  and  further  denied  the  plaintiff's  title  as  an 
heir  to  Mahmud  Khan 

The  defendant  Mahbub  Begam  also  pleaded  possession  in  lieu  of  her 
dower-debt-and  denied  that  the  plaintiff  or  the  defendants  Nos.  4,  5  and  9 
had  any  title  by  inheritance.  Those  defendants  admitted  the  plaintiff's 
claim  and  prayed  to  be  exempted  from  costs.  The  defendants  Moti  Begam 
and  Abdul  Rahman  (the  alleged  vendee  of  a  portion  of  the  property  in 
suit)  entered  no  appearance. 

The  Court  of  first  instance  (Munsif  of  Sambhal)  found  that  the 
pedigree  given  by  the  plaintiff  was  correct ;  that  Husani  Begam  was  not  a 
necessary  party  to  the  suit ;  that  the  three  principal  defendants  were  in 
possession  in  lieu  of  their  respective  dower-debts,  and  that  the  plaintiff 
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was  not   entitled   to    succeed  on    the  plaint  as  framed.     It  accordingly 
dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed,  and  the  lower  appellate  Court  (Subordinate 
Judge  of  Moradabad)  made  an  order  of  remand  for  decision  of  the  issue. — 
"  Did  the  widows  of  Mahmud  Khan  get  possession  of  his  estate  in  lieu  of 
fcheir  dower  with  the  consent  express  or  implied  of  his  heirs  ?  " 

This  order  of  remand  was  set  aside  on  appeal  by  the  High  Court,  and 
the  appeal  to  the  lower  appellate  Court  again  came  on  for  hearing,  when  the 
Court  recorded  the  following  finding  : —  "  From  the  evidence  on  the  record 
it  is  not  conclusively  proved  that  the  defendant  (i.e.,  the  principal  defendant 
Amani  Begam)  came  into  possession  in  lieu  of  dower-debt  with  the  permis- 
sion and  consent  of  the  [95]  heirs  of  the  husband.  It  is  also  worthy  of 
consideration  that  the  defendant  (female)  did  not  even  consider  the 
plaintiff  as  heir  of  her  husband.  Then  there  was  no  reason  why  she 
would  have  obtained  his  consent.  The  genealogical  table  filed  by  the 
plaintiff  is  proved  to  be  correct,  and  it  is  also  proved  satisfactorily  that 
the  plaintiff  is  heir  of  Mahmud  Khan.  The  sihams  (shares)  alleged  by 
the  plaintiff  are  correct  according  to  Muhammadan  law.  "  The  lower 
appellate  Court  then  proceeded  to  decree  the  plaintiff's  appeal. 

The  defendants  Amani  Begam  and  others  thereupon  appealed  to  the 
High  Court,  and  the  appeal  coming  on  for  hearing  before  Burkitt,  J.,  was 
decreed  and  the  decree  of  the  Court  of  first  instance  restored  on  the  15th 
of  February  1894. 

The  plaintiff  then  appealed  under  s.  10  of  the  Letters  Patent. 

Munshi  Madho  Prasad,  for  the  appellant. 

Mr.  Abdul  Majid,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.  and  BANEBJI,  J. — This  appeal  has  arisen  out  of  a  suit 
brought  for  possession  by  partition  by  one  of  the  heirs  of  a  deceased 
Muhammadan.  The  property  in  dispute  was  a  house  in  which  the  Muham- 
madan had  lived.  Two  of  the  defendants-respondents  were  widows  of 
the  deceased  Muhammadan,  and  after  bis  death  they  continued  to 
live  in  the  house  in  undisputed  possession  for  more  than  a  year.  They 
resisted  the  suit  on  the  ground  that  they  were  in  possession  for  their  dower. 
It  is  found  that  dower  in  fact  was  due.  The  case  came  before  our  brother 
Burkitt  on  appeal  on  buhalf  of  the  defendants.  He  allowed  the  appeal  and 
dismissed  tha  plaintiff's  suit.  This  appeal  has  been  brought  by  the  plain- 
tiff. What  the  Subordinate  Judge  found  in  first  appeal  with  regard  to 
possession  for  dower  was  this — "  From  the  evidence  on  record  it  is  not  con- 
clusively proved  that  the  defendants  came  into  possession  in  lieu  of  dower 
with  the  permission  and  consent  of  the  heirs,"  It  appears  to  us  that  when 
a  Muhammadan  widow  is  in  possession  and  has  been  for  some  tirre  in  undis- 
turbed possession,  and  dower  is  admitted  or  proved  to  be  due  to  her,  it  lies 
[96]  upon  the  heir  who  claims  partition  without  payment  of  his  proportion 
of  dower  to  prove  that  the  Muhammadan  widow  was  not  led  into  posses- 
sion by  her  husband  in  lieu  of  dower,  or  did  not  obtain  possession  in  lieu 
of  dower  after  her  husband's  death  with  the  consent  or  by  the  acquies- 
cence of  the  heirs.  The  Subordinate  Judge  put  the  onus  upon  the  wrong 
party  in  our  opinion.  We  adhere  to  our  judgment  delivered  in  Amanat- 
un-nissa  v.  Bashir-un-nissa.  (F.  A.  No.  312  of  1893,  decided  on  the  12th 
of  December,  1894,  supra  p.  77)  on  the  Question  as  to  whether  a 
Muhammadan  widow  who  is  proved  not  to  have  obtained  possession  in 
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lieu  of  dower  either  from  her  husband  or  with  the  consent  or  acquies- 
cence of  the  heirs,  has  or  has  not  a  lien  over  the  property.  It  appears 
to  us  that  that  judgment  does  not  touch  the  present  case.  We  have  been 
again  referred  to  a  judgment  of  their  Lordshins  of  the  Privy  Council 
in  MusBumat  Bebee  Bachun  v.  Sheikh  Hamid  Hosscin  (1),  and  it  has 
been  contended  that  it  appears,  as  was  assumed  by  our  brother  Burkitt 
in  the  present  case,  that  in  that  case  the  Muhammadan  widow  had 
obtained  possession  in  lieu  of  her  dower  after  her  husband's  death. 
In  our  opinion  that  face  does  not  appear  from  the  report.  In  1851,  the 
Muhammadan  widow  in  that  case  instituted  proceedings  before  the 
Collector  to  obtain  mutation  of  names  in  her  favour,  her  husband  having 
died  in  the  previous  month.  •  It  is  stated  in  the  report — ''  She  alleged  in 
her  petition  that  she  was  in  possession  bv  right  of  inheritance  and  also 
on  account  of  her  dower."  It  was  argued  from  the  passage  that  it  neces- 
sarily follows  that  she  claimed  to  have  obtained  possession  in  lieu  of  her 
dower  after  her  husband's  death.  That  does  not  follow  in  our  judgment. 
If  she  had  been  put  in  possession  by  her  husband  in  his  lifetime  in  lieu 
of  dower  she  would  probably  describe  her  possession  after  his  death  as  a 
possession  by  right  of  inheritance  and  also  on  account  of  dower.  In  this 
case,  it  not  having  been  found  as  a  fact  that  these  ladies  had  not  obtained 
possession  in  lieu  of  dower  with  the  consent  or  by  the  acquiescence  of  the 
heirs,  the  plaintiff  failed  to  prove  the  right  to  partition  without  the  pay- 
mant  of  his  proportionate  share  of  dower. 

[97]  Although  we  do  not  argee  with  the  propositions  of   law    of  our 
brother  Burkitt,  we,  for  the  above  reasons,  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


17  A.  97  =  15  A.W.N.  (1893)  17. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge.,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


GENDA  MAL  AND  ANOTHER  (Defendants)  v.  PIRBHU  LAL  (Plaintiff}* 

[14th  January,  1895.] 
Civil  Procedure  Code,  s.  373—"  Older  "—"Decree  "—Appeal, 

An  order  under  s.  :~73  of  the  Code  of  Civil  Procedure  allowing  a  plaintiff  to 
withdraw  his  suit  with  liberty  Co  bring  a  fresh  suit  on  the  same  cause  of  action 
is  not  appealable,  not  being  a  decree  within  the  meaning  of  s.  2  of  the  Gide,  nor 
one  of  the  orders  from  which  an  appeal  is  allowed  by  s.  588.  Kalian  Singh  v. 
Lekhraj  Sinqh  (•!),  Jagiesh  Chaudhri  v.  Tulshi  Chaudhri  (3),  Zahuri  v.  Dina 
Nath  (4)  and  Jagodindra  Nath  v.  Sarut  Sunduri  Debi  (5)  referred  to.  Ganga  Ram 
v.  Data  Ram,  (6)  not  followed. 

-[P.,  1  Ind.  Gas.  604  (607)  =  21  P.R.  1909  =  27  P.W.R.  1909  =  33  P.L.B.  1909.] 

THE  plaintiffs  sued  in  the  Court  of  the  Munsif  of  Pilibhit  for  the  demo- 
lition of  a  wall  which,  he  alleged,  the  defendants  had  wrongfully  constructed 
upon  land  belonging  to  him.  While  the  suit  was  pending  in  the  Munsif's 
Court,  the  plaintiff  applied  under  s.  373  of  the  Code  of  Civil  Procedure  for 
leave  to  withdraw  his  suit  with  liberty  to  bring  a  fresh  suit  on  the  same 
cause  of  action,  on  the  ground  that  since  the  filing  of  the  plaint  the 
defendants  had  made  further  erections  uoon  land  belonging  fco  him. 

*  Letters  Patent  Appeal  No.  28  of  1894. 

(1)  14  M.I.A.  377.  (2)  6  A.  211.  (3)  16  A    19, 

(4)  13  A.W.N.  (1893)  204.  (5)  18  C.  322.  (6)  8  A.  82. 
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The  Munsif  rejected  this  application,  and  proceeding  to  try  the  suit  on  the 
merits,  dismissed  the  plaintiff's  claim. 

The  plaintiff  appealed,  and  the  lower  appellate  Court  (Subordinate 
Judge  of  Bareilly)  holding  that  the  first  Court  should  have  allowed  the 
plaintiff  to  withdraw,  made  an  order  under,  s.  373  of  the  Code  in  his  favour. 

Against  this  order  the  defendants  appealed  to  the  High  Court.  The 
appeal  coming  on  for  hearing  before  a  single  Judge,  the  respondent  (plain- 
tiff) took  a  preliminary  objection  that  no  appeal  lay  from  [98]  the  ordar 
under  s.  373.  This  objection  was  allowed  a.udl  the  appeal  dismissed. 

Tbe  defendants  thereupon  appealed  under  s.  10  of  the  Letters  Patent. 

Mr.  J.  Simeon,  for  the  appellants. 

Munshi  Gobind  Frasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  and  BANERJI,  J. — This  is  an  appeal  brought  by  the 
defendants  in  the  suit  under  s.  10  of  the  Letters  Patent.  In  the  Court  of 
the  Munsif,  the  plaintiff  asked  permission  to  withdraw  from  the  suit  with 
liberty  to  bring  a  fresh  suit.  The  Munsif  declined  to  give  such  permission, 
and  finally  made  a  decree  dismissing  the  suit.  The  plaintiff  appealed  from 
that  decree,  and  in  the  Court  of  first  appeal,  be  urged  that  there  were  suffi- 
cient grounds  for  the  granting  ol  permission  to  him  to  withdraw  the  suit 
with  liberty  to  bring  a  fresh  suit.  Tbe  Judge  of  the  Court  of  first  appeal, 
holding  that  view,  gave  permission  under  s.  373  of  Act  No.  XIV  of  1882, 
to  the  plaintiff  to  withdraw  the  suit  with  liberty  to  bring  a  fresh  suit,  and 
stated  that  the  result  would  be  that  the  decree  of  the  Munsif  would  be  set 
aside.  That  order  was  within  the  power  of  the  Court  of  first  appeal  by 
reason  of  s.  582  of  the  Code.  From  that  order  granting  permission  the 
defendants  appealed  to  this  Court.  Tbe  appeal  lay  to  a  single  Judge,  and  our 
brother  Blair,  holding  that  no  appeal  lay  from  an  order  under  s.  373  of  Act 
No.  XIV  of  1882,  dismissed  the  appeal.  From  that  decree  of  our  brother 
Blair,  the  defendants  have  brought  this  appeal.  Mr.  Simeon  for  the  appel- 
lants has  relied  upon  the  decision  of  Mr.  Justice  Straight  in  Ganga  Bam 
v.  Data  Bam  (1),  which  case  was  very  similar  to  the  present,  there  having 
been  there  a  decision  by  the  first  Courb  and  permission  granted  onder 
s.  373  by  the  first  appellate  Court.  On  the  other  hand,  Mr.  Viddya  Charan 
Singh  relies  upon  the  decision  of  Mr.  Justice  Oldfield  and  Mr.  Justice 
Brodhurst  in  Kalian  Singh  v.  Lekhraj  Singh  (2),  the  decision  of  our 
brother  Burkitt  in  Jagdesh  Chaudhri  v.  Tulshi  Choudhri  (3),  the  deci- 
sion of  our  brother  Aikuoan  iu  Zahuri  v,  Dina  [99]  Nath  (Weekly 
Notes  for  1893,  p.  204)  and  the  decision  of  Mr.  Justice  Trevelyan 
and  Mr.  Justice  G.  Banerji,  in  the  case  of  Jogodindro  Nath  v.  Sarut 
Sunduri  Debt  (4).  In  support  of  the  appeal  there  is  merely  the 
decision  of  Mr.  Justice  Straight.  In  the  case  in  which  he  expressed 
that  opinion  Mr.  Justice  Tyrrell,  who  was  sitting  with  him,  expressed  no 
opinion  on  the  point.  There  are  thus  in  support  of  the  contrary  view  the 
decisions  of  Mr.  Justice  Oldfield,  Mr.  Justice  Brodhurst,  Mr.  Justice 
Trevelyan,  Mr.  Justice  G.  Banerji,  Mr.  Justice  Burkibt,  Mr.  Justice  Aik- 
man  and  the  decision  at  present  under  appeal  of  Mr.  Justice  Blair.  The 
balance  of  authority  is  certainly  in  favour  of  the  respondent.  When  per- 
mission is  given  under  s.  373,  there  is  no  formal  or  other  expression  of  an 
adjudication  upon  any  right  claimed  or  defence  set  up,  and  such  a  per- 
mission does  not  decide  the  suit,  or,  if  the  permission  be  given  in  the 
course  of  an  appeal,  the  appeal  or  the  suit.  Consequently,  the  order 


(US  A..  82. 
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giving  permission  is  nob  a  decree  as  defined  in  s.  2  of  Act  No.  XIV  of 
1882.  It  is,  however,  an  order  granting  permission,  bub  it  is  not  one  of 
the  orders  which  is  appealable  under  s.  588  of  the  same  Act.  "When  an 
order  is  made  under  s.  373  in  the  course  of  an  appeal  permitting  the  plain- 
tiff to  withdraw  the  suit  with  liberty  to  bring  a  fresh  suit,  it  decides 
nothing  as  to  the  merits  of  the  decree  of  the  first  Court,  bub  it  merely 
wipes  oub  that  decree  by  reason  of  the  suit  being  withdrawn.  We 
dismiss  this  appeal  with  costs. 

Appeal  dimissed. 


17  A.  99  =  13  A.W.N.  (1895)  19. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


JANKI  KUAR  (Judgment-debtor)  v.  SARUP  RANI  AND  ANOTHER 
(Decree-holders)*     [ISbh  January,  1895.] 

Execution  of  decree — Civil  Procedure  Code,  s$.  253,  582,  583— Security  for  performance 
of  decree  of  appellate  Court — Mtthod  of  enforcing  such  security. 

Where  in  an  appeal  security  has  been  given  to  the  appellate  Court  for  the  due 
performance  of  suoh  decree  as  it  may  pass,  the  decree-holder  may  enforce  such 
[100]  security  in  the  manner  provided  for  bv  s.  253  of  the  Code  of  Civil 
Procedure.  Bans  Bahaiur  Singh  v.  Mughla  Begam  (1)  followed.  Thirumalai 
v.  Rd.mayyar  (2)  and  Ve-ikapa  Naik  v.  Baslingapa  (3)  approved.  Kali  Charun 
Singh  v.  Balyobind  Singh  (i)  and  Tckhan  Singh  v.  Adwant  Singh  (5)  dissented 
from. 

[Disg  ,  32  C.  494  =  1C.L.J.  118  =  9  C.W.N.  372  ;'P.,  4  L.B.R.  197  =  14  Bur.  L  R.  170; 
109  P.R.  )906=1  P.L.R.  1907  ;  R.,  25  E.  409  ;  31  B.  128  =  8  Bom.  L.R.  932  ; 
13  C.P.L.R.  106  ;  7  O.C.  210.] 

IN  this  case  the  decree-holders  had  obtained  a  decree  from  the  Court 
of  the  Subordinate  Judge  of  Cawnpore.  That  decree  was  affirmed  on 
appeal  by  the  High  Court.  The  decree-holders  applied  more  than  once 
for  execution,  bub  specifying  in  their  applications  the  decree  of  the  lower 
appellate  Court  and  not  that  of  the  High  Court.  Their  applications  were, 
however,  granted  and  execution  proceeded  ;  but  on  a  subsequent  similar 
application  being  made  the  judgment-debtor  raised  an  objection  that  the 
wrong  decree  had  been  named.  The  Subordinate  Judge  overruled  that 
objection,  applying  the  principle  of  s.  13  of  Act  No.  XII  of  1882.  The 
decree- holders  sought  to  execute  their  decree  by  sale  of  certain  property 
included  in  a  security  bond  given  for  the  performance  of  the  decree  which 
the  High  Court  might  pass  in  appeal. 

The  judgmenb-debtor  on  her  objection  being  disallowed  appeal  to 
the  High  Court,  and  pleaded  inter  alia  that,  the  decree  having  been  incor- 
rectly stated  in  the  applicabion  for  execubion,  that  applicabion  conld  not 
be  granbed  ;  bhab  the  principle  of  res  judicata  did  not  apply,  and  that  the 
decree-holders  could  not  enforce  the  decree  in  respect;  of  the  property 
covered  by  the  security  bond  without  first  obtaining  a  decree  for  sale 
sunder  section  99  of  the  Transfer  of  Property  Act,  1882. 


*  Letters  Patent  Appeal  No.  9  of  1894. 

(1)  9  A.  604.  (9)  13  M.  1. 

(4)  15  C.  497.  (5)  22  0-  25. 
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1895  This  appeal  was  dismissed  by  Burkitt,  J.,  on  the  6th  of  February 

JAN.  J8,      1894,  and  from  that  decision  the  judgment-debtor  appealed  under  s.  10  of 

the  Letters  Patent. 
APPEIj-  Babu  Becha  Bam  Bhattacharji,  for  the  appellant. 

LATE  Munsbi  Bam  Prasad,  for  the  respondents. 

CIVIL*  JUDGMENT. 

71.  99=  EDGE,  C.  J.,  and  BANEEJI,  J. — This  is  an  appeal  in  execution  proceed- 

IS  A.W  N  ings.  The  decree-holder  obtained  a  decree  from  the  Court  [101]  of  the 
(1895)  19.  Subordinate  Judge  of  Cawnpore.  His  opponents  appealed  to  the  High 
Court.  The  decree  of  the  Subordinate  Judge  was  confirmed  by  the  High 
Court  with  costs.  The  decree-holder  subsequently  applied  for  execution 
of  the  decree  of  the  Court  of  first  instance.  An  order  for  execution  was 
made  and  execution  proceeded.  This  is  a  subsequent  application  to 
further  execute  the  same  decree,  by  the  assignees  of  the  decree-holder. 
The  judgment-debtor  objects  that  the  decree  which  could  be  executed 
was  not  the  decree  of  the  Subordinate  Judge,  but  the  decree  of  the  High 
Court.  It  is  perfectly  true  that  the  decree  of  the  Subordinate  Judge  did 
merge  in  the  decree  of  the  High  Court,  but  this  point  is  not  open  to  the 
judgment-debtor  now.  It  was  a  point  which  the  judgment-debtor  could 
have  taken  in  the  previous  application.  It  was  not  taken  by  her,  and  the 
principle  of  res  judicata  applies,  and  she  is  not  now  entitled  to  say  that 
the  decree  of  the  Subordinate  Judge  is  not  the  decree  which  can  be 
executed.  Mr.  Becha  Bam  contended  that  the  principle  of  res  judicata 
did  not  apply  because  his  client  did  not  thick  it  convenient  to  raise  that 
objection  on  the  previous  application.  The  principle  of  res  judicata  does 
•  not  depend  upon  the  convenience,  interest  or  motive  of  the  litigant.  It 
depends  upon  whether  it  was  open  to  the  litigant  to  raise  the  point  on- 
the  previous  occasion,  and  this  point  not  having  been  raised  by  her  then 
she  cannot  open  it  now. 

In  execution  of  the  decree  the  judgment-creditors,  the  present  decree- 
holders,  asked  the  Court  to  put  its  process  in  execution  by  sale  of  property 
included  in  a  security  bond  given  for  the  performance  of  the  decree  which 
the  High  Court  might  pass  in  appeal.  It  is  contended  by  Mr.  Becha  Ram 
that  s.  99  of  the  Transfer  of  Property  Act,  1882,  limits  the  rights  of  these 
decree- holders,  so  far  as  the  security  bond  is  concerned,  to  a  suit,  and  that 
s.  253  of  the  Code  of  Civil  Procedure  does  not  apply  to  the  case.  Section  99' 
of  the  Transfer  of  Property  Act  has,  in  our  opinion,  no  application  to 
the  enforcement,  by  a  process  of  the  Court,  of  a  security  bond  given  to 
the  Court  for  tbe  performance  of  its  decree.  We  are  also  of  opinion  that  a 
security  bond  given  to  an  appellate  Court  can  be  [102]  enforced  in  the 
same  way  as  a  security  bond  can  be  enforced  under  s.  253  of  the  Code  of 
Civil  Procedure.  We  are  supported  in  that  opinion  by  the  judgment  of 
the  High  Court  of  Madras  in  Thirumalai  v.  Bamayyar  (1),  by  a  judgment 
of  the  High  Court  of  Bombay  in  Venkapa  Naik  v.  Baslingapa  (2),  and  by 
the  judgment  of  the  majority  of  the  Full  Bench  in  this  Court  in  Bans 
Bahadur  Singh  v.  Mughla  Begam  (3).  It  appears  to  us  that  when  an 
appellate  Court  is  given  by  law  power  to  require  a  security  bond  to  be 
given  for  the  performance  of  its  decree,  as  for  instance  under  s.  545  of  the 
Code  of  Civil  Procedure,  1882,  it  wae  not  tbe  intention  of  the  Legisla- 
ture that  the  bond  should  be  given  by  one  party  to  the  other,  or  that 
the  bond  given  to  the  Court  should  not  be  enforced  by  ordinary  process. 


(1)  IB  M. 


(2)  12  B.  ill  i 
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similar  to  that  under  s.   253   in  the  case  of  a  security  bond  given  in  the       1895 
suit ;  and  ib  could  not  bave  been  the  intention  that  the  Court  should  sue     JAN.  18. 
upon  the  bond,  or  that  it  should  be  necessary  for  the  Court  to  assign  the 
bond  for  some  other  person  to  sue  upon  it.  In  our  opinion  ss.  582  and  583     APPEL- 
of  the  Code  of  Civil  Procedure  made  applicable  in  the  case  of  a    security       LATE 
bond  given  to  an  appellate  Court  s.  253  of  the  same  Code.     The  provision      CIVIL 

in  s.  363  of  the  Code  that  "  in  the  case  of  a  surety  such  security  may  be         

realised  in  manner  provided  by  s.  253  "  was  necessary,  as  s.  363  applies    17  A.  98  = 
to  circumstances  arising  subsequent  to  the  decree  of  the   first  Court  and    15  A.W.N. 
is  not  in   the   chapters  relating  to  the  powers  of  appellate  Courts.     Our    (18S5,  19). 
attention  has  been  drawn  to  the  case  of  Kali  Charun  Singh  v.  Balgobind 
Singh  (1),  subsequently  followed  in  the  case  of  Tokhan  Singh  v.   Udwant 
Singh  (2).     In  our  opinion  the  view  of  law  as  stated  in    the   casea  in 
Madras  and  Bombay  and  by  the  majority  of  the  Full  Bench  of  this  Court 
is  right.     The  other  objections  were  purely  technical,  and  even  from  a 
technical   point  of  view  there  was  no  substance  in  them.     We  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 


17  A.  103  =  15  A..W.N.  (1895)  20. 
[103]   APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerji. 


•Date  of 


BADI-UN-NISSA  (Judgment-debtor}  v.  SHAMS-UD-DIN  AND 
OTHERS  (Decree-holders).*      [21st  January,  1895.} 

ActNc.  XV  of  1877  (Indian  Limitation  Act),  sch  ii.  art.  179— Limitation- 
final  decree  cr  order  of  the  Appellate  Court— Execution  of  decrte. 

Certain  plaintiffs  obtained  a  decree  for  pre-emption  in  respect  of  four  villages. 
Tbe  defendant  appealed,  and  the  lower  appellate  Court  dismissed  the  appeal. 
The  defendant  again  appealed,  but  in  his  appeal  only  questioned  the  decision  of 
the  lower  appellate  Court  in  respect  of  two  of  the  villages  in  suit.  In  this  second 
appeal  the  plaintiffs'  suit  was  dismissed  as  to  one  of  the  villages  with  regard  to 
which  the  appeal  was  preferred  and  the  defendant's  appeal  was  dismissed  as  to 
the  other. 

Held  that  in  respect  of  all  the  three  villages  as  to  which  the  final  decree  stood 
in  favour  of  the  plaintiffs,  limitation  began  to  run  against  the  decree-holders 
from  the  date  of  the  decree  in  second  appeal,  and  not  »H  to  two  of  them  from  the 
date  of  the  lower  appellate  Court's  decree.  Hur  Proshaud  v.  Roy  Eniyet 
Bossein  (3i,  Sangram  Singh  v.  Bujharat  Singh  (4)  and  Mashiats  un-nissa  v. 
Rani  (5)  distinguished. 

THE  facts  of  this  case  are  as  follows  : — 

The  plaintiffs-respondents  obtained  a  decree  for  pre-emption  in  res- 
pect of  shares  in  four  villages  sold  under  a  single  instrument  for  a  single 
price,  viz,,  Ujbani,  Qayam-ud-dinpur,  Hasanpur  and  Bhonka.  Tbe  defen- 
dant appealed  in  respect  of  all  four  villages,  and  the  lower  appellate  Court 
upheld  the  decree  of  the  Court  of  first  instance  on  the  19bh  of  December 
1889.  The  defendant  appealed  to  the  High  Court  in  resoeot  of  Ujhani  and 
Hasanpur  only,  and  on  the  16th  November  1892  the  High  Court  decreed 
the  appeal  as  regards  Ujhani,  but  dismissed  it  as  to  Hasanpur.  On  the 
9th  of  March  1893  the  plaintiffs  applied  for  execution  of  their  decree  by 


*  Letters  Patent  Appeal  No.  34  of  1894. 
(1)  15  C.  497.        (2)  22  C.  25.       (3)  2  C.L.R.   471.       (4)  4  A.  36. 
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1895        delivery  of  possession  of  Qayam-ud-dinpur,    Bhonka  and  Hasaopur.     The 
JAN.  31.     defendant    objected  that  excution  of  the    decree  so  far   as  it  related  to 
Qayam-ud-inpur  and  Bhonka  was   barred    by   limitation.     The  Munsif,  in 
APPEL-     whose  Court  the  application  was  made,  disallowed  the  objection. 
LATE  [10$]  The   Judgment  debtor  appealed  and  her  appeal  was  decreed 

CiVIL.      ky  the  Subordinate  Judge. 

The  decree- holders   then  appealed  to   the  High  Court,  which,  on  the 

;i7A.  I03a  19th  of  April  1894,    decreed  the   appeal    and    restored    the  order  of  the 
43  A.W.N.    Mansif. 

(1893)  20.  Prom  this  decree   the   judgment-debtor  appealed  under  s.  10  of  the 

Letters  Patent. 

Munshi  Bam  Prasad,  for  the  appellant. 
Babu  Datti  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.  and  BANERJI,  J. — The  respondents  here  obtained  a 
decree  for  pre-emption  of  certain  shares  in  four  villages,  which  we  shall 
call  respectively  No.  1,  No.  2,  No.  3  and  No.  4  villages.  The  appellant, 
who  was  the  defendant  in  the  suit,  appealed  that  decree  to  the  Court  of 
the  District  Judge.  The  District  Judge  on  the  19th  of  December  1889, 
dismissed  the  appeal  and  confirmed  the  decree  of  the  Court  of  first 
instance.  From  that  decree  of  the  District  Judge,  the  defendant  appealed 
to  this  Court,  in  respect  only  of  villages  1  and  3.  By  his  appeal  he  did 
not  question  the  decree  so  far  as  villages  2  and  4  were  concerned.  On 
the  10th  of  November  1892,  this  Court  varied  the  decree  of  the  Court 
below  by  dismissing  the  plaintiff's  suit  so  far  as  village  No.  1  was  con- 
cerned, and  dismissed  the  defendant's  appeal  as  to  No.  3.  On  the  29th 
March  1893,  the  plaintiffs  applied  for  execution  of  their  decree  in  respect 
of  villages  Nos.  2,  3,  and  4.  To  that  application  the  defendant  objected 
in  respect  of  villages  2  and  4  that  the  execution  was  barred  by  three 
years'  limitation.  The  Court  executing  the  decree  disallowed  the  objec- 
tion. The  Subordinate  Judge  in  appeal  reversed  the  decree  of  the  first 
Court  and  allowed  the  objection.  The  plaintiff  appealed  to  this  Court, 
and  Mr.  Justice  TyrreU  in  appeal  reversed  the  decree  of  the  Subordinate 
Judge  and  restored  that  of  the  Court  of  first  instance.  From  that  decree 
of  Mr.  Justice  Tyrrell  this  appeal  has  been  brought  under  a.  10  of  the 
Letters  Patent. 

It  has  been  contended  by  Munshi  Ram  Prasad  for  the  appellant 
that  the  decree  of  the  District  Judge  became  final  as  to  villages  2 
[105]  and  4,  and  that  the  three  years'  limitation  prescribed  by  article  179 
of  schedule  ii  of  Act  No.  XV  of  1877,  began  to  run,  so  far  as  villages  2  and 
4  are  concerned,  from  the  19th  of  December  1889,  which  was  the  date  of 
the  decree  of  the  District  Judge  in  the  aupeal  in  the  suit.  He  has  cited 
the  following  cases  : — Hur  Proshad  Roy  v.  Enayei  Hossein  (1),  Sangram 
Singh  v.  Bujharat  Singh  (2)  and  Mashiat-un-ntssa  v.  Rani  (3)  ;  but  in 
these  cases  all  the  parties  to  the  suit  were  not  parties  to  the  various  appeals 
from  the  decree  in  the  suit.  The  decree  of  this  Court  in  the  appeal  in  the 
suit  as  a  matter  of  fact  varied  the  decree  in  the  suit  by  dismissfng  the  suit 
of  the  plaintiffs  as  to  one  of  the  villages.  There  was  consequently,  in  our 
opinion,  no  final  decree  between  these  parties  until  the  decree  of  this 
Court  was  made.  It  is  true  that  this  Court,  in  the  appeal  to  it,  was  bound 
to  treat  as  final  the  n^htsoitli^  parties  qua  villages  2  and  4,  as  those 
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villages  were  not  the  subject  of  aopaal  feo  it,  but  still  it  was  the  decree  of 
the  High  Court  which  became  the  final  decree  between  the  parties  to  the 
suit.  This  case  is  distinguishable  from  those  cited  to  us,  for  in  those 
cases,  as  some  of  the  parties  to  the  earlier  decreaa  were  not  parties  to  the 
subsequent  decrees,  the  earlier  decrees  became  final  in  the  suit,  so  far  as 
they  were  concerned,  as  between  themselves,  but  here  the  final  decree  in 
the  suit  between  the  parties  was  the  decree  of  this  Court.  We  are,  conse- 
quently, of  opinion  that  paragraph  2  of  article  179  of  schedule  ii  of  the 
Indian  Limitation  Act,  1877,  applies  in  this  case,  and  that  the  application 
for  execution  was  in  time. 

Tbe  appeal  is  dismissed  with  costs.  Appeal  dismissed. 


1895 

JAN.  21. 

APPEL- 
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17  A.  106  (P.C.)  =  5  M  L.J.  3  =  22  I  A.  44  =  6  Sar.  P.C  J.  526. 
[106]  PRIVY  COUNCIL. 
PRESENT  : 

Lords  Halsbury,  Hobhouse,  Shand  and  Davey,  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Allahabad.] 


THAKUR  PRASAD  Petitioner  (Appellant)  v.  FAKIR-ULLAH 
Objector  (Respondent).*-      [7th  &  24t,h  November,  1894.] 

Effect  as  regards  limitation  of  striking  off  petition  lor  txeculi'in  of  decree— Second  appli- 
cation, without  express  leave  granted  when  the  fi  st  was  siru>  k  off,  ss.  372,  647  of  iht 
Cede  of  Civil  Procedure  inappli  able  here — Act  VI  of  1892.  ss  4  and  5. 

It  is  clear,  both  from  the  Code  of  Civil  Procedure  itself,  and  from  the  provisions 
of  the  Limination  Act  of  1377,  that  a  succession  of  applications  for  execution  is 
contemplated.  Section  647,  Civil  Procedure,  cannot,  on  it?  true  construction,  be 
applied  to  execution  of  decree,  and  was  inapplicable  to  petitions  for  execution 
before,  and  independently  of,  the  passing  of  Act  VI  of  1892,  sections  4  and  5. 

A  first  application  for  execution  of  a  decree  having  been,  on  the  decree-holder's 
petition,  struck  off  tbe  list  of  oases  pending  for  bearing,  a  second  application  was 
made  within  the  period  of  limitation. 

Held,  tbat  the  first  applioatson,  notwithstanding  that  the  order  striking  it 
off  hid  been  mada,  was  noc  annulled,  bat  afforded  a  frash  starting  point  for 
limitation. 

Held  also,  that  although  the  petition  for  execution  had  been  withdrawn  with- 
out, leave  to  apply  again  having  been  expressly  granted  by  the  Court,  the  peti- 
tioner's right  to  renew  his  petition,  withm  due  time,  remained.  Tbe  provisions 
of  section  373,  which  could  only  have  applied  through  the  effect  of  section  647, 
had  not  been  rendered  applicable  thereby  to  petitions  for  execution. 

The  juigtnant  in  Sirju  Prasid  v.  Sit*  Rim  (l>  overruled  That  in  Bunko 
Behary  Gzngopadhya  v.  Nil  Madhub  Chutt(>pidhya  (2)  approved. 

{Rel.  on,  15  G.L.J.  89  =  13  Ind.  Cas.  365,  (3691  ;  P.,  24  C.  197-1  C.W.N.  236  ;  6  A.L. 
J.  760  I76l)  =  3  Ind.  Gas.  904  (905)  ;  170  P.L.B.  (1903.  ;  22  P.R.  1905  =  57  P.L. 
R.  1905  ;  Appp.,  21  M.  !26i  (263)  ;  R.,  20  B.  198  ;  26  B.  109  =  3  Bom.  L.R.  565  ; 
36  B.  20  (27;  =  13  Bom.  L.R.  487  (,492c=ll  Ind.  Gas.  554  (556)  ;  39  C.  265(273) 
=  14  C.L.J.  481  (485)  =  1:4  Ind  Gas.  151  (153)  ;  26  M.  438  ;3  C.L.J.  276;  12  C. 
L.J.  185  =  14  C.W.N.  924  (9^9i=7  lod.  Gas.  Iil6  ;  13  C.L.J  532  i533)  =  ll  Ind. 
Gas.  385  (386  ;  15  C.L.J.  187  (l89)  =  14  Ind.  Cis.  456;  (457)  ;  16  C.W.N  736l741); 
13  Ind.  Gas.  542  (543)  ;  19  Ind.  Gas.  683  (684)  ;  4  L.B.R.  83  (84)  =  14  Bur.  L.R. 
323(325);  130P.L.R.  l£02;  29  P.. R  1908;  D.,26  B.  76  =  3  Bom.  L.R.  431  ;  2  Ind. 
Gas.  156  ;  8  O.C.  263.] 

APPEAL  from  decree  (7th  January  1890)  of  the  High  Court  (3) 
reversing  a  decree  (18th  December  1888)  of  tbe  Subordinate  Judge  of 
Allahabad. 


(1)  10  A.  71. 

A  VIII— 50 


(2)  18  G.  635. 
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(3)  12  A,  179. 
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1894  Tbe  effect  of  striking  off  the  list  of  pending  cases   an    application  for 

Nov.  24.     execution  came  into  question  on  two  points  in  this  appeal.     First,    as  to 

whether  a  prior  application    had    been  annulled    by  being  struck  off,  or 

PRIVY     still  remained  a  fresh  starting  point  for  limitation,  in    respect  of  a  renewal 

COUNCIL,  of  the   application  within    three   years  :    secondly,  whether    or   not   the 

High  Court  had  been  right  in  applying  the  [107]   provisions  of  s.  373  of 

1  A.  106    the  Code  of   Civil   Procedure,    on  the  construction   that   they   had    been 

(P.O.)  =  5    rendered  applicable  to  petitions  for  execution  by  s.  647;  and  in  disallowing 

M.L.J.  3  =  22  a  8econ<3  application  where  no  liberty  to  present  a   fresh    application  had 

2.£.  44  =  6    j.jeen  given  by  t;be  Court  which  struck  off  the  first. 

Sar.  P.C  J,  rpj-,6  appeal  arose  out  of  objections  taken  by  the  respondent,  judgment- 

debtor,    to    the   execution   of    a  decree    of   the    llth  of  April   1883,    for 
Us.  10,320,  held  by  the  appellant,  who  petitioned  for  execution. 

On  the  29th  of  August  1885,  the  decree-holder's  petition  was  on  the' 
file  ot  the  Subordinate  Judge,  who  on  that  date  recorded  the  order,  striking 
it  off,  which  appears  at  pp.  180,  181  and  at  p.  187  (as  literally  translated 
by  Mahmood,  J.,  in  bis  judgment)  of  I.L.K.,  12  All.  On  the  28th  of  August 
1888,  the  decree-holder  filed  another  application  for  execution,  to  which 
the  judgment-debtors  objected  contending  that  ss.  373  and  374  of  the  Code 
of  Civil  Procedure,  as  construed  in  Sarju  Prasad  v.  Sita  Ram  (l)  operated 
as  a  bar.  The  Subordinate  Judge  disallowed  the  objection  on  the  18th  of 
December  1888,  giving  his  reasons  thus: — 

"  As  regards  the  first  case  of  Fakir-ulla,  objector,  it  is  evident  that 
the  pleader  for  the  decree-holder  asked  for  striking  off  the  case  fora  short 
time.  The  words  'for  the  present'  were  used  by  the  decree- holder's 
pleader,  and  were  understood  by  the  Court  in  one  and  the  same 
sense,  and  the  Court,  accepting  the  prayer  of  the  decree-holder's  pleader, 
truck  the  case  off  the  file.  This  proceeding,  having  regard  to  the  usage 
which  has  obtained  from  a  long  series  of  years,  meant  nothing  more  than 
this,  that  the  Court  allowed  the  case  to  be  temporarily  struck  off,  recogni- 
zing indirectly  the  right  of  the  decree-holder's  pleader  to  execute  the  decree 
further.  Under  these  circumstances  the  case  of  Fakir-ullah  is  not  fully 
governed  by  the  precedents  relied  upon  by  the  objectors." 

An  appeal  was  heard  by  the  High  Court  (STRAIGHT  and  MAHMOOD, 
JJ.).  No  distinction  was  drawn  between  the  facts  in  the  case  [108]  above 
mentioned  and  the  present  one.  They  decreed  the  appeal,  and  set  aside 
the  order  of  the  Subordinate  Judge.  See  Fakir-ullahv.  Thakur  Prasad  (2). 
On  the  21st  of  July  1892,  the  present  appeal  was  admitted.  On  the  29th 
of  July  1892,  Act  VI  of  1892,  to  amend  the  Indian  Limitation  Act,  1877, 
and  the  Code  of  Civil  Procedure  was  passed  with  a  clause  rendering  its 
enactment,  in  regard  to  s.  647,  applicable  hereto. 

On  this  appeal  Mr.  G.  E.  A.  Boss,  for  the  appellant,  argued  that  the 
High  Court  bad  been  in  error  in  holding  that  by  reason  of  the  order  passed 
on  the  first  application  for  execution,  the  decree-holder  was  precluded 
from  making  the  second  application  for  execution.  He  was  not  barred  by 
limitation,  for  the  filing  of  the  first  application,  though  his  petition  was 
struck  off,  gave  a  fresh  starting  point  for  limitation,  and  the  second 
application  was  within  time.  The  reason  assigned  by  the  High  Court  was 
that  the  first  application  had  been  withdrawn,  without  leave  given  by  the 
Court,  which  struck  the  petition  off  its  file,  to  renew  it,  whereby  a  second 
application  was  precluded  under  s.  373  of  the  Code  of  Civil  Procedure,  that 
section  having  been  rendered  applicable,  in  their  opinion,  to  executions  by 

(1)  10  A.  71.  (2)  12  A,  179. 

394 


YIII]  THAKUR   PRA8AD  V.   FAKIR-ULLAH  17  All.  110 

r 

the  effect  of  s.  647.  But  s.  373  was  not  applicable,  and  Sarju  Prasad  v.  Sita        1894 

Bam  (1)  had  been  wrongly  decided.     Even    if,  however,    this  had   been  a     NOV.  U4. 

right  construction  of  s.  647,  the  proceeding  and  order  of  the  5th  January 

188G,  were  not  a  withdrawal  of  the  application  for  execution  of  decree,  but      PRIVY 

a  petition   for  permission  to  stay  proceedings  for  the  present  time.     The   COUNCIL. 

explanation  given  by  the  Subordinate  Judge   of  the   practice   before,   and 

down  to  1885,  with  regard  to  the  temporary  withdrawal  of  applications  for     l7  At  ** 

execution,  justified  his  finding  that  the   facts  of   this  case  were  not  the     <p-c-*  = 

same  as  those  in  the  case  cited.  *"•        3  =  22 

Reference  was  mads  to  Act  VI  of  1892,  enacting  that  an  explanation 
should  be  added  to  s.  647,  Criminal  Procedure,  that  it   does  not  apply   to    Satl  Plljl 
applications  for  execution  of  decrees  and  there  were  cited  : — Tara  Chand         ^26' 
Megraj  v.  Kashinath  Trimbak  (2)  \Eshan  [109]  ChunderBosev.  Praunath 
'  Nag    (3)  ;    Ramanadan    Chetti  v.  Periatambi  Shervai  (4) ;  Bunko  Behary 
Gangopadhya  v.  Nil  Madhub  Chuttopadhya  (5) ;    Badha    Charan  v.   Man 
Singh  (6). 

The  respondent  did  not  appear. 

Afterwards  (24th  November),  their  Lordships'  judgment  was  delivered 
by  LORD  HOBHOUSE  : — 

JUDGMENT. 

In  this  appeal  the  appellant  complains  that  the  High  Court  of 
Allahabad  has  erred  in  refusing  feo  entertain  his  application  to  execute 
a  decree  obtained  by  him  against  the  respondents  on  the  llth  of  April 
1883. 

The  mode  in  which  the  question  arises  is  as  follows  : — 

The  appellant  first  applied  for  execution  on  the  20oh  of  August,  1885. 
He  did  not  actively  prosecute  that  application,  and  on  the  5th  of  January 
1886,  his  pleader  stated  that  the  case  might  be  struck  off  the  list  of 
pending  cases  "  for  the  present.  "  An  order  was  accordingly  made  striking 
the  caee  off  the  list  "  for  default.  " 

On  the  24th  of  August  1888,  the  appellant  made  a  second  applica- 
tion. This  was  within  three  years  from  the  date  of  his  first  application, 
and  was  in  good  time  if  the  period  of  limitation  was  to  be  reckoned  from 
that  date;  but  out  of  time  if  the  first  application  was  to  be  treated  as  a 
nullity  because  it  had  been  struck  off  the  list.  The  respondents  put  in  a 
written  objection  opposing  the  appellant's  second  application  on  two 
grounds  ;  one  was  that  bis  first  application  did  become  a  nullity.  The  sub- 
ordinate Judge  treated  it  as  affording  a  fresh  starting  point  of  time  with- 
in the  terms  of  the  Limitation  Act  XV  of  1877,  and  made  an  order  dated 
the  18th  of  December  1888  disallowing  the  respondents'  objection.  His 
opinion  on  this  point  appears  to  be  in  accordance  with  many  decided  cases, 
and  the  High  Court  have  not  expressed  any  adverse  opinion.  This  appeal 
is  argued  ex-parte,  and  their  Lordships  have  to  Jook  carefully  at  the  con- 
tentions of  the  appellant ;  but  they  have  no  hesitation  in  agreeing  with  the 
Subordinate  Judge  that  the  application  was  not  barred  by  lapse  of  time. 
The  point  on  which  [110]  the  High  Court  dismissed  it  is  quite  a  different 
one,  which  their  Lordships  goon  to  state. 

By  the  Civil  Procedure  Code  of  1882  it  is  enacted  in  s.  373  that  if 
the  plaintiff  withdraws  from  the  suit  or  abandons  part  of  the  claim  with- 
out the  permission  of  the  Court  to  bring  a  fresh  suit,  he  shall  be  precluded 

(1)  10  A.  71.  (2)  10  B.  62.  (3)  52  W.R.  512  =  14  B.L.R.  143. 

(4)  6  M  250.  (5)  18  C.  635.  (6)  12  A.  392. 
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1894        from  bringing  a  fresh  suit  for  the   same  matter  or  in  respect  of  the  same 

Nov.  24.     parfe.     By  s.  647  of  the  same  Code  it  is  enacted  that  the  procedure  therein 

prescribed  shall  be  followed  as  far  as  it  can  be  made  applicable  in  all 

PRIVY      proceedings  in  any  Court  of  civil  jurisdiction  other  than  suits  and  appeals. 

COUNCIL.  Some  short  time  ago,  in  the  case  of  Sarju  Prasad  v.  Sita  Bam  (1)  a 

.  ~~~        decision  was  passed  by  the  High  Court  of  Allahabad,  the  effect  of  which 

.p  is  stated  by  Mr.  Justice  Straight  in  the  present  case  thus: — "  That  where 

«  LV  z  =  22^e  °ircumsfca,Dces  and  the  facts  in  regard  to  an  application  for  execution 

I  A  41  =  6   9DOW  that  it  was  withdrawn  at  the  instance  of  the   pleader  for  the  decree- 

Sar  P  C  J    no^er,  an<^  ^b^  DO   sanction   was  given  to  its  withdrawal  with  liberty  to 

ang*         present   a  fresh  application,   any   subsequent  application  made  by  that 

decree-holder  was  prohibited  by   the  rule  of  s.  373  of  the  Civil  Procedure 

Code  read  with   s.  647   of  the  same  Act.  "     And  again   he  says  that  the 

principle  of  s.  373  is  prot.erly  applicable  to  execution  proceedings    and 

that  a  decree- holder  who  is   not  desirous  to  proceed  with  an  application 

for  execution  is  in  the  same  position  as  a  plaintiff  who  desires  to  withdraw 

from  a  suit.     That  principle  has  been  since  adhered  to  in  Allahabad. 

The  Subordinate  Judge  was  of  course  bound  by  the  ruling  of  the 
High  Court,  but  he  construed  bis  order  of  the  5bh  January  1886  in 
combination  with  the  statement  then  made  by  the  appellant's  pleader  and 
showed  therefrom  that  further  proceedings  were  contemplated,  and  that 
the  order  ought  to  be  read  as  giving  permission  for  such  proceedings. 
Incidentally,  and  by  way  of  showing  what  hardship  would  be  worked  by 
construing  the  exact  terms  of  his  order  as  if  they  amounted  to  an  absolute 
dismissal  of  the  case,  he  mentions  that  the  universal  practice  was  to  treat 
orders  of  [ill]  that  kind  as  not  constituting  any  bar  to  future  application 
by  decree-holders. 

On  the  respondents'  appeal  the  High  Court  refused  to  construe  the 
order  of  the  5tb  of  January  1886,  according  to  the  interpretation  of  the 
Subordinate  Judge.  They  considered  themselves  bound  by  the  order  as 
recorded.  They  do  not  deny  the  practice  as  stated  by  the  Subordinate 
Judge  ;  on  the  contrary,  Mr.  Justice  Straight  refers  to  it  as  very  loose 
and  as  requiring  the  greater  strictness  enforced  by  the  ruling  in  Sarju 
Prasad's  case.  On  this  point  their  Lordships  have  only  to  say  that  they 
think  the  Subordinate  Judge  right  in  reciting  the  whole  of  the  record  of 
the  5th  of  January  1886,  which  embodied  the  pleader's  statement,  in 
order  to  get  at  the  true  meaning  of  the  order  ;  and  that  he  has  given  a 
very  reasonable  account  of  its  meaning.  But  they  do  not  further  examine 
that  question,  because  their  decision  must  be  rested  on  the  more  general 
ground  that  the  ruling  in.  Sarju  Prasad's  case  is  erroneous. 

It  is  not  suggested  that  s  373  of  the  Civil  Procedure  Code  would  of 
its  own  force  apply  to  execution  proceedings.  The  suggestion  is  that  it  is 
applied  by  force  of  s.  647.  But  the  whole  of  Chapter  XIX  of  the  Code, 
consisting  of  121  sections, -is  devoted  to  the  procedure  in  executions,  and 
it  would  be  surprising  if  the  framers  of  the  Code  had  intended  to  apply 
another  procedure,  mostly  unsuitable,  by  saying  in  general  terms  that  the 
procedure  for  suit  should  be  followed  as  far  as  applicable.  Their  Lordships 
think  that  the  proceedings  spoken  of  in  s.  647  include  original  matters  in 
the  nature  of  suits  such  as  proceedings  in  probates,  guardianships  and  so 
forth,  and  do  not  include  executions.  That  is  the  view  taken  by  the  High 
Court  of  Calcutta,  after  consideration  of  the  Allahabad  decisions,  in  the 
•case  of  Bunko  Behary  Gangopadhya  v.  Nil  Madhub  Chuttopadhya  (2). 

(1)10  A.  71.  (2)160.635. 
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On  this  construction  of  a.  647  the  reasoning  of  the  High  Court  in       1894 
Sarju  Prasad's  case  falls  to  the  ground.     And  it   is  clear,  both  from  the     Nov.  24. 
Code  itself  aud  from  the  provisions  of  the  Limitation  Act  of  1877,  that 
the  Legislature   contemplated  that  there   might   [112]    be   a  succession 
of  applications  for  execution.     Under  these  enactments  a  course  of   prac- 
tice has  grown  up  all  over  India.     Whether  it  is  an  injurious  practice,  as 

intimated  by  the  High  Court  in  this  case,  is  not  a  question  for  their  Lord- 
ships.    It  appears  to  be  allowed  by  the  law,  and  it  has  never  been  success-     (p-c-)  = 
full  impugned   except  in  Allahabad.     The  High  Court  of  Bombay  after M>LJ<  3 
one  contrary  decision,  and  the  High  Courts  of  Calcutta  and  Madras,  have    *•*•  M  =  6 
repeatedly  affirmed  the  legality  of  the  procedure  which  is  struck  at  by  the  Sar'  P  C|J- 
ruling  in  Sarju  Prasad's  case.  '        ' 

Their  Lordships'  attention  has  been  called  to  the  recent  Act  VI  of 
1892,  which  would  appear  to  have  been  passed  in  order  to  avoid  the 
disturbance  of  practice  caused  by  the  Allahabad  rulings.  That  Act  is 
framed  so  as  to  apply  to  the  present  appeal,  and  would  have  controlled 
their  Lordships'  opinion  had  it  been  the  other  way.  But  having  regard 
to  the  controversies  which  have  arisen,  and  the  difference  of  opinion 
between  the  various  High  Courts,  their  Lordships  have  thought  it  right  to 
state  their  opinion  that  the  Act  of  1892  does  nothing  more  than  express 
the  true  meaning  of  the  Civil  Procedure  Code. 

The  result  is  that  the  High  Court  ought  to  have  dismissed  the  res- 
pondents' appeal  with  costs.  Their  Lordships  will  humbly  advise  Her 
Majesty  to  make  that  order,  thereby  restoring  the  Subordinate  Judge's 
decree  of  the  18th  of  December  1888.  The  respondents  must  pay  the 
costs  of  this  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Messrs.  Barrow  and  Rogers. 

17  A.  112  <P.C.)  =  5  H.L.J.  20  =  22  LA.  1  =  6  Sar.  P.C.J.  580. 

PEIVY  COUNCIL. 
PRESENT : 

Lords  Hobhouse,  and  Macnaghten,  and  Sir  H.  Couch. 

[On  petition  for  special  leave  to  appeal  from  the  High  Court  at 

Allahabad.} 

SAIYID  MUZHAR  HOSSEIN  (Petitioner)  v.  MUSSAMAT  BODHA  BIBI 
AND  ANOTHER  (Objectors).  [24th  November  &  8th  December,  1894.] 

Finality  of  an  order  with  rrftrence  to  the  admission  of  an  appeal  to  Her  Majesty  in  Council 
—  Civil  Procedure  Code,  Chapter  XLV— Refusal  of  a  certificate,  ss  600,  601 — 
Remand  order,  ss.  562  and  565. 

An  order  comprising  the  decision  of  the  Appellate  High  Court  upon  a  cardinal 
issue  in  a  suit,  that  issue  being  one  that  goes  to  the  foundation  of  the  suit,  and 
one  [113]  that- can  never,  while  this  decision  stands,  be  disputed  again,  is  a  final 
decree  for  the  purposes  of  appeal  to  the  Queen  in  Council,  notwithstanding  that 
there  may  be  subordinate  inquiries  yet  to  be  made  in  disposing  of  the  suit. 

Rahimbhoy  Babibhoy  v.  Turner  (1)  referred  to  and  followed. 

The  certificate,  of  which  tr-n  grant  was  part  of  the  procedure  in  the  admission  of 
such  an  appeal,  was  refused  iy  the  High  Court  on  the  ground  that  the  proposed 
appeal  was  from  an  order  remanding  a  suit  under  s.  562  of  the  Code  of  Civil 


(1)  15  B.  155  =  18  I.A.  6. 
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4  «QI  Procedure  ;  and  that  orders  of  remand  under  that  section  were,  by  the  practice  of 

the  Court,  treated  as  not  final  within  s,  595,  ol.  (a).     That  practice  is   probably 

correct;  but   here  the  order  only  purported   to  be  under  s.  56.!,  which  was  not 

applicable.  The  first  court  had  not  disposed  of  the  suit  upon  a  preliminary  point, 

PRIVY  so  as  to  have  excluded  evidence  of  Uot  appearing  to  the  appellate  court  essential  ; 

COUNCIL  an<^  s'  ^**  appeared   to   be  applicable   rather  than  s.    56 J.  The  appellate  court 

had  reversed,  once  for  all,  the  decision  of  the  first  Court  upon  an  issue  as  to  the 

17  A    112  making  and  validity  of  a  will,  which  issue  governed  the  whole  case. 

(P.C.)  =  5      [F.,  22  A.  405  ;  35  C.  618  =  8  C.L.J.  16S  =  12  C.W.N,  543  ;     R,,  25  A   629;  31  A.  545  = 

MLJ    20=  6  A.L.J.  786  =  3  Ind.  Gas.  967   (968)=6    M.L.T.   94;    33  A.  391  (392)  =8  A. L.J. 

192  =  9  Ind.  Cis.  932  ;  29  0.  758  =  5  C.W.N.  617  ;  35  M.  1  (14)  =  8  Ind    CAS.  340 

22  »**•  »'  (345)  =  21  M.L.J.  1  (14)  =  8  M.L.T.  453  (458)  ;  23  A.W.N.  159;  15  C.W  N,  60(61) 

.Sar.  P.O.J.  =7  Ind.  Cas.  622  ;  11  O  G.  169  ;     D.,  18  A.  19=15  A.W  N.  134  (P.B.)  ;  1  O.C. 

880.   •  206  ;  52  P.R.  1907  =  34  P.L.R.  1908  =  119  P.W  R.  1908.] 

PETITION  for  special  leave  fco  appeal  from  an  order  (26bh  June  1894) 
of  the  Higb  Court,  refusing  a  certificate  ;  also  for  special  leave  to  appeal 
from  an  order  (llth  January  1894),  in  respect  of  which  the  certificate 
had  been  applied  for  and  refused. 

Thrs  ex  parte  petition  for  special  leave  to  appeal  arose  out  of  the 
proceedings  below  in  a  suit  in  which  the  principal  issue,  raising  the  ques- 
tion whether  a  valid  bequest  had  been  made  of  property,  was  decided  in 
the  negative  by  the  first  court ;  which  left  other  subordinate  issues  un- 
tried. The  decision  was  reversed  on  appeal,  the  High  Court,  at  the  same 
time  that  it  maintained  the  will,  remanding  the  suit  to  the  first  court  for 
the  other  issues  to  be  disposed  of.  and  purporting  to  do  so  under  s.  562,  Civil 
Procedure.  The  plaintiff,  in  order  to  obtain  admission  of  an  aopeal  to 
the  Queen  in  Council,  applied^for  a  certificate  (sections  595,  598).  This 
was  refused,  on  the  ground  that  the  order  in  appeal  was  not  to  be  treated 
as  a  final  one. 

The  petitioner  applied  for  special  leave  to  appeal  for  himself,  and  as 
representative    of   his    deceased  wife,  Haidri  Begum.     The  order  (llth 
January  1894),  and  the  order  (26th  June  1894),  refusing  the  certificate 
were  made  in  two  suits,  Bodha  Bibi  and  Nasiban  Bibi  v.  Haidri  Begum, 
audBodha  Bibiv.  Haidri  Begum.  [114]  In  these  property,  including  zamin- 
dari  shares  and  houses  were  claimed,  the  title  alleged  being  that  the  plain- ' 
tiffs  were  assignees    under  sale-deeds,    of  the  year    1890,  of  the    rights ' 
of   certain  persons    who  were    devisees  of  that  property.     The  will  was 
stated  to  be  that  of  Saiyid  Ibn  AH,  the  deceased  son  of  Haidri  Begum.  • 
The  latter  with  her    husband,  the  present  petitioner,  answered,  denying 
the  existence  of  any  such   will,  alleging  that  the  sale-deeds  were  collu- 
sive and  asserting  that  Haidri  had  inherited   the  estate  of   Saiyid  Ibn  AH. 

The  Subordinate  Judge  fixed  several  issues,  of  which  the  principal 
related  of  the  alleged  testator's  death  and  raised  the  question  whether  he 
had  made  the  alleged  bequests.  On  the  evidence  adduced,  which  consisted 
partly  of  a  letter  written  by  the  testator  on  the  1st  August  1878,  relied 
on  as  operating  as  a  will,  the  Subordinate  Judge  found  that  no  valid  will 
had  been  made.  He  dismissed  both  the  suits,  holding  it  unnecessary  to 
proceed  with  the  other  issues. 

On  the  appeal  of  the  plaintiffs, 'the  High  Court  on  the  llth  January 
1894,  reversed  these  decrees,  and  made  an  order  purporting  to  remand 
under  section  562  of  the  Code  of  Civil  Procedure  both  suits  to  be  disposed 
of  on  the  remaining  issues.  The  Higb  Court  decided  in  favour  of  the 
plaintiffs  as  to  the  will,  and  refuse  a  certificate  on  a  subsequent  applica- 
tion with  reference  to  the  admission  of  an  appeal  to  the  Queen  in  Council 
on  the  ground  above  stated. 

398 


Y1II]  SAIYAD   MUZHAR  HOSSEIN   V.  M.   BODHA  BIBI       17  All.  116 

Mr.  W.  A.  Bailees,  for  the  petitioner,  submitted  that  the  order  of  the       1894 
llth  January,  although  it   included  a  remand  to  the  first  court,  was,  in      DEC. 8 
effect,  a  final  decree.     It  had  been  decided  by   the   High  Court  that  the 
alleged  testator,  Idn  AH,  had  made  a  valid  will.     This  was  the  principally      PRIVY 
contested  point,  it  being  stated  on  the  other  side,  that  there  were  reasons  COUNCIL, 
why  it  could  not  be  a  valid  will,    according    to    Mubammadan  law.     The 
decision  of  the  High  Court  was  one  that  went  far  to  conclude   the  whole    17  *•  112 
case,  and  it  was  incorrect.     Now  was  the  time  for  the  petitioner  to  appeal    (P-C.)  =  5 
from  this  decision.     There  was  no  remand  on  the  question  of  the   making  M  ^.J.  20  = 
of  a  valid  will,  and  it  could  not  again  be  contested  unless  by  appeal  to  the  22  *  *•  1=s 
Queen  ID  Council.     It  might  be  that  where  section  562  was  really   appli-   Sar-  P-C.J'. 
cable  [115]  and  the  decision  on  a  preliminary  point  had  excluded  evidence, 
a  remand  under  that  section  would  not  be  a  final  decree.     But  here  the 
case  did  not  fall  under  that    section.     Section    565    would    have    been 
appropriate. 

He  referred  to  Rahimbhoy  Habibhoy  v.  Turner  (1). 

Their  Lordships  having  on  the  24th  November  reported  to  Her 
Majesty  in  Council  their  opinion  that  the  petition  should  be  granted, 
afterwards,  on  the  8th  December  1894,  their  reasons  were  given  by  LORD 
HOBKOUSE  :  — 

OPINION. 

In  this  case  the  value  of  the  property  affected  by  the  decree  made  in 
two  cognate  suits  appears  to  be  such  as  would  have  allowed  the  High 
Court  to  grant  leave  to  appeal  in  the  ordinary  course,  if  they  had  thought 
it  in  other  respects  right  to  grant  that  leave.  They  have  refused  it  on  the 
ground  that  the  order  objected  to  is  not  a  final  order.  To  see  whether  it 
is  so  or  not,  it  is  necessary  to  ascertain  the  nature  of  the  proceedings. 

The  present  petitioner  is  the  principal  defendant  in  the  suit.  The 
plaintiff's  case  is  that  one  Ibn  AH  by  bis  will  gave  the  property  in  suit  to 
certain  persons,  also  defendants,  who  conveyed  it  to  the  plaintiff.  Several 
defences  were  raised.  One  was  of  a  preliminary  nature,  viz  ,  that  there 
was  a  misjoinder,  and  tbis  was  overruled.  The  next  went  to  the  founda- 
tion of  the  plaintiff's  claim,  being  a  denial  that  Ibn  AH  made  any  valid 
gift  to  the  grantors  of  the  plaintiff.  The  others  were  all  of  a  subordinate 
character.  The  Subordinate  Judge  took  the  evidence  and  heard  the  case. 
He  decided  against  the  plaintiff  on  the  question  of  Ibn  Ali's  will,  which 
defeated  the  suit,  and  made  it  unnecessary  to  give  judgment  on  the  other 
issues.  The  plaintiff  appealed  from  his  decree,  and  the  High  Court  decided 
that  Ibn  Ali  had  made  a  valid  gift  ;  and  they  remanded  the  case  under 
section  562  of  the  Civil  Procedure  Code  to  be  disposed  of  on  the  other 
issues  according  to  law. 

The  petitioner  applied  for  leave  to  appeal,  which  the  High  Court 
refused  on  the  ground  above  stated.  They  do  not  give  any  reason 
[116]  for  their  decision  that  the  order  is  not  final,  except  that  there  was 
a  remand  under  section  562,  and  that  it  was  the  established  practice  of 
the  Court  to  treat  such  orders  of  remand  as  not  being  final  orders. 

Probably  the  practice  referred  to  is  quite  correct.  But  then  the 
remand  contemplated  by  section  562  is  one  made  in  a  case  where  the  first 
Court  has  disposed  of  the  suit  on  a  preliminary  point  so  as  to  exclude 
evidence  of  essential  facts.  That  is  not  the  present  case.  The  only  preli- 
minary point  was  the  miajoinder.  To  establish  the  will  of  Ibn  Ali  waa 

(1)  15  B.  155  =  18  I. A.  6. 
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1894        *ke  first  step  in  the   plaintiff's  case,  and  on  her  failing  in  that,  her  whole 

DEC.  8.      su^  foil8^-     But  that  does  not  make  the  point  a  preliminary  point  decided 

—        so  as  to  exclude  essential  evidence.     Nor  does  it  appear  that  any  such 

PRIVY      evidence  was  excluded.     It  seems  to  their  Lordships,  judging  as  well  as 

COUNCIL    fchev  can  on  kb'8  ex  PUTte  application,  that  the  High  Court  uas  miscarried 

'  in  purporting  to  remand  under  section  562,  and  that  the  case  would  rather 

17  A.  112     fall  under  section  565  which  requires  the   appellate  Court  to  decide  issues 

iP.C  )  =  5     on  which  the  evidence  has  been   taken.     However  this  may  bo,  the  ques- 

M  L.J.  20=  tion  is  whether  the   decree  of  the    High    Court  is    final.     It  appears  to 

22  I.  A.  1  =  6  their  Lordships  tbaft  it  is  final.     The  case  is  analogous  to  that  of  Rahim- 

Sar.  P.C.J    bhoy  Habibbhoy  v.  Turner  (1),  decided  by  this  Board  in  1890  and  reported 

980.         in  I.L.E.,  15  Bom.  155.     There   the   defendant   denied    his    liability    to 

account  to  the  plaintiff.    The  High  Court  affirmed  his  liability  and  directed 

an  account.     Of  course  the   account    might   turn    out    in  the  defendant's 

favour.     But  their  Lordships  held  that  the  order  establishing  liability  was 

one  which  could- never  be  questioned  again  in  the  suit,  and  that  it  was  the 

cardinal  point  of  the  suit.     Therefore  they  thought  that   leave  to  appeal 

should  be  granted.     In  this  case  the  will  of  Iba  Ali  is  the  cardinal  point 

of  the  suit,  and  as  after  the  decision  of  the  High  Court  that  can  never  be 

disputed  again,  their   order   is   final,    notwithstanding   that  there  may  be- 

subordinate  inquiries  to  make. 

Their  Lordships  will  therefore  humbly  advica  Her  Majesty  to  grant 
special  leave  to  appeal. 

Solicitor  for  the  petitioner  Mr.  T.  C.  Summerhays. 


17  A.  117  =  15  A.  W.N.  (1895)  21. 

[117]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Knoat  and  Mr.  Justice  Aikman. 


GANGA  PRASAD  (Plaintiff}  v.  LAL  BAHADUR  SINGH  AND  ANOTHER 
(Defendants) .*      [22nd  December  1894.] 

Civil  Prcttdure  Code,  ss.  566,  574 — Issue  not  disposed  of  by  the  lower  appellate  Court — • 
Procedure. 

In  a  suit  for  money  due  under  a  bond  the  plaintiff  tendered  three  witnesses 
in  the  Court  of  first  instance  to  prove  execution  of  the  bond.  That  Court  having 
examined  one  of  such  witnesses  declined  to  examine  the  others, being  satisfied  on 
his  evidence  of  the  genuineness  of  the  bond,  and  passed  the  decree  in  favour  of 
the  plaintiff.  On  appeal  by  the  defendant  the  lower  appellate  Court  disposed  of 
the  sole  issue  in  the  appeal,  viz,  execution  or  non  execution  in  the  following 
words  : — "  I  do  not  think  the  claim  made  out  by  the  plaintiff  on  his  own  evid- 
ence." 

Held,  that  under  the  circumstances  above  described  it  was  competent  to  the 
High  Court  in  second  appeal  to  act  under  s.  566  of  the  Code  nf  Civil  Procedure 
and  refer  an  issue  as  to  the  execution  or  non-execution  of  the  bond  in  suit  to  the 
lower  appellate  Court,  that  issue  having  practically  not  been  tried  at  all  by  the 
said  Court, 

Kanhai  Lai  v.  Manorath  Ram  (2),  Madho  Singh  v.  Kashi  Singh  (3)  and 
Durga  Dihal  Das  v.  Anoraji  (4)  referred  to. 


*  Second  Appeal,  No.  261  of  i894,  from  a  decree  of  J.  J.  McLean,  Esq.,  District 
Judge  of  Cawnpore.  dated  the  3nd  January  1894,  reversing  a  decree  of  N.  L.  Banerji, 
Munsif  of  Haveli,  Cawnpore,  dated  the  5th  December  1892. 

(1)  15  B.  155=  18  LA.  6.  (2)  14  A. W.N.  (1894)  19. 

(3)  16  A.  342.  (4)  14  A. W.N.  (1894)  190. 
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THE  facts  of  this  case  were  as  follows  : —  1894 

The  plaintiff  sued  to  recover  money  upon  a  bond  alleged  to  have  been     DEC  -22. 
executed  in  his  favour  by  the  defendants.  The  defendants  denied  execution. 
An  issue  was  framed  by  the  Court  of  first  instance  (Munsif  of  Gawnpore.)     APPEL- 
as  to  whether  the  bond  was  or  was  not  executed  by    the    defendants    in       LATE 
favour  of  the  plaintiff.     The  plaintiff  upon  the  day  appointed  for  the  hear-      CIVIL 

ing  tendered  three  witnesses  in  support  of  his  allegation  that  the  bond  had        

been  so  executed.     The  Court  examined  only  one   of,  the  three  and,  being  1?  A  117  = 
satisfied  upon  the  evidence  of  that  witness  that  the  bond  was  duly  execu-    18  A.W.N. 
ted,  decreed  the  plaintiff's  claim  ;  but  the    Court  declined  to    examine  the    (1898)  21, 
other  witnesses  for  the  plaintiff,  apparently  on  the  ground  that  it  consider- 
ed the  evidence  of  the  first  witness    sufficient  to    establish  the    plaintiff's 
claim. 

[118]  The  defendants  appealed.  The  lower  appellate  Court  (District 
Judge  of  Cawnpore)  disposed  of  the  sole  issue  before  it,  viz.,  execution 
or  non-execution  of  the  bond  in  suit,  in  the  following  terms  : — "The 
evidence  on  the  record  is  very  meagre,  but  I  observe  that  plaintiff  only 
called  one  witness  to  prove  the  bond,  Moti  Lai,  patwari,  the  writer,  and 
none  of  the  four  attesting  witnesses  to  it  (Debi,  Baldeo,  Bbawani  and 
Gokul)  were  called.  The  patwari  may  or  may  not  be  an  independent 
witness.  The  bond  is  not  registered.  It  appears  that  appellant's  zamin- 
dari  property  is  mortgaged  to  plaintiff  for  Rs.  2,000.  Under  these  circum- 
stances, if  plaintiff  did  make  a  further  advance  at  all,  he  would  have  done 
it  on  better  security  than  an  unregistered  bond.  The  appellant's  plea  as 
to  witnesses  seems  also  well-founded.  The  case  had  been  adjourned 
owing  to  plaintiff's  absence  and  defendant  had  to  summon  his  witnesses  for 
the  adjourned  hearing.  They  did  not  attend.  Apparently  defendant  asked  a 
further  opportunity  which  was  refused,  but  the  record  is  not  very  clear  as 
to  this.  However,  I  do  not  think  the  claim  made  out  by  the  plaintiff  on 
his  own  evidence."  The  Court  proceeded  to  allow  the  appeal  and  dismiss 
the  plaintiff's  suit. 

The  plaintiff  thereupon  appealed  to  the  High  Court. 

Munshi  Bam  Prashad  and  Munshi  Gobind  Prasad,  for  the  appellant. 

The  respondents  were  not  represented. 

JUDGMENT. 

I.KNOX  and  AlKMAN,  JJ. — The  appellant  in  this  second  appeal,  was 
plaintiff  in  the  Court  of  first  instance.  He  brought  a  suit  based  upon  a 
bond  alleged  to  have  been  executed  by  the  respondents  in  his  favour.  The 
respondents  denied  execution.  An  issue  was  framed  as  to  whether  the 
bond  was  or  was  not  executed  in  favour  of  the  plaintiff  by  the  defendants. 
Upon  the  day  appointed  for  hearing  the  case,  the  plaintiff  tendered  three 
witnesses  in  support  of  his  allegation  that  the  bond  had  been  so  executed. 
The  Court  examined  only  one  of  the  three,  was  satisfied  upon  the  evidence 
of  that  witness  that  the  bond  had  been  duly  executed,  and  decreed  the 
plaintiff's  [119]  claim.  The  evidence  of  the  remaining  witnesses  tendered 
by  the  plaintiff  was  not  taken,  because  the  Court,  so  far  as  we  can  judge 
from  an  order  endorsed  upon  the  written  paper  under  which  plaintiff 
tendered  his  witnesses  for  examination,  considered  that  the  evidence  of  the 
one  witness  examined  by  the  Court  was  sufficient  to  prove  the  issue.  We 
do  not  understand  how  the  Court  of  first  instance  could  have  passed  on 
order  virtually  prejudging  the  case  before  it  proceeded  to  hear  the  defence 
set  up  by  the  defendants.  Unless  this  action  admits  of  some  explanation, 
which  is  not  before  us,  we  have  no  hesitation  in  saying  that  such  action 
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1894       on  the  part  of  the  Munsif  was  most  improper  and  ought  never  to  be  repeated. 
DEC  22.    The  Munsif  passed  a  decree  in  favour  of  the  plaintiff. 

Upon  appeal  preferred   by  the  defendants,  the  lower  appellate  Court 
APPEL-     disposed  of  the  issue   raised  before  it,  i.e.,  execution  or  non-execution   of 
LATE       the  bond,  in  a  manner,  which  we  cannot  but  characterize  as  most  unsatis- 
OiViL.      factory.     That  Court  was  dealing  as  a  Court  of  appeal   with  a  question  of 
fact,  and  its  decision  upon  that  is  by  law  final,  provided  there  has  been  no 
17  A.  117=  substantial  error  or  defect  in    the  procedure  which  may  possibly    have 
13  A.W.N.   produced  error  or  defect  in  the  decision  of  the  case  upon  the  merits.     In 
41895  21.     this,  and  in  other  cases  which  have  come  before  us,  we  have  found   strong 
reasons  for  doubting  whether  Courts  of  first  appeal  fully  appreciate   the 
grave  responsibility  which  the  law    thus  imposes  upon    them.     In  the 
present  instance,  it  is  difficult  to  understand  how  the  learned  Judge  could 
have  brought  himself  to  finally  dispose  of  the  question  of  fact  before  him 
by  the  observation — "  I  do  not  think  the  claim  made  out  by  the  plaintiff, 
on  his  ovrn  evidence.  "     This  is  neither  a  trial  of  the   issue    before  him 
nor  a  proper  judgment  under  s.  574  of  the  Code.     We   have  therefore 
before  us  in  second  appeal  a  case  in  which  there  has  been  in    our  opinion 
no  trial  of  the  sole  issue  raised  in  the  case  by  tha  lower  appellate    Court 
before  which  it  was    so   raised.     It    is    perfectly  obvious    that,    as    the 
parties  are  entitled  to  a  trial  of  the  issue,  and  as  the  issue  has  not  been  tried, 
in  some  way  or  another  trial  of  that  issue  must  still  be  made.     Sitting  as 
a  Court  of  second  aopeal,  we  are  precluded  from  trying  questions  of  fact, 
and  this  [120]  issue,  which  is  the  sole  issue,  and  the  trial  of  which  is  essen- 
tial to  a  right  decision  of  the  suit  upon  the  merits,  must  be  tried  by  the  Court 
or  Courts  below.     The  learned  vakil  for  the  appellant  moved  us  to  set  aside 
the  decree  of  the  lower  appellate  Court,  an^    „•  have  the  case  remanded  for 
a  second  decision.     In  support  of  this  he  cited  the  cases  of  Kanhai  Lai  v. 
Manorath  Ram  (1),   Madho  Singh  v.  Kashi  Singh  (2)  and  Durga  Dihal 
Das  v,   Anoraji  (3).     We  have  very  .carefully  considered  all  these  three 
decisions',  and,  as  our  judgment  showp,  have  been  met  with  the  difficulties 
by  which  the  learned  Judges  who  decided  thosecases  felt  themselves  pressed. 
While  considering  whether  we  could  adopt   the  procedure  laid  down  in 
those  cases,  we  find  ourselves   in  this  case  face  to  face  with  the  difficulty 
created  by  the   very   positive  and  imperative  provisions  of  P,  564  of  the 
Code.     By   that   section    an    appellate   Court  is  expressly  debarred  from 
remanding  a  case  for  a  second  decision,  except  as  provided  in  s.  562.    Now 
in  the  case  before  us  it  is  impossible  to  hold  that  the  lower  appellate  Court 
disposed   of  the  appeal  before  it  upon   a  preliminary  point.     The  case 
appears   to  us  to  fall   within  the  provisions  of  s.  566.     We  have  above 
declared   that  the  lower  appellate   Court  has  not  tried  the  issue  essen- 
tial to  the  right  decision  of  the  suit  upon   the  merits.  We  therefore  refer 
that   issue   for   trial  to   that  Court,   and  as  that  Court,  not  having,  tried, 
could  not  legally  decide  the  issue,  we  direct  the  lower  appellate  Court  to 
take  all  the  evidence  tendered  by  the  parties,  to  try  the  issue  before  it  and 
to   return  to  this   Court  its  finding   thereon  together  with  the  evidence. 
Ten  days  will  be   allowed    after  return  within  which  either  party  may 
present  a  memorandum  of  objections  to  tbe  findings. 

Issue  referred. 


(1)  14  A.W.N.  (1894)  19. 


(2)  16  A,  342. 
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QUEEN-EMPRESS  V.  AJUDHIA 

17  A.  120  =  15  A  W.N.  (1893)  22, 
APPELLATE  CEIMINAL. 
Before  Mr.  Justice  Banerji. 


17  All.  122 


QUEEN-EMPRESS  v.  AJUDHIA.*    [lObh  January,  1895.] 

Act  No.  XLV  of  1860  (Lilian  Pencil  Code),  ss.  75,  457,  511 — Attempt  to  commit  house- 
breaking  by  night  after  previous  convi.tion^— Sentence. 

Section  75  of  Aot  No.  XLV  of  1860,  does  not  apply  to  the  case  of  an  attempt 
to  commit  the  ofianca  punishable  uuder  s-  457  of  the  Code,  after  previous  convic- 
tions [121]  of  oBenoes  falling  within  Chapter  Xtl  or  Chapter  XVII,  suoh  offence 
being  punishable  under  a.  511.  Shea  Saran  Tato  v.  The  Empress  (1),  Empress 
of  Jndia  v.  Ram  Dayat  (2),  Empress  v,  Nana  Rahim  (3)  and  Queen  Em?nss  v, 
Sricharan  Biuri  (1)  referred  to. 

[P.,  14  P.R.  1906  (Cr.)  =  12  P.L.R.  1907  =  15  P.W.R/1907  =  5  Or.  L.J.  85;  Appr., 
17  A.  123  (124);  R.,  10  Bom.  L.R.  26  =  7  Cr.L.J.  32  I33j  =  3  M.  L.  T.  122 
(123).] 

THE  facts  of  this  case  sufficienbly  appear  from  the  judgment  of 
Banerji,  J. 

The  Government  Pleader,  (Munahi  Ram  Prasad)   for  the  Crown. 

JUDGMENT. 

BANERJI,  J. — The  appellant  Ajudhia  was  committed  to  the  Court  of 
the  Sessions  Judge  of  Ghazipur  charged  with  the  offence  of  house-breaking 
by  night  in  order  to  the  committing  of  theft  punishable  under  s.  457  of 
the  Indian  Penal  Code.  He  had  four  previous  convictions. 

It  has  been  proved  by  clear  and  unimpeachable  evidence  that  Ajudhia 
was  caught  in  the  act  of  digging  a  hole  through  the  wall  of  the  house  of 
Ram  Lakhan  Sonar.  There  can  be  no  doubt  that  his  intention  was  to 
commit  theft.  As  he  did  not  enter  the  house  ha  was  guilty  of  an  atnempt 
to  commit  the  offence  punishable  under  the  last  clause  of  s.  457  of  the 
Indian  Penal  Code,  and  was  properly  convicted  by  the  then  Officiating 
Sessions  Judge. 

On  the  question  of  sentence  the  learned  Sessions  Judge  was  of  opinion 
that,  as  Ajudhia  had  previous  convictions  for  offences  punishable  with 
rigorous  imprisonment  for  three  years  and  upwards  under  Chapter  XVII 
of  the  Indiau  Penal  Code,  s.  75  of  that  Code  applied  to  his  case.  He  was 
further  of  opinion  that  the  terms  of  s.  75  precluded  him  from  passing  a 
sentence  of  transportation  which  should  be  of  less  duration  than  for  life. 
He  also  thought  that — "  whereas  s.  457  prescribed  a  maximum  term  of 
fourteen  years'  imprisonment  even  for  the  first  offence,  s.  75  of  the  Indian 
Penal  Code,  which  refers  to  second  convictions,  limits  the  maximum  to 
ten  years'  rigorous  imprisonment."  And  he  held  that,  although  under  s.  511 
he  could  have  sentenced  the  accused  to  seven  years'  rigorous  imprison- 
ment, if  he  had  no  previous  convictions,  he  was  limited  by  the  provisions 
of  s.  75  to  the  power  of  sentencing  the  accused  to  five  years'  rigorous  im- 
prisonment only  by  reason  of  the  [122]  accused  having  been  repeatedly 
convicted  on  previous  oacasions.  The  learned  Sessions  Judge  has  accord- 
ingly sentenced  Ajudbia  to  five  years'  rigorous  imprisonment,  that  being, 
according  to  the  learned  Judga,  "  the  utmost  penalty  permitted  by  the 
law." 


1895 

JAN  10. 

APPEL- 
LATE 
CRIMINAL. 

17  A.  270  = 
15  A  W.N. 

(1835)  22. 


*  Criminal  Appeal  No.  1005  of  1894, 
(1)  9  0.  877.  (2)  3  A.  773.  (3)  5  B.  140,  (4)  14  C.  357. 
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1895  On  all  the  above  points  the  views  of  the  learned  Sessions  Judge  are 

JAN.  10.     clearly  erroneous.     Section  75  empowers  a  Court  to  award  in  the  case  of 
certain  offences  mentioned  in  the  section  a  more  severe  sentence  on  a 
APPEL-    second  conviction  than  that  which   the   offender  would   otherwise  have 
LATE       been  liable  to.     As  was  held  in  Sheo  Saran  Tal  v.   The  Empress   (1),  the 
CRIMINAL,  object  of  the  section  is  "  to  provide  for  an  additional  sentence,  not  for  a 
lees  severe  sentence,  on  a  second  conviction,"    and    "  recourse  should  not 
.  17  A  120=  be  had  to  that  section  if  the  punishment  for  the  offence  committed   is  it- 
IB  A.W.N,   8elf  sufficient."     It  could  never  be  the  intention  of   the  Legislature  that 
(1895;  22.    the  punishment  for  an  offence  on  a  second  conviction  should  ba  less  than 
what  it  would  have  been  on  a  first  conviction.     If,  therefore,  s.  75  applied 
to  the  case,  the  learned  Judge  was  not  precluded  by  its  provisions  from 
passing  a  more  severe  sentence  than  that  which   was  admissible  under 
it,  if  the  higher  punishment  could  be  awarded  for  the  offence  on   a  first 
conviction. 

The  learned  Judge  evidently  overlooked  the  provisions  of  s.  59  of  the 
Indian  Penal  Code  in  coming  to  the  conclusion  that  he  was  precluded  by 
the  provisions  of  s.  75  from  passing  a  sentence  of  transportation  which 
should  be  of  less  duration  than  for  life.  Under  s.  75,  when  it  applies, 
an  offender  is  liable  to  an  alternative  sentence  of  ten  years'  rigorous 
imprisonment.  By  s.  59,  where  the  offender  is  punishable  with  imprison- 
ment for  seven  years  or  upwards,  the  Court  is  competent  to  award  the 
sentence  of  transportation  instead  of  imprisonment,  such  transportation 
not  being  for  a  shorter  period  than  seven  years,  and  not  exceeding  the 
term  of  imprisonment  which  could  be  awarded  for  the  offence. 

In  this  case  the  learned  Sessions  Judge  has  erred  in  applying  s.  75  of 
the  Indian  Penal  Code.  That  section  applies,  in  the  case  of  a  second 
conviction,  to  offences  punishable  under  Chapter  XII  or  [123]  Chapter 
XVII  of  the  Code.  An  attempt  to  commit  an  offence  is  itself  an  offence 
within  the  definition  of  an  offence  as  given  in  s.  40,  and  where  no  express 
provision  is  made  in  any  other  part  of  the  Code  for  the  punishment  of 
such  offence,  it  is  punishable  under  s.  511.  An  attempt  to  commit  house- 
breaking  by  night  is  punishable  under  s.  511  only.  That  section  appears 
in  Chapter  XXIII  of  the  Code.  Although,  therefore,  the  offence  of  house- 
breaking  by  night  is  punishable  under  s.  457,  which  appears  in  Chapter 
XVII,  the  offence  of  attempting  to  commit  house-breaking  by  night  is  not 
punishable  under  that  Chapter,  but  is  punishable  under  Chapter  XXIII 
only.  As  s.  75  does  not  apply  to  offences  other  than  those  punishable 
under  Chapter  XII  or  Chapter  XVII,  the  learned  Sessions  Judge  was 
wrong  in  applying  it  to  the  present  case.  I  am  fortified  in  this  opinion  by 
the  rulings  of  this  Court  in  Empress  of  India  v.  Ram  Dayal  (2),  of  the 
Bombay  High  Court  in  Empress  v.  Nana  Rahim  -(3)  and  of  the  Calcutta 
High  Court  in  Queen-Empress  v.  Sricharan  Bauri  (4). 

The  appellant,  Ajudhia,  has  been  properly  convicted  of  an  attempt  at 
house-breaking  by  night  with  intent  to  commit  theft.  For  this  offence  he 
was  liable,  under  s.  511,  to  be  sentenced  to  seven  years'  rigorous  imprison- 
ment, that  being  one-half  of  the  largest  term  of  imprisonment  provided  by 
the  last  portion  of  s.  457  for  the  offence  of  house-breaking  by  night  with 
intent  to  commit  theft.  The  sentence  of  five  years'  rigorous  imprisonment 
passed  on  Ajudhia  was  therefore  a  legal  sentence,  and  it  was  in  my 
opinion  a  proper  one.  The  appeal  is  dismissed. 

(1)  9  0.  877.  (2)  3  A,  773,  (3)  5  B.  110,  (II 11  0.  357. 
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17  A,  123  =  18  A.W.N.  (1895)  23.  1895 

APPELLATE  CRIMINAL.  J^9. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji.  APPEL- 

LATE 
QUEEN-EMPRESS  v.  BHAROSA.*     [9bh  January,  1895.]  CRIMINAL. 

Act  No.  XLV  of  1860  (Indian  Penal  Code),  (s,  75,  511—  Attempt   to  ccmmit  an  offence    *„  A~"i23  = 
after  previous  conviction  —  Sentence. 

T  B    A     vxr   M 

Section  75  of  the  Indian  Penal  Code  does  not  apply  to  oases  which  are  confined 
to  s.  511  of  that  Code.     The  offences  which  come  under  s.  511  must  be  punished     (1895)  23, 
entirely  irrespective  of  s.  75.     Queen-  Empress  v.  Ajudhia  (1)  approved. 

IF.,  14  P.R.  1906  (Or.)-ia  P.L.R.  1907  =  15  P.W.R   1907  (Cr.)  =  5  Or.  L.J.  85  ;  R.,  10 
Bom.  L.R.  26  =  7  Cr.  L.J.  32  (33)  =  3  M.L.T.  122  (123).] 


THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Edge,  0.  J. 

Neither  the  appellant  nor  the  Crown  was  represented. 

JUDGMENT. 

EDGE,  0.  J.  —  Bharosa  Bhar  has  appealed  against  a  conviction  for  an 
attempt  to  commit  the  offence  punishable  under  s.  379  of  the  Indian 
Penal  Coae  and  the  sentence  of  three  years'  rigorous  imprisonment  passed 
taereon.  He  has  had  notice  to  show  cause  why  he  should  not  be  con- 
victed of  an  offence  under  s.  451  of  the  Indian  Penal  Code  and  why  his 
sentence  should  not  accordingly  be  enhanced.  The  case  against  him  is  a 
very  clear  one.  A  prostitute,  her  brother  and  her  servant,  were  sleeping 
in  the  verandah  of  her  house,  which  was  made  practically  a  part  of  her 
house  by  chiks  or  screens  which  cut  it  off  from  the  outside.  In  this 
inclosed  verandha  where  the  persons  were  sleeping,  there  was  a  box 
containing  six  bundered  rupees'  worth  of  jewelry  and  articles  of  clothing. 
The  prisoner  was  caught  in  the  act  of  trying  to  remove  the  box.  He  was 
charged  with  the  commission  of  the  offence  punishable  under  s.  457 
of  the  Indian  Penal  Code.  The  Officiating  Sessions  Judge  considered 
that  he  could  not  be  convicted  under  that  section  and  convicted 
him  under  s.  511  read  with  s.  379  of  the  Indian  Penal  Code.  The 
Sessions  Judge  went  at  some  length  into  the  question  of  previous  con- 
victions charged  against  the  prisoner.  Taking  the  view  which  he  did 
of  the  offence  committed  by  the  prisoner,  s.  75  of  the  Indian  Penal 
Coda  could  not  possibly  apply.  Section  75  does  not  apply  to  cases  which 
are  confined  to  s.  511  of  the  Indian  Penal  Code.  The  offences  which 
come  under  s.  511  of  the  Indian  Penal  Code  must  be  punished  entirely 
irrespective  of  s.  75  of  that  Code.  I  have  had  the  opportunity  of  reading 
the  judgment  of  my  brother  Banerji  in  Queen-  Empress  v.  Ajvdhia  (1) 
where  he  deals  with  the  question  of  the  applicability  of  s.  75,  and  I  may 
say  that  I  entrirely  agree  with  the  view  of  the  law  as  in  that  judgment 
expressed.  As  it  was,  the  sentence  which  was  passed  by  the  Sessions 
Judge  was  illegal.  The  utmost  sentence  of  imprisonment  that  can  be  passed 
for  the  full  offence  under  s.  379  is  three  years'  rigorous  imprisonment  with 
[125]  or  without  fine.  When  the  offence  committed  is  only  an  attempt 
to  commit  the  offence  of  theft,  s.  511  applies,  and  the  utmost  sentence  of 
imprisonment  which  can  be  imposed  for  the  offence  is  half  of  that  which 
can  be  given  for  the  full  offence.  The  sentence  of  imprisonment  which 

•  Criminal  Appeal  No.  928  of  1894. 
(1)  17  A.  120  =  15  A.W.N.  (1895)  22. 
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1895       may  be  given  for  the  full  offence  of  theft  can  only  exceed  three  years' 
JAN.  9.      rigorous  imprisonment  if  the  accused  has  been  previously  convicted  of  an 
offence  to  which  s.  75  of  the  Code  applies  ;  but,  as  a.  75  does  not  apply  to 
APPEL-     offences  under  Chapter  XXIII,  in   which  s.  511  is,  the  sentence  for  the 
LATE       attempt  to  commit  the  offence  cannot  be  enhanced  by  any  application  of 
CRIMINAL.  8-  75.     In  our  opinion  the  accused  certainly  committed  the  offence  of  house- 
trespass  with  the  intention  of  committing  theft.    We  set  aside  the  convic- 
17  A.  123=   tion  and  sentence  passed  upon  the  accused  and  convict  him  of  the  offence 
15  A.W.N,    punishable  under  the  last  clause  of  s.  451  of  the  Indian  Penal  Code.     The 
(1895;  28,    accused  admitted  a  previous  conviction  under  s.  380  of  the  Indian  Penal 
Code,    in    respect    of    which    he  was  sentenced  to  two  years'  rigorous 
imprisonment  and  20  stripes.     We  sentence  him  under  s.  451  of  the  Indian 
Penal  Code  to  be  rigorously    imprisoned  for  five  years.     The  period  of 
imprisonment  already  undergone  will  form  part  of    his    sentence.     We 
dismiss  this  appeal. 

BANERJI,  J. — I  concur, 


17  A.  125  =  15  A.W.N.  (1695)  24. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.  Chief  Justice,  and  Mr.  Justice,  Banerji. 


ACHHAN  KUAR  AND  ANOTHER  (Defendants)  v.  THAKUR  DAS  AND 
OTHERS  (Plaintiffs).*     [llth  January,  1895.] 

Hindu  Law— Hindu  widow— Power  of  widow  of  scnless  Hindu  to  mortagage  ancestral 
properly— Pardah-nashin  woman,  conditions  necessary  to  the  execution  of  a  valid 
deed  by — Expectancy— Mortgage  purportii  g  to  be  ot  property  in  which  one  o/  the 
professed  executants  had  an  iitterett  in  expectancy  only. 

One  Raja  Kbaiiati  Lai  died  in  1866  possessed  of  considerable  property  both 
moveable  and  immoveable.  He  left  surviving  him  a  widow,  Raui  Hulas  Kuar, 
wbo  [126]  died  in  1878,  a  daughter,  Rani  Aochan  Ku-ir,  married  to  one  Raja 
Lalji,  and  two  grandsons,  sons  oi  Acohan  Kuar,  Kuar  I  nay  at  Singh  and  Kuar 
Bhamsher  Bahadur,  the  latter  of  whom  died  some  lime  subsequent  to  1881,  as 
did  also  bis  father  Raja  Lalji. 

In  December,  1877,  a  mortgage-deed  was  executed  over  certain  of  the  ancestral 
property  of  the  family  of  Khairati  Lai,  the  ostensible  executants  being  Raja 
Lalji  for  himself,  and  Hulas  Kuar,  Aohhan  Kuar  and  Inayat  Singh  through  Lalji 
as  tbeir  general  attorney.  This  deed  was  to  secure  a  debt  of  Rs.  10,000  stated 
to  be  to  some  small  extent  for  an  advance  in  cash,  and  as  to  the  balance  in  respect 
of  certain  previous  debts  and  interest  thereon.  At  the  date  of  this  bond  both 
Inayat  Singh  and  Shamsher  Bahadur  were  minors, 

In  April  1881,  Hulas  Kuar  having  in  the  meanwhile  died,  and  Inayat  Singh 
having  attained  majority,  but  Shamsher  Bahadur  being  still  a  minor,  a  second 
bond  of  a  similar  nature  to  the  former  was  executed  by  Lalji,  Aohhan  Kuar  and 
Inayat  Singh  for  Rs.  20,000,  this  sum  being  recited  as  composed  of  various  debts 
of  eavlier  date  with  interest  thereon,  of  an  advance  to  pay  Government  revenue, 
an  advance  for  expenses  of  the  marriage  of  Lalji's  daughter  and  a  very  small 
balance  in  cash. 

It  was  not  ehown  that  the  debts  secured  by  either  of  these  two  bonds  were 
debts  incurred  for  legal  necessity  by  the  widow  or  daughter  of  Khairati  Lai,  or 
that  the  mortgagees  after  due  inquiry  had  reasonable  grounds  for  believing  that 
suoh  necessity  existed,  nor  was  it  shown  that  the  mortgages  were  entered  into 
with  the  consent  of  all  the  husband's  kindred  under  circumstances  which  might 
raise  a  valid  presumption  that  the  debts  secured  by  them  were  properly  incurred. 


'  First  Appeal  No.  22  of  1891,  from  a  decree  of  Maalvi  Jafar  Husain,  Additional 
Subordinate  Judge  of  Bareilly,  dated  the  13lh  January,  1892, 
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It  was  further  not  shown  that  the  power-of-attorney  under  which  Lalji  purport-        1893 
ed  to  act  in  executing  the  bond  of  1877  on  behalf  of  Hulas  Kuar,  Aohhan  Kuar     JAN    ^ 

and  Inayat  Singh  was  ever  properly  explained  to  the  professed  executants  or  that          _J 

they  understood  its  import  ;  nor  was  it  shown  that  either  of  the  bonds  was  duly       . 
explained   to  and  comprehended  by  the  professed  executants,  other  than  Lalji      APPJ5L- 
himself,  in  manner  required  by  law  in  the  case  of  documents  executed  by  pardah-        LATE 
nashin  women  ;  nor,   though  at  the  date  of  the  execution  of  the  second  bond!       riTT7Tr 
Inayat  Singh  bad  attained  the  age  of  majority,  did  it  appear  that  he  signed  the      UIVlLi. 
bond  with  any  clear  knowledge  of  its  contents,  or  of  the  liability  which  he  was 
professing  to  incur  thereby,  or  otherwise  than  through  the  influence  brought  to    **  A-  **»" 
bear  on  him  by  his  father,  Lalji.  IS  A.W.N. 

Held,  on  suit  by  the  mortgagees  to  bring  to  sale  the  ancestral  property  which     (1893)  24. 
ha/d  been  of  Khairati   Lai  in  his  lifetime  in  enforcement  of  the    two  mortgages 
abovementioned,  that  the  mortgages  were  not  binding  on  the  alleged  executants 
or  on  the  ancestral  property  at  the  date  of  suit  in  the  hands  of  Aohban  Kuar. 

Kuar  Inayat  Singb's  interest  in  the  family  property  in  suit  could  only  be 
affected  by  the  mortgage  of  the  2nd  of  April,  1881,  on  proof  that  the  debt  was  in 
fact  one,  or  was,  on  reasonable  inquiry  by  and  statements  made  to  the  lenders  of 
[127]  the  money  believed  by  them  to  be  one,  in  respect  of  which  his  mother  Rani 
Aohhan  Kuar,  as  a  Hindu  daughter  in  possession,  could  mortgage  or  charge  the 
family  property  beyond  her  own  then  vested  interest  in  it,  or  on  proof  that  he,  as 
one  of  the  reversioners,  by  joining  with  his  mother  in  executing  the  document  of 
mortgage,  led  the  landers  of  the  money  to  believe  that  such  a  necessity  existed 
for  the  loan  as  enabled  the  Hindu  daughter  to  create  a  valid  mortgage  on  the 
family  property  beyond  the  extent  of  her  own  life-interest. 

The  Hindu  law  which  prevaies  in  these  Provinces  recognizes  no  power  in  a 
reversiouer  to  sell  or  mortgage  bis  interest  in  expectancy,  even  although  he  may 
be  the  heir-apparent. 

It  is  absolutely  necessary,  before  holding  that  a  pardah  nashin  lady  or  her  pro- 
perty is  liable  on  a  contract  alleged  to  have  been  made  by  her,  ot  in  consequence 
of  an  alleged  execution  by  her  of  a  general  power-of-attorney,  to  be  reasonably 
satisfied  that  the  liability  she  was  incurring  and  the  nature  of  the  transaction  were 
explained  to  her  ;  and  more  particularly  is  this  the  case  if  it  is  sought,  by  reason 
of  her  having  executed  a  document,  to  fix  het  find  her  property  witb  a  liabilty 
to  pay  a  debt,  which,  if  the  document  had  not  been  executed  by  her  or  by  an  agent 
appointed  by  her  with  adequate  power,  could  nob  have  been  enforced  against  her 
or  her  property.  It  is  also  necessary  when  money-lenders  in  this  country  seek  to 
enforce  against  the  property  of  a  Hindu  family  a  contract  of  mortgage  made  by  a 
reversioner,  who,  although  of  age  at  the  time,  was  then  still  of  tender  years  and 
without  experience  of  business,  for  the  Court,  when  the  question  is  raised,  to  be 
satisfied  that  the  reversioner  understood  the  nature  of  the  transaction  and  the 
effect  of  the  contract  which  he  was  entering  into,  or  that  the  reversioner  of  the 
family  property,  in  which  the  reversioner  had  an  estate  in  expectancy  only,  was 
liable  for  the  debt  in  respect  of  which  the  mortgage  is  sought  to  be  enforced  and 
that  no  unfair  advantage  was  taken  of  the  reversioner's  youth  and  inexperience. 

[Affirmed,,  21  A.  71  (P.<3-)  =  2  C.W.N.    729«25  I.A.  183  =  7  Bar.  417;  R.,  3  Bom. 

L.R.  658  ;  143  P.L.B.  1905.] 

• 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Mr.  T.  Conlan  and  Mr.  D.  N.  Banerji,  for  the  appellants. 
The  Hon'ble  Mr,  Cohin  find  Babu  Jogindro   Nath  Chaudhri,  for  the 
respondents. 

JUDGMENT. 

EDGE,  G.J.,  and  BANERJI,  J.—  Toe  plaintiffs  in  the  suit,  in  which  this 
appeal  has  been  brought  by  the  detendants,  brought  their  suit  in  the 
Court  of  the  Subordinate  Judge  of  Bareilly  to  recover  Bs.  86,338-13-0, 
with  costs  of  suit,  interest  during  the  pendency  of  the  suit  and  future 
interest,  by  sale  of  certain  ancestral  property  of  the  defendants,  and  they 
further  prayed  for  a  decree  against  the  defendants  personally.  The  suit 
was  brought  upon  two  mortgage  [128]  bonds,  dated  respectively  the  2nd 
of  December  1877,  and  the  1st  of  April,  1881.  The  bond  of  the  2nd  of 
December,  1877,  was  alleged  to  have  been  made  by  Raja  Lalji  on  his  own 
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1895        behalf,  and  by  Eani  Hulas  Kuar,    Rani  Aohhan  Kuar   and    Kuar    Inayat 
JAN   n.     Singh  through   Raja.  Lalji  as  their  general  attorney.     The  consideration 
was  stated  in  the  bond  to  be  Rs.  10,000,  the   details  of  which,  as  given  in 
APPEL-     the  bond,  were  : — 

LATE  RS-     a-  P- 

p                              On  account  of  hundis           ...                 ...  7,000     0  0 

On  account  of  interest  upon  the  hundis,  188     3  0 
17  A.  125=                   On  account  of  the  interest  of  the   bond, 
13  A.W.H.                       dated    25th  May    1877,    in   respect  of 

(1895J  2*.                         the  2nd  quarterly  payment                   ...  500     0  0 


7,688     3     0 
Cash  ...      2,311  13     0 


Total  ...  10,000      0    0 

The  bond  of  the  1st  of  April  1881,  was  alleged  to  have  been  made 
by  Raja  Lalji,  Rani  Achan  Kuar  and  Kuar  Inayat  Singh.  The  considera- 
tion was  stated  in  the  bond  to  be  Rs.  20,000,  the  summary  details  of 
which  as  given  in  the  bond,  were  : — 

Rg.     a.     p.  Rs.     a.     p. 

Interest  on  two  bonds       .  ...         8,40210     9 

Deduct  previous  payment  ...  302  10     9     ...  8,100     0     0 


In  respect  of  a  Rukka,  dated  1st  December  1980. 

Principal  amount     ...  ...  ...  10,475     0     0 

In  respect  of  the  interest  on  the  amount  of  the 

Rukka  ...  ...  ...  ...  1,300  14     0 

In  cash  124  2  0 


20,000    0    0 

[129]  The  details  of  the    above   sum  of    Rs.  8,100    as  given    in  the 
bond  were  : — 

Rs.     a.     p 

Compound    interest  in  respect   of  the  bond  for 
Rs.  20,000  dated  25th  May  1877,  up  to  end  of 
March  1881  ...  ...  ...  5,251     10     9 

Compound  interest  in  respect  of 
the  bond  for  RS.  10,000,  dated 
2nd  December  1877,  up  to  end 

of  March  1881  3,151     0     0 

Deduct  previous  payment        ...  30210     9  2,848     5     3 


The  details  of  the  above  sum  of  Ra.  10,175    as     given  in    the    bond, 
were  : — 

Rs.     a.     p. 
On   22nd  June   1879,   for  revenue          ...  ...     2,000    0    0 

On  5th  November  1879,  to  pay  interest  to  Intizam 

Begam  ...  ...  ...  ...     1,575    0     0 

On  17th  May  1880,  to  defray  expenses  of  daughter's 

marriage  ...  ...  ...  ...     2,000    0     0 

On  2nd  August  1880,  to  pay  interest,  to  Motti  Ram 

Sah  ...  ...  ...  ...-  4,000    0     0 

On  9ih  October  1880,  to  pay  interest  to  Intizam 

Begam  ...  ...  ...  ...        900    0     0 
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We  have  set  out  the  above  details  of  the  sum  of  Rs.  20,000,  as  it 
will  be  necessary  to  consider  them  carefully  later  on. 

The  sum  of  Rs.  86,338-13  0  claimed  is  composed  of  the  above  men- 
tioned sums  of  Rs.  10,000  and  Rs.  20,000  and  compound  interest  on  those 
sums  amounting  to  Rg.  56,338  13-0. 

The  defendants  pleaded,  inter  alia,  that  the  bond  of  the  2ad  of  De- 
cember 1877,  was  executed  by  Raja  Lalji  alone  during  the  minority  of  the 
defendant  Kuar  Inayat  Singh  and  without  the  knowledge  of  the  defendants; 
that  the  property  alleged  to  have  been  hypothecated  by  the  bond  was  pro- 
perty which  had  belonged  to  Raja  Khairati  Lai  and  was  at  the  date  of  the 
bond  in  the  [130]  possession  of  his  widow,  Rani  Hulas  Kuar  ;  that  the  de- 
fendants had  at  that  tirae  acquired  no  right  to  the  estate  other  than  a  right 
of  .expectancy,  and  that,  if  the  bond  was  the  bond  of  Rani  Hulas  Kuar,  there 
was  no  such  necessity  for  the  loan  as  enabled  Rani  Hulas  Kuar  to  charge 
the  estate  beyond  her  own  life  interest  in  ib. 

The  defendants  admitted  that  they  had  executed  the  bond  of  the  1st 
of  April  1881,  but  they  pleaded,  inter  alia,  that  they  had  executed  that 
bond  under  the  iofluence  and  at  the  earnest  request  of  Raja  Lalji  ;  that  the 
transaction  was  not  explained  to  them,  and  that  they  did  not  understand 
the  document  or  that  the  debt  admitted  or  incurred  under  the  bond  was 
such  as  would  create  liability  upon  the  estate  left  by  Raja  Khairati  Lai, 
which  was  at  the  date  of  the  bond  in  the  possession  by  right  of  inheritance 
of  his  daughter,  Rani  Achhan  Kuar,  who  then  had  living  two  sons,  the 
defendants,  Kuar  Inayat  Singh  and  Kuar  Shamsher  Bahadur.  The 
written  statement  of  the  defendants  is  somewhat  obscurely  and  confusedly 
worded,  but  we  have  above  given  what  we  have  understood  to  be  the 
meaning  of  those  paragraphs  of  the  written  statement  which,  in  the  view 
wo  entertain  of  this  case,  are  material  to  our  judgment. 

The  Subordinate  Judge,  after  what  appears  to  us  to  have  been  a  per- 
functory consideration  of  this  by  no  means  easy  case,  gave  the  plaintiffs 
a  decree  for  sale,  hub  dismissed  their  claim  for  a  decree  personally  against 
the  defendants.  From  that  decree  for  sale  the  defendants  have  brought 
this  appeal. 

The  property  included  in  the  bonds  in  suit  is  ancestral  property  which 
belonged  to  the  joint  Hindu  family,  the  head  of  which  in  his  lifetime  was 
Raja  Khaiarati  Lai  of  Bareilly.  Raja  Khairati  Lai  married  Rani  Hulas 
Kuav,  and  had  by  her  one  child,  a  daughter,  the  defendant  Rani  Achhan 
Kuar.  The  Rani  Achhan  Kuar  married  Raja  Lalji  and  had  issue  three 
sons,  the  eldest  of  whom  died  many  years  ago,  and  the  others  of  whom 
were  the  defendants  Kuar  Inayat  Singh  and  Kuar  Shamgher  Bahadur. 
Riia  Khairati  Lai  died  in  1866.  Rani  Hulas  Kuar  died  on  the  22nd  of  June 
1878.  Raja  Lalji  died  six  or  seven  years  ago,  and  Kuar  Shamsher  Baha- 
dur diei  subsequently  to  the  1st  of  April  1881,  and  before  the  commence- 
ment [13*1]  of  this  suit.  On  the  2nd  of  December  1877,  Kuar  Inayat 
Singh  and  Kuar  Shamaher  Bahadur  were  minors.  On  the  1st  of  April 
1881,  Kuar  Inayat  Singh,  being  then  between  nineteen  and  twenty  years 
old,  was  of  age,  but  Kuar  Shamsher  Bahadur  was  then  still  a  minor.  Rani 
Achban  Kuar  and  Kuar. Inayat  Singh  are  the  defendants  to  this  suit. 
It  muss  be  kept  in  micd  in  considering  this  case  that  Raja  Lalji  never 
had  any  title  to  or  interest  in  the  property  included  in  the  bonds. 
In  1877,  Rani  Hulas  Kuar'a  title  was  solely  that  of  the  widow  of  a 
sonless  Hindu. 

Assuming  for  the  moment  that  the  bond  of  the  2nd  of  December 
1877,  was  the  bond  of  Rani  Hulas  Kuar  and  was  not  the  bond  of  the 
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1895        defendants,  and  that  they    have   not  by  their  own  acts   precluded  them- 

JAN.  11.     selves   from   denying   that  the  family    property   is    liable  to  be  sold  in 
enforcement  of  that  bond,  the  plaintiffs,  in  order  to  prove  its  validity  as  a 

APPEL-    mortgage  affecting  the  interests  of  Bani  Achhan  Kuar  and   Kuar    Inayat 
LATE       Singh  in  the  estate  which  was  of  Khairati  Lai,  must  prove  that  there  was 

CIVIL       le§al  necessity  for  raising  the  money,  the  consideration  for  that  bond,  by  a 

'      charge  on  Kahirati  Lai's  estate,  or  that   the  mortgagees  of  that   bond  in 

17  A  123=  advancing  their  money  gave  credit  on  reasonable  grounds  to  representations 
15  A.W.N.    that  the  money  was  wanted  for  such  necessity.      [Lala  Amarnath  Sah  v. 

(1895)  24.    Eani  Achhan  Kuar  (1)J. 

If  the  bond  of  the  2nd  of  December  1877,  was  solely  the  bond  of 
Eaja  Lalji,  and  not  the  bond  of  the  defendants  or  of  Rani  Hulas  Kuar,  it 
did  not  operate  as  a  valid  mortgage  of  any  of  the  property  included  in  it, 
as  Raja  Lalji,  in  his  capacity  of  son-in-law  of  Rani  Hulas  Kuar,  husband 
of  Rani  Achhan  Kuar  and  father  of  Kuar  Inayat  Singh,  had  no  power 
under  the  Hindu  law  to  charge  the  property  which  was  of  Khairati  Lai 
with  the  payment  of  any  debt,  whether  the  debt  was  incurred  by  Raja 
Lalji  for  hia  own  private  purposes  or  was  a  debt  necessarily  incurred  for 
the  purposes  of  the  family  descended  from  Khairati  Lai.  The  legal  obli- 
gation of  a  Hindu  son  to  pay  his  father's  debts  not  tainted  with  immora- 
lity, extends  only  to  the  family  property  in  which  he  and  his  father  were 
[132]  jointly  interested  as  members  of  a  Hindu  family,  and  to  such  self- 
acquired  property  of  the  father  as  has  come  to  the  son.  It  does  nob 
appear  whether  or  not  Raja  Lalji  had  any  property  of  his  own.  If  he  had, 
it  is  not  shown  that  any  property  of  Raja  Lalji  came  to  the  hands  of  the 
defendants,  or  of  either  of  them,  and  no  property  which  was  of  Raja  Lalji 
is  the  subject  of  this  suit. 

During  the  lifetime  of  Rani  Hulas  Kuar  her  daughter  Rani  Achhan 
Kuar  had  no  interest  in  the  estate  of  Khairati  Lai  other  than  one  in  expect- 
ancy. After  the  death  of  Rani  Hulas  Kuar  ia  1878,  and  in  1881,  Rani 
Achhan  Kuar's  title  and  interest  was  merely  that  of  the  sole  daughter  of  a 
deceased  sonless  Hindu.  Under  the  law  of  the  Mitakshara,  which  applies 
in  this  case,  the  estate  of  a  daughter  in  property  inherited  from  her  father 
"  exactly  corresponds  to  that  of  a  Hindu  widow  both  in  respect  to  the  res- 
tricted power  of  alienation  and  to  its  succession  after  her  death  to  her 
father's  heirs  and  not  her  own."  (Mayne  on  Hindu  Law  and  Usage,  para- 
graph, 526  3rd  ed.)  In  1877,  and  thence  hitherto  Kuar  Inayat  Singh's  sole 
title  and  interest  was  and  is  that  of  a  reversioner.  So  far  as  the  interest  of 
Kuar  Inayat  Singh  in  the  family  property  is  concerned,  as  he  was,  in  1877 
and  1881,  not  in  possession,  but  merely  one  of  the  two  reversioners  who 
would,  on  the  deathjof  Rani  Achhan  Kuar.be  entitled,  if  they  survived  her,  to 
possession,  he  had  in  neither  of  those  years  any  power  under  the  Hindu 
law  to  create  a  mortgage  or  charge  on  the  family  property.  Kuar 
Inayat  Singh's  interest  in  the  family  property  in  suit  can  only  be 
affected  by  the  mortgage  of  the  2nd  of  April,  1881  on  proof  that  the 
debt  was  in  fact  one,  or  was,  on  reasonable  inquiry  by  and  statements 
made  to  the  lenders  of  the  money  believed  by  them  to  be  one,  in  respect 
of  which  his  mother  Rani  Achhan  Kuar,  as  a  Hindu  daughter  in 
possespion,  could  mortgage  or  charge  the  family  property  beyond  her 
own,  then  vested  interest  in  it,  or  on  proof  that  he,  as  one  of  the  reverioners, 
by  joining  with  his  mother  in  executing  the  document  of  mortgage,  led 
the  lenders  of  the  money  to  believe  that  such  a  necessity  existed  for  the 

(1)  19  I.A.  196  (201), 
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loan  as  enabled   the  Hindu   daughter  to  create  a  valid  mortgage  on  the       1895 
[133]  family  property  beyond  the  extent  of  her  own  life  interest.     In  the    JAN.  n. 
Collector  of  Masulipatam  v.  Cavaly   Vencala  Narrainapah  (1)  their  Lord- 
ships of  the  Privy  Council,  referring  to  an  alienation  made  by  a  Hindu     APPKL- 
widow  of  property  of  her   deceased    husband,  said   (at   p.    551): — "  On       LATE 
the  other  hand  it  may    be  taken  as  established    that  an  alienation  by  her     CIVIL, 
which  would  not  otherwise  be  legitimate  may  become  so  if  made  with  the 

consent  of  her    husband's   kindred The   exception    in    favour    of  17  Ai  123=* 

alienation  with  consent  may  be  due  to  a  presumption  of  law  that  1SA.W.N. 
where  that  consent  is  given  the  purpose  for  which  the  alienation  is  !189S)  24, 
made  must  be  proper."  In  Raj  Lukhee  Dabea  v.  Gokool  Ghunder 
Chowdhry  (2),  their  Lordships,  referring  to  an  alienation  by  a  Hindu 
widow,  said  : — "  Their  Lordships  do  not  mean  to  impugn  those  authorities 
which  lay  down  that  a  transaction  of  this  kind  may  become  valid  by 
the  consent  of  the  husband's  kindred,  but  the  kindred  in  such  case 
must  generally  be  understood  to  be  all  those  who  are  interested 
in  disputing  the  transaction.  At  all  events  there  should  be  such  a 
concurrence  of  the  members  of  the  family  as  suffices  to  raise  a  pre- 
sumption that  the  transaction  was  a  fair  one  and  one  justified  by  Hindu 
law.  That  it  can  be,  as  Mr.  Field  seemed  to  put  it,  a  presumption  of 
law  in  the  sense  of  'prcssumptio  juris  et  de  jure,'  their  Lordships  do  not 
think.  It  is  no  doubt  an  element  to  be  taken  into  consideration  and 
deserving  of  considerable  weight  in  the  estimation  of  all  the  evidence  of 
the  transaction."  In  the  .present  instance  Kuar  Inayat  Singh's  brother, 
Kuar  Shamsher  Bahadur,  was  alive  on  the  2nd  of  April  1881,  and  had  then 
as  much  interest  in  the  property  as  had  Kuar  Inayat  Singh.  Kuar 
Shamsher  Bahadur  was  not  in  any  sense  a  party  to  the  bond  of  the  1st  of 
April  1881.  It  is  not  suggested  that  Kuar  Shamsher  Bahadur  consented 
to  the  giving  of  the  mortgage,  and  indeed  he  could  not  have  consented,  for 
he  was  then  a  minor. 

If  the  mortgage  of  the  1st  of  April  1881,  was  not  valid  as  against 
Rani  Aohhan  Kuar,  the  fact  of  Kuar  Inayat  Singh's  having  joined  in  the 
mortgage  could  not  make  it  valid  as  against  his  interest  in  expectancy, 
for,  according  to  the  law  of  the  Mitakshara  as  under- [13$]stood  and 
acted  upon  in  these  provinces,  he  could  not  alone,  even  if  he  had 
enjoyed  full  coparcenary  right  in  possession  in  the  property,  have  validly 
sold  or  mortgaged  even  his  own  share. without  the  consent  of  all  the  other 
coparceners,  except  for  the  necessary  purposes  of  the  joint  family ;  and 
the  Hindu  law  which  prevails  in  these  provinces  recognizes  no  power  in  a> 
reversioner  to  sell  or  mortgage  his  interest  in  expectancy,  even  although 
he  may  be  the  heir  apparent.  Section  6,  clause  (a),  of  the  Transfer  of 
Property  Act,  1882  (Act  No.  IV  of  1882),  although  it  does  not,  except  in 
matters  of  procedure,  apply  to  transfers  which  took  place  before  the 
passing  of  that  Act,  embodies  a  principle  which  had  long  been  recognised 
as  the  law,  at  least  in  this  part  of  India,  applicable  to  Hindus. 

Rani  Achhan  Kuar  is  a  pardah-nashin  lady  who  keeps  strictly  to 
the  custom  of  the  pardah.  It  is  absolutely  necessary,  before  holding  that 
a  pardah-nashin  lady  or  her  property  is  liable  on  a  contract  alleged  to 
have  been  made  by  her  or  in  consequence  of  an  alleged  execution  by  her 
of  a  general  power-of-attorney,  to  be  reasonably  satisfied  that  the  liability 
she  was  incurring  and  the  nature  of  the  transaction  were  explained  to  her  ; 
and  more  particularly  is  this  the  case  if  it  is  sought,  by  reason  of  her 

(1)  8  M.I. A.  529.  (2)  13  M.I.A.  209  (228), 
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1895       having  executed  a  document,  to  fix  her  and  her  property  with  a  liability 

JAN  11,     to  pay  a  debt,  which,  if  the  document  had  not  been  executed  by  her  or  by 

an    agent  appointed  by  her  with  adequate  power,  could  not  have  been 

App£L-     enforced  against,  her  or  her,  property.     It  is  also  necessary  when  money- 

LATB       lenders  in  this  country   seek  to  enforce  against   the  property   of  a  Hindu 

OlvIL.       family  a  contract  of  mortgage  made  by  a  reversioner,  who,  although  of 

age  at  the  time,  was  then  still  of  tender  years  and  without    experience  of 

15  A  W.N.   business,  for  the  Court,  when  the  question  is  raised,  to  be  satisfied  that  the 
17  A.  123^=   reversioner  understood  the  nature  of  the  transaction  and  the  effect  of  the 

(1893;  24.  contract  which  he  was  entering  into,  or  that  the  reversioner,  or  the  family 
property,  in  which  the  reversioner  had  an  estate  in  expectancy  only,  was 
liable  for  the  debt  in  respect  of  which  the  mortgage  is  sought  to  be 
enforced  and  that  no  unfair  advantage  was  taken  of  the  reversioner's  youth 
and  inexperience. 

[135]  We  shall  now  consider  what  were  the  transactions  relating  to 
each  of  the  two  bonds  in  suit  here. 

That  the  bond  of  the  2nd  of  December  1877,  was  executed  by  Raja 
LaJji  is  admitted.  On  behalf  of  the  plaintiffs  it  has  been  contended  that 
Eaja  Lalji  executed  that  bond  as  the  general  attorney  of  Eani  Hulas 
Kuar,  Rani  Achban  Kuar  and  Kuar  Inayat  Singh.  It  was  not  executed 
by  Rani  Hulas  Kuar,  Rani  Acchan  Kuar  or  Kuar  Inayat  Singh  personally. 
The  power-of-attorney  relied  upon  by  the  plaintiffs  is  a  mukhtarnamah  of 
the  6th  of  March,  1877,  (document  No.  83).  That  mukhtarnamak  was 
the  subject  of  criticism  by  their  Lordships  of  the  Privy  Council  in  Lala 
Amarnath  Sah  v.  Rani  Acchan  Kuar  (l).  The  endorsement  of  the  Sub- 
Registrar  shows  that  before  registering  the  mukhtarnamah  he  read  it  over 
to  the  two  ladies  and  Kuar  Inayat  Singh  and  that  they  verified  it.  The  Sub- 
Registrar  does  not  appear  to  have  taken  the  trouble  fco  enquire  whether  Kuar 
Inayat  Singh  was  then  minor  or  of  full  age.  Kuar  Inayat  Singh  was  at  that 
time  between  16  and  17  years  of  age.  It  may  bedoubted  whetherany  pardah- 
nashin  lady  who  was  not  a  woman  of  affairs  and  possessed  of  a  knowledge 
of  business  would  understand  the  nature  and  scope  of  the  power  she  was 
conferring  by  a  mukhtarnamah  such  as  that  in  this  case.  It  not  only 
purported  to  make  valid  all  prior  acts  of  Raja  Lalji,  but  it  purported  to 
authoriseRaja  Lalji  to  borrowrnoney,  to  execute  documents,  to  hypothecate, 
mortgage,  sell  or  otherwise  transfer  moveable  and  immoveable  property, 
and  to  give  a  lease  of  any  village,  in  whole  or  in  part,  at  any  rent  he  might 
think  proper,  and  to  do  all  such  acts  apparently  without  consulting  the 
ladies  or  Kuar  Inayat  Singh.  It  was  a  document  which,  if  the  ladies 
thoroughly  understood  its  effect,  would  have  enabled  Raja  Lalji  to  divest 
them  of  every  scrap  of  property  which  they  possessed.  There  is  no  evidence 
before  us  to  show  that  the  natutre  and  effect  of  that  Mukhtarnamah  were 
explained  to  either  of  the  ladies.  Rani  Achhan  Kuarr  was  examined  in  this 
case,  aod  we  belive  her  evidence,  every  word  of  which  appears  to  us  to  be  of 
[136]  importance.  She  said  :— "The  villages,  buildings  and  other  landed 
property  at  Bareilly,  Sbahjahanpur  and  Lucknow  are  mine.  I  got  them 
from  Rani  Hulas  Kuar,  my  mother,  who  inherited  the  pame  from  her 
husband  Raja  Khairati  Lai.  On  bis  (Khairati  Lai's)  death  he  left  a  consi- 
derable property  both  moveable  and  immoveable  as  well  as  outatandings. 
Raja  Lalji  was  my  husband.  I  remembor  having  executed  a  mukhtarna- 
mah in  his  name  with  a  view  to  manage  the  villages.  I  did  not  know 
that  my  estate  was  incumbered.  I  came  to  know  of  the  existence  of 
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debt  when  the  Paharwalaa  filed  a  suit."    And  later  on  : — "  Raja  Lalji  never       1895 
consulted  me  in   matters  relating  to  the   management  of  the  estate.     He     JAN.  it. 
was  my  elder,  malik,  and  out  of  respect  for  him   I  could  not  interfere.        ~~ 
Raja  Khairati  Lai  was  not  indebted  at  the  time  of  his  death  ;  he  had  ample      APPKL- 
money  ;  why  should  he  borrow  ?  "     The  suit  by  the  Paharwalas  to  which       LATE 
she  referred  was  the  suit  brought  by  Lala  Amarnath  Sah  and  others  upon      CIVIL, 
a  bond  in  favour  of  Moti  Ram  Sab  of  the  23rd  of  March  1873,  (L    R.  19         — 
I.  A.,  196).     Kuar  Inayat  Singh  (document  No.  254)  was  examined  in  this  17  A>  125=" 
case.     It  appears  to  us  that  his  evidence,  as  well  as  that  of  Rani  Achhan    ;l9  A.W.N, 
Kuar,  was  given  with  moderation  and  bears  the  impress  of  truth.     As  to    1*895)  2§, 
Raja  Lalji,  he  said  : — "I  have  not  received  a  single  farthing  on  account  of 
any  of  these  two  bonds  (the  bonds  of  the  2nd  December  1877,  and  1st  of 
April  1881).     Their  amounts  may  have  been  taken  by  Raja  Lalji."     And 
later  on  : —  "  There  was  no  enmity  between  Raja  Lalji  and  me.     He  should 
be  considered   my   and   my  mother's   well-wisher.     A  son  considers  his 
father   his   well-wisher,    though    the   other    may    not    be   so    at    heart. 
It  would   appear  from   the  fact   of   institution  of  the  suit  and   perusal 
of  the  bonds  that  he  acted  maliciously.     Nothing  else  has  been  disclosed. 
It   appeared    from    the    bond    sued  on   and    the   other   bonds    sued   on 
previously  that  his  proceedings  were  mala  fide."     And  still  later  on  : — 
"  On   the  death    of  Raja    Khairati  Lai  the  property  was  managed    by 
Raja  Lalji  as  one  having  sole  authority.     He  did  not  use  to  consult  Rani 
Achhan  Kuar  or  me  in  regard  to  the  management  of  the  property.     On 
his  death,  i.e.,  at  the  time  of  the  death  of  Raja  Khairati  Lai,  there  were  no 
[137]  debts  due  against  the  riyasat  (estate),  but  on  the  contrary,  there 
were  debts  due  to  us  from  several  persons."     As  to  the  rmikhtarnamah 
Kuar  luayat   Singh  said : — "  Raja  Lalji  was  a  general  attorney  on  my 
behalf.     I  do  not  fully  understand  the  conditions  applicable  to  general 
and  special  attorneys,   but  he  used    to  do  all  works,   and  if  this  is   the 
meaning  of  a  general  attorney  the  Court  may  consider  him  to  be  so.  "  and 
"  I  admit  the  execution  of  the  power-of-attorney  executed  in  favour  of  Raja 
Lalji  in  1877,  but  at  that  time  I    had   not  sufficient  maturity  of  under- 
standing to  Judge  of  what  I  was  writing." 

The  result  of  the  evidence  to  which  we  have  referred,  and  which  we 
believe,  is  that  Raja  Khairati  Lai,  who  died  in  1866,  left  on  his  death  very 
considerable  unincumbered  landed  and  other  property,  and  left  no  debts, 
and  that  Rani  Achhan  Kuar  understood  when  she  executed  the  mukhtar- 
namah  of  the  5th  of  March,  1877,  that  she  was  executing  a  document  which 
empowered  her  husband  Raja  Lalji  to  act  as  the  attorney  and  agent  of 
the  family  in  the  management  of  the  villages,  as,  for  instance,  in  granting 
leases,  fixing  and  collection  rents  and  giving  receipts,  and  the  payment  of 
the  Government  revenue  and  other  such  matters.  At  the  time  when  the 
mukhtarnamz  of  the  oth  of  March  1877  was  given  it  appears  from  the 
evidence  above  referred  to  that  Rani  Achhaa  Kuar  or  Kuar  Inayat  Singh 
had  not  the  slightest  reason  to  suspect  that  it  was  or  would  be  necessary 
to  borrow  money  or  to  mortgage  or  sell  any  part  of  the  family  property, 
and  it  may  be  safely  assumed  that  the  possibility  of,  or  the  necessity  to 
provide  for,  any  such  contingency  was  not  present  to  their  minds,  and 
that  they  did  not  know  that  the  mukhtarnamah  was  making  provision  for 
the  happening  of  contingencies  which  there  was  then,  so  far  as  they  knew, 
no  chance  of  occurring.  There  is  no  more  reason  to  assume  that  the  two 
paradah-nashin  ladies  and  Kuar  Inayat  Singh  understood  that  the  Mukhtar- 
namah purported  to  empower  Rajah  Lalji  to  mortgage  and  sell  their 
family  property-  in  the  future  than  there  is  for  assuming  that  they 
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1895       understood  that   the  mukhtarnamah  purported  to  ratify  and  make  valid 
JAN.  11.     mortgages  and  sales    by  Kaja  Lalji    of  their  family    [138]   property  in 
the   then    past.     On    the  other   hand,  as    Rani  Hulas   Kuar  and    Eani 
APPEL-     Achhan    Kuar    were    strictly  pardah-nashin    ladies,   and    as    the    two 
LATE       male  members  of   the  family  of  Khairati  Lai,  viz.,  Kuar  Inayat'' Singh 
CIVIL.      an^  Kuar  Shamsher  Bahadur  were  then  minors,  and  as  Khairati  Lai's 
estate    comprised    much    village    property,    it  was    convenient,   if    not 
17  A.  128=  absolutely  necessary,  that  some  one  should  be  empowered    to  act  as   the 
IB  A.W.N.   agent  and  general  attorney  of  the  family  in  the  management  of  the  village 
(1893)  24.    property,  and  the  person  who  would  naturally  be  selected  to  manage  the 
village  property  was  under  the  circumstances  Raja  Lalji,  who  stood  to  the 
persons  then  interested  in  Raja  Khairati  Lai's  estate  in  the  position  of 
son-in-law,  husband  and  father.     It  is  not  proved,  nor  is  there  any  sug- 
gestion in    the  evidence,  that  the  scope  and  effect  of  that  mukhtarnamah 
were    explained    to  any    one  of    the   three    persons    who  executed    it. 
Neither  Rani  Hulas   Kuar,  nor  Rani   Acbhan  Kuar,  nor  Kuar  Inayat 
Singh,    who   was    then   16    or    17    years   old,    is    shown    to   have   any 
knowledge  of  business.     It  was  Raja  Lalji,  and  not  they,  who  managed 
the   estate   of    Khairati    Lai    after    Khairati   Lai's   death.     They    were 
in    the   hands    of    Raja    Lalji,    who,     apparently  for  his  own   purposes, 
and   not   in  their  interest,   got  them   to   execute   the  mukhtarnamah  in 
the  form  in  which  it  appears.     Unless  the  fact  that  Rani  Achban  Kuar 
and   Kuar  Inayat  Singh  executed  the   bond  of  the  1st  ol  April' 1881,   in 
which  reference  in  most  general  and  vague  terms  is  made  to  the  bond  of 
the  2nd  of  December  1877,  betaken  as  proof  that  they  knew  of  the  1st  of 
April    1881,  that  Raja  Lalji  had  made  the  bond  of  the  2nd  of  December 
1877,  and  unless  the  evidence  of  Nand  Kishore,  on  which  we  can  place  no 
reliance,  is  to  be  believed,  there  is  absolutely  nothing  to  suggest  that  Rani 
Achhan  Kuar  or  Kuar  Inayat  Singh  were  aware,  before  the  commence- 
ment of  this  suit,  or  that  on  Moti  Ram  Sab's  bond,  that  Raja  Lalji  was,  as 
their  general  attorney,   acting  upon  any  power  to  mortgage  or  sell  their 
family  property.     The  bond  of  the  25fch  of  May  1877,  has  not  been  pufi 
before  us  in  evidence,  and  we  are  left  in  the  dark  as  to  that  transaction  and 
as  to  the  person  or  persons  by  whom  it  was  made.     Wo  have  not  been 
tl39]  informed  as  to  whether  or  not  Infcizam  Begam  obtained  a  mortgage 
bond,  or  if  she  did,  by  whom  it  was  made.     Ib  was  open  to  the  plaintiffs,  if 
it  would  have  been  to  their  interest,  to  have  produced  evidence  as  to  those 
transactions  with  the  object  of  showing  that  Rani  Hulas  Kuar,  Rani  Achhan 
Kuar   or  Kuar  Inayat  Singh  knew  that  Raja  Lalji  was  pledging  their  credit 
or  mortgaging  their  property,  if  such  evidence  would  have  shown  anything 
of  the  kind.     Raja  Lalji  knew,  even  if  the  Sub-Registrar  had  no  reason  to 
suspect    the  fact,    that   his   son    whose    signature  he   obtained   to   that 
mukhtarnamah  was  a  minor,  and  that  neither  his  wife  nor  his  son  had  t'hen 
any  other  interest  than  that  of  expectancy  in  the  family  property,  in  which 
he  himself   had  no  interest  whatever  ;  and  yet,  exercising  the  influence 
which  he  possessed  as  a  son-in-law,  a  husband  and  a  father,  and  apparently 
without   explaining   the   effect   of   the   mukhtarnamah,    he   procured  the 
signatures  to  it  of  these  two  pardah-nashin  ladies  and  his   minor  son.     It 
is  impossible  for  us  under  such  circumstances  to  hold  that  either  Rani 
Aohhan  Kuar  or  Kuar  Inayat  Singh  was  bound  by  her  or  his  execution  of 
the  mukhtarnamah  of  the  5th  of  March  1877. 

As  Rani  Hulas  Kuar  died  on  the  22nd  of  June  1878,  it  is  unnecessary 
to  consider  whether  she  was  bound  by  her  execution  of  that  mukhtarnamah, 
unless  and  until  it  is  proved  that  there  was  necessity  for  the  making  of 
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the  mortgage  bond  of  the  2nd  of  December,  1877,  or  that  the  lenders  of       1895 
the    money    were   on   proper  inquiry    reasonably  satisfied   that  such  a     JAN.  11. 

necessity  existed.  

It  is  well  established  law  in  India  that  as  against  reversioners  a  APPEL- 
reoibal  in  a  mortgage  of  the  family  property  made  by  a  female  having  a  LATE 
limited  estate  that  the  mortgage  money  was  advanced  for  necessary  pur-  OlViL. 
poses,  as  for  instance,  for  the  payment  of  Government  revenue,  is  not 
evidence  that  there  was  in  fact  any  necessity  for  the  loan.  Such  a  reictal  17  *  123=- 
does  not  even  suggest  to  our  minds  that  the  mortgagees  of  the  2nd  of  15  *-W-N, 
December  1877,  made  any  reasonable  inquiry  as  to  the  existence  of  any  (1893)  2i. 
necessity  for  the  loan.  That  bond  recites  that  the  Rg/10,000  were  borrow- 
ed for  the  purposes  of  paying  the  "  Government  revenue,  ssed  and  takavi 
expenses,  &c."  [HO]  The  detail  at  the  end  of  the  bond  represents  that  a 
cash  payment  of  Rs.  2,311  13-0,  was  made  and  that  the  baUnce  was  in 
respect  of  money  due  on  hundis  and  for  interest.  None  of  the  accounts 
which  have  been  produced  in  evidence  suggest  that  any  portion  of  that 
Es.  10,000  was  advanced  for  any  necessary  purposeof  the  family.  The  only 
oral  evidence  which,  if  true,  suggests  that  any  portion  of  that  Bs.  10,000 
was  borrowed  fcr  necessary  purposes  is  that  of  Nand  Kisbore,  (document 
No.  251).  He  is  a  pleader  practising  at  Bareilly  and  is  the  father  of  Govind 
Prasad,  one  of  the  persons  in  whose  favour  the  bond  of  the  2nd  of  December 
1877,  and  that  of  the  1st  of  April  1881,  were  made.  Nand  Kishore 
was  not  ostensibly  a  party  to  either  of  those  bonds  or  interested  in  them. 
Govind  Prasad  was  at  the  date  of  the  bond  of  1877,  18  or  19  years  old, 
and  it  does  not  appear  how  he  at  that  early  age  had  acquired  money  to 
lend  on  mortgage,  but,  according  to  the  detail  at  the  foot  of  the  bond,  one 
half  of  the  Rs.  10,000  was  advanced  by  Govind  Prasad.  Govind  Prasad 
(document  No.  250)  said  :— "  I  am  not  fully  acquainted  with  the  circum- 
stances of  the  two  bonds  on  the  basis  of  which  I  have  instituted  this  suit. 
They  should  be  ascertained  from  my  manager,  Munshi  Nand  Kishore, 
pleader,  who  is  my  father.  The  debt  was  advanced  through  him."  And 
in  cross-examination  :  — "  Munshi  Nand  Kishore  defrays  the  expenses  of 
this  case  on  my  behalf."  Govind  Prasad  apparently  knew  little  or 
nothing  about  the  bonds  or  his  suit.  Nand  Kishore  in  his  evidence  made  a 
statement  in  reference  to  the  bond  of  the  1st  of  April  1881,  to  which  he 
was  not  ostensibly  a  party,  which  indicates  that  he  and  not  Govind  Prasad 
was  the  lender  of  the  money.  He  said  : — "After  that  I  refused  to  give 
money.  Then  they  executed  a  bond  for  Rs.  20,000  in  my  favour."  A 
careful  consideration  of  the  evidence  of  Nand  Kishore  has  satisfied  us  that 
it  is  such  as  an  unscrupulous  lawyer,  who  had  become  aware  of  the 
difficulty  of  fixicg  Rani  Achhan  Kuar  and  Kuar  Inayat  Singh  and 
their  family  property  with  liability,  would  give.  In  our  opinion  bis 
evidence  must  be  regarded  with  the  greatest  suspicion.  He  said,  in 
reference  to  the  bond  of  the  2nd  of  December  1877  : — "  Rs.  10,000  was 
[141]  borrowed  owing  to  drought  to  pay  revenue.  The  five  persons 
executed  a  bond  for  Rs.  10,000,  through  Raja  Lalji,  the  general  attorney. 
Some  money  was  given  in  cash  and  some  money  was  set  off  against  the 
interest  due  under  the  old  bond.  Rani  Hulas  Kuar  was  alive  at  that  time. 
The  bond  was  executed  on  her  behalf  through  Raja  Lalji.  "  Later  on  he 
said  :— "  I  was  not  present  when  the  bond  of  1877  was  written.  "  In  cross- 
examination  Nand  Kishore  said  : — "The  bond  for  Rs.  10,000  the  basis  of 
the  claim,  was  not  signed  by  Kuar  Inayat  Singh.  I  do  not  verbally 
re-collect  how  much  money  in  cash  was  given  in  respect  of  this  bond.  A 
detail  of  it  is  given  in  the  bond.  The  money  of  the  bond  for  Rs.  10,000. 
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1895  was  no'  given  before  me.  It  was  given  by  Mohan  Lai,  but  not  in  my  pre- 
JAN.  11.  sence.  I  know  that  a  conversation  about  the  transaction  of  the  bond  of  1877 
was  held  with  me  and  Mohan  Lai,  but  there  was  more  conversation  with 
APPEL-  Mohan  Lai  than  with  myself.  I  had  a  talk  with  Baja  Lalji  and  Kuar  Inayat 
LATE  Singh.  Nawab  Abdul  Aziz  Khan,  pleader,  sat  at  that  time.  The 
CIVIL  conversation  with  Mohan  Lai  did  not  take  place  before  me.  There  was  a 
drought  in  1877.  Bevenue  was  demanded  from  them  and  all  other  raises. 
17  A.  125=  Raja  Lalji  told  me  that  there  was  a  demand  of  revenue  and  that  I  should 
13  A.W.N.  give  him  money,  and  that  I  should  make  arrangement  for  money.  "  Mohan 
(1895)  2*.  Lai  is  dead,  so  is  Baja  Lalji.  Kuar  Inayat  Singh  swore  positively  that 
Baja  Lalji  did  not  consult  him  in  regard  to  the  management  of  the  property, 
and  that  he  had  not  received  a  single  farthing  on  account  of  either  of  the 
bonds  in  suit.  He  was  not  cross-examined  as  to  any  conversation  with 
Nand  Kishore.  With  the  single  exception  of  the  recital  in  the  bond  of 
the  2nd  of  December  1877,  not  one  piece  of  evidence  has  been  put  before 
us  in  corroboration  of  Nand  Kishore's  statement  suggesting  that  the 
Bs.  10,000  or  any  part  of  it,  was  advanced  for  the  payment  of  Govern- 
ment revenue.  We  are  not  satisfied  with  the  evidence  of  Nand  Kishore, 
and  we  find  that  it  is  not  proved  that  there  was  any  necessity  for  the  bond 
of  the  2nd  December  1877,  or  that  those  who  advanced  the  Bs.  10,000, 
made  any  inquiry  as  to  the  necessity  for  the  loan. 

[142]  The  learned  Counsel  for  the  defendant-appellants  raised 
further  points  as 'to  the  bond  of  the  2nd  of  December  1877,  as  to  which, 
holding  the  views  which  we  have  already  expressed,  we  do  not  think  it 
necessary  to  give  any  opinion.  One  of  such  points  was  this: — In  the 
commencement  of  the  bond  it  purports  to  be  by  Bxja  Lalji,  son-in-law, 
Bani  Hulas  Kuar,  wife,  Achhan  Kuar,  daughter  and  Kuar  Inayat  Singh, 
daughter's  son,  "and  heirs  of  Baja  Khairati  Lai  deceased."  The  bond 
was  executed  by  Baja  Lalji  alone,  and  nowhere  in  the  bond  or  in  its 
execution  does  it  purport  to  have  been  executed  by  Baja  Lalji  as  the 
attorney  or  on  behalf  of  any  one  except  himself,  and  he  in  the  bond  is 
falsely  described  as  one  of  the  heirs  of  Baja  Khairati  Lai.  It  was 
contended  that  the  bond  was  not  executed  by  Baja  Lalji  under  the 
mukhtarnamah  of  the  5th  of  March  1877.  We  were  referred  to  Story  on 
Agency,  paragraphs  145  to  150,  and  paragraph  160  A;  Paley  on  Agency, 
3rd  ed.,  p.  180 ;  Act  No.  VII  of  1882,  s.  2  ;  44  and  45  Vic.,  c.  41,  s.  46  ; 
to  the  observation  of  Cotton,  L.  J.  in  In  re  Whiiley  Patrners,  Limited  (1) 
and  to  Leake  on  Contracts,  3rd  ed.,  p.  400.  It  was  contended  that  the 
endorsement  by  the  Sub-Begistrar  of  the  6th  of  December  1877,  could 
not  affect  the  construction  of  the  bond  and  was  not  evidence  against  the 
defendants  that  the  bond  had  been  executed  by  Baja  Lalji  as  the  attorney 
of  any  one. 

It  was  also  contended  on  behalf  of  the  defendants  that  as  the  bond 
of  the  2nd  of  December  1877,  was  not  in  fact  executed  by  the  grantors 
of  the  mukhtarnamah  of  the  5th  of  March  1877,  Baja  Lalji  had  no  autho- 
rity under  the  special  powers  as  to  registering  documents  contained  in 
that  mukhtarnamah  to  register  the  bond  on  behalf  of  anyone  but  himself 
in  his  individual  capacity,  and  that  the  registration  as  against  the  defen- 
dants was  invalid  and  consequently  that  s.  49  of  the  Indian  Begistration 
Act,  1877  (Act  No.  Ill  of  1877),  applied. 

We  shall  now  consider  the  transaction  relating  to  the  bond  of  the 
1st  of  April  1881. 

(1)  L.B.  32  Ch.  D.  337  at  p.  338. 
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[143]  The  bond  of  the  1st  of  April  1881,  was  executed  by  Eaja  Lalji       1895 
and  Kuar  Inayat  Singh   by  their  putting   their  signatures  to  it,  and  by     jANi  n 
Rani  Achhan  Kuar  by  her  seal  being  put  to  it.     That  bond  purports  to 
be  for  interest  amounting  to  Bs.  8,100  on  the  bond  of  the  2nd  of  December     APPEL- 
1877,  and  another  bond  for  Bs.  20,000  of  the  25th  of  May  1877  and  for       LATB 
the  following  items  : —  CIVIL 

Bs.     a.     p.  ' 

"  In  respect  of  the  Rukka  of  1st  December  1880.  17  A.  123  = 

Principal  amount  ...  ...       10,475     0     0  15A.W.N. 

In  respect  of  the  interest  on  the  amount  of  U895)  24. 

the  Rukka       ...  ...  ...         1,300  14     0 

In  cash"  ...  ...  ...  124     2     0 

Making  a  total  of  Bs.  20  000. 

The  particulars  of  the  sum  of  Ba.  10.475-0-0  as  stated  in  the  bond 
are  as  follows  : — 

Bs.     a.     p. 

On  22nd  June  1879,  for  revenue  ...        2,000     0     0 

On  5bh  November  1879,  to  pay  interest 

to  Intizam  Bpgam  ...  .  .        1,575     0     0 

On  17th  May  1880,  to  defray  expenses  of 

daughter's  marriage  ...  ...         2,000     0     0 

On  2nd  August  1880,  to  pay  interest  to 

Moti  Bam  Sah  ...  ...        4,000     0     0 

On  9fcb  October  1880,  to  pay  interest  to 

Inbizam  Begam  ...  ...  900     0     0 

The  bond  of  the  25uh  of  May  1877,  has  not  been  sued  upon,  and  we 
have  no  information  concerning  it  or  of  the  transaction  with  Intizam 
Begam  referred  to  in  the  above  detail  beyond  that  contained  in  the 
evidence  of  Nand  Kishore. 

If  the  views  which  we  have  already  expressed  be  correct,  neither  Bani 
Achhan  Kuar,  nor  Kuar  Inayat  Singb,  nor  the  family  property  which  was 
of  Baja  Khairati  Lai  was  liable  under  the  bond  of  the  2nd  of  December 
1877.  For  the  Bs.  4,000  interest  to  Moti  Bam  Sah  [144]  neither  Bani 
Achhan  Kuar,  nor  Kuar  Inayat  Singh,  nor  their  family  property  was 
liable.  That  Bs.  4,000  was  due  under  the  bond  which  was  sued  upon  in 
the  case  of  Lala  Amarnath  Sak  v.  Rani  Achhan  Kuar  (1),  As  to  the  items 
of  Bg.  1,575-0-0  and  Bs.  900,  all  the  information  appearing  on  the  record 
put  before  us  is  the  following  statement  of  Nand  Kishore  : — "  Baja  Lalji 
and  Inayat  Singh  asked  me  to  get  some  more  money  advanced  to  them. 
Accordingly  I  got  Bs.  30,000-0-0  advanced  to  them  by  the  wife  of  Usman 
Khan.  His  wife's  name  is  Intizam  Bagam ;  and  she  obtained  a  decree." 
Kuar  Inayat  Singh  was  nob  asked  a  single  question  in  cross-examination 
suggesting  that  he  had  made  any  such  request  of  Nand  Kishore  or  that 
he  had  been  in  any  way  liable  to  Intizam  Begam  for  a  debt  or  under  a 
bond  or  under  a  decree.  We  place  no  reliance  upon  the  evidence 
of  Nand  Kishore  ;  and  beyond  that  evidence  and  the  fact  that  Kuar 
Inayat  Singh  executed  the  bond  of  the  1st  of  April  1881  nothing 
has  been  put  before  us  to  suggest,  much  less  to  prove,  that  Kuar 
Inayat  Singh  was  in  any  way  liable  for  any  debt  to  Intizam  Begam. 
For  all  that  appears,  that  debt  and  the  liability  for  it  may  have 
been  Baja  Lalji's  alone.  Nand  Kiahore's  evidence,  beyond  the  fact 
that  the  seal  of  Bani  Achhan  Kuar  had  been  put  to  the  bond  of  the  lat  of 
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1895       April  1881  after  that  bond  had  been  at  one  side  of  the  pardah  read  to 
JAN,  11.      some  one  whom  he  did  not  see  and  who  was  at  the  other  side  of  the  par- 

dah,  does  not  suggest  that  Rani  Achhan  Kuar  was  under  any  liability  for 

APPEL-     any  debt  to  Intizam  Begam  or  even  knew  that  any  money  was  owing  by 
LATE       any  one  to  Intizam  Begam. 
OlVIL  ^  *De  *fcem  °^  ^s>  2,000  was  advanced  on  the  17th  of  May  1880  to  de- 

fray  the  expenses  of  the  marriage  of  Raja  Lalji'fl  daughter,  these  expenses 

17  A.  125-  would  in  ordinary  course  be  borne  by  her  father  Raja  Lalji,  and  not  by  Raja 
45  A.W.N.  Khairati  Lai's  estate,  and  it  does  not  appear  why  Bani  Achhan  Kuar  or 
(1895)  21.  Kuar  Inayat  Singh  or  their  property  should  have  been  liable  in  respect  of 
those  marriage  expenses,  if  they  wpre  in  fact  incurred.  As  to  the  interest 
on  the  bond  of  the  25th  of  May  1877,  beyond  the  entry  of  the  following 
particulars  in  the  bond  of  the  1st  of  April  1881  : — "  Compound  interest 
[145]  in  respect  of  the  bond  for  Rs.  20,000,  dated  25fch  May  1877,  up  to 
end  of  March  1881.  Rs  5,251-10  9," — the  recital  in  the  bond  of  the  1st 
of  April  1881,  that  Rs.  20  000  had  been  found  due  by  Raja  Lalji,  Rani 
Achhan  Kuar  and  Kuar  Inayat  Singh  on  two  bonds,  one  of  which  was 
stated  in  the  bond  of  the  1st  of  April  1881,  to  be  a  bond  of  the  25th  of 
May  1877,  and  the  following  statement  of  Nand  Kishore : — "  In  1877,  I, 
on  behalf  of  Govind  Prasad  jointly  with  Baij  Nahh,  (again  said)  Magui 
Ram  and  Mohan  Lai  advanced  a  loan  of  Rg.  20,000  to  four  persons,  viz., 
Hulas  Kuar,  Achhan  Kuar,  Inayat  Singh  and  Raja  Lalji," — there  is 
nothing  before  us  to  suggest  any  liability  of  Rani  Achhan  Kuar  or  Kuar 
Inayat  Singh  or  their  family  property  in  respect  of  that  loan  of  Rs.  20,000 
or  the  interest  on  it.  On  the  25(sh  cf  May  1877,  Rani  Hulas  Kuar  was 
alive  and  in  possession  of  the  family  property  for  the  estate  of  the  widow 
of  a  sonless  Hindu.  The  interests  of  Rani  Achhan  Kuar  and  Kuar  Inayat 
Singh  were  merely  expectancies,  and  Kuar  Inayat  Singh  was  a  minor,  and 
further,  there  is  nothing  to  show  that  Rani  Hulas  Kuar  or  Rani  Achhan 
Kuar  knew  of  that  loan  of  the  25th  of  May  1877,  or  that  the  transaction 
was  explained  to  them,  or  that  they  or  Kuar  Inayat  Singh  or  the  family 
derived  any  benefit  whatsoever  from  the  loan  of  that  Rs.  20,000  of  the 
25th  of  May  1877.  It  may  be  inferred  from  the  evidence  of  Rani  Achhan 
Kuar  and  Kuar  Inayat  Singb  that  they  knew  nothing  of  the  loan  of  the 
25th  of  May  J877. 

Another  item  of  those  which  made  up  the  Rs.  20,000  of  the  bond"  of 
the  1st  of  April  1881,  was  that  of  Rs.  2,000,  which,  according  to  the 
bond,  had  been  advanced  on  the  22nd  of  June  1879,  for  the  payment  of 
Government  revenue.  Outside  the  bond  of  the  1st  of  April  1881,  no  evi- 
dence has  been  pub  before  us  to  show  that  the  Rs.  2,000  or  any  part  of 
it  was  required  in  1879  for  the  payment  of  revenue,  or  indeed  that  any 
such  sum  was  advanced  for  any  such  purpose,  or  that  the  Government 
revenue  could  not  have  been  paid  at  that  time  out  of  the  rents  of  tha 
family  property.  This  is  what  Nand  Kishore  said  as  to  the  consideration 
for  the  bond  of  the  1st;  of  April  1881 : — "  Out  of  the  amount  of  the  bond 
for  Rs.  20,000  the  H^6]  executants  took  some  Lucknow  hundis  to  pay 
the  debt  due  to  Sah  Badri  Das,  because  they  were  in  debt,  and  they 
further  stated  that  some  money  was  required  to  meet  the  expenses  of 
the  marriage  of  the  daughter,  and  a  portion  of  the  money  was  set  off 
against  the  interest  due  under  the  old  bonds,  and  Rs.  124  and  odd  annas 
were  paid  in  cash."  Nand  Kishore  said  nothing  in  connection  with  that 
bond  as  to  any  necessity  for  the  payment  of  the  Government  revenue.  If 
any  reliance  is  to  be  placed  on  the  details  given  in  the  bond  of  the  1st  of 
April  1881,  oo  part  of  the  consideration  except  the  sum  of  Ra.  124-2-0 
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was  advanced  after  the  9th  of  October  1880.     The  sum  of  Ks.  1,300  14-0 
was,  according  to  the  detail  in  the   bond,  interest  on  a  rukka  of  the  1st      JAN 
•December  1880,  given  in  respect  of  the  items   which  made  up  the  sum  of        — - 
Ks.   10,475.     The    item  of  Rs.  124-2  0  most    probably  represented  the     APPEL- 
cost  of  the  stamped  paper  upon    which  the  bond  of  the  1st  of  April  1881       LATE 
was  written    and  the  expenses  of  preparing  the  bond  and  getting  it  regis-      p 

tered.     We  have  gone  thus   at  length  into  the   items  composing   the  sum         ' 

of  Ks.  20,000  of  the  bond  of  the  1st  of   April  1881,  in  order  to  ascertain,  17  A.  12S- 
if  possible,    what    was  the  consideration,  if   any,  for  Ktni  Acbhan  Kuar    15  A  W.M. 
and   Kuar  Inayat  Singh  making  themselves  and   their  family  properly    ((895)  21. 
liable  for  the  payment  of  the  Kg.  20,000   with  interest  at   the    rate  of 
14  annas  per  centum  per  mensem-,  not  to  speak  of  a  liability  for  compound 
interest  at  12  per  cent,  per  annum  on  six-monthly  rests. 

It  is  not  shown  to  our  satisfaction  that  Rini  Achhan  Kuar  and  Kuar 
-  Inayat  Singh  received  any  consideration  for  the  bond  of  the  1st  of  April 
1881. 

Let  us  now  see  if  they  or  either  of  them  understood  the  transaction 
which  Raja  Lalji  induced  them  to  enter  into  in  1881.  Rani  Achhan  Kuir 
swore  and  we  believe  her,  that  she  had  never  borrowed  any  money  from 
Thakur  Das  and  Baij  Nath  of  Pilibhit  or  Govind  Prasad  of  Bareilly  and  that 
she  had  nod  known  until  the  present  suit  was  filed  aud  the  demand  was 
made  against  her  and  Kuar  Inayat  Singh  that  Raja  Lalji  had  borrowed  any 
money  from  the  plaintiffs  or  their  firms.  Nand  Kishore  said  that  Shaoker 
Sabai  read  the  bond  of  the  1st  of  April  1881,  to  Rani  Achhan  Kuar  and 
[147]  brought  it  back  to  him  where  he  was  sitting  after  her  seal  had  been 
affixed  to  it.  Later  on  he  admitted  in  cross-examination  that  ha  never 
saw  Rani  Achhan  Kuar,  and  he  said  : — "  I  did  not  see  anyone  with  my 
own  eyes  affixing  the  seal.  I  did  not  see  the  person  with  my  own  eyes  to 
whom  the  bond  was  read  out.  There  was  a  pardah  between.  I  saw  the 
seal  from  a  distance  and  not  from  near.  It  was  in  the  hand  of  Shankar 
Sahai.  He  affixed  the  seal.  I  do  not  recollect  wberefrom  Shankar  S*hai 
got  the  seal."  There  is  not  one  word  of  evidence  placed  before  us  to  show 
that  the  bond  of  the  1st  of  April  1881,  or  any  of  the  items  in  it  was  ever 
explained  to  Rini  Achhan  Kuar.  It  was  a  bond  which  required  consider- 
able explanation,  and  to  be  carefully  explained,  if  it  was  desired  by  Raja 
Lalji  and  Nand  Kishore  that  Rani  Achhan  Kuar  and  her  son  Kuar 
Inayat  Singh  should  understand  the  transaction  to  which  it  referred 
and  the  liability,  which  they  were  askad  to  undertake  in  executing  it. 
Oae  use  which  waa  made  of  that  bond  in  the  Subordinate  Judge's  Court, 
and  also  before  us  in  this  appeal,  was  to  found  an  argument  that  Rani 
Achhan  Kuar  and  Kuar  Inayat  Singh  by  executing  that  bond  admitted  a 
liability  of  themselves  and  their  family  property  under  the  bonil  of  the  2nd 
of  December  1877,  and  indeed  a  comparison  of  the  bonds  of  khe  1st  of  April 
1881  and  the  2nd  December  1877  leads  us  to  the  conclusion  that  the 
object  of  the  reference  in  the  bond  of  the  1st  of  April  1881  to  the  bond  of 
the  2nd  of  December  1877,  and  of  making  the  interest  in  arrear  under  the 
bond  of  the  2nd  of  December  1877  part  of  the  consideration  for  the  bond  of 
the  1st  of  April, 1881  was  to  obtain  evidence,  by  the  execution  of  the  bond 
of  the  1st  of  April  1881  by  Rani  Achhan  Kuar  and  Kuar  Inayat  Singh, 
that  they  had  admitted  a  liability  of  themselves  and  their  property  under 
the  bond  of  the  2nd  of  December  1877.  Under  the  bond  of  the  2nd  of 
December  1877,  the  ordinary  interest  payable  was  at  the  rate  of  one  rupee 
per  centum  per  mensem  and  the  condition  as  to  compound  interest  was 
as  follows : — "  In  casa  of  default  in  .'payment  of  interest  every  three 
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1895  months,  the  interest  will  be  added  to  the  principal  and  the  creditors 
JAN!  11.  wiM  be  entitled  to  take  (charge)compound  interest  at  the  rate  of  one  rupee 
(our  annas  per  cent,  per  mensem  without  regard  to  tbe  due  date  or  after  the 
expira-[i48j  tionof  the  term  at  their  pleasure.  "  Under  that  condition  the 
LATE  interest,  Ba.  2.848-5-3,  in  arrear  on  the 3 1st  of  March  1881,  under  the  bond 
CIVIL  °^  'ne  ^QC*  °^  •DaoemDer  1877,  would  have  borne  interest  at  the  rate  of  one 

1 ; '      rupee  four  annas  per  centum  per   mensem  ;   whereas    by    making   that 

i,l  A.  125=  interest,  Es,  2,848-5-3,  as  was  done,  part  of  the  principal  consideration  for 
15  A.W.N.  the  bond  of  the  1st  of  April  1881,  it  would  bear  only  ordinary  interest  at 
(1893)  21..  the  rate  of  14  annas  per  centum  per  mensem,  and  the  compound  interest 
on  the  six-monthly  rests  under  the  bond  of  tbe  1st  of  April  1881,  was 
at  the  rata  of  only  one  rupee  per  centum  per  mensem.  Nand  Kishore, 
who  negotiated  on  behalf  of  the  money-lenders  the  transaction  of  the 
1st  of  April  1881,  volunteered  no  explanation  of  the  reasons  which 
induced  the  money-lenders  of  1877,  to  forego  the  more  advantageous 
terms  of  interest  as  to  the  sum  of  Ra.  2,848-5-3,  and  we  cannot  conceive 
what  other  object  they  could  have  had  than  that  of  attempting  to  make 
evidence  to  fix  Eani  Aohhan  Kuar  and  Kuar  Inayat  Singh  and  their 
family  property  with  liability  for  the  bond  of  the  2nd  of  December  1877. 
If  that  was  their  object  it  would  mosb  probably  have  been  frustrated  if 
the  bond  of  the  1st  of  April  1881,  bad  been  explained  to  Rani  Aohhan 
Kuar  and  Kuar  Inayat  Singh.  What  chance  of  explanation  or  of  inde- 
pendent advice  had  Rani  Aohhan  Kuar  or  Kuar  Inayat  Singh?  It  was  nofc 
to  the  interest  of  Raja  Lalji  to  explain  to  his  wife  that  she  was  incumber- 
ing  her  ancestral  property.  Although  Shankar  Sahai  was  an  agent  of  the 
family,  he  was,  as  appears  by  the  Sub-Ragistrar's  endorsement:  on  the  bond 
of  the  2nd  of  December  1877,  as  far  back  as  1877,  the  agent  of  Raja  Lalji  and 
he  was  not  likely  to  give  information  or  explanations  to  Rani  Achhan  Kuar 
or  to  Kuar  Inayat  Singh  which  Raja  Lalji  was  unlikely  to  give.  Shankar 
Sahai,  although  an  agent  of  the  family,  was  obviously  not  a  confidential 
servant  of  Rani  Achhan  Kuar,  She  was  pardah-nashin  as  to  him,  and 
Kuar  Inayat  Singh  tells  us  that  Achhan  Kuar  did  dot  appear  before 
Shankar  Sahai.  Even  Nand  Kishore  makes  Shankar  Sahai  stand  on 
the  outside  of  the  pardah  whilst  reading  the  bond  of  the  1st  of  April  1881, 
feo  some  one  who  was  on  the  other  side  of  the  pardah.  Is  it  likely  that 
Rani  Achhan  Kuar  had  the  deed  of  the  1st  of  April  1881,  explained  to  her 
by  Kuar  Inayat  [149]  Singh?  Kuar  Inayat  Singh  had  just  come  of  age,  he 
was  then  19  or  20  years  of  age.  In  our  opinion  he  entered  as  blindly 
into  this  transaction  as  did  Rani  Achhan  Kuar.  Ha  had  no  experience 
of  business.  Raja  Lalji  managed  everything.  Kuar  Inayat  Singh 
said: — "I  signed  the  document  of  1881,  because  filial  duty  prevented  me 
from  disobeying  his  (Raja  Lalji's)  order.  Also  his  influence  as  father 
prevented  me  from  disobeying  his  order."  We  do  not  believe  the  statement 
of  Nand  Kishore  that — "  Inayat  Singh  signed  himself  after  seeing  and 
understanding  all  the  accounts."  That  Kuar  Inayat  Singh  may  have  seen 
that  details  of  the  Rs.  20,000  were  stated  in  the  bond  is  possible,  but  that  he 
understood  the  accounts,  or  what  those  details  represented,  or  what  the 
object  of  the  bond  was,  or  what  might  be  the  inference  to  be  drawn  from  his 
execution  of  it,  we  do  not  believe.  In  our  opinion  Kuar  Inayat  Singh 
blindly  executed  the  bond  at  the  bidding  of  his  father  Raja  Lalji.  Nand 
Kishore,  who,  on  behalf  of  the  mortgagees,  negotiated  that  transaction 
and  saw  to  the  execution  of  the  bond,  must  have  known  perfectly  well 
that  he  was  dealing  with  a  helpless  woman  and  her  equally  helpless 
son  who  had  no  one  to  advise  them.  Except  the  sum  of  Rs.  124-2-0,  to 
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which  we  have  referred,  not  one  farthing  was  advanced  on  the  execution       1895 
of  the  bond  after  the  1st  of  April  1881.     The  balance  of  the   Es.  20,000,     JAN.  11. 
if  the   detail   given  in  the  bond  can   be  treated    as   reliable   evidence  for 
any   purpose,    consisted  of    advances    made   between    the  22ad   of   June     APPEL- 
1879,  and  the  9bh  of  October  1880,  not   proved  in   our  opinion  to   have      LATE 
;been  made  to  these    defendants   or  for  the  benefit  "of  their  property,  and      CIVIL. 
of  interest  upon  loans,  for  some  of  which  loans    neither  these  defendants 
nor  their  property  were  liable,  and  for  the  remainder  of  which  loans  it  is  not  17  *•  12S** 
in  our  opinion  proved  that    these  defendants  or    their  property  was  liable.   15  *•"•"• 
That  the  plaintiffs  or  those  whom    they  represent  knew  that  the  property     ^895)  2t. 
which  they  sought  to   have  mortgaged   to  them  was  not  the  property  of 
Raja  Laji    and    was    the    family  property  left  by  Raja   Kbairati  Lai,  or 
that  they  were  aware  that  there  was  no  necessity  for  incurring  the  debts 
appears    to  be  a  reasonble  inference  from    the  fact  that  they    sought  to 
make  the  Hindu    woman  in    possession  and  one  of  the    immediate  rever- 
sioners  parties  to  the    bonds    [150]  so   as  to  bind  them,  if  possible,  for 
advances  previously  made.     They  went  further,  for  Nand  Kishore  attempt- 
ed to   prove  at    the  trial  that  Kuar  Inayat  Singh  was  of  full  age  in  1877. 
It  was  proved  that  he  was  then  a  minor,  and   subsequently,   as  appears 
from  the  finding  on  the   2nd  issue  framed    by  the  Subordinate  Judge,  it 
was  admitted   that  Kuar   Inayat  Singh  was  a  minor  at  the  date   of   the 
execution  of  the  bond  of  the  2nd  of  December,  1877.     Even  if  it  be  assumed 
that  Kuar  Inayat  Singh    understood  the  scope  and  effect  of  the    bond  of 
the  1st  of  April  1881,  that  fact  would  not  in  our  opinion  entitle  the  plain- 
tiffs to  the  relief  claimed  by  them. 

The  only  relief  to  whicht  hey  may  be  entitled,  if  at  all,  is  a  decree  for 
the  sale  of  the  property  mortgaged  in  the  two  bonds  on  which  their  suit  is 
iounded.  Having  regard  to  the  law  of  limitation  they  are  not  entitled  to  a 
decree  personally  against  either  of  the  two  defendants.  As  we  have  shown 
above,  the  bond  of  the  2nd  of  December  1877,  is  not  binding  on  Rani 
Achhan  Kuar.  It  has  not  been  proved  that  she  executed  the  bond  of  the 
1st  of  April  1881,  with  a  knowledge  of  its  contents  and  of  the  effect 
of  it  on  hor  property.  So  far  therefore  as  her  interests  in  the  prooerty 
are  concerned,  the  mortgages  on  which  the  plaintiffs  rely  cannot  be 
enforced  against  those  interests. 

Kuar  Inayat  Singh  has  no  present  vested  interest  in  the  property. 
His  interests  are  those  of  a  reversioner  expectant  on  the  death  of  his 
mother,  Rani  Achhan  Kuar.  A  mortgage  of  such  interests  during  the 
lifetime  of  Rani  Achhan  Kuar  cannot  affect  the  proprerty  in  the  handa 
of  Rani  Achhan  Kuar.  We  have  pointed  out  in  an  earlier  part  of  the 
judgment,  that,  under  the  Hindu  law  which  prevails  in  these  Provinces, 
there  is  no  power  in  a  reversioner  to  sell  or  mortgage  his  interests  in 
expectancy.  Under  the  ordinary  law  in  this  country  also  he  has  no  such 
power.  The  Code  of  Civil  Procedure,  1882,  exempts  in  a.  266,  clause  (fe) 
contingent  interests  of  this  description  from  liability  to  sale  in  execu- 
tion of  a  decree.  The  same  was  the  rule  under  the  Code  of  1877. 
Under  Act  No.  VIII  of  1859  also  it  was  held,  in  Ram  Chunder  Tantra 
Doss  v.  Dhurmo  Narain  Chuckerbutiy  (1),  that  the  interest  of  an  heir 
£151]  according  to  Hindu  law,  expectant  on  the  death  of  a  widow  in 
possession  was  not  property,  and  was  not  rendered  liable  to  attachment 
and  sale  in  execution  of  a  decree  by  s.  205  of  that  Act.  Kuar  Inayat 
Singh,  therefore,  could  not  pass  any  title  to  the  plaintiffs  under  the 

(1)  15  W.B..(F..B.)  17. 
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mortgage  of  the  1st  of  April  1881,  and  in  any  view  their  suit  is  liable  to 
be  defeated. 

To  SUED  up,  we  find  that  in  1877,  Kuar  Inayat  Singh  was  a  minor, 
and  consequently  was  not  bound  by  his  execution  of  the  mukhtarnamah  of 
the  15tb  of  March  1877,  or  by  the  bond  of  the  2nd  December,  1877. 

We  find  that  the  mukhtarnamah  of  the  5th  of  March  1877,  was  not 
explained  to  Eani  Achban  Kuar,  and  that  she  understood  the  mukhtar- 
namah merely  conferred  power  on  Eajah  Lalji  to  act  as  the  agent  of  the 
family  in  the  management  of  the  village  property,  and  did  not  understand 
that  it  conferred  power  on  him  to  mortgage  or  sell  the  family  property, 
and  that  she  was  not  bound  by  it. 

We  find  that  Kaja  Lalji  bad  no  authority  to  execute  the  bond  of  the 
2nd  of  December  1877,  no  behalf  of  Eani  Achhau  Kuar,  or  of  Kuar 
Inayat  Singh,  or  to  borrow  money  on  their  account. 

We  find  that  it  is  not  proved  that  there  was  any  family  necessity  for 
borrowing  the  money,  the  alleged  consideration  for  the  bond  of  the  2nd  of 
December  1877,  or  for  the  mortgaging  of  the  family  property. 

We  find  that  it  is  not  proved  that  the  mortgagees  of  the  bond  of  the 
2nd  of  December  1877,  satisfied  themselves  upon  any  resonable  inquiry 
that  there  was  any  family  necessity  for  the  making  of  that  bond.  We 
find  that  neither  Eani  Achhan  Kuar  nor  Kuar  Inayat  Singh  nor  their 
family  property  is  liable  by  the  bond  of  the  2nd  December  1877. 

We  find  that  the  bond  of  the  1st  of  April  1881,  was  not -explained  to 
Eani  Achban  Kuar,  and  that  it  is  not  proved  that  she  understood  that 
bond  or  the  liabilities  it  purported  to  create  or  admit. 

We  find  that  it  is  not  proved  that  there  was  any  family  necessity 
for  the  making  of  the  bond  of  the  1st  of  April  1881,  or  that;  the 
[152]  mortgagees  of  that  bond  satisfied  themselves  upon  any  reasonable 
inquiry  that  there  was  any  family  necessity  for  the  making  of  the 
bond. 

We  find  that  it  is  not  proved  that  Eani  Achhan  Kuar  or  Kuar 
Inayat  Singh,  or  their  family  property  was  under  any  liability  in  respecfc 
of  nny  part  of  the  money,  the  alleged  consideration  -for  that  bond,  or  that 
they  or  either  of  them  received  any  consideration  for  the  making  of  the 
bond. 

We  find  that  the  bond  of  the  1st  of  April  1881,  is  not  proved  to  be  a 
bond  binding  upon  Eani  Achhan  Kuar  or  her  interest  as  a  Hindu  daughter 
in  the  family  property,  and  that  under  such  circumstances,  and  Kuar 
Shamsher  Bahadur  being  then  alive  and  having  an  equal  interest  with 
Kuar  Inayat  Singh  in  the  family  property,  and  Kuar  Inayat  Singh  having 
merely  an  interest  in  expectancy  in  the  family  property,  and  being*  incap- 
able under  the  Hindu  Law  of  mortgaging  or  selling  his  interest  in  expect- 
ancy, no  valid  mortgage  of  the  family  property  was  effected  by  the  bond 
of  the  1st  of  April  1881,  and  no  valid  mortgage  existed  to  the  making  of 
which  he,  as  a  reversioner,  could  consent. 

We  further  find  that  Eaja  Lalji  either  with  the  active  assistance  or 
with  the  knowledge  and  connivance  of  Nand  Kishore,  who  was  acting  for 
the  mortgagees  of  the  bond  of  the  1st  of  April  1881,  took  an  undue 
advantage  of  his  position  as  father  and  of  the  youth  and  inexperience  and 
want  of  business  knowledge  of  Kuar  Inayat  Singh,  in  procuring  the  exe- 
cution of  the  bond  of  the  1st  of  April  1881,  and  that  when  Kuar  Inayat 
Singh  executed  that  bond  he  did  not  understand  its  object  or  its  effect. 
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i 

The    Subordinate  Judge  on  the  ground  of  limitation  dismissed  the       1895 

claim  of  the  plaintiffs  for  a  decree  personally  against  Eani  Aohhan  Kuar  JAN.  11. 

and- Inayafc  Singh.     From  that  dismissal  there  has  been  no  appeal.  

We  allow  this  appeal,  and  dismiss  with  costs  in  both  Courts  so  much  APPEL- 
of  the  plaintiffs'  suit  as  was  not  dismissed  by  the  Subordinate  JuJge.  LATE 

Appeal  decreed.  CIVIL. 

17  A.  125  = 
17  A.  153  =  13  A  W.  N.  (1895)  37.  13  A.W.N. 

[153]  EEVISIONAL  CRIMINAL. 
Before  Mr.  Justice  Aikman. 


QUEEN-EMPRESS  v.  KELLIE.*     [14th  January,  1895.] 

Act  No.  XLVof  I860  Indian  Peml  Cole),  s.  409-Cri'ni'iaZ  breach  of  trust—  Convic- 
tion for  criminal  biej.ch  of  irust  on  general  deficiency  in  account, 

An  accused  person  may  be  charged  with  criminal  breach  of  trust  in  respect  of 
a  general  deficiency,  and  it  is  not  necessary  in  all  cases  to  charge  the  accused 
with  the  embezzlement  of  a  particular  sum  received  on  a  certain  date  from  some 
particular  person.  Req.  v.  Lloyd  Jm?s  (1)  ;  Reg.  v.  Chapman  (-2)  ;  Reg.  v. 
WoLte-'ihcmz  (3  ;  and  The  Queei  v.  Lambert  (4)  referred  to, 

[Dial..  2  O.W.N    341  (345;  ;  Appr.,  18  A.  116  =  16  A.W.N.  11 ;  R.,  83  A.  36  (40)  =  7 
A.L.J.  897  =  7  Ind,  Gas.  Iti6  =  ll  Or.  L.J.  442.] 

t  [THIS  was  an  application  for  revision  of  an  appellate  order  of  the 
Sessions  Judge  of  Cawnpore  sustaining  the  conviction  of  the  applicant  for 
the  offence  of  criminal  breach  of  trust  as  an  agent,  punishable  under  s.  409 
of  the  Indian  Penal  Code.  The  applicant,  Archibald  Kellie,  was  the 
agent  at  Cawnpore  of  the  firm  of  Messrs.  Ullmann  Hirschhorn  &  Co.,  the 
head  office  of  which  is  in  London.  The  firm  has  a  branch  in  Calcutta 
which  imports  pieoe-goods,  thread,  &a.,  and  sells  them  through  its  agents. 
It  was  Kellie's  duty  to  sell  in  Cawnpore  the  goods  sent  him  by  the 
Calcutta  branch  and  to  remit  the  proceeds  to  Calcutta.  He  was  also 
bound  to  send  to  Calcutta  cash  abstracts  showing  his  transactions.  He 
had  been  dilatory  in  sending  in  his  accounts,  and  in  consequence  of  this 
Mr.  Tilemann,  the  manager  of  the  Delhi  branch,  and  Mr.  Sonderegger,  an 
assistant  in  the  Calcutta  branch,  met  at  Cawnpore,  and  oc  the  28th  of 
August  1894  checked  Kellie's  accounts.  According  to  those  accounts, 
which  were  in  Kellie's  own  handwridng,  he  ought  to  have  had  in  hand 
a  cash  balance  of  R-J.  3,041-0  8  ;  but  all  that  he  had  was  Es.  113-7  0, 
there  being  thus  a  deficiency  of  Ra.  2,927-9-8-  In  respect  of  this  deficiency 
Kellie  was  charged  with  the  offence  punishable  under  s.  409  of  the  Indian 
Penal  Code  and  convicted,  and  his  appeal  was  dismissed  by  the  Sessions 
Judge.] 

The  judgment  of  Aikman,  J.,  after  stating  the  facts  as  above,  thus 
continued  : — 

Mr.  G.  Ross  Alston,  for  the  applicant. 

[184]  Tne  Government  Pleader  (Munshi  Bam  Prasad),  for  the 
Crown. 

*  Criminal  Revision  No.  683  of  1894. 

fThis  para,  though  given  in  the  statement  of  faots  forma  really  apart  and  parcel  of 
the  judgment  of  the  Court. — ED. 

(1)  8  C.  and  P.  288.  (2)  1  0.  and  K.  119. 

(3)  11  Cox.  Cr.  Ca.  313-  (4)  2  Cox.  Ct.  Ca.  809. 
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JAN.^14.  rp^  cagQ  for  tkQ  pQtiifcioner  nag  Deen  wen  argued  by  Mr,  Ross  Alston. 

JJEVI.      The  main  ground  relied  on  by  the  learned  Counsel  for  the  petitioner  is  that  a 

conviction  for  criminal  breach  of  trust   on  a  general  balance  of  account  is 
SIGNAL.      badinlaw. 

CRIMINAL.  IQ  support  of  this   he   referred  to   Reg  v.  Lloyd  Jones  (1).     In    that 

17  A 153=  case  Alderson,  B,  observed: — "  It   is    not   sufficient  to  prove  at  the  trial 

15  A  W  N      a  &8neral  deficiency   in     account.     Some  specific  sum  must  be  proved  to 

(1895)  37      ^9  emDezz'6(3i  m  like  manner  as  in   larceny  some  particular  article  must 

be  proved  to  have  been  stolen."     The  cases  of  Reg.  v.   Chapman  (2)  and 

Reg.  v.  Wolstenholme  (3)  were  also  relied  upon. 

The  propriety  of  these  rulings  haa  been  doubted  even  in  England* 
With  reference  to  the  ruling  in  Reg.  v.  Lloyd  Jones,  the  following  remarks 
are  made  in  Eoscoe's  Criminal  Evidence,  10th  edition,  page  477  : — 
"  When  a  person  is  employed  in  the  receipt  and  payment  of  money,  it  is 
almost  imppossible  to  prove  anything  more  than  a  deficiency  in  account, 
and  if  the  words  of  Alderson,  B.,  in  Reg.  v.  Jones  (1)  were  to  be  taken  in 
their  strict  sense,  it  would  be  impossible  ever  to  procure  a  conviction  for 
embezzlement  when  there  were  running  accounts  between  the  parties." 
And  the  author  goes  on  to  suggest  that  there  was  in  the  case  referred  to 
some  misapprehension  of  the  principles  of  law  applicable  to  the  question. 
I  would  also  refer  to  the  case  of  The  Queen  v.  Limbert  (4}  decided  in  1847. 
In  that  case,  when  the  cash  in  the  hands  of  the  accused  an  employee  in 
the  Customs  Department,  was  checked,  it  was  found  to  be  short  by  £,  270 
of  the  amount  which,  according  to  his  books,  ought  to  have  been  in  his 
possession.  The  accused  had  by  virtue  of  his  employment  both  to 
receive  and  pay  away  money  on  account  of  Government.  It  was  contended 
on  his  behalf  that  the  charge  could  nob  be  supported  in  the  absence  of 
evidence  to  prove  the  appropriation  of  any  particular  sum  from  any  one 
person.  Erie,  J.,  said  : — I  think  that  the  offence  is  sufficiently  made  out, 
within  the  [155]  meaning  of  the  statute,  if  the  jury  are  satisfied  that  the 
prisioner  received  in  the  aggregate  the  amount  with  which  he  appears  to 
have  charged  himself  and  that  he  absconded  or  refused,  when  called  upon, 
to  account,  leaving  a  portion  of  the  gross  sum  deficient.  There  would  be 
constant  failure  of  justice  if  I  were  to  decide  otherwise,  since  it  is 
impossible  in  cases  like  the  present,  where  a  number  of  different  amounts 
of  money  have  been  received,  to  specify  which  sum  or  sums  or  the  part 
•of  which  sum  or  sums  have  been  embezzled.  " 

But,  be  the  law  in  England  what  it  may,  I  have  no  hesitation  in 
holding  that,  according  to  Indian  law,  an  accused  person  may  be  charged 
with  criminal  breach  of  trust  in  respect  of  a  general  deficiency,  and  that 
it  is  not  necessary  in  all  oases  to  charge  the  accused  with  the  embezzle- 
ment of  a  particular  sum  received  on  a  certain  date  from  some  particular 
person.  It  is  enough  if  the  accused  person  has  sufficient  notice  of  the 
accusation  he  has  to  meet,  and  that  he  had  in  the  present  instance. 

To  hold  otherwise  would,  to  use  the  words  of  Erie,  J.,  result  in  a 
41  constant  failure  of  justice."  It  was  further  argued  by  the  learned  Coun- 
sel for  the  petitioner,  on  the  strength  of  the  ruling  in  the  case  of  Rex  v. 
Edward  Hodgson  (5),  that,  as  the  prisoner's  accounts  were  not  shown  to 


(1)  8  C.  and  P.  288.  (2)  1  0.  and  K.  119.  (3)  11  Cox.  Or.  Ca.  313. 

(4)  9  Cot.  Cr.  Ca.  309.           (5)  3  C.  and  P.  422. 
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be  incorrect,  there  was  therefore  no  embezzlement,  but   merely  a  default        1895 
of  payment.     But  it  is  not  in  respect  of  accounts  that;  a  charge  is  made  in     JAN.  14, 
such  cases  ;  it  is  in  respect  of  the  disappearance  of  a  certain    sum    of 
money.  The  accounts  may  be  kept  in  a  faultless  manner  whilst  peculation       EEVI- 
is  going  on  ;  on  the  other  band,  it  is  possible  to  imagine  that  accounts  may      hiONAL 
be   kept  in  a  slovenly  manner  and  that  there  may  be    many  omissions   in  CRIMINAL. 
them,  even  whilst  any  suspicion  of  dishonesty  is  negatived.  In  the  case 
referred  to  by  the  learned    Counsel  it  was  said: — "  If  the  prisoner  regu-   17  A.  153 « 
larly  admits  the  receipt  of  the  money,  the  mere  fact  of  not  paying  it  over   *9  A.W.N. 
is  not  felony.     It  is  but  matter  of  account.  "  In  this  case,  however,  there    (1893)  37. 
was  something  more  than  the  mere  fact  of  not  paying  over  the  balance. 

(156]  It  appears  from  the  evidence  of  Mr.  Tilemann  and  Mr.  Sonde- 
regger  that  when  questioned  as  to  this  deficiency  Kellie  admitted  that  he 
had  taken  the  money,  and  their  evidence  is  borne  out  by  the  terms  of  a 
letter  (Exhibit  G.)  written  by  Kellie  to  Mr.  Sonderegger  on  the  30th  of 
August  1894. 

The  learned  Counsel  for  the  applicant  also  addressed  the  Court  in 
mitigation  of  sentence.  The  punishment  which  has  been  sustained  was  a 
sentence  of  two  years'  rigorous  imprisonment.  Having  regard  to  the 
circumstances  of  the  case,  I  am  of  opinion  that  this  punishment  was  not  a 
bit  too  severe.  This  was  not  the  ease  of  an  employee  yielding  on  a  solitary 
occasion  to  temptation.  A  large  amount  was  embezzled,  and  it  appears 
from  the  evidence  of  Mr.  Sonderegger  that  Kellie  admitted  that  peculation 
had  been  going  on  for  some  eighteen  months.  The  nature  of  the  defence 
set  up  by  the  applicant  does  not  tell  in  his  favour,  as  it  amounted  to  an 
insinuation  that  the  missing  amount  had  been  taken  by  Messera.  Tilemann 
and  Sonderegger,  an  insinuation  which  I  concur  with  the  lower  Courts 
in  thinking  to  be  baseless. 

For  the  above  reasons  I  reject  the  application  and  direct  that  the 
records  be  returned. 


17  A.  156  =  13  A.W.N.  (1895)43. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr,  Justice  Aikman. 


HAIDAR  SHAH  (Applicant)  u.  JAMNA  DAS  AND  OTHERS 

(Opposite  Parties)  .*    [22nd    January,  1895.] 

Civil  Procedure  Code,  ss.  350,359—  Insolvincy  —Pjwers  exercisabls.  by  Court  under 
s.  359  —  Withdrawal  of  application  by  ajplicant  wi  hout  permission  to  renew  — 
Court  not  comoetent  to  m  ikt  payment  of  costs  a  condition  preceltnl  to  the  granting 
of  permission  to  withdraw. 

A  Court  aol/ing  uader  s.  359  of  the  Code  of  Civil  Procedure  may,  on  the  motion 
of  a  creditor  under  certain  circumstances,  order  the  imprisonment  of  an  applicant 
for  a  declaration  of  insolvency,  or  it  may,  under  certain  circumstances  of  its  own 
motion,  send  the  applicant  to  be  dealt  with  by  a  Magistrate  ;  but  it  cannot, 
unless  moved  by  [157]  a  creditor,  piss  an  order  of  imprisonment  under  that 
section  ;  and  if  on  the  motion  of  a  creditor  it  has  ordered  the  imprisonment  of 
the  applicant,  it  cannot  subsequently  act  under  the  last  clause  of  s.  359.  Kadir 
Bakhsh  v.  Bhawani  Prasad  (It  referred  to. 

Where,  an  application  for  a  declaration  of  insolvency  having  been  filed,  the 
applicant  askad  and  obtained  permission  to  withdraw  the  application  absolutely, 

'  First  Appeal    No.  91  of   1893,  from  an  order  of  A.M.  Markham,  Esq.,  District 
Judge  of  Meerut,  dated  the  12th  Juue  1893. 


A  VIII-54 


(1)  14  A.  145. 
425 


17  All.  158  INDIAN  DECISIONS,  NEW  SERIES 

1895  *'e'»  without  permission  to  renew  the  application,  it  was  hfld  that  the  Court  could 

,        „„  not  make  the  payment  by  the  applicant  of  the  opposing  creditors  costs,  a  condi- 

tion precedent   to  the  granting  of  such  permission  so    as  to  enable  the  Court 
subsequently  to  revive  the  proceedings  commenced  by  the  application,  but  that 
APPEL-  BUOh  proceedings  were  finally  determined  by  the  applicant's  withdrawal. 

LATE        [R.,  3  Intf,  Gas.  61  (63)  I  5  N.L.R.  88  (91),] 

CIVIL.  m          /  i  ii-  j    n 

___  THE  facts  or  this  case  were  a8  follows  ;  — 

17  A.  136=  *  [One  Hafiz  Syed  Haidar  Shah  applied  on  the  4th  of  February  1891 

15  A  W  N,  to  the  District  Judge  of  Meerut  under  s.  344  of  the  Code  of  Civil  Proce- 
(1893)  43.  dure  to  be  declared  an  insolvent.  With  his  application  he  put  in  a  sche- 
dule setting  out  the  amount  and  particulars  of  his  property  and  other 
matters  which  the  law  requires  should  be  set  out  in  such  an  application. 
A  day  was  fixed  for  hearing  the  application,  and  on  the  20th  June  1891, 
the  application  was  heai d  and  the  applicant  was  examined.  On  the  22nd 
of  June  1891  the  applicant  stated  to  the  Court  that  he  withdrew  his 
application  for  being  declared  an  insolvent  and  prayed  that  the  insolvency 
oase  might  be  struck  off.  Upon  this  the  District  Judge  passed  the  follow- 
ing order : — ''  On  application  of  the  applicant  in  person,  the  petition  of 
insolvency  may  be  permitted  to  be  withdrawn  on  the  costs  of  the  opposing 
creditors  being  paid."  Nothing  further  took  place  until  the  16r*h  of  Novem- 
ber 1892,  when  one  of  the  creditors,  i.e.,  The  Bank  of  Upper  India,  Ld., 
a  creditor  in  whose  presence  the  order  of  the  22nd  of  June  1891  had  been 
passed,  represented  to  the  Court  that  the  costs,  payment  of  which  had  been 
ordered  ,had  not  been  paid,  and  asked  that  tbe  proceedings  might  be  re- 
vived. No  section  of  the  Code  was  quoted  as  supporting  such  a  request, 
but  an  order  was  passed  calling  upon  the  appellant  to  appear  and  show 
cause  why  his  application  to  be  declared  an  insolvent  should  not  be  re- 
vived. No  cause  was  shown  within  the  time  granted,  and  on  the  29bh  of 
November  1892  the  Court  directed  that  the  application  to  be  declared 
[158]  an  insolvent  be  revived  and  taken  up  at  the  point  it  had  reached  on 
the  20fch  of  June  1891.  The  parties  and  their  witnesses  were  directed  to 
be  present  on  the  date  fixed  for  their  presence.  The  appellant  did  not 
appear,  but  on  behalf  of  the  Bink  of  Upper  India  an  affidavit  was  filed 
declaring  that  Ha6z  Syed  Haidar  Shah  had,  on  the  12t,h  of  June  1892, 
transferred  his  entire  property  to  his  wife  in  lieu  of  dower  with  the  object 
of  defrauding  creditors.  No  other  evidence  of  any  kind  appears  to  have 
been  taken,  but  the  Court  recorded  an  order  setting  out  that — "as  it  would 
appear  that  this  transfer  amounts  to  a  fraudulent  transfer  to  defeat  credi- 
tors and  that  the  applicant  has  been  guilty  of  concealment  of  debts,  the 
Court  orders  that  tbe  applicant  be  called  upon  to  appear  on  Saturday  the 
22nd  instant  at  11  A.M.  and  show  cause  why  he  should  not  be  committed 
to  prison  under  cl  5  of  s.  359,  C.P.C.,  at  the  request  of  the  opposing 
creditors."  On  this  adjourned  date  an  appearance  was  made  on  behalf  of 
Haidar  Shah,  and  it  was  argued  that  s.  359  would  not  apply,  as  there  had 
been  no  decision  under  s.  350  of  tbe  Code  of  Civil  Procedure.  It  was 
further  contended  that  no  fraud  of  any  kind  on  the  part  of  Haidar 
Shah  had  been  proved,  and  the  jurisdiction  of  the  Courb  to  revive, 
as  it  was  called,  tbe  proceedings  which  had  come  to  a  close  on 
the  22nd  of  June  1891,  was  disputed.  The  objections  were  over- 
ruled, the  learned  Judge  holding  that  no  decision  under  s.  350  was 
required,  and  that  all  that  was  necessary  was  that  at  any  time  during  the 
hearing  under  s.  350  it  should  have  been  proved  that  there  had  been 

*  [This  portion  though  given  in  t  he  statement  oi  faots  forma  really  a  part  and 
parcel  of  the  judgment  of  the  Court.— ED.] 
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a  fraudulent  transfer  or  an  act  of  bad  faith.  Upon  the  affidavit  already 
mentioned,  and  upon  an  admission  by  the  vakil  for  Ilaidar  Shah  that  on 
the  12th  of  June  1892  hia  client  had  transferred  a  portion  of  his  property 
in  favour  of  a  person  whom  the  Judge  terms  a  creditor  not  named  by  the 
applicant  in  his  list  of  creditors,  it  was  held  that  there  had  been  a  fraudulent 
transfer  and  an  act  of  bad  faith  regarding  the  matter  of  his  application. 
The  objection  taken  to  the  jurisdiction  of  the  Court  was  also  overruled. 
The  Judge  held  that  his  order  permitting  withdrawal  was  only  conditional ; 
that  as  the  condition  had  not  been  fulfilled,  sanction  [159]  was  finally 
refused,  and  the  hearing  under  a.  350  was  still  subsisting  on  the  12th  of 
June  1892.  Tbe  Judge  then  {.rooeeded  to  order  that  Haidar  Shah  be,  at 
the  instance  of  the  represented  creditors,  aod  at  their  costs,  "  imprisoned 
in  the  civil  jail  for  one  year,  unless  he  shall  sooner  satisfy  the  said 
opposing  and  represented  creditors."  On  the  same  date,  and  on  the 
representation  of  the  vakil  for  those  of  the  creditors  who  were  present,  the 
above  order  was  amended,  and  a  new  order  issued  directing  that  the  appli- 
cant was  under  s.  359  to  be  arrested  and  conveyed  to  the  jail  to  suffer  simple 
imprisonment  for  six  months.  It  is  this  last  order  from  which  the  present 
appeal  has  been  filed.  That  order  was,  however,  followed  by  a  further  order 
directing  that,  as  Haidar  Shah  had  absconded,  the  case  under  the  last 
clause  of  s.  359  of  the  Code  be  referred  to  the  Magistrate  of  the  District 
to  the  end  that  Haidar  Snah  might  be  dealt  with  under  s.  87  and  the 
following  sections  of  the  Code  of  Criminal  Procedure.] 

The  judgment  of  the  Court  (Knox  and  Aikman,  JJ.)  after  stating  the 
facts  as  above,  thus  continued  : — 

Mr.  Abdul  Majid  and  Pandit  Sundar  Lai,  for  the  appellant. 

Babu  Jogindro  Nath  Chaudhri  and  Munshi  Jwala  Prasad,  for  the 
opposite  parties. 

JUDGMENT. 

This  order  (i.e.,  that  under  the  last  clause  of  s.  359  of  the  Code  of  Civil 
Procedure^,  it  is  hardly  necessary  to  point  out,  was  certainly  not  one  in 
accordance  with  law.  All  that  the  last  clause  of  s.  359  authorises  under 
certain  circumstances,  which  did  not  arise  in  the  present  case,  as  there 
had  been  an  order  passed  under  the  first  clause  of  the  section,  is  that  the 
Court  may  send  an  applicant  for  insolvency  before  it  to  the  Magistrate  to 
be  dealb  with  according  to  law.  In  the  present  case,  the  Judge  had  already 
adopted  the  first  of  the  two  courses  prescribed  in  s.  359  and  had  no  power 
to  have  recourse  to  the  second  alternative.  The  meaning  of  tbis  section 
appears  to  tuve  been  somewhat  misunderstood.  What  the  section  requires 
is  that  if  a  Court  be  moved  thereto  by  a  creditor  it  shall,  under  the  circum- 
stances set  out  in  the  section,  sentence  the  applicant  to  imprisonment. 
This  is  the  only  course  open  to  a  Court  when  set  in  motion  at  the  instance 
of  [160]  the  creditors.  If  there  be  no  application  by  any  creditor, 
the  Court  is  still  empowered,  if  ib  consider  the  case  calls  for  such 
an  order,  to  proceed  suo  motu  and  to  send  the  applicant  to  the 
Magistrate.  It  cannot,  unlesa  moved  by  a  creditor,  paas  an  order  of 
imprisonment.  The  case  of  Kadir  Bakhsh  v.  Bhawani  Prasad  (1)  (Edge> 
C.  J.,  and  Straight,  J.)  was  cited  to  us  in  tho  course  of  the  argument. 
There  are  certain  expressions  in  the  judgment  in  that  case  which  appear 
to  be  opposed  to  the  view  we  have  taken.  Straight,  J.,  there  held  that 
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when  a  creditor  applied  to  a  Court  to  exercise  its  jurisdiction  under 
s.  359  it  was  open  to  the  Court  either  itself  to  punish  the  applicant  for 
insolvency  or  to  send  him  before  a  Magistrate  to  be  dealt  with  according  to 
law.  In  our  opinion,  the  wording  of  the  section  is  against  this  interpre- 
tation. Omitting  the  words  immaterial  to  the  decision  of  the  point 
raised,  the  section  runs  as  follows  : — 

"Whenever  at  the  hearing  under  s.  350  ib  is  proved  that  the  appli- 
cant has  (a)  been  guilty,  &c., — the  Court  shall,  at  the  instance  of  any 
of  his  creditors,  sentence  him  by  order  in  writing  to  imprisonment  for  a 
term  which  may  extend  to  one  year  from  the  date  of  committal  ;  or,  the 
Court  may,  if  it  think  fit,  send  him  to  the  Magistrate  to  ba  dealt  with 
according  to  law." 

The  repetition  in  the  last  clause  of  the  words  "  the  Court",  and  the 
fact  that  the  word  "  shall  "  is  used  in  the  ooe  clause  and  the  word  "  may  " 
in  the  other,  lead  us  to  think  that  the  one  course  is  not  intended  to  be 
an  alternative  to  the  other  when  the  Court  is  set  in  motion  by  a  creditor. 
Had  an  alternative  been  intended  we  should  have  expected  to  find  the 
word  "  shall"  in  both  clauses  or  the  word  "  may  "  in  both  clauses. 

The  insertion  of  the  words  "  at  the  instance  of  any  of  his  creditors" 
between  the  words  "  shall"  and  "sentence"  support  the  same  view. 

The  intention  of  the  Legislature  apoarently  was  to  restrict  the  Court 
to  the  one  course  of  sending  the  applicant  to  be  dealt  with  by  a  Magis- 
trate when  the  Court  of  itself,  and  without  being  moved  [161]  thereto  by 
a  creditor,  comes  to  the  conclusion  that  the  applicant  should  be  punished 
for  any  act  of  bad  faith  he  is  proved  to  have  committed  ;  and  the  reason 
probably  is  that,  in  this  event,  the  Court  is,  as  it  were,  itself  the 
prosecutor. 

We  have  the  authority  of  the  learned  Chief  Justice  for  saying  that 
tie  concurs  in  the  interpretation  which  we  now  put  uoon  this  section. 

To  return  to  the  order  from  which  this  appeal  is  filed.  It  is  contended 
that  that  order  and  all  the  proceedings  taken  after  the  22nd  of  June 
1891  are  without  jurisdiction  ;  that  the  Judge  could  not  revive  the  pro- 
ceedings, and  that  no  fraud  on  the  part  of  the  appellant  had  been  proved 
at  any  hearing  under  s.  350.  It  appears  to  us  that  this  contention  is  good 
and  must  prevail.  The  only  authority  in  the  Code  of  Civil  Procedure  for 
withdrawal  of  proceedings  once  commenced  before  a  Civil  Court  is  that 
contained  in  s.  373,  which  by  s.  647  applies  to  proceedings  under  Chapter 
XX  of  the  Code.  That  section  gives  a  plaintiff,  and  similarly  in  the  case 
before  us  gave  the  applicant,  a /choice  of  withdrawing  from  a  suitor 
application  with  or  without  the  permission  of  the  Court  before  which  hia 
suit  or  application  stands.  No  restriction  of  any  kind  is  placed  upon  hia 
withdrawing  without  permission  of  the  Court :  he  is  liable,  if  he  so  with- 
draws, for  such  costs  as  the  Court  may  award,  and  is  precluded  from 
bringing  a  fresh  suit  or  application  in  the  same  matter.  This  is  totally 
different  from  a  power  given  to  a  Court,  as  is  given  in  other  sections  of 
the  Code,  to  make  the  payment  of  costs  precedent  to  an  order  which  tha 
Court  intends  to  pass.  The  only  case  in  which  a  Court  may,  under  this 
section,  impose  any  condition  upon  a  plaintiff  who  seeks  to  withdraw  is 
where  that  plaintiff  asks  the  Court  for  permission,  not  only  to  withdraw, 
but  also  for  liberty  to  bring  a  fresh  suit  for  the  same  subject-matter.  In 
this  case  the  applicant  stated  that  he  withdrew  without  any  further 
thought  or  suggestion  that  he  intended  to,  or  wished  to,  bring  a 
iresh  application.  Tba  oasa  fell  within  the  second  paragraph  of 
section  373,  and  the  order  passed  by  the  Court  should  have  been  to 

428 


YIII]  ABDUB  RAHMAN  V.   SHANKAR  DAT   DUBB  17  All.  163 

[162]  the  effect  that  as  the  applicant    has  asked  to   withdraw   from  the       1895 
application  he  be  adjudged  to  pay  the  costs  of  the  opposing  creditors.     It     JAN.  22. 
follows  therefore  that  any  condition  imposed  by  the  Judge  as  to  costs  being        — — 
paid  precedent  to  permission  to  withdraw  was  without  jurisdiction  and  must     APPEL- 
be  regarded  as  mere  surplusage.     The  proceedings  determined  on  the  22nd       LATI* 
of  June  1891,  and  no   longer   subsisted    after  that  date  for  any  purpose 
whatsoever.     At  the  bearing  it  was  contended  that  an  applicant  for  insol- 
vency  finding  the  case  going  against   him,  and  after  trouble  taken  by  the  17  A.  136  = 
creditors  to  prove  fraud,  might,  if  he  could  withdraw  unconditionally,  by    13  A.W.N, 
so  doing  escape  the  penalties  provided    by  law  under  section  359  for  the     (1895)  43 
punishment  of  fraudulent  debtors.     Such  an  argument  overlooks  the  exist- 
ence in  the  Code  of  s.  643,  which  in  our  opinion  does  provide  for  and  meet 
such  a  contingency.     In  view  of  the  above  finding  it  becomes  unnecessary 
for  us  to  take  up  the  question  of  fraud,  and  we  would  only  remark  here  that 
up  to  the  22nd  of  June  1891  no  fraud  bad  been  proved,  and    no  evidence 
of  fraud  given  even  after  that  date.     The  affidavit  filed  by  the  Bank  and  the 
very  qualified  admission  made  by  the  pleader  for  Hafiz  Syed  Haidar  Shah, 
do  not  amount  to  proof  of  fraud.     For  these  reasons  we  allow  this  appeal 
and   set  aside  the  order   of  the  Court  below  with  costs.     There  was  an 
application  filed  in  connection  with  this  appeal   by  one  Shankar  Lai.     It 
was  not  supported,  and  therefore  it  stands  dismissed. 

Appeal  decreed, 


17  A.  162  =  15  AW. N,   (189S)  35, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr,  Justice  Burkitt. 


ABDUR  RAHMAN  (Decree  holder)    v.  SHANKAR  DAT  DUBB    (Objector).* 
[28th  January,  1895.] 

Civil  Procedure  Ccdi,  s.  231— Execution,  of  decree— Attachwn'.  during  lifetime  of  judge- 
mtnt  dji>ttr  -Aaoli^aiion  nitir  death  of  j art gtn°nl  debtor  to  bring  hisreptesentattves 
on  to  the  record  o\  tha  execution  procetd.ng, — P.osedure. 

In  execution  proceedings  if  the  decree-holier  desires  to  proceed  after  the  death 
of  the  judgment-debtor  against  property  which  has  not  been  attached  daring  the 
lifetime  of  the  judgment-debtor,  his  proper  course  is  that  marked  out  by  s.  234 
of  Act  Nc.  XIV  of  1882  :  but  if  the  property  has  been  attached  during  the  life- 
time of  [16  t]  ihe  judgment-debtor,  it  then  conies  into  the  lands  of  the  law  and 
the  attachment  does  not  abate  on  the  death  of  tha  judgment-debtor,  and  for  the 
purpose  of  proceeding  against,  and  if  necessary  selling,  that  property  it  is  not 
necessary  to  implead  any  one  as  a  legal  representative. 

THE  facts  of  this  case  were  as  follows  :t  [One  Abdur  Rahman  had 
obtained  a  money  decree  against  Raja  Hari  H*r  Dat  Dube,  on  the  30th 
of  April  1890,  for  a  sum  of  Ra.  820-8-0.  On  the  15oh  of  November  1890, 
two  boxes  containing  shawls  were  ordered  to  be  attached,  and  the  attach- 
ment was  effected  in  the  month  of  December.  The  sale  was  stayed  under 
an  order  of  the  District  Court  pending  the  disposal  of  the  suit  in  which 
the  judgment-debtor  was  one  party  and  his  brother  Shankar  Dat,  the 
present  respondent,  was  the  other.  On  the  23rd  of  June  1891,  an 

*  First  Appeal  No.  '248  of  1893.  from  an  order  of  Euar  Bharat  Singh,  Officiating 
Judge  of  J-vunpur,  dated  the  3rd  September  1893. 

f  [This  portion  though  given  in  the  statement  of  faota  forms  really  a  part  and  Parcel 
of  the  judgment  of  the  Court.— ED.] 
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1895        application  v^as   made   to     strike    off    the     execution     proceeding,    but 
JAN.  28.     to   maintain   the   attachment,    with    leave    to    apply    again   for    further 

steps  in  aid  of  oxecution.     The  case  ?waa  ordered  to   be  struck  off,    the 

APPEL-  attachment  maintained,  and  the  permission  prayed  for  given.  A  further 
LATE  application  was  made  in  relation  to  the  same  attachment.  The  attach- 
OlVlL.  noent  still  remained  subsisting  at  the  time  of  the  death  of  the  judg- 
ment-debtor, on  the  13th  of  January  1892.  A  further  application  was 
17  A.  162=  made  in  execution  for  the  attachment  of  a  sum  of  1,000  ruuees  payable 
15  A.W.N.  under  an  agreement  between  the  deceased  judgment-debtor  and  the  present 
,(1895)  33.  respondent,  then  due  for  the  monto  of  November  of  that  year.  Tne  Oourt 
made  an  order  prohibiting  Raja  Shankar  Dat  from  paying  that  money  to 
the  deceased  judgment-debtor.  The  order  was  still  subsisting  at  the  time 
of  the  death  of  the  judgment-debtor.  Oa  the  llth  of  December  1891,  an 
application  was  made  that  Raja  Shankar  Dat  be  ordered  to  pay  into  Court 
the  sum  of  Rs.  500,  then  due  from  him  to  the  judgment-debtor.  An  order 
was  made  granting  that  application.  Notice  was  duly  served  on  Raja 
Shankar  Dat's  agent.  On  the  6th  of  January  1892,  an  application  was 
made  for  the  attachment  of  a  sum  of  money  (about  200  rupees)  then 
deposited  in  the  Rent  Court  and  standing  to  his  credit,  and  an  order  of 
attachment  was  issued  accordingly.  At  a  date  subsequent  to  these  attach- 
ments and  while  they  were  all  three  subsisting,  Raja  Har,i  Har  Dat,  died. 
The  [164]  present  appeal  arises  out  of  an  application  made  to  the  Court  in 
which  the  proceedings  then  were  to  put  upon  the  record,  as  legal 
representative  of  the  deceased,  bis  brother,  the  Raja  Shankar  Dat,  and 
his  widow  Rani  Sahodra  Kuar.  Objection  was  taken  upon  the  part  of 
Raja  Shankar  Dat,  but  not  upon  the  part  of  the  widow.  The  Court, 
referring  to  a  judgment  already  delivered,  and  which  bad  relation  to  the 
execution  of  a  decree  obtained  by  another  plaintiff  against  the  judgment- 
debtor  in  the  case,  refused  to  put  the  names  upon  the  record  as  represen- 
tatives, alleging  that  he  did  so  for  the  reason  given  In  the  previous  case. 
It  appears  that  the  Judge  probably  did  not  nofiioe  that  the  one  case  was 
in  no  sense  upon  all  fours  with  the  other.  In  that  case  execution  was 
sought  against  the  zemindari  property,  and  such  property  was  not  at  the 
time  of  the  decease  of  the  judgment-debtor  under  attachment.  The 
Court  refused  to  put  either  of  the  names  upon  the  record.  It  ia  against 
that  order  that  Mr.  Ghulam  Mujtaba  appeals.* 

After  stating  the  facta  as  above,  the  judgment  of  Blair,  J.,  thus  conti- 
nued : — 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Mr.  T.  Conlan,  Mr.  Abdul  Majid  and  Pandit  Sundar  Lai,  for  the 
respondent. 

JUDGMENT. 

It  appears  to  us  that  the  ruling  of  the  Full  Bench  of  this  Court  in  the 
case  of  Sheo  Prasad  v.  Hira  Lai  (1)  is  a  binding  authority  upon  the  ques- 
tion at  issue  in  this  matter.  It  is  needless  to  follow  in  detail  the 
erroneous  reasons  given  by  the  Judge  below  in  dealing  with  this  matter. 
It  is  clear  to  ua  that  this  is  a  case  which  is  really  decided  by  the  ruling 
above  referred  to.  It  was  there  held  by  the  Full  Bsnoh  that  s.  234  of 
the  Code  of  Civil  Procedure  applied  only  to  oases  in  which  after  the 
death  of  the  judgment- debtor  the  decree- holder  sought  to  bring  to  sale 
property  which  was  of  the  judgment-debtor  in  his  lifetime,  and  which 

not  at  the  time  of  his  deaih  under  attachment  in  the  suit  of  the 

(1)  12  A.  440. 
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judgment-creditor.  In  the  view  of  the  Court  which  decided  that 
case,  section  234  contemplates  that  the  property  which  was  of  the 
judgment-debtor  in  bis  lifetime  may  [165]  not  only  have  come  to 
the  hands  of  his  legal  representative,  but  may,  before  the  making  of 
the  application  under  the  section  have  not  been  duly  disposed  of  by  the 
representative.  In  this  case,  it  appears  to  us  that  no  item  of  the  pro- 
perty attached  has  come  into  the  possession  of  the  legal  representa- 
tive, whose  liability  under  s.  234  of  the  Code  of  Civil  Procedure  is 
expressly  limited  to  the  extent  of  the  property  of  the  decease i  which  has 
come  to  his  hands  and  has  not  been  duly  disposed  of.  That  being  so,  we 
think  the  Court  below,  though  for  wrong  reasons,  is  perfectly  right  in 
refusing  to  put  up  upon  the  record  the  names  of  the  respondents  as  represen- 
tatives of  the  deceased  judgment-debtor.  It  seems  to  be  settled  law  that 
no  such  representative  need  be  put  on  the  record.  Mr.  Ghulam  Mujtaba  is  in 
our  opinion  entitled  to  take  such  further  steps  in  the  execution  proceed- 
ings as  he  may  be  advised,  and  that  no  impediment  can  arise  from  the 
fact  of  there  not  being  on  the  record  any  legal  representative  of  the 
deceased  judgment-debtor.  The  appeal  is  dismissed  with  costs. 

BuRKiTT,  J. — I  concur  in  the  judgment  which  has  been  pronounced 
and  desire  to  add  a  few  words  only.  The  application  made  by  the  decree- 
holder  on  the  18th  of  February,  1892,  and  the  5th  of  Mirch,  1893,  to 
bring  Kaja  Shankar  Da,t  and  Eani  Sahodra  Kuar  on  the  record  in  the 
execution  proceedings  was  properly  rejected  by  the  District  Judge, 
not  for  the  reasons  given  by  him,  which,  in  my  opinion,  have  no  bearing 
on  the  matter,  but  because  the  applications  so  made  were  applicationa 
for  which  the  law  makes  no  provision  whatsoever.  Those  applications 
were  apparently  modelled  on  the  lines  of  s.  368  which  provides  for  the 
substitution  of  names  in  the  place  of  the  deceased  defendant  in  a  suit ; 
but  under  Act  No.  VI  of  1892  and  the  recent  rulings  of  their  Lordships  of 
the  Privy  Council  such  procedure  cannot  be  adopted  in  execution  proceed- 
ings. In  such  proceedings  if  the  decree-holder  desires  to  proceed  after  the 
death  of  the  judgment-debtor  against  property  which  has  not  been 
attached  during  the  lifetime  of  the  judgment-debtor  his  proper  course  is 
that  marked  cut  by  s.  234  of  Act  No.  XIV  of  1882,  but  if  the  pronerty 
has  been  attached  during  the  lifetime  of  the  judgment-debtor  it  [166] 
then  comes  into  the  lands  of  the  law  and  attachment  does  not  abate 
on  the  death  of  the  judgment  debtor,  and  for  the  purpose  of  proceeding 
against,  and  if  necessary  selling,  that  property,  it  is  not  necessary  to 
implead  any  one  as  a  legal  representative.  It  was  therefore  in  this  case 
quite  unnecessary  to  ask  for  an  order  to  bring  the  brother  and  the  widow 
of  the  deceased  judgment-debtor  on  the  record.  It  was  an  order  which 
the  Court  had  no  jurisdiction  to  pass,  and  in  refusing  to  pass  it  the  Court 
was  right,  though,  as  I  said  before,  the  reasons  it  gave  for  that  refusal 
.are  wrong  and  irrelevant. 

Appeal  dismissed. 
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FEB.  4,  KEVISIONAL  CRIMINAL. 

EEVI-  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 

SIGNAL 

CRIMINAL.     QUEEN-EMPRESS  v.  SRI  LAL  AND  OTHERS.*    [4th  February,  1895.] 

Act  No.  XLVof  I860  (Iniia^  Penal  Cois)  ss.  159,  160— Affray— "  Public  plice." 

l'w  N  Held,  that  a  chibutra  whioh  w*a  neither  a  plaoa  to  which  the  public  hid  a 

10  A.W. N.  tight   of   access,  nor  a  pUoe  to  which  the  public  ware  ever  parmitted  to  have 

(1895)  42.  access,  was  not,  though  it  adjoined  a  public  road,  a  "  publio  place"  within  the 

meaning  of  s.  159  of  the  Indian  Penal  Code. 

[R.,  29  B.   386  (390)=7  Bim.  L.R.  333  =  2  Or.  L.J.  252  ;  31  0.  542  =  8  O.W.N.  458 
(462)  ;  A.W.N.  1904,  92  ;  10  Gr.  L.J.  16  (17).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  Eoshan  Lai  and  Babu  Satya  Ghandar  Mukerji,  for  the 
applicants. 

The  Government  Pleader  (Munshi  Bam  Prasad) ,  for  the  Crown. 

JUDGMENT. 

EDGE,  O.J.,  and  BANERJI,  J. — This  is  an  application  for  revision  of 
an  order  of  the  Sessions  Judge  of  Farakhabad  dismissing  the  appeal  of  the 
applicants  from  a  conviction  under  s.  160  of  the  Indian  Penal  Code. 

The  fighting  appears  to  have  taken  place  on  a  chabutra,  which  from 
the  evidence  in  the  Court,  below  aopears  to  have  been  private  property 
adjoining  a  publio  thoroughfare.  We  infer  from  the  evidence  that  that 
chabutra  was  neither  a  place  to  whioh  the  nublic  had  aright  of  access,  nor 
a  place  to  which  the  public  were  used  to  [167]  have  access,  nor  was  is  a 
place  to  whioh  the  publio  w^re  evar  permitted  So  have  aoceas,  though  it] 
adjoined  a  publio  road.  We  must  look  to  s.  159  of  the  Indian  Penal 
Coda  to  see  what  are  the  ingredients  of  the  offence  of  an  "  affray." 
S.  159  runs  as  follows  : — 

"When  two  or  more  persons  by  6ghting  in  a  public  place,  disturb  the 
public  peace,  they  are  said  to  commit  an  affray."  It  will  be  observed 
that  this  section  does  not  make  fighting  "  in  public,"  which  is  likely  to 
disturb  the  public  peace,  an  affray.  The  fighting  disturbing  the  publio 
peace  whioh  is  an  affray,  is  fighting  whioh  takes  place  in  a  "  public 
place."  No  doubt  the  fighting  in  this  case  on  the  chabutra  was  fighting 
in  public,  because  the  public  oould  sea  what  was  taking  place. 

Some  of  the  statutes  in  England  make  acts  penal  which  are  done  in 
public,  others  make  acts  penal  which  are  done  in  a  public  place,  so  that 
in  the  criminal  statute  law  in  England,  the  distinction  is,  it  will  be 
observed,  between  doing  an  act  in  public  and  doing  an  act  in  a  publio 
place.  As  the  chabutra  was  not  a  place  to  which  the  public  had  by  right 
or  by  permission,  or  by  usage  or  otherwise,  access,  we  must  hold  that  it 
was  not  a  public  place,  although  any  member  of  the  public  walking  along 
the  street  could  walk  on  to  it,  but  in  doing  so  he  would  be  committing 
a  trespass. 

Under  these  circumstances,  we  must  set  aside  the  convictions.  We 
acquit  the  applicants,  and  order  that  the  fines,  if  paid,  be  refunded. 

*  Criminal  Revision  No.  701  of  1894. 
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Before  Sir  Johfi  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji.  APPEL- 

LATE 

NATTHU  SINGH  (Defendant)  v.  GULAB  SINGH  (Plaintiff) .*                CIVIL. 
[5bh  February,  1895.]  

17  A    187 

Limitation— Suit  for  possession  of  properly  wcidsntally  necessitating  the  setting  aside  of     _   «'w  M 

or  declaration  of  invalidity  of  an   odiption—Act  No.  XV  0/1877    (Indian  Limita-    13  *'M-W 
tion  Act),  sch.  ii,  art.  118.  (1895)  36. 

Article  118  of  sob.  ii  of  the  Indian  Limitation  Act  applies  only  to  suits  for  a 
declaration  that  an  adoption  is  invalid  or  in  fact  never  took  place  ;  it  does  not 
apply  [168]  to  a  suit  for  possession  of  property  merely  because  it  miy  be  necessary 
in  order  to  give  effect  to  the  relief  claimed  in  such  suit  to  find  that  a  given 
adoption  is  invalid.  Basdeov.  Qopal  (11,  Ghandharap  Singhv.  Lachman  Singh  (2), 
Padajirav  v.  Ramrav  (3),  and  Lola  Parbhu  Lai  v.  Mylne  (4)  referred  to. 

[Diis.,24  B.  260=1  Bom.  L.R.  799  (F.B.);  F.,  34.  A.  195  =  22  A.W.N.  10;  26  A.  40=»23 
A.V,T.:7.  56H  ;  '?".  C.  3/14  (364'  ;  20  M.  40  (46)  =  6  M.L.J.  '272  (276)  ;  R.,  21  B  153 
(162)  ;  21  B.  376  1379);  9  C.W.N.  222(224);  11  C.P.L.R.  49;  D.,  34  A.  fi  Ml)  =  8 
A.L.J.  1101  (1105)  =  11  Ind.  Cas.  476  (477.] 

THE  plaintiff  in  this  case  sued  for  possession  of  a  share  in  certain 
immoveable  property  which  had  been  in  her  lifetime  in  the  possession  of 
one  Musammat  Lachcho,  the  widow  of  one  Tarsi  Bam.  The  property  in 
suit,  with  the  exception  of  two  plots,  once  belonged  to  Zorawar  Singh,  the 
common  ancestor  of  the  parties  save  the  defendants  Zauki  Earn  and  Murli 
Singh,  who  were  mortgagees  from  Musammat  Lachcho.  Zorawar  Siagh 
had  five  S^PS  t,Hr<>e  of  whnpr.-,  if.,  Tarsi  Rarr,  Ganga  Earn  and  Khushal 
Siagh,  died  in  bis  lifetime.  Zorawar  Singh  died  in  1864,  leaving  him 
surviving  two  sons,  Gulab  Singh  (the  present  plaintiff)  and  Shib  Singh, 
and  sons  of  two  other  sons. 

Musammat  Lachcho  Kuar,  widow  of  Tarsi  Earn,  got  a  one-fifth 
share  of  the  property  left  by  her  father-in-law,  Zorawar  Singh  ;  and  it  is 
now  undisputed  that  she  was  in  separate  possession  of  the  share  up  to  her 
death  in  November  1891. 

On  the  19th  of  June  1876,  Musammat  Lachcho  executed  a  hypothe- 
cation bond  in  favour  of  Zauki  Earn  and  Murli  Singh.  The  mortgagees 
brought  a  suit  in  1888  upon  the  bond.  The  plaintiff,  Gulab  Singh, 
and  Natthu  Singh  were  added  as  defendants  to  this  suit  under  s.  32 
of  the  Code  of  Civil  Procedure.  Gulab  Singh  contested  the  validity  of 
the  mortgage  on  the  ground  that  Musammat  Lachcho  was  in  possession 
as  a  Hindu  widow  in  lieu  of  her  right  of  maintenance  and  that  the  trans- 
fer by  her  was  void.  The  Court  held  that  Muaammat  Lachcho  was  in 
adverse  and  proprietary  possession  of  the  property  and  gave  the  plaintiffs 
a  decree  for  a  portion  of  the  amount  claimed.  On  appeal,  the  defendants 
got  a  decree  for  a  larger  amount,  and  in  other  respects  the  finding  of  the 
Lower  Court  was  upheld.  Upon  the  death  of  Musammat  Lachcho  Natthu 
Singh  set  up  his  right  as  the  adopted  son  of  Tarsi  Earn,  and  his  right  was 
recognized  by  the  Eovenue  authorities. 

[169]  The  plaintiff  claimed  to  recover  possession  of  a  share  in  the 
property  on  the  ground  that  it  had  been  given  to  Musammat  Lachcho  in 
lieu  of  maintenance  and  that  on  her  death  it  reverted,  in  part  at  least,  to 


*  First  Appeal  No.  93  of  1893,  from  a  decree  of  Babu  Ganga  Saran,  B.A.,  Subordi- 
nate Judge  of  Aligarh,  dated  the  28rd  January,  1893. 

(1)  8  A.  644.  (2;  10  A.  485.  (3)  13  B.  160.  (4)  14  C.  401. 
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the  plaintill.  He  denied  that  Natthu  Singh  had  been  ever  adopted  by 
Tarsi  Ram  as  his  son,  and  sued  to  have  it  declared  that  the  decree  obtained 
by  the  mortgage  defendants  could  not  be  executed  against  the  property 
because  the  interest  of  Musammat  Lachcho  came  to  an  end  at  her  death. 

The  defendant;  Natthu  Singh  maintained  Lha  validity  of  his  adoption, 
and  also  pleaded  limitation,  and  further  that  the  plaintiff  on  his  own 
showing  was  not  entitled  to  more  than  a  one-fourth  share. 

The  Lower  Court  (Subordinate  Judge  of  Aligarh)  found  that  the 
plaintiff's  claim  as  against  the  mortgagee  defendants  was  barred  by  the 
principle  of  resjudicala  ;  but  that  as  against  Natthu  Singh  and  the  other 
defendants  the  plaintiff  was  entitled  to  a  one-fourth  share  of  the  property 
in  suit,  and  made  a  decree  accordingly.  Natthu  Singh  thereupon  appealed 
to  the  High  Court. 

Mr.  Abdul  Raoof,  for  the  appellant. 

Mr.  G.  Ross  Alston  and  Munshi  Ram.Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,_J. — This  appeal  has  been  beard  with 
First  Appeal  No.  117  of  1893.  Iu  First  Appeal  No  93  of  1893,  the  de- 
fendant Natthu  Singh  is  the  appellant,  and  in  First  Appeal  No.  117  of 
1893,  Gulab  Singh,  plaintiff,  is  appellant.  The  suit  was  for  possession  of 
shares  m  u,  village  which  were  in  the  possession  of  the  defendaoD  Natthu 
Singh  at  the  commencement  of  the  suit.  The  plaintiff  was  entitled  to  the 
decree  which  he  got  in  the  Court  below,  if  Natthu  Singh  was  not  adopted, 
as  alleged  by  him,  by  one  Tarsi  Ram.  Tarsi  Ram  was  oae  of  the  five 
sons  of  Zorawar  Singh.  Gulab  Singh,  the  plaintiff,  was  one  of  those 
sons.  Natthu  Singh's  case  was  that  Tarsi  Ram  and  Tarsi  Ram's 
then  wife,  Musammat  Lachcho,  adopted  Natthu  Singh  about  two  years 
before  Tarsi  Ram  died.  The  plaintiff's  case  is  the  utter  negation  of  any 
[170]  such  adoption.  The  adoption  is  said  to  have  taken  place  about 
1863.  in  1576  (Zorawai  c,.a6'k  having  diea  ia  18G4J,  Muoamiuu-L  Lach- 
cho, the  widow  of  Tarsi  Ram,  who  had  predeceased  his  father  Zorawar 
Singh,  presented  an  application  to  the  Revenue  Court  asking  for  mutation 
of  names  in  respect  of  a  certain  share  in  the  village  to  be  made  in  favour 
of  Natthu  Singh.  She  alleged  in  the  proceedings  on  that  application  that 
her  deceased  husband  had  adopted  Natthu  Singh  when  the  latter  had  been 
about  one  year  old,  As  a  matter  of  fact  that  application  was  opposed 
by,  amongst  others,  the  plaintiff  in  this  suit,  and  Musammat  Lachcho's 
name  was  entered  in  the  revenue  papers  and  Natthu  Singh's  was  not 
entered. 

On  the  fact  of  that  application  having  been  made  in  1876,  and  opposed 
by  the  present  plaintiff,  Mr.  Abdul  Raoof,  for  the  defendant  Natthu  Singh, 
has  contended  that  this  suit  is  barred  by  limitation.  He  relies  on  art.  118 
of-  sch.  ii  of  the  Indian  Limitation  Act,  1877,  and  in  support  of  his 
contention  further  relies  on  the  judgments  of  their  Lordships  of  the  Privy 
Council  in  Jagadamba  Chaodhrani  v.  Dakhina  Mohun  Roy  Chaodhri  (1), 
Mohesh  Narain  Munshi  v.  Taruck  Nath  Moitra  (2),  and  on  a  judgment 
of  this  Court  in  Inda  v.  Jehangira  (3).  The  last  mentioned  case 
was  undoubtedly  decided  on  art.  118  of  scb.  ii  of  Act  No.  XV  of  1877; 
the  two  oases  before  their  Lordships  of  the  Privy  Council  were 
decided  upon  the  former  Limitation.  Act,  No.  IX  of  1871.  The  article 
especially  referring  to  adoptions  was,  in  Act  No.  IX  of  1871,  art.  129  of 


(1)  13  C.  308. 


(2)  20  G.  487. 
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sob.  ii.  The  two  articles  of  Act  No.  XV  of  1877  which  especially  refer 
to  suics  relating  to  adoption  are  arty.  118  and  119  of  sob.  ii.  Article 
129  of  Act  No.  IX  of  1871  in  words  related  to  suits  "  to  establish  or  set 
aside  an  adoption."  It  is  true  thab  their  Lordships  cf  bhe  Privy  Council, 
in  the  cases  fco  which  we  have  referred,  treafed  the  words  "  to  set  aside  an 
adoption,"  in  that  article,  as  referring  to  suits  for  a  declaration  that  an 
adoption  was  invalid.  We  find  also  that  when  the  Legislature  passed  Act 
No.  XV  of  1877,  they  did  not  use  the  language  of  art.  129  of  Act  No.  IX  of 
1871,  but  used  language  in  [171]  arcs.  118  and  119  which,  according  to  the 
ordinary  construction,  would  limit  those  articles  to  suits,  in  tha  one  oasa  to 
obtain  a  declaration  that  an  alleged  adoption  was  invalid  or  never  in  fac"  took 
place,  and  in  the  other  case  to  obtain  a  declaration  that  an  adoption  was 
valid.  The  Legislature  in  other  parts  of  the  schedule,  for  example, in  art.  91 
of  sch.  ii  of  Act  No.  X\7  of  1877,  followed  the  wording  of  art.  92  ol  Aob 
No.  IX  of  1871,  which  bad  reference  to  suits  "to  cancel  or  set  aside  an 
instrument,  not  otherwise  provided  for."  We  assume  tbab  by  departing 
from  the  language  of  arfc.  129  of  Act  IX  of  1871,  and  by  using  language  in 
arts.  118  and  119  of  the  schedule  of  the  present  Act,  which  can  only  refer 
to  suits  for  declaratious,  it  was  intended  that  those  articles  should  apply 
only  to  suits  in  which  such  declarations  were  sought.  In  this  view  we 
are  supported  by  t'uo  decision  of  this  Court  in  Basdeo  v.  Gopal  (l)  and 
Ghandharap  Singh  v.  Lachman  Singh  (2) ;  by  a  decision  of  the  Bombay 
High  Court  in  Padajirav  v.  Ramrav  (3),  aud  by  a  decision  of  the  Calcutta 
High  Court  in  Lala  Parbhu  Lai  v.  Mylne  (4).  This  being  the  case,  and 
the  present  suit  net  having  been  one  for  a  declaration,  we  hold  that 
art.  118  does  not  apply  and  that  the  suit  is  not  barred  by  limitation. 

We  now  come  to  the  merits  of  the  suit.  Zorawar  Singh,  the  head 
of  this  family,  died  in  1864.  His  son,  Tarsi  Earn,  whose  widow  Musam- 
mat  Licbcho  was,  predeceased  Zorawar.  At  the  time  that  Musammat 
Lach~uo'?  r>ame  ^vvc  antc""^  ?c  <h  revenue  papers  as  rdpre-'eafcio 
one  fifth  share  in  the  property  left  by  Zorawar,  Zorawar's  son,  Shib  Singh, 
was  alive.  Sbib  Singh  was  the  father  of  three  sons,  one  of  whom  was 
Natthu  Singh,  who  was  alleged  to  have  been  adopted  by  Tarsi  Bam.  It  is 
impossible  to  believe  that,  if  this  adoption  had  in  fact  taken  place,  Shib 
Singh  would  not,  on  the  death  of  Zorawar  Singh,  have  insisted  on  the 
right  of  his  own  natural  son  Natbhu  Singh  to  have  his  name  entered  as 
the  grandson  of  Zarawar  and  as  the  adopted  son  of  Tarsi  Earn.  He  did  not 
insist  on  anything  of  the  kind.  Musammat  Lachoho's  name  was  entered. 
There  is  another  thing  which  in  our  opinion  is  fatal  [172]  to  this  alleged 
adoption.  If  the  adoption  had  in  fact  taken  place,  Natbhu  Singh  ceased  to 
have  any  share  in  the  interest  of  his  natural  father,  Shib  Singh  ;  but,  on 
the  death  of  Shib  Singh,  Natthu  Singh  took  an  equal  share  in  Sbib  Singh's 
propsrty  with  his  brothers  and  continued  to  cultivate  the  sir  of  Shib  Singh. 
Another  fact  which  goes  against  the  adoption  is  that  Musammat  Lachcbo 
up  to  the  time  of  her  death  in  1891  continued  to  be  not  only  recorded  in 
respect  of  the  one-fifth  share,  but  actually  cultivated  it. 

There  is  evidence  on  the  record  which  we  believe,  which  shows  that 
Tarsi  Earn  died  some  years  before  Natthu  Singh  war  born.  Natthu  Singh's 
case  depends  on  his  proving  that  the  adoption  alleged  by  him  took  place 
in  Tarsi  Eam's  lifetime.  Musammnf  Tncbcbo,  as  the  widow  of  Tarsi 
Earn,  was  allowed  by  the  family  to  be  entered  in  the  revenue  papers  in 
respect  of  the  one-fifth  share  for  her  maintenance,  though  she  was  not 
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entitled  to  be  so  entered.  It  is  very  possible  that  in  1876,  owing  fco  some 
ill-feeling  amongst  the  members  of  the  family  she  was  disposed  to  put 
forward  Natthu  Singh  as  the  adopted  son  of  Tarsi  Ram.  Whatever  was 
the  cause  of  her  line  of  conduct  at  that  time,  her  subsequent  conduct  was 
inconsistent  with  any  adoption  having  taken  place.  On  these  grounds  we 
dismiss  first  appeal  No.  93  of  1893,  with  costs. 

Appeal  dismissed. 


17  A.  172  =  15  A  W.N.  (1895)  42. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


HAMIDA  BIBI  (Plaintiff)  v.  ALI  HUSBN  KHAN  (Defendant)* 

[llth  February,  1895.] 
Civil  Procedure  Code,  ssc  366,  538—  Abatement  of  suit— Appeal. 

No  appeal  will  lie  from  an  order  under  the  first  paragraph  of  s.  366  of  the  Code 
ct  Civil  Procedure  declaring  that  a  suit  shall  abate,  such  order  neither  amounting 
to  a  decree  cor  being  specifically  appealable  under  s,  583.  Bhilciji  Bam  Chandra- 
v.  Purshotain  (1),  dissented  from. 

[F.,  2  N.L.R.  7  ;  R  .  10  O.C.  1SI1  ;  121  P.R.  1907  =  51  P.L.R.    1907  ] 

THE  facts  of  this  case  are  as  follows  :  — 

The  plaintiff  sued  in  the  Court  of  the  Subordinate  Judge  of  Shahja- 
hanpur  to  recover  a  sum  of  Rs.  41,  686-10-8  as  her  dower  [l73]  debt, 
but  died  shortly  after  the  filing  of  the  suit,  and  before  issues  were 
framed,  on  the  14th  of  November  1893.  After  various  adjournments' 
for  Che  purpose  of  allowing  the  heirs  of  the  deceased  plaintiff  to 
come  in,  the  case  was  fixed  for  the  15th  of  May  1894.  On  the  lOih  of 
January  1894,  one  Musammat  Hamida  Bibi,  the  mother  of  the  plaintiff, 
applied  to  be  brought  on  the  record  as  legal  representative  of  the  plaintiff 
in  respect  of  some-  of  the  property  in  suit,  but  that  application  was  reject- 
ed, as  it  did  not  contain  a  schedule  of  the  property,  nor  was  it  signed 
and  verified.  On  the  29th  of  May  1894,  Hamida  Bibi  again  applied  to 
be  lirought  on  to  the  record  as  a  representative  of  the  deceased  plaintiff, 
but  this  application  also  was  rejected  as  not  being  signed  and  verified, 
and  also  as  being  beyond  tirno.  Hamida  Bibi  accordingly  appealed  to 
the  High  Court. 

Pandit  Moti  Lai  and  Babu  Durga  Charan  Banerji,  for  the  appellant. 

Mr,  Abdul  Majid  and  Maulvi  Ghulam,  Mujtaba  for  the  respondent. 

JUDGMENT. 

KNOX  and  AlKMAN,  JJ. — A  preliminary  objection  is  raised  by 
Mr.  Ghulam  Mujtaba  to  the  hearing  of  this  appeal,  on  the  ground  that  the 
order  appealed  from  is  an  order  passed  under  the  first  paragraph  of  s.  366 
of  Code  of  Civil  Procedure  and  that  no  appeal  is  provided  for  such  order 
by  s.  588  of  the  Code.  Our  attention  was  drawn  in  the  course  of  the 
argument  to  the  case  of  Bhikaji  Ram  Chandra  v.  Purshotum  (l)  in  which 
it  was  held  that  such  an  order  is  appealable.  It  was  held  by  the  learned 


*  First  Appeal  No.  123  of  1894,  from  an  order   of 
Judge  of  Shahjthanpur,  dated  the  36th  June,  1894. 

il)  10  B.  220. 


Bai    Ruuvari  Lai,  Subordinate 
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Judge  who  decided  that  appeal  that  such  an  order  was  virtually  "  a  decree  1895 

within  the  meaning  of  s.  2  of  Act  No,  XIV  of  1882,  as  it  disposes  of   the  F£B.  11. 
plaintiff's  claim  as  completely  as  if  a  suit   had    been    dismissed. "   The 

learned  Judges  who  decided   thab  appeal   appear  to  have   overlooked  the  APPEL- 

very   important  provisions  of  s.  371,  which  allow  a  person  claiming  to  be  LATE 

the  legal  representative  of  a  deceased  to  apply  for  an  order  to  set  aside  the  CIVIL 

order  of  abatement.     It  cannot  therefore  be  said  that  an  order  under  the  —  ' 

first  paragraph  of  s.  366  is  an    [174]    adjudication  which,   as  far  as  the  174.172= 

Court  expressing  it,  decides  the  suit  or  appeal.     Moreover,  it  is  provided  15  A.W.N. 

by  clause  (20)  of  s.  588  of  the  Code  that  an    applicant  whose   application  (1898)  42, 
for  an  order  to  set  aside  an  abatement  is  refused  can  appeal  from  such  order 
of  refusal.     We  sustain  the  objection  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


17  1.  174  =  15  A.W.N.  (189S)  47. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


SHIB  CHARAN  LAL  (Defendant)  v.  RAGHU  NATH  (Plaintiff).* 
[llth  February,  1895.] 

Civil  Pr ccedure  Cede,  s,  13 — Res  judioata— Finding  in  judgment  not  embodied  in  the 
decree  andnot  essential  to  the  making  of  the  aetres  as  framed — Act  No.  I  of  1887 
(Specific  Belief  Act),  s,  42. 

A  finding  in  a  judgment  to  operate  as  res  judicata,  the  Court  being  a  Court  of 
jurisdiction  competent  to  try  the  subsequent  suit,  must  be  material  and  necessary 
to  support  the  precise  and  particular  ground  or  grounds  ou  which  the  decree  or 
some  operative  part  of  it  was  made,  otherwise  the  finding  must  be  considered 
either  as  superseded  by  the  decree,  or  as  entirely  immaterial,  or  as  no  more  than 
incidental  and  subsidiary  to  tbe  main  question  in  the  suit,  although  in  the  latter 
case  tbe  finding  may  have  been  necessary  to  the  decision  of  the  suit. 

Tbe  finding  of  fact  to  operate  as  res  judicatz  need  not  Lave  been  the  sole  find- 
ing of  fact  upon  which  the  decree  was  made,  but  it  must  have  been  a  material  and 
neceesary  finding  of  tact,  material  and  necessary  in  the  sense  that  tbe  fact  must 
have  been  found  as  it  was  found  in  the  judgment,  and  oould  not  have  been  found 
otherwise,  for  the  decree  as  it  was  made  to  have  been  a  good  result  in  law  from 
the  fact  or  facts  so  found.  Further,  if  there  were  two  findings  of  fact,  either  of 
whiob  would  justify  in  law  the  making  of  the  decree  which  was  made,  that  one  of 
such  two  findings  of  fact  which  should  in  the  logical  sequence  of  necessary  issues 
have  been  first  found,  and  the  finding  of  which  would  have  rendered  tbe  other  of 
such  two  findings  unnecessary  tor  the  makhig  of  the  decree  whiob  was  made,  is 
the  finding  which  can  operate  as  res  judicata. 

A  matter  cannot  be  said  to  be  "  directly  and  substantially  in  issue"  within  the 
moaning  of  the  first  paragraph  of  s.  13  of  Act-  No.  XIV  of  1882  unless  and  until  it 
is,  or  becomes,  material  for  the  decision  of  the  suit  to  find  as  to  it.  The  framing 
of  issues  under  s.  146  of  Act  No.  XIV  of  1882,  on  which  at  that  stage  of  the  suit 
the  right  decision  of  the  case  appears  to  depend,  does  not  of  itself  make  the  matter 
to  which  puoh  issues  relate  "  directly  and  substantially  in  issue"  within  the 
meaning  of  s.  13,  although,  when  the  finding  upon  any  one  or  more  of  the  issues 
is  sufficient  for  the  decision  of  tbe  suit,  it  may  be  desirable  that  the  Court  should 
state  in  its  judgment  its  finding  or  decision  upon  each  separate  issue  which  it  had 
framed. 

[175]  The  following  oases  were  referred  to  :—  Krishna  Behari  Roy  v.  Brojts- 
wari  Chowdranee  (1)  Soorjomonee  Dayee  v:  Suddamind  Mohapatter  (2),  Rajah 
Run  Bdhadoor  Singh  v.  Mussumut  Lachoo  Koer  (3),  Radhamadhub  Holdar  v. 

*  Appeal  No.  44  of  1891  under  s,  10  of  the  Letters  Patient. 
(1)31.4.283,  (2)  I.A.  Bupp.  Vol.  212.;  (3)  12  LA.  23, 
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Monohur  Mcokerji  (It,  Shaikh  Enaetoollah  v,  Shiikh  Ameer  Buksh  (2),  Ntamut 
Khan  v.  Phadu  Buldia  (3),  Jamait-un-nissa  v.  Lutf  un-nissa  (4).  Man  Singh 
v.  Narayin  Das  (5).  Lachman  Singh,  v.  Mohan  (6),  Ram  Ghoiam  v.  Sheotahal  (7), 
Avusuwbai  v.  Safe/imam  Paniurang  <8),  Detavaftonda  Narasamma  v.  Dewara- 
Tconda  Kanayi  (9),  (?frg2a  Icharam  v.  Sankalchand  Jetha  (10),  TarafalMf 
Ban>urjee  v.  Puddomoney  Dossei  (11),  Kc&iwson  v.  Duleep  Singh  (12). 

[P.,  32  B.  315=10Bom.L.R.  380;  20  A.W.N.  89;  R..  8  A.LJ.  409  (410)  =  9  Ind.Gas. 
983(984);  6  lud.  Caa.  696  ;  11  Ind.  Gas.  89(90);  121  P. B.  1907  =  51  P.W  B. 
1907  ;  101  P.W.B.  1911  =  1-^0  J'.L.B.  1911  ==9  Ind.  Cas.  1030  (1031) ;  19  A.W.N. 
182;  4  M.L.T.  90;  D.,  24  C  900  (907);  5  A.L.  J.  48  =  A.W.N.  (1908)41  =  aM. 
L.T.  205;  5  Irxi.  Caa.  278  (279);  4  O  C.  145(150)  ;  57  P. B.  1907  (F.B,)  =  66  P.W. 
B.  1907.] 

THE  facts  of  this  case  and  the  arguments  on  either  side  are  fully  stated 
in  the  judgments  of  the  Court. 

Mr.  Abdul  Majid,  for  the  appellant. 

Babu  Viddya  Charan  Singh,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — Raghu  Nath,  who  is  the  respondent  to 
this  appeal,  brought  in  the  Court  of  the  Munsif  of  East  Budaun  the  suit  in 
which  this  appeal  has  arisen  and  made  Oheda  Lai,  Ramji  Lai,  Sundar 
Lai,  and  Seeb  Charan  Lai,  defendants  to  the  suit.  Shib  Charan  Lai  is  the 
appellant  here. 

In  his  plaint  .Raghu  Nath  alleged  that  a  certain  pacca  house  had  been 
the  property  of  one  Mansukh  deceased,  that  Mansukh  died  without  male 
issue  and  left  two  daughters,  viz  ,  Musammat  Kishna  and  Musaminat 
Biba,  him  surviving,  who,  having  obtained  possession  of  the  house  for 
their  interest  as  the  daughters  of  a  deceased  sonless  Hindu,  died.  Raghu 
Nath  further  alleged  that  he  was  the  son  of  Musammat  Biba,  who  died 
in  1890,  and  that  Cheda  Lai,  Ramji  Lai  and  Sunder  Lai  were  the  sons  of 
Musammat  Kishna,  and  that  on  the  death  of  Musammat  Biba,  who  was 
alleged  by  Raghu  Nath  to  have  survived  her  sister  Musammat  Kishna, 
he,  Raghu  Nath,  and  the  defendants  Cheda  Lai,  Ramji  Lai  and  Sundar 
Lai  as  the  heirs  of  Mansukh  became  entitled  to  the  house,  each  to  the 
extent  of  one-fourth. 

[176]  It  was  further  alleged  in  the  plaint  that  Musammat  Kishna, 
jointly  with  the  defendants  Cheda  Lai  and  Ramji  Lai  and  in  collusion 
with  them  and  without  necessity,  on  the  19th  of  September  1879,  by 
deed  mortgaged  the  house  to  the  defendant  Shib  Charan  Lai,  that  Shib 
Charan  Lai  subsequently  on  appeal  in  suit  brought  by  him  in  1891  against 
Cheda  Lai,  Ramji  Lai  and  Sundar  Lai  upon  the  mortgage  of  the  19bh  of 
September  1879,  obtained  a  decree  for  sale  as  against  the  defendants, 
Cheda  Lai,  and  Ramji  Lai,  of  their  interests  in  the  house,  which  by  that 
decree  was  declared  to  be  the  two-thirds  interests,  and  that  Shib  Cbaran 
Lai's  suit  for  sale  as  against  Shundar  Lai  was  dismissed. 

It  was  alleged  in  the  plaint,  as  was  the  fact,  that  the  plaintiff  Raghu 
Nath  instituted  in  1893  in  the  Court  of  the  Munsif  of  East  Budaun  a 
suit  against  these  defendants  Shib  Charan  Lai,  Cheda  Lai,  Ramji  Lai  and 
Sundar  Lai  for  a  declaration  that  he  was  one  of  the  four  hoirs  of  Mansukh 
and  as  such  was  entitled  to  a  one-fourth  share  in  the  house,  and  that  the 
Munsif,  finding  that  the  plaintiff  Raghu  Nath  was  not  in  possession  of 
the  house,  dismissed  the  suit. 


(I)  15  LA.  97. 
(4)  7  A.  606. 
(7)  1  A.  266. 
(10)  18  B.  697. 


(2)  25  W.B.C.B.  225. 
(5)  1  A.  480. 
(8)  7  B.  464. 
(11)  6  W.R.P.O.  63, 


(3)  6  0.  319. 
(6)  2  A.  497. 
(9)  4  M.  134. 
(12)  11  Gh.D.  798, 
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It  was  also  alleged  in  the  plaint  that  the  defendant  Shib  Charan  Lai       1895 
in  1893  put  his  decree  for  sale  in  execution.  FEB.  11. 

The  plaint  concluded   with  following  prayer: — "The  plaintiff  prays, 
judgment  than  by  declaring  that  the  plaintiff  is  the  owner  of,  and  entitled,     APPEL- 
to,    one-fuurth  of  the  house    bounded  as  below  and  situate  in    Budaun       LATE 
mohalla  Syedpura,  be  may  be  put  in  possession  of  the  aforesaid  one-fourth      ClVIL. 
share  jointly  with  the  defendants  Nos.  1,  2  and  3    (Cheda  La,!,  Eamji  Lai 
and  Sundar  Lai)  by  protecting  the  same  from  the  demand  of  the  decree  of  *1  *•  174  = 
the  appellate  Court,  No.  812  of  1891  (the  decree  for  sale)  and  the  decree   «  A.W.N. 
of  the  original  Court,  No.  516  of  18'Jl."  (1895)  47. 

The  defendants  Cheda  Lai,  Ramji  Lai  and  Sundar  Lai  did  not  defend 
this  suit.  The  defendant  Shib  Charan  Lai  in  his  written  statement 
pleaded,  inter  atta.tbat  this  suit  was  barred  by  s.  43  of  Act  XIV  of  1882  and 
that  the  mother  of  the  plaintiff  Baghu  Nath  was  one  Musammat  Gaura, 
and  was  not  Musammat  Biba,  and  that  [177]  neither  Musammat  Gaura 
nor  Musammat  Biba  was  a  daughter  of  Mansukh. 

In  the  present  plaintiff's  suit  of  1893,  he  alleged,  and  the  defendant, 
Shib  Charan  L*l  denied,  that  the  plaintiff  Eaghu  Nath  was  the  son  of  a 
Musammat  Biba  and  that  Musammat  Biba  was  one  of  two  daughters  of 
Mausukh  and  that  the  plaintiff  Eaghu  Nath  was,  as  such  son  of  Mueam- 
mat  Biba,  entitled  to  a  one-fourth  share  in  the  house  in  question.  In 
that  suit  the  Munsif  in  his  judgment  found  that  issue  as  to  title  in  favour 
of  Eaghu  Nath,  but,  as  Eaghu  Nnth  had  not  claimed  any  decree  for  pos- 
session, the  Munaif  dismissed  the  suit  under  the  proviso  to  s.  42  of  the 
Specific  Eelief  Act  1877  (Act  No.  I  of  1877),  on  a  finding  that  the  plain- 
tiff was  not  in  possession,  jointly  or  otherwise,  of  the  house  in  question. 

In  the  present  suit  the  same  Munsif  held  that  by  reason  of  his 
finding  as  to  titln  in  the  previous  suit  the  question  of  the  title  of  the 
plaintiff  Eaghu  Nath  as  one  of  the  four  heirs  of  Mansukh  was  res  judicata 
under  8.  13  of  Act  No.  XIV  of  1882,  and  also  found  as  a  fact  that,  apart 
from  the  question  of  res  judicata,  the  plaintiff  Eaghu  Nath  had  in  this 
suit  proved  his  title  as  one  of  the  four  heirs  of  Mansukh ;  and  finding 
the  other  issues  in  favour  of  the  plaintiff  decreed  his  claim.  As  to  the 
plea  that  this  suit  was  barred  by  s.  43  of  Act  No.  XIV  of  1882,  the  Mun- 
sif relied  upon  and  followed  the  decision  of  this  Court  in  Mohan  Lai  v. 
Dilaso  (1).  From  that  decree  the  defendant  Shib  Charan  Lai  appealed 
to  the  Court  of  the  District  Judge.  In  his  grounds  of  appeal  he  question- 
ed the  correctness  of  the  fin  lings  of  fact  of  the  Munsif.  His  fifth  ground 
of  appeal  was  :— "  That  s.  13,  Civil  Procedure  Code,  was  not  at  all  appli- 
cable, because  in  the  former  case  the  plaintiff's  claim  was  dismissed.  An 
appeal  is  preferred  agaiust  a  decree  and  not  on  the  ground  of  reasons. 
When  that  decision  has  not  the  effect  of  res  judicata  (s.  13)  against  the 
parties,  it  does  not  stand  in  bar.  "  In  that  appeal  the  District  Judge  of 
Shahjabanpur  held  that  the  question  of  the  title  of  the  plaintiff  Eaghu 
Nath  was  not  res  judicata,  and  that  s.  13  of  Act  No.  XIV  of  1882  did  not 
[178]  apply  ;  and,  finding  as  a  fact  that  the  plaintiff  bad  not  proved 
his  title  as  an  heir  of  Mansukh,  he  set  aside  the  decree  of  the  Munsif  and 
dismissed  the  suit.  From  that  decree  the  plaintiff  appealed  to  this  Court. 
His  appeal  was  heard  by  a  Single  Judge,  who,  holding  that  the  question 
of  title  was,  by  reason  of  the  finding  as  to  tifcld  of  the  Munsif  in  the  pre- 
vious suit,  res  judicata  under  s.  13  of  Act  No.  XIV  of  1882,  reversed  the 
decree  of  the  District  Judge,  and  made,  under  s.  562  of  Act  No.  XIV  of 

(1)  14  A.  512. 
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1882,  an  order  of  remand.  From  that  order  of  remand  this  appeal  has 
been  brought;  under  a.  10  of  the  Letters  Patent  of  this  Court  by  the 
defendant  Sahib  Gharan  Lai. 

The  only  question  argued  before  us  was  the  questiou  of  res  judicata. 
Mr.  Abdul  Majid.  for  the  defendant  Ship  Charan  Lai,  relied  upon  the  pro- 
viso to  s.  42  of  the  Specific  Relief  Act,  1877  (Act  No.  I  of  1877),  and  con- 
tended that  the  finding  as  to  title  in  the  previous  suit  was  immaterial  to 
the  decision  of  that  suit ;  that  the  decree  in  that  suif.  having  been  entirely 
in  favour  of  Shib  Gharan  Lai,  and  an  appeal  lying  from  a  decree  and  not 
from  a  finding  in  a  judgment  not  embodied  in  the  decree,  he  could  not 
have  Questioned  that  finding  by  an  appeal,  and  that  a  finding  which  could 
not  be  questioned  by  an  appeal  could  not  in  a  subsequent  suit  operate  as 
res  judicata,  Mr.  Abdul  Majid  cited  the  following  cases.  Umrao  Lai  v. 
Behari  Singh  (1),  Ram  Seivak  Singh  v.  Nakchcd  Singh  (2),  Putali  Meheti 
v.  Tulja  (3),  Anusuyabai  v.  Sakharam  Pandurang  v4),  Ghela  Ichharam 
v.  Sankalchand  Jetha  (5).  Devarakonda  Narasamma  v.  Devarakonda 
Kanaya  (6),  Nundo  Lall  Bhuttacharjee  v.  BidhooMookhy  Debee  (7);  Thakur 
Magundeo  v.  Thakur  Mahadeo  Singh  (8),  Rajah  Run  Bahadur  Singh  v. 
Mussurnut  Lachoo  Koer  (9),  and  Narain  Das  v.  Faiz  Shah  (10). 

Mr.  Viddya  Charan  Singh,  for  the  plaintiff-respondent  Baghu 
Natb,  contended  that  the  finding  as  to  title  was  a  material  finding, 
[179]and  even  if  not  material  to  the  decision  of  the  previous  suit,  the 
issue  as  to  title  was  tried  between  the  parties,  and,  the  Court  having  ex- 
pressed an  opinion  on  it,  the  matter  became  res  judicata,  whether  an  ap- 
peal from  the  decree  in  the  previous  suit  could  or  could  not  have  been 
brought  by  Ship  Charan  Lai  that  Shib  Gbaran  Lai  had  an  appeal  against  the 
decree  in  the  previous  suit,  as  that  decree  was  defective  by  reason  of  that 
finding  as  to  title  not  having  been  embodied  in  the  decree,  and,  even  if  no 
appeal  lay  on  the  part  of  Shib  Charan  Lai  from  that  decree  as  it  stood,  he 
could,  under  s.  206  of  Act  No.  XIV  of  1882,  have  got  the  Gourt  to  amend 
the  decree  so  as  to  bring  it  into  conformity  with  the  judgment  by  embodying 
that  finding  in  it,  and  could  then  have  appealed  from  the  decree  as  amend- 
ed. He  cited  the  following  cases: — Krishna  Behari  Roy  v.  Brojeswari 
Chowdranee  (11),  Shaikh  Enaetoollah  v.  Shaikh  Ameer  Buksh  (12),  Niamut 
Khan  v.  Phadu  Buldia  (13),  Ram  Gholam  v.  Sheotahal  (14),  Man  Singh  v. 
Narayan  Das  (15),  Lachman  Singh  v.  Mohan  (16),  Mohan  Lai  v.  Ram 
Dial  (17),  Jamaitunnissa  v.  Lutfunnissa  (18),  and  the  Duchess  of  Kingston's 
case  (19).  He  also  referred  to  Hukm  Chand's  Treatise  on  the  law  of  res 
judicata,  paragraph  60,  page  131. 

It  was  vigorously  contended  by  Mr.  Viddya  Charan  Singh  before  us 
that  Krishna  Behari  Roy  v.  Brojeswari  Choivdraneedl), Shaikh  Enaetoollah 
v.  Shaikh  Ameer  Buksh  (12), Niamut  Khan  v.  Phadu  Buldia  (13)  and  the 
judgment  of  Mahmood,  J.,  in  Jamaitunnissa  v.  Lutfunnissa  (18)  were 
authorities  for  the  proposition  that  a  finding  in  a  judgment  which  is  not 
embodied  in  the  decree  made  upon  that  judgment  operates  as  between  the 
parties  as  res  judicata  if  the  Court  which  expressed  such  finding  in  its 
judgment  was  competent  to  try  the  subsequent  suit. 


(1)  3  A.  297.  (2)  4  A.  261. 

(5)  18  B.  597.  (6)  4  M.  134. 

19)  1'2  l.A.  23  =  H  0.  301. 
(11*  2I.A.  263  =  25  W.R.C.B.  1. 
(13)  6  C.  319.  (14)  I  A.  266. 

(17)  2  A.  843.  (18)  7  A,  606. 


(3)  3  B.  223.  (4)  7  B.  464, 

(7)  13  C.  17.  <8)  180.  647. 

(10)  24  P.R.  551  =  157  P.R.  1889  (F.B.) 

(12)  25  W.R.C.R.  2J5. 

05)1  A.  480.  (16)  2  A.  497. 

(19)  2  Smith  L.C.  9th  Ed,,  812. 
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That  proposition  is  not  in  our  opinion  supported  by  the  decision  of 
their  Lordships  of  the  Privy  Council  in  Krishna  Behari  Roy  v.  Brojesivari 
Choudrania.  In  that  case  Bunwari  Lall  had  brought  [180]  a  suit  to  set 
aside  certain  patni  leaees  granted  to  one  of  the  defendants  by  the  widow  of 
one  Goursconder  Boy,  to  whom  Bunwari  Lall  alleged  that  he  had  been  adopt- 
ed by  the  widow  as  a  son.  Krishna  Behari  Eoy  intervened  in  the  suit  ; 
alleging  that  he  and  not  Bunwari  Lall  was  the  heir  of  Goursoonder  Eoy. 
One  of  the  defences  set  up  was  that  Bunwari  Lall  had  not  been  validly 
adopted.  The  Principal  Sudder  Ameen  found  that  Bunwari  Lall  bad 
beeu  validly  adopted,  but  dismissed  the  suit  on  the  finding  that  the  patni 
leases  could  net  be  set  aside.  Krishna  Behari  Eoy  appealed  to  the  Civil 
Judge,  who,  affirming  the  decision  of  the  Principal  Sudder  Ameen,  dis- 
missed the  appeal.  Fiom  that  decree  of  the  Civil  Judge  Krishna  Behari 
Eoy  appealed  to  the  High  Court  at  Calcutta.  According  to  the  judgment 
of  their  Lordships  of  the  Privy  Council,  the  High  Court,  "  after  fully 
hearing  the  case  upon  the  issue  of  adoption,  affirmed  the  decisions  of  the 
Courts  below.  There  exists  therefore  a  final  and  complete  judgment  upon 
the  issue  raised  either  at  the  instance  of  Krishna  Behari  Eoy,  or  which  be 
adopted,  on  the  very  question  which  he  seeks  again  to  raise  in  this  suit  ;  " 
and  their  Lordships  held  that  Krishna  Behari  Eoy  was  precluded  by  the 
principle  of  res  judicata  from  questioning  the  validity  of  the  adoption  of 
Bunwari  Lall  in  the  subsequent  suit  which  was  before  them  in  appeal. 
Krishna  Behari  Eoy  had  intervened,  not  to  support  the  suit  of  Bunwari 
Lall  to  have  the  patni  leases  set  aside,  but  to  defeat  that  suit  on  the  plea 
that  Bunwari  Lall  had  no  title  to  the  property,  and  consequently  could 
not  maintain  the  suit.  The  patnidar  had  not  appealed  from  the  decree  of 
the  Principal  Sudder  Ame^n,  and  the  decree  of  the  High  Court  dismiss- 
ing Krishna  Bebari  Eoy's  appeal  was  made  on  the  ground  that  Bun- 
wari Lai  had  been  validly  adopted,  and  that  was  the  finding  of  the 
High  Court  to  which  effect  was  given  by  its  decree  dismissing  Krishna 
Behari  Eoy's  appeal.  It  accordingly  seems  to  us  that  it  was  only  by 
reason  of  the  finding  as  to  the  validity  of  Bunwari  Lall's  adoption 
having  been  given  effect  to  in  the  decree  of  the  High  Court  that  their 
Lordships  held  that  finding  to  be  res  judicata  on  the  question  of  adoption. 

[181]  The  contention  of  Mr.  Viddya  Charan  Singh  to  which  we  are 
referring,  received  support  from  the  fact  that  Markby  and  Eomesh  Chunder 
Mitter,  JJ.,  in  Shaikh  Enaetoolah  v.  Shaikh  Ameer  Buksh  (1)  and 
Norris,  J.,  in  Ntamut  Khan  v.  Phadu  Buldia  (2),  obviously,  and  apparent- 
ly the  other  members  of  the  Full  Bench  in  the  latter  case,  assumed, 
incorrectly  in  our  opinion,  that  the  decision  of  their  Lordships  of  the 
Privy  Council  in  Krishna  Behari  Roy  v.  Brojesivari  Ghowdranee  (3),  was 
solely  based  upon  the  finding  of  the  Principal  Sudder  Ameen.  Mark  by,  J,, 
at  page  226  of  25  W.E.C.E.,  said  :  —  "  So  in  the  case  reported  in  25 
Weekly  Eeported,  p.  1,  the  decree  in  the  previous  suit,  the  finding  in  which 
was  relied  on  was  not  before  the  Privy  Council,  nor  have  we  been  able  to 
examine  it,  as  it  was  not  a  decree  of  this  Court,  but  we  may  with  safety 
say  that  the  finding  relied  on  was  not  in  the  decree,  for  the  suit  was  dis- 
missed." Norris,  J.,  at  page  324  of  I.L.E.,  6Cal.,  referring  to  an  omis- 
sion from  the  decree  of  a  Munsif  of  his  finding  that  a  tenure  was  liable  to 
enhancement,  which  finding  was  relied  upon  as  operating  as  res  judicata, 
said  :  —  "  The  omission  of  this  finding  in  the  decree  is  not  material,  because 
as  pointed  out  by  Mr.  Justice  Markby  in  the  case  of  Shaikh  Enaetoollah 


1898 
FEB.  11. 

APPEL- 
LATE 
CIVIL. 

17  A.  174  = 
13A.W.N. 
(1899;  47. 


(1)  25  W.R.C.R.  225. 


(2)  6  0.  819. 


(3)  2  LA.  283-25  W.R.C.R.  1. 


A  VIII— 56 


17  All.  182  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1896       v.  Shaikh  Ameer  Buksh,  their  Lordships  when  they  delivered  their   judg- 

FBB,  11,     merit  in  the  case  of  Soorjomone  Dayee,  had  not;  the  decree  before  them,  and 

neither  in  that  case,  nor  in  another  very  similar  case,  Krishna  Behari  Boy 

APPEL-     v.  Bwiwari  Lall  Boy,  did  they  think  it  necessary  to  have  the  decree  before 

LATE       them.     As  a  matter  of  fact  in  neither  case  was  the  finding  relied  on  em- 

ClVJtL       bodied  in  the  decree. 

** '  In    Shaikh  Enaetoollah  v.  Shaikh  Ameer  Buksh    (1),  the  question 

17  A,  174=  common  to  the  earlier  suit  and  to  that  suib  was  whether  the  tenure  of  the 
IS  A.W.N.  tenant  was  one  which  allowed  of,  or  precluded,  an  enhancement  of  the  rent 
(1895)  §7.  by  the  landlord.  In  the  earlier  suit  the  Munsif  had  found  that  the  tenure 
was  not  protected  from  enhancement,  but,  finding  that  the  grounds  upon 
which  enhancement  was  [182]  claimed  were  not  established,  gave 
a  decree  for  rent  at  the  old  rate.  In  that  case  Markby  and  Romesh 
Chunder  Mitter,  JJ.,  held  that  the  finding  in  the  earlier  suit  on  the 
question  of  title,  whether  or  not  it  was  contained  in  the  decree,  might 
in  the  subsequent  suit,  which  was  then  before  them  in  appeal,  be 
relied  on  as  binding  between  the  parties  on  the  question  as  to  whether 
the  tenure  was  one  which  allowed  of  the  rent  being  enhanced.  Markby 
and  Komesh  Chunder  Mitter,  JJ.,  apparently  came  to  that  conclu- 
sion partly  on  the  view  which  they  entertained  as  to  the  basis  uuon 
which  their  Lordships  of  the  Privy  Council  had  decided  the  question 
of  res  judicata  in  Krishna  Behari  Boy  v.  Brojesivari  ChoiodraneeT 
and  which  they  expressed  in  the  passage  which  we  have  already  quoted 
from  their  judgment;  in  Shaikh  Enaetaollah's  case,  and  partly  from 
the  view  which  they  entertained  as  to  the  basis  of  the  judgment  of  their 
Lordships  in  Soorjomonee  Dayee  v.  Suddanand  Mohapatter  (2>.  As  to  that 
case  they  said : — "  In  a  case  reported  in  20  Weekly  Reporter  377,  certain 
declarations  of  right;  contained  in  a  judgment  of  this  Court  delivered  in  a 
previous  suit  were  held  by  the  Privy  Council  to  be  conclusive,  this  Court 
being  competent  to  make  them.  The  decree  in  that  case  was  not  before 
the  Privy  Council ;  it  does  not  appear  that  the  Privy  Council  thought;  it 
necessary  ;  and  in  fact  the  decree,  which  is  in  the  record  of  this  Court 
and  which  we  have  examined  contains  none  of  the  declarations  relied  on 
by  the  Privy  Council ;  it  is  simply  a  decree  for  costs.  "  The  case  to  which 
their  Lordships  of  the  Privy  Council  referred  was  Suddanund  Mohapatter 
v.  Bonomollee  (3).  According  to  the  report  of  the  judgment  of  the  High 
Court  in  that  case,  tho  High  Court;  made  in  its  judgment;  the  declarations 
relied  uron  by  their  Lordships  of  the  Privy  Council  in  the  case  before 
them.  It  does  not  appear  that  any  one  suggested  to  their  Lordships  or 
informed  them  that  those  declarations  in  the  judgment  of  the  High  Courfc 
bad  been  omitted  from  its  decree,  and  it  may  be  presumed  that  their  Lord- 
ships in  deciding  that  case  assumed  that  the  declarations  made  by  the  High 
[183]  Court  in  its  judgment  had  been  embodied  in  its  decree.  Conse- 
quently we  cannot  regard  the  judgment  of  their  Lordships  in  Soorjomonee 
Dayee  v.  Suddanund  Mohapatter  as  deciding  or  suggesting  that  a  finding 
in  a  judgment  not  given  effect  to  in  the  decree  operates  between  the 
parties  as  res  judicata.  The  fact  that  their  Lordships  in  Soorjomonee 
Dayee  v.  Suddanund  Mohapaiter  and  in  Krishna  Behari  Boy  v.  Brojesivari 
Chowdranee  referred  to  the  judgments  of  the  High  Courts,,  and  not  to 
the  decrees  which  had  been  made,  does  not  suggest  to  us  an  inference 
thab  their  Lordships  considered  that  a  finding  in  a  judgment  nob  given 

(1)  25  W.B  C.B.  225. 

(2)  L.R  I.A.  Supp.,  Vol.  212  =  12  B.L.B.  304  =  20  W.B.  377. 

(3)  Marsh.  317-2  Hay  205. 
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effect  to  by  a  decree  can  operate  .as  res  judicata,  for  in  many  cages  it  is 
absolutely  peccssary  to  examine,  not  only  a  judgment,  but  the  pleadings, 
in  order  to  ascertain  on  what  matters  a  decree  is  conclusive  between  the 
parties  or  their  representatives.  That,  such  an  examination  is  nod  only 
permissible  but  necessary  in  some  oases  is  to  be  inferred  from  the  judg- 
ment of  their  Lordships  of  the  Privy  Council  in  Kali  Krishna  Tagore  v. 
The  Secretary  of  State  for  India  in  Council  (1).  As  the  two  authorities 
relied  upon  by  the  Court  in  Shaikh  Enaetooilah's  case  did  not  in  our 
opinion  support  the  view  as  to  res  judicata  expressed  by  that  Courf,  we 
cannot  regard  the  dicision  in  Shaikh  Enaetooilah's  case  as  one  of 
authority. 

Having  regard  to  the  referring  order  and  to  the  judgment  in  Niamut 
Khan  v  Phadu  Buldia  (2),  it  appears  that  the  Calcutta  Full  Bench  took 
the  same  view  as  Markby  and  Eomesh  Chunder  Hitter,  JJ.,  had  taken  in 
Shaik  Enaetoolla's  case  of  the  decisions  of  their  Lordships  of  the  Privy 
Council  in  Soorjomoonee  Dayee  v.  Suddanund  Mohapatter  and  in  Krishna 
Behari  Ray  \.Brojeswari  Choivdranee  and  assumed  that  the  Privy  Council 
had  decided  in  those  cases  that  a  material  finding  in  a  judgment  which  was 
not  given  effect  to  in  the  decree  would  operate  as  res  judicata.  In 
Jamaitunnissa  v.  Lutfunnissa  (3)  Mabmood,  J.,  considered  that  the  deci- 
sions of  their  Lordships  of  the  Privy  Council  in  Krishna  Behari  [184} 
Roy  v.  Brojesivari  Ghowdranee  (4)  and  Soorjomonee  Dayee  v.  Suddanund 
Mohapatter  (5)  supported  the  decision  of  the  Calcutta  Full  Bench  in 
Niamut  Khan  v.  Phadu  Buldia. 

In  Nundo  Lall  Bhuttacharjee  v.  Bidhoo  Mookhy  Debee  (6)  and  in 
Thakur  Magundeo  v.  Thakur  Mahadeo  Singh  (7)  a  Division  Bench  of  the 
High  Court  ab  Calcutta  refused  to  follow  the  decision  of  the  Full  Bench 
of  that  Court  in  Niamut  Khan  v.  Phadu  Buldia. 

It  does  not  appear  from  the  reports  in  Man  Singh  v.  Narayan  Das  (8) 
whether  the  finding  as  to  the  bond  which  was  relied  upon  as  res  judicata 
was  given  effect  to  by  declaration  or  otherwise  in  any  of  the  decrees  in 
the  suit  in  which  the  Munsif  had  found  against  the  bond.  Having 
regard  to  the  finding  in  that  case  that  the  decree  upon  the  bond  under 
which  it  was  sought  to  sell  the  property  in  question  had  been  passed  with- 
out jurisdiction  so  far  as  that  property  was  concerned,  the  finding 
that  the  bond  was  not  a  valid  bond,  would  appear  to  have  been  a  finding 
immaterial  and  unnecessary  to  the  decision  of  the  first  suit.  We  are 
therefore  unable  to  accept  the  ruling  in  that  case  as  an  authority  in 
support  of  Mr.  Viddya  Charan  Singh's  contention. 

It  would  appear  from  the  report  of  Mohan  Lai  v.  Ram  Dial  (9),  that 
the  finding  relied  upon  as  res  judicata  had  been  given  effect  to  in  the 
decree  by  the  dismissal  of  the  suit.  We  shall  again  refer  to  that  case  later 
on. 

It  would  appear  from  the  judgment  of  Sir  Robert  Stuart,  C.J.,  in 
Lachman  Singh  v.  Mohan  (10),  and  from  the  judgments  of  Oldfield  and 
Mahmood,  JJ.,  in  Jamait-unnissa  v.  Lutfunnissa  (11)  that  those  learned 
Judges  considered  that  a  party  in  whose  favour  a  decree  is  has  a  right  to- 
appeal  against  the  decree  as  not  being  in  conformity  with  the  judgment  by 
reason  of  its  not  having  embodied  in  it  a  finding  expressed  in  the  judg- 
ment, if  that  finding  was  adverse  [185]  to  the  party  in  whose  favour  tha 
decree  was.  The  reason  of  those  learned  Judges  for  that  view  apparently 
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1895        was  thafc  such   finding  would   operate  aa  res  judicata,  and  consequently 
FEB.  11.     that  the  party  considering  himself  aggrieved  by  it  should  have  a  right  of 

appeal. 

APPEL-  Holding  apparently  a  contrary  view  of  the  law  as   to  res  judicata, 

LATE       Turner  and  Spankie,  JJ.,  in  Ram  Gholam  v.  Sheotahal  (1)  held   that  a 

CIVIL.      Parfcy  'n  whose  favour,  a  decree  was,  had  a  right  of  appeal  against  it  in 

--  '      order  to  have  a  finding  against  him  in  the  first  Court  upon  which  the 

17  A.  174-  deoree  in  his  favour  was  not  made,  considered  and  finally  decided  in  appeal 

15  A.W.N.    go  as  to  preclude  his  opponent  from  raising  that  question  again. 

(1895)17.  The  opinions  on  this  subject    of  Sir  Kobert  Stuart,    C.T.,    Turner, 

Spankie,    Oldfiled   and  Mahmood,    JJ.,  to  which    we  have  just    alluded 

appear  to  be  opposed  to  the  views  expressed  by  their  Lordships  of  the 

Privy  Council  in  Rajah  Run  Bahadoor  Singh  v.  Mussumut  Lachoo  Koer  (2) 

to  which  we  shall  refer  later  on. 

In  support  of  the  contention  that  no  finding  could  operate  as  res- 
judicata  against  a  party  if  that  party  had  no  opportunity  afforded  to  him  of 
questioning  that  finding  by  an  appeal  against  the  decree,  Mr.  Abdul  Majid 
mainly  relied  upon  certain  dicta  in  the  judgment  in  Anusuyabai  v. 
Sakharam  Pandurang  (3).  In  that  case  West  and  Nanabhai  Haridas, 
JJ.,  said  :  —  "  In  the  case  of  Jania  Gaba  v.  Hulia  Wa.ru,  it  was  said  that 
an  incidental  finding  of  a  District  Court  on  a  question  of  title  in  a  case 
not  admitting  of  further  appeal  oould  not  be  res  judicata  as  to  tbat  point 
in  a  future  suit.  The  decision  could  not  be  appealed  against,  and  therefore, 
on  the  incidental  question  was  not  final.  The  same  principle  applies 
where  an  appeal  is  excluded  by  the  decree  ;  a  point  is  not  finally  decided 
against  any  party  who  is  not  allowed  the  opportunity  of  questioning  the 
•  decision,  with  the  exception  of  the  particular  points,  as  in  small  causes, 
to  the  judgment  on  which  a  special  finality  is  given  by  the  Statute." 

[1861  It  appears,  however,  to  us  that  the  operation  of  s.  13,  Act  No. 
XIV  of  1882,  cannot  depend  on  the  question  whether  the  parties  or  either 
of  them  is  or  has  been  allowed  an  opportunity  of  questioning  the  decision 
in  the  particular  matter  by  an  appeal  against  the  decree  in  the  suit.  If 
it  were  a  true  proposition  of  law  that  "  a  point  is  not  fiaally  decided  against 
any  party  who  is  not  allowed  the  opportunity  of  questioning  the  decision," 
a  finding  of  fact  by  a  District  Judge  in  an  appeal  which  reversed  the  find- 
ing of  fact  on  the  same  matter  by  a  Munsif  could  never  operate  as  res 
judicata,  although  the  District  Judge  rightly  applied  the  law  in  arriving  at 
that  finding  and  rightly  applied  the  law  on  the  fact  so  found  by  him. 
Sections  584  and  585  of  Act  No.  XIV  of  1882  would  preclude  an  appeal 
from  the  decree  of  the  District  Judge  in  such  a  case.  It  would  be  an 
anomaly  in  the  law  that  a  material  and  necessary  finding  of  the  Munsif 
should,  if  hia  decree  were  appealable,  but  was  not  appealed  against,  operate 
as  res  judicata  by  reason  of  s.  13,  explanation  IV,  and  that  the  contrary 
finding  of  fact  on  the  same  matter  by  the  District  Judge,  however  material 
and  necessary  it  might  be  for  the  decree  of  the  District  Judge,  should  nob 
operate  as  res  judicata  owing  to  a  second  appeal  not  being,  by  reason  of 
S3.  584  and  585,  permissible  in  the  particular  case.  Explanation  IV  of 
s.  13  of  Act  No.  XIV  of  1882  would  in  our  opinion  make  applicable  the 
first  paragraph  of  s.  13  to  the  decision  of  the  District  Judge  on  the  matter, 
and  such  application  satisfies  us  that  the  operation  of  the  principle  of  res 
judicata  under  the  law  in  British  India  cannot  depend  on  the  fact  that  an 
appeal  does  or  does  not  lie  against  the  decision  of  the  matter  in  dispute. 

(1)  1  A.  366.  (2)  12  LA,  38,  (3)  7  B.  464. 
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Subjocfc  to  the  observation  that  it  may  be  necessary  to  examine  the 
judgment  and  the  pleadings  in  order  to  ascertain  what  matters  have 
and  what  matters  have  not  been  decided  by  the  decree,  we  think  that  the 
law  on  the  question  of  res  judicata,  was  more  correctly  expressed  in  the 
judgment  of  the  Madras  High  Court  in  Deivarakonda  Narasamma  v. 
Devarakonda  Kanaya  (1)  then  it  was  Anusuyabai  v.  Sakharam  Pandurang. 
In  Devarakonda  Narasamma  v.  Devarakonda  Kanaya,  Innes  and  Mu- 
[l87]thusami  Ayyar,  JJ.,  said  : — "The  first  defendant,  Mr.  Shaw  repre- 
sents, is  apprehensive  that  the  expression  of  the  Judge's  opinion  in  the 
judgment  as  to  the  adoption  said  to  have  been  made  by  her  may  be  held 
to  ba  res  judicata  upon  that  point  in  any  suit  hereafter  instituted.  As  to 
this  we  are  of  opinion  that  to  see  whether  a  matter  is  res  judicata  you 
must  look  to  the  former  decree.  If  the  decree  does  not  decide  the  ques- 
tion, it  is  not  res  judicata.  Certain  recent  decisions  appear  to  have  held 
that  the  first  clause  of  section  13,  Civil  Procedure  Code,  precludes  a  second 
trial  between  the  same  parties,  of  matters  which  have  been  in  issue  and  upon 
which  the  Judge  has  expressed  his  opinion  in  a  former  suit,  T*.T3  ^o 
not  agree  iu  tins  view.  The  words  '  has  been  heard  and  finally  decided  by 
such  Court '  apply,  not  to  the  expression  of  opinion  in  the  judgment,  but 
to  what  has  been  decided  by  tha  decree."  In  Ghela  Ichharam  v.  Sankal 
Chand  Jetha  (2),  Sir  Charles  Sargent,  C.  J.,  and  Fulton,  J.,  said : — 
"  Where,  however,  the  defendant  sets  up  two  grounds  of  defence  to  the  relief 
sought  by  the  plaintiff  and  succaeds  on  one,  which  causes  the  dismissal 
of  the  plaint,  the  decision  on  the  other  issue  in  the  plaintiff's  favour  cannot 
be  said  to  be  material  to  the  determination  of  the  suit  ;  it  is,  therefore,  not 
res  judicata  and  no  appeal  would  lie  against  it,  because,  as  was  remarked 
by  the  Fiivy  Council  iu  Rajah  Bun  Bahadoor  Singh  v.  Sdussumut  Lucnoo 
Koer,  the  decree  was  not  based  on  it,  but  was  made  in  spite  of  it." 

Toe  question  whether  a  party  to  a  suit  in  whose  favour  the  decree 
wholly  is  can  appeal  against  that  decree  or  against  a  finding  in  the  judg- 
ment not  embodied  in,  or  given  effect  to  by,  the  decree,  and  the  question 
as  to  whether  a  finding  in  a  judgmeot  upon  which  finding  the  decree  was 
not  based,  and  in  spite  of  which  the  decree  was  made,  can  operate  as  res 
judicata,  appear  to  be  concluded  by  the  following  passage  in  the  judgment 
of  their  Lordships  of  the  Privy  Council  in  Rajah  Run  Bahadoor  Singh  v. 
Mussumut  Lachoo  Kcer  (3).  At  page  34  their  Lordships  are  reported  to 
have  said  :  — "  The  widow  has  not  appealed  against  the  decree,  nor  could  she, 
because  it  is  in  her  favour,  but  she  has  appealed  against  the  finding  that  the 
[188]  brothers  were  joint  in  estate.  It  may  be  supposed  that  her  advisers 
were  apprehensive  lest  that  finding  should  hereafter  be  held  conclusive 
against  her,  but  this  could  not  ba  so,  inasmuch  as  the  decree  was  not  based 
upon  it  but  was  made  in  spite  of  it.  If  she  had  not  appealed,  she  could 
have  supported  the  decree  on  the  ground  that;  the  Court  ought  to  have 
decided  the  question  of  separation  in  her  favour."  Their  Lordships  threw 
out  a  suggestion  that  objection  might  have  been  taken  that  an  appeal  against 
a  finding  in  a  judgment  did  nob  lie,  bub,  no  objection  having  been  taken  afc 
the  Bar,  their  Lordships  heard  the  widow's  appeal. 

The  case  of  Radhamadhub  Huldar  v.  Monohur  Mookerji  (4)  affords  a 
good  example  of  the  application  of  the  principle  of  res  judicata.  In  that 
oase  Matangini,  a  zamindar,  granted  a  patni  lease  to  Mcokerji  and 
subsequently  mortgaged  the  zamindari  interest  to  Mookerji,  who  obtained 
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1895        a  deorea   for  sale   upon  the  mortgage.     At   the  sale  which   was  held  in 

FEB.  11.     execution  of  his  decree,    Mookerji  purchased   the  zatnindari    interest;,  i.e., 

Matangioi's    interest    in    the   property    tho    subject;  of  the  patni  lease. 

APPEL-     Whilst  Mookerji's  suit  for  sale  was  pending  another  creditor  of  Mabangini 

LATB       got  a  decree  for  money  against  Matangini,  and  in  execution  of  it  brought 

OlVIL.      *^8  zaunndari  interest  of  Matangini  to  sale   and  thaf.  interest  was  .at  that 

'      s -tie  purchased  by  Eadhamadhub.     Radhamadhub   after  the  purchase  by 

17  A.  174=  him  sued  "Mookerji  for  rent  in  respect  of  the  patni  holding,  and  his  suit 
18  AW.N.  -was  dismissed  on  the  ground  that  in  Mookerji  and  not  Radhamadhub  had 
(189*i  47.  become  vested  Matangini's  zamindari  interest.  The  suit  in  apneal  before 
the  Privy  Council  was  one  subsequently  brought  by  Radhamadhub 
against  Mookerji  for  redemption  of  the  mortgage  granted  to  Mookerji 
by  Mabaugini  and  their  Lordships  having  referral  to  the  ground 
upon  which  fcne  suit  for  rent  had  been  decided,  said  : — "  On  that;  ground  the 
rent  suib  was  decided  against  Radhamadhub.  Radbamadnub  now  comes 
to  redeem,  but  the  right  to  redeem  rests  on  precisely  the  sime  ground  as  the 
right  to  rent  was  rested.  In  each  case  the  question  ia  equally  ;  who  is 
the  true  representative  of  Mabaugini?  Therefore  their  Lordships  conceive 
[189]  that  the  matter  was  expressly  decided  by  the  High  Court  in  the 
rent  suit." 

As  affording  a  good  illustration  of  a  material  finding  ia  a  judgrnentwhich 
by  reason  of  tho  decree  in  the  suii  could  not  operate  as  rt>,s  judicata  and  of  the 
effect  of  a  decree  as  a  superseding  a  finding  in  a  judgment,  we  may  refer  to 
the  case  of  Jamiitunnissa  v.  Lutfunnissa  (1).  In  that  case  the  two  ques- 
tions which  were  referred  to  the  Full  Bench  of  this  Court  were: — 
(1)  Whether  the  appeal  to  this  Court  on  the  part  of  the  defendant  Jamait- 
unuissa  is  maintainable?  (2)  Whether  her  objections  under  s.  £61,  Act 
No.  XIV  of  1882,  in  the  Judge's  Court  were  maintainable  ?  It  aopears 
from  the  report  that  the  plaintiff  had  brought  in  the  Court  of  a  Subordi- 
LL^I,-  T  '  lit  !  obtain  possession  cf  ocr1.,..;  ,  ptoporty  '  of 

inheritance  to  one  Sikhadar  Ali  Shah,  then  deceased,  and  to  set  aside  a 
deed  oi.  endowment  (loaqf-namih^  which  the  plaintiff  alleged  that  the  de- 
fendant had  fraudulently  induced  Srkandar  Ali  Shah  to  execute.  The 
Subordinate  Judge  found  and  held  that  the  luaqf-nannih  was  not  valid  as 
against  the  plaintiff  and  could  not  interfere  with  the  plaintiff's  right  of 
succession  by  inheritance,  but,  finding  that  the  defendant  was  entitled 
to  remain  in  possession  of  the  property  until  a  dower  debt  due  to  her  was 
satisfied,  dismissed  the  plaintiff's  suit  without  granting  by  his  decree  the 
relief  which  the  plaintiff  had  claimed  in  his  plaint  as  to  the  waqf-namah. 
The  plaintiff  appealed  to  the  Court  of  the  District  Judge  against  the  decree 
of  the  Subordinate  Judge,  and  the  defendant  in  that  appeal  filed  objections 
under  s.  561  of  Act  No.  XIV  of  1882  to  the  finding  as  to  the  waqf-namih. 
The  District  Judge  dismissed  the  olaintiff's  appeal,  and,  considering- that 
the  question  as  to  the  waqf-nxmah  was  not  necessary  to  the  disposal  of 
the  plaintiff's  claim,  refused  to  consider  the  question  as  to  bna  waqf-namah 
and  disallowed  the  objections  which  had  been  filed  by  the  defendant. 
From  that  disallowance  the  defendant  appealed  to  this  Court,  The 
majority  of  the  Full  Bench,  for  reasons  stated  by  them  in  their  judgment, 
answered  the  two  questions  in  the  negative.  Tne  [190]  contrary  view 
wa<?  e" '••opined  hv  Mahmood,  J.,  and  appar^My  *>-  O'^nol'1,  J  It 
appear*  to  us  that,  whether  the  plaintiff  in  that  suit  was  or  was  not 
-entitled  to  the  then  present  possession  of  the  land,  and  although  the 

(1)  7  A.  606. 
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defendant  was  entitled  to  the  then  present  possession  of  the  land  in  lieu  of  her       1895 
dower-debt,  the  plaintiff,  on  the  finding  of  the  Subordinate  Judge  that  the     FEB.  n. 
loiqf-nam'ih  was  nob  a  valid  deed  which  could  interfere  with  the  plaintiff's 
right  of  succession  by  inheritance  to  the  grantor  of  thai;  deed,  was  entitled     APPEL- 
to    a    decree  setting  that  deed  aside  so  far  as  it  affected  the  plaintiff's      LATE 
interests,  although  his  claim  to  the  present  possession  ofthe  land  was  dis-      Civrr 

missed.  It  may  have  been  that  on  the  finding  that  the  defendant,  was  enfei-         ' 

tied  to  the  present  possession  in  lieu  of  her  dower-deht  the  finding  of  the  17  A.  174  = 
Subordinate  Judge  as  to  the  wiqf-namih  was  in  fact  immaterial  to  her  title  13  AWN. 
to  the  then  present  possession,  but  that  finding  actually  was  material  to  (1893)  47. 
one  of  the  two  reliefs  claimed  by  the  plaintiff.  It  also  appears  to  us  that 
the  decree  of  the  Subordinate  Judge  dismissing  the  plaintiff's  suit  wa*,  as 
to  the  claim  to  have  the  waqf-namah  set  aside,,  at  variance  wibh  the 
judgment,  and  that,  if  the  finding  as  to  tha  waqf-namah  was  corrects,  the 
plaintiff,  and  not  the  defendant,  had  a  good  appeal  to  the  District  Judge, 
as  the  relief  claimed  in  the  plaint  as  to  the  waqf-namah  had  not  been 
granted  by  the  decree.  The  relief  as  to  the  waqf-namah  having  been 
claimed  in  the  plaint  and  not  having  been  expressly  granted  by  the  decree, 
must,  according  to  explanation  III  of  s.  13  of  Act  No.  XIV  of  1882,  be 
deemed  to  have  been  refused,  and  such  refusal,  notwithstanding  the  finding 
in  the  judgment  that  the  waqf-namnh  was  invalid  as  against  and  nrt^  bind- 
ing on  the  plaintiff,  would,  by  reason  of  s.  13,  preclude  the  plainritl  from 
again  alleging  in  any  suit  which  the  first  Court  was  competent,  to  try 
that  the  waqf-namah  was  not  a  valid  deed  binding  upon  him.  In  fact, 
having  regard  to  the  ground  upon  which  that  suit  was  dismissed, 
to  the  fact  that  the  relief  claimed  in  the  plaint  as  to  the  waqf-namah 
was  not  granted  by  the  decree,  and  to  explanation  III  of  s.  13  of 
Act  No.  XIV  of  1882,  all  the  issues  so  far  as  the  principle  of  res 
judicata  as  expressed  in  s.  13  was  concerned,  were  finally  decided  by 
[191]  the  Court;  below  in  the  defendant's  favour,  and  she  had  nothing 
about  wliich  to  appeal,  aud  hau  uo  appeal  by  way  of  objection  under 
s.  561  of  Act;  No,  XIV  of  1882,  or  otherwise  to  the  Court  of  the  District 
Judge,  and  had  no  appeal  from  the  decree  of  the  District  Judge  to  this 
Court.  Explanation  III  of  s.  13  of  Act  XIV  of  1882  does  not  depend 
upon  any  finding  of  the  Court  in  its  judgment  or  upon  the  reasons  of  the 
Court  for  not  granting  the  relief  ;  it  depends  solely  upon  the  fact  that  a 
relief  claimed  in  the  plaint  was  not  expressly  granted  by  the  decree.  By 
s.  2  of  Act  No.  XIV  of  1882,  a  "judgment  means  the  statement  given  by 
the  Judge  of  the  grounds  of  a  decree  or  order,"  and  a  "  decree  means  the 
formal  expression  of  an  adjudication  upon  any  right  claimed  or  defence 
set  up  in  a  Civil  Court  when  such  adjudication,  so  far  as  regards  the 

Court  expressing  it,  decides  the  suit  or  appeal "     It  is  obvious  from 

the  explanations,  to  s.  13  of  that  Act  that  the  decree  which  is  the  formal 
expression  of  (he  decision  of  the  Judge  may  "finally  decide  as  between  the 
parties  matters  which  have  not  been  set  up  as  grounds  of  defence  or 
attack. 

Under  such  circumstances  it  appears  to  us  that  for  findings  to  operate 
as  res  judicata  they  must  have  been  findings  upon  which  the  decree  or 
some  operative  part  of  it  was  made,  and  must  have  been  findings  which 
were  necessary  for  the  making  of  the  decree  in  the  way  in  which  it  or 
some  operative  part  of  it  was  made,  and  that  it  is  the  decree  read  in  the 
light  of  such  findings,  and  not  the  findings  in  the  judgment  apart  from  the 
decree,  which  finally,  within  the  meaning  of  s.  13  of  Act  No.  XIV  of  1882, 
decides  the  matters  in  issue  or  which  might  and  ought  to  have  been  in 
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issue  (Explanation  II)  between  the  parties  in  the  suit.     If  the  decree  is 
FEB.  11.     inconsistent  with  the  findings,  the  decree  prevails  over  the  findings  which 
ara  inconsistent  with  it.     For  an  extreme'example,  if  a  plaintiff  sued  for'am 
instalment  alleged  to  be  due  under  a  bond  alleged  to  have  beenmade  by  the 
LATE       defendant  in  the  plaintiff's  favour  and  the  defendant  pleaded  that  the  bond 
OlVIL.      bad  been  forged  by   the  plaintiff    and  was  not  the  defendant's  bond,  and 
the  Court,  having  found  that  the  bond  had  been  forged  by  the  plaintiff  and 
17  A-  1T4=  Was  not  the  defendant's  [192]  bond,  and  there  being  no  other  issue,  yet 
15  A..W.N.    gave  the  plaintiff  a  decree  for  the  instalment  claimed,  it  appears  to  us  that 
(1898)  47.    the  finding  that  the  bond  had  been  forged  by  the  plaintiff  and  was  not  the 
defendant's  bond  could  not  operate  as    res  judicata   in  a   future   suit    be 
tween  the  same  parties  on  the  bond,  because   the  decree  was  inconsistent 
with  the  finding,  and  so  far  as  the  decree  spoke  for   itself  it    decided  that 
fche  defendant  was  liable  upon  the  bond. 

In  Ghela  Icharam  v.  Sankalchand  Jetha  (1),  Sir  Charles  Sargent,  C.J., 
and  Fulton,  J.,  held  that,  when  an  issue  is  not  necessary  for  the  deci- 
sion of  a  suit  a  decree  couched  in  general  terms  does  not  cover  the  find- 
ing on  that  issue.  With  that  negative  proposition  we  entirely  agree.  But 
it  is  not  clear  to  us  that  the  converse  affirmative  proposition  that  a  decree 
couched  concluded  in  general  terms  covers  every  finding  which  is  neces- 
sary for  the  decision  of  the  suit  is  correct  in  all  cases.  For  example,  the 
finding  of  the  Principal  Sudder  Ameen  in  Bunwari  Lall's  suit  upon  the 
issue  raised  as  to  the  validity  of  Bunwari  Lall's  adoption  was  a  finding 
necessary  in  limine  for  the  decision  of  the  suit  in  the  Court  of  the  Prin- 
cipal Sudder  Ameen,  for  if  the  validity  of  the  adoption  had  not  been 
established,  Bunwari  Lall  had  no  legal  rifht  to  »sk  for,  and  the  Principal 
Sudder  Arneeu  was  not  competent  to  express  a  decision  on  the  validity  of 
the  patni  lease,  the  plaintiff  in  that  event  having  failed  to  prove  that  be  had 
any  interest  affected  by  the  lease,  or  any  right  to  question  its  validity,  and 
being  on  such  finding  an  absolute  stranger  to  all  title  necessary  to  support 
the  suit.  The  decrea  of  the  Principal  Sudder  Ameen,  dismissing  Bunwari 
Lall's  suit  not  having  been  based  upon  his  finding  that  Bunwari  Lall's  had 
been  validity  adopted,  and  having  been  made  in  spite  of  that  finding,  it 
would  appear  to  follow  from  the  passage  which  we  have  quoted  from  the 
judgment  of  their  Lordships  of  the  Privy  Council  in  Rajah  Run  Bahadoor 
Singh  v.  Mussumut  Lachoo  Koer,  that  if  there  had  been  no  appeal  by 
Krishna  Bahary  Boy  from  the  decree  of  the  Principal  Sudder  Ameen,  the 
finding  as  to  the  validity  of  the  adoption  of  Bunwari  Lall  could  not  have 
operated  as  res  judicata.  It  is  obvious  to  us  that  their  Lordships  [193] 
of  fche  Privy  Council  in  Krishna  Behari  Roy  v.  Brojeswari  Choivdranee  (2) 
referred  to  the  finding  of  the  [Principal  Sudder  Ameen  only  as  one  of  the 
historical  steps  in  the  case  leading  up  to  the  appeal  to  the  High  Court, 
and  that  when  their  Lordships  said  : — "  There  exists,  therefore,  a  final 
and  complete  judgment  upon  the  issue  raised,  either  at  the  instance  of 
Krishna  Behavi  Boy,  or  which  he  adopted,  on  the  very  question  which  he 
seeks  again  to  raise  in  this  suit,  " — they  were  referring  to  the  deoision  of 
the  High  Court,  which  had  dismissed  Krishna  Bahari  Bay's  appeal,  which 
was  confined  to  the  question  of  the  validity  of  the  adoption.  The  ques- 
tion as  to  whether  Krishna  Behari  Boy  had  any  right  of  appeal  against 
the  decree  of  the  Principal  Sudder  A*meen,  which  had  dismissed  Bunwari 
Lall's  suit  without  granting  by  it  any  declaration  that  the  adoption  was 
valid,  does  not  appear  to  have  been  raised  before  their  Lordships.  From 

(1)   18  B.  597.  (2)  2  I,A.  283. 
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the  passage  which  we  have  already  quoted  from  the  judgment  of  their       1895 
Lordships  in  Rajah  Bun  Bahadoor  Singh  v.  Musammat  Lachoo  Koer  (1),     FEB.  11. 

it  may  be  inferred  that  if   objection    had    been  taken  that  Krishna  Behari 

Roy  had  110  right  of  appeal    from    the    decree  of  the  Principal  Sudder     APPEL- 
Ameon,  their  Lordships  would  have    held  that  he  had  no  such  right.as  he       LATE 
could  have  supported  the  decree  of  the  Principal  Sudder  Ameen  dismissing      Qivu, 

Bunwari  Lall's  suib  on  the  ground  that  the  Principal  Sudder  Ameen  ought ' 

to  have  decided  the  question    of    the    adoption   in  hi?,  Krishna  Behari   17  A,  174  = 
Boy's,  favour.  15  A  w.N. 

That  a  finding  on  an  issue  raising  the  question  of  the  plaintiff's  title  (1895)  47 
may  be  necessary  to  the  decision  of  tho  suit,  and  yet  under  some  peculiar 
circumstances  may  not  operate  as  res  judisata  on  that  question  of  title, 
although  the  decree  could  not  have  been  made  as  it  was  made  so  as  to  be  a 
good  decree  unless  the  issue  as  to  the  plaintiff's  title  had  been  found  as  it 
was  found,  may  be  inferred  from  the  decision  of  their  Lordships  of  the  Privy 
Council  in  Rajak  Run  Bahadoor  Singh  v.  Mussumut  Lachoo  Koer  (1).  In 
that  case  their  Lordships  held  on  two  grounds  that  the  finding  of  the  Civil 
Court  on  the  question  of  separation  did  not  operate  in  the  subsequent 
[194]suib  as  res  judicata,  the  first  ground  being  apparently  that  the  Rent 
Court  which  tried  the  first  suit  was  not  a  Court  of  jurisdiction  competent 
to  try  the  subsequent  suit.  The  second  ground  of  their  Lordships'  decision 
we  shall  give  in  their  own  words  as  it  depended  to  some  extent  upon 
matters  which  are  not  otherwise  explained  in  the  report  of  the  case  in 
L.  B.  12  I. A.  23.  The  second  ground  was  as  as  follows  : — "  Having  regard, 
however,  to  the  subject-matter  of  the  suit,  to  the  form  of  the  issue  (which 
has  been  been  above  set  out)  and  to  some  expressions  of  the  learned  Judge, 
their  Lordships  are  further  of  opinion  that  the  question  of  title 
was  no  more  than  incidental  and  subsidiary  to  the  main  question, 
viz.,  whether  any,  and  what,  rent  was  due  from  the  tenant,  and  that 
on  this  ground  also  the  judgment  was  not  conclusive."  It  is  obvious 
from  the  issue  as  to  separation  which  is  set  out  at  p.  34  of  L.E.  12  I. A,, 
and  from  the  fact  that  Bun  Bahadoor,  had  intervened  in  the  rent  suit 
alleging  that  he  and  his  deceased  brother,  whose  widow  the  plaintiff  in 
the  rent  suit  was,  had  been  joint  members  of  the  Hindu  family,  that  a 
finding  that  the  brothers  had  been  joint  and  had  not  separated  would 
have  been  fatal  to  the  widow's  suit  in  the  Bent  Court,  and  in  that  sense 
the  issue  as  to  separation  was  necessary  to  the  decision  of  the  rent  suit. 
In  the  rent  suit  the  widow  in  fact  obtained  her  decree  for  the  rent. 

The  resulb  appears  to  us  to  be  that  a  finding  in  a  judgment  to  operate 
as  res  judicata,  the  Court  being  a  Court  of  jurisdiction  competent  to  try 
the  subsequent  suit,  must  be  material  and  necessary  to  support  the  precise 
and  particular  ground  or  grounds  on  which  the  decree  or  some  operative 
part  of  it  was  made,  otherwise  the  finding  must  be  considered  either  as 
superseded  by  the  decree,  or  as  entirely  immaterial,  or  as  no  more  than 
incidental  and  subsidiary  to  the  main  question  in  the  suit,  although  in 
the  latter  case  the  finding  may  have  been  necessary  to  the  decision  of  the 
suit. 

The  finding  of  fact  to  operate  as  res  judicata,  need  not  have  been 
the  sole  finding  of  fact  upon  which  the  decree  was  made,  but  it  must  have 
beeu  a  material  and  necessary  finding  of  fact,  material  and  necessary  in 
the  sense  that  the  fact  must  have  been  found  [195]  as  it  was  found  in 
the  judgment,  and  could  not  have  been  found  otherwise,  for  the  decree  as 
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it  was  made  to  have  been  a  good  result  in  law  from  the  faofe  or  facts  so 
found.  Further,  if  there  were  two  findings  of  fact  either  of  which  would 
justify  in  law  the  making  of  the  decree  which  was  made,  that  one  of 
such  two  findings  of  fact  which  should  in  the  logical  sequence  of 
necessary  issues  have  been  first  found,  and  the  finding  of  which  would 
have  rendered  the  other  of  such  two  findings  unncesssary  for  the  making 
of  the  decree  which  was  made,  is  the  finding  which  can  in  our  opinion 
operate  as  res  judic  :ta.  For  example,  if  A,  alleging  himself  to  be  the 
legal  representative  of  B,  deceased,  sues  0  for  breach  of  a  contract  which 
A  alleges  was  made  between  B  and  C  on  the  1st  of  January  1890,  and  0 
pleads  that  A  is  not  the  legal  representative  of  B,  and  further  that 
the  contract  was  not  one  binding  upon  a  minor,  and  that  he,  C,  was 
at  the  date  of  the  contract  a  minor  ;  and  the  Court  finds  that;  A  is  not 
the  legal  ^representative  of  B,  and  that  C  on  the  1st  of  January  1890, 
was  a  minor  and  that  the  contract  was  one  which  by  reason  of  his  minor- 
ity when  it  was  made  was  not  binding  on  him,  and  makes  a  decree 
dismissing  the  plaintiff's  suit,  it  appears  to  us  that  of  those  two  findings 
that  which  would  operate  as  res  judicata  between  the  parties  was  the 
finding  that  A  was  not  the  legal  representative  of  B,  because,  until  A  had 
established  his  title  to  so©  upon  the  contract  as  the  legal  representative  of 
B,  the  defendant  C  could  not  be  put  to  proof  of  his  minority  on  the  1st 
of  January  1890,  and  on  tbe  finding  that  A  was  not  the  legal  represent- 
ative of  B.  it  became  and  was  immaterial  whether  C  was  or  was  not  a 
minor  on  the  1st  of  January  1890.  In  our  opinion  a  matter  cannot  be 
said  to  be  "  directly  and  substantially  in  issue,"  within  the  meaning  of  the 
first  paragraph  of  s.  13,  Act  No.  XIV  of  1882,  unless  and  until  it  is  or 
becomes  material  for  the  decision  of  the  suit  to  find  as  to  it.  The  framing  of 
issues  under  s.  146  of  Act  No.  XIV  of  1882,  on  which  at  that  stage  of  tbe 
suit  the  right  decision  of  the  case  appears  to  the  Court  to  depend,  does  not  of 
itself  make  the  matter  to  which  such  issues  relate  "directly  and  substantially 
in  issue,"  within  tbe  meaning  of  s.  13,  although,  when  the  finding  upon  any 
one  or  more  of  the  issues  is  sufficient  for  the  decision  of  the  suit,  it  may  be 
[196]  desirable,  as  was  pointed  out  in  Tarakant  Baneiji  v.  Puddomoney 
Dassee  (1)  and  in  Devarakonda  Narasamma  v.  Devarkonda  Kanaya  (2), 
that  the  Court  should  state  in  its  judgment  its  finding  or  decision  upon 
each  separate  issue  which  it  had  framed. 

Issues,  as  pointed  out  by  James,  L.  J  ,  in  Robinson  v.  Dnhvp  Singh  (3) 
"  are  only  a  proceeding  in  a  cause  for  the  purpose  of  ascertaining  a  fact 
for  the  guidance  of  the  Court  in  dealing  with  the  right.  If  it  were  other- 
wise, a  decision  of  a  Court  upon  a  matter  as  to  which  an  issue  had  been 
framed  might  operate  under  .s.  13  as  res  judicata,  if  the  finding  was  not  at 
variance  with  the  decree,  although  the  issue  and  the  matter  in  dispute  to 
which  it  referred  were  or  became  absolutely  immaterial  to  the  decision  of 
tbe  suit ;  and  although  the  decree  would  have  been  a  good  decree  in  law 
on  the  material  facts  found,  no  matter  how  tbe  issue  as  to  that  immaterial 
matter  in  dispute  had  been  found.  If  the  above  view  be  correct,  the 
finding  of  the  Munsif  that  Rs.  188-7-4:  was  due  upon  the  bond  which  was 
relied  upon  as  res  judicata  in  Mohan  Lai  v.  Bam  Dial  (4)  did  not  operate 
as  res  judicata  qua  the  precise  amount  due  at  the  time  when  the  suit  for 
tbe  return  of  the  bond  was  instituted,  although  it  did  operate  as  res 
judicata  on  the  simple  question  upon  which  the  right  to  a  decree  in 
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the  suit;  depended,  namely,  whether  at  the  time  when  that  suit  was  insti-       1895 
tutei  the  debt  for  which  the  bond  had  been  given  was  or  was  not  discharged.     FEB.  11. 

Applying  the  conclusion  at  which  we  have  arrived  to  this  oase,  the 
finding  in  the  judgment  of  the  Munsif  in  the  previous  suit;  as  to  the  plain-  APPEL- 
titf' s  title  could  not  operate  in  this  or  in  any  future  suit  as  res  judicata,  LATE 
as  the  decree  of  the  Munsif  dismissing  the  plaintiff's  suit,  which  was  for  GiviL. 
a  declaration  of  his  title,  was  made  on  another  and  different  ground,  that 
ground  being  thai  the  proviso  to  s.  42  of  the  Specific  Belief  Act,  1877,  17A-  17i  = 
(Act  No.  I  of  1877)  applied,  as  the  plaintiff  in  that  suit  for  a  declaration  of  15  A.W.N. 
title  was  not  in  possession  and  was  consequently  in  a  position  to  seek  in  (1893)47. 
that  suit  the  further  relief  of  a  decree  for  possession,  which  he  had  uot 
claimed.  [197]  On  the  finding  of  the  Munsif  that  the  plaintiff  was  not  in 
possession,  the  proviso  to  s.  42  of  the  Specific  Belief  Act,  1877,  (Act  No.  I  of 
1877)  applied,  and  on  its  application  the  Munsif  was  net  in  ouropinion  com- 
petent to  try  the  question  of  title,  as  the  statute  law  prohibited  him  from 
giving  effect  by  declaration  to  any  finding  -that  the  plaintiff  was  entitled 
to  the  property.  It  is  obvious  that,  had  the  Munsif  inserted  in  his  decree 
that  finding  as  to  the  plaintiff's  title,  he  would  have  been  acting 
in  violation  of  the  proviso  to  s  42  of  Act  No.  I  of  1877.  The  finding 
as  to  the  plaintiff's  title  in  the  previous  suit,  as  it  could  have  resulted 
in  no  relief  being  granted  to  him  in  that  suit,  was  immaterial,  and  it 
certainly  was,  in  any  point  of  view,  under  the  circumstances  unnecessary 
to  the  decision  of  that  suit.  Even  if  the  decision  of  the  Full  Bench 
in  Niamut  Khan  v.  Phadu  Bullia  (1)  were  correct  in  iis  application 
in  the  particular  case  before  the  Calcutta  Full  Bench,  it  could  not  be 
applied"  in  this  case  before  us,  because  the  insertion  in  the  decree 
in  the  first  suit  of  a  finding  that  the  plaintiff  had  established  his  title 
would  have  been  a  declaration  that  he  had  the  title  which  he  claimed. 
Similarly  no  declaration  of  title  could  be  made  in  a  suit  dismissed  under 
s.  4  of  the  Indian  Limitation  Act,  1877  (Act  No.  XV  of  1877),  as  a  Court 
has  no  power  in  a  suit  barred  by  limitation  to  do  otherwise  than  dismiss 
the  suit  on  that  ground.  In  our  opinion  in  s  suit,  as,  for  example,  that 
of  Bunwari  Lall  against  the  patnidar,  in  which  in  order  to  try  the  other 
issue  between  the  parties,  it  is  first  necessary  to  ascertain  the  title,  the 
right  or  the  status  of  a  party,  and  a  finding  is  expressed  in  the  judgment 
upon  an  issue  as  to  such  title,  right  or  status  in  favour  of  one  party,  but 
the  suit  is  disposed  of  in  favour  of  the  other  party  by  a  decree  on  findings 
on  other  issues,  the  decree  is  not  in  conformity  with  the  judgment  unless 
it  contains  a  declaration  of  such  title,  right  or  status  in  accordance  with 
tha  finding  in  the  judgment  on  that  issue,  provided  that  the  statute  law 
does  not  limit  the  form  of  decree  to  be  made  in  the  particular  case,  or 
prohibit  the  Court  from  making  a  declaration  in  the  circumstances  of  the 
case. 

[198]  If  the  practice  which  in  our  opinion  is  the  correct  practice 
were  followed  in  the  preparation  of  decrees,  most  of  these  difficult  ques- 
tions as  DO  the  application  of  s.  13  of  Act  No.  XIV  of  1882  could  not  arise. 
We  may  further  say  on  this  subject  that  in  our  opinion  when  the  decree 
is  wholly  in  favour  of  the  party  in  whose  favour  the  finding  as  to  the  title, 
right  or  status  is,  such  a  declaration,  unless  expressly  asked  for,  is  unneces- 
sary, as  the  decree  in  such  a  party's  favour  necessarily  implies  that  the 
question  of  title,  right  or  status  was  decided  in  his  favour.  That  seams  to 
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1895        follow  from  a  consideration  of  explanation  II  of  s.  13  of  Act  No.  XIV  of 

FEB.  11.     1882-     For  example,    if    Bunwari    Lill's   suit  against  the  patnidar  had 

been  decreed,  the  necessary    implication   would   have  been   that  he  had 

APPEL-     been    validly  adopted.     Similarly,    if  Shaikh  Bnaetoollah's  first  suit  had 

LATE       been  decreed,  the  decree  for   the   enhanced  rent    would    necessarily  have 

CIVIL.      implied  that  the  tenure  was  one  which  allowed  of  the  rent  being  enhanced 

and  that  the  other  circumstances  existed  which  entitled  the   landlord  to  a 

17  A.  174=   decree  for  enhanced  rent. 

13  A.W.N.  The  result  is  that  we  allow  ibis  appeal  and  set  aside  the  order  of  this 

(1893)  17.     Court  with   costs,  and   dismiss  with  coats  the  appeal  to  this  Court,  and 
restore  and  affirm  the  decree  of  the  District  Judge. 

Appeal  decreed. 


17  A.  198  (P.C.)=22  LA.  31  =  6  Sar.  P.C.J.  551. 

PRIVY  COUNCIL. 

PRESENT : 

Lords  Hobhouse  and  Davey,  and  Sir  R.  Couch. 
[On  Appeal  from  the  High  Court  at  Allahabad.] 


BETI  MAHARANI  (Plaintiff)  v.  THE  COLI^ECTOR  OP  ETAWAH 
(Defendant).     [15th  and  16th  November  and  15th  December,  1894.] 

Limitation — Act  XV of  1877,  ss  15  and  19—  Attichmsnt  of  debt  by  third  parly — Civil 
Procedure  Code,  ss.  268,  485  and  486— Attachment  not  prohibitory  of  suit  by  creditor 
against  debtor — Acknowhdgment  of  debt — SarbaraJtzr's  powers. 

An  attachment  before  judgment  under  s.  485,  Civil  Procedure,  issued  by  a 
Court  at  the  instance  of  a  third  party,  prohibited  the  creditor  from  recovering, 
and  the  debtor  from  paying,  the  debt  : — Held,  that  an  order  in  those  terms  was 
not  an  order  [199]  staying  the  institution  of  a  suit  within  the  meaning  of  s.  15 
of  the  Limitation  Act,  No.  XV  of  »877. 

Shib  Singh  v.  Sita  Ram  (1)  referred  to  and  approved, — the  same  rule  relating 
to  all  attachments  whether  before  or  after  judgment,  couched  in  similar  terms. 
The  person  restrained  from  receiving  payment  may,  nevertheless,  assert  his  right 
in  a  suit  for  the  money  due. 

A  debtor,  since  deceased,  had  executed  a  bond  to  his  creditor.  The  heir  of 
the  debtor  having  been  disqualified,  and  a  sarbarakar  of  the  estate  having  been 
appointed,  the  latter  had  executed  a  mukhtarnamah  or  power-of-attorney 
empowering  an  agent  to  act  in  reference  to  the  land,  and  the  charges  thereon, 
The  agent  admitted  the  debt  : — 

Held,  that,  on  the  construction  of  the  power  given  to  him,  authority  to  the 
agent  to  acknowledge  a  personal  liability  of  the  debtor  and  his  heir,  within  the 
meaning  of  s.  19  of  Act  No,  XV  of  1877,  could  not  be  implied. 

It  was  doubted  whether  the  sarbarakar,  not  having  been  appoipted  guardian 
of  the  beir,  could  have  made  such  an  acknowledgment  herself. 

Another  acknowledgment,  a  notice  from  the  Collector,  as  agent  for  the  Court 
of  Wards,  admitting  the  estate's  indebtedness  to  the  original  holder  of  the  bond 
was  relied  upon1  In  addition  to  tha  bond  debt  now  in  suit,  another  sum,  due 
OB  »  mortgage  was  claimed  by  the  same  creditor,  and  the  terms  of  the  notice 
would  apply  to  either  : — 

Beld,  that,  the  d»bt;  referred  to  in  the  notice  not  having  been  identified  with 
the  bond-debt  in  suif,  acknowledgment  of  the  latter  by  the  Collector  was  not 
established  within  s  19. 

Tho  oral  evidence  of  the  Collector  as  to  bin  intention  was  not  admissible  to 
construe  the  notice,  but  accompanying  circumstances  might  be  shown  and 
considered. 

[R.,  30  A.  422  (444)  =  5  A.L.J.  375  (F.B.)  «=»  A.W  N.  (1909)  175  =  4  M.L.T.  49  (57)  T 
26  B.  221  =  3  Bom.  L.R.  817  (F  B.)  5  35  C.  575  (611);  34  M.  221  (225)  =6  Ind. 
Gas.  407  =  8  M.L.T.  105  =  20  M.L.J.  808  ;  10  Ind.  Gas.  569.] 
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r- 

APPEAL  from  a  decree  (1)  (19th  February  1892)  of  the  High  Court       1894 
reversing  a    decree    (8bh    April  1889)  of  the    Subordinate    Judge    of  the     DEC.  15. 
Mainpuri  district. 

The  plaintiff-appellant  held,  by  assignment  on  the  7th  March  1887,  a      PRIVY 
registered  bond  for  Rs.  7,000,  and  interest,  executed   on  the  20th  June  OOUNCIL. 
1876  by  the  late  Lala  Laik  Singh,  a  zamindar  owing  the  taluka  Harchand- 
pur  in  the  Etawah  district,  in  favour  of  the  firm  of  Gopaljee,  Kishen  Das  ;     1  *•  lfl8 
the  bond  was  payable  on  the  1st  November  1876.  Laik  Singh  died  shortly    (P.C.)  =  22 
after  that  date,  and  his  widow  also.     His  nephew  Pirthi  Singh  was  his  heir,      *•  *•  31  = 
but    [200]   being    of  unsound  mind  was    declared  disqualified  ;    and  his6^ar'  P--C.J. 
wife,  Eaj    Kuar,    was    appointed    by    the  Collector  of  the   district  to  be 
sarbarakar  of  the  estate,  remaining  in  that   capacity  till  her   husband's 
death  in  1887.     She  was  not  appointed  his  guardian  under  Act  XXXV 
of  1858.     After  succeeding  to  the  estate  Raj  Kuar  petitioned,  on  the  10th 
April    1888,    that  it   should  be    taken   under  the  charge  of  the  Court  of 
Wards  (a.  194,  Act  XIX  of  1873)   and  this  was  done.     Whilst  acting  as 
sarbarakar,  she,  on  the  12th   February   1880,  executed    a  mukhtarnamah 
or  power-of-attorney,  reciting  that  land  was  in  her  possession  as  manager 
for  her  husband  as  well  as  in  her  own  right,  and  appointing  Ajudhia 
Prasad,    and  three  other  persons,  to    be  her  am-mukhtars,  to  whom  she 
gave  the  following  powers  : — 

"  The  said  mukhtars  may  on  the  authority  of  this  general  power-of- 
attorney  make  assessment  and  realization  of  revenue,  and  write  out  sarkas 
and  pottas  and  have  them  registered,  and  institute  in  any  of  the  Courts  of 
the  said  districts  cases  for  arrears  of  rent,  or  cases  relating  to  dealings,  or 
firms,  or  indigo  factories,  &o.,  or  institute  criminal  cases,  or  present  appeals 
or  applications  for  review  of  judgment  in  the  competent  Court, or  put  down 
verification  endorsement  on  any  petition  or  application  under  their  own 
signature^,  or  with  their  hand  put  down  signature  on  my  behalf,  or  appoint 
any  one  as  pleader  or  mukhtar  in  any  case  and  in  any  Court,  or  consti- 
tute themselves  mukhtars  for  any  particular  case,  or  themselves  put  ques- 
tions and  give  replies,  orally  or  in  writing,  in  Court,  or  themselves  conduct 
the  defence  of  any  case,  or  themselves  take  objection  in  any  case,  or  pre- 
sent any  miscellaneous  petitions  in  any  Court, or  in  any  case  cause  deposi- 
tions to  be  taken  down  and  put  down  their  signatures,  or  obtain  copies  of 
judgment?,  decrees  and  other  papers  from  Court,  or  take  back  documents 
from  Courts,  or  realise  moneys  due  to  me  from  Court  or  any  other  person 
on  receipts  signed  by  them,  or  deposit  in  Court  on  my  behalf  money 
payable  to  others,  or  by  taking  out  execution  effect  attachment  and  sale, 
or  after  effecting  on  their  owu  authority  attachment  as  against  default- 
ing cultivators,  apoly  to  the  Court  for  sale,  or  accept  any  compromise  or 
arbitration  in  [201]  any  case,  or  cause  any  joint  village  to  be  partitioned 
by  any  arbitration  or  Court,  or  take  possession  of  any  property,  or  bring 
about  dispossession  of  any  person,  or  institute  suits  for  the  determination, 
abatement  or  enhancement  of  rent,  or  take  in  Court  any  proceedings  under 
the  laws  in  force  for  the  time  being  in  respect  of  the  zemindari,  dealings, 
and  trade  firms,  or  carry  out  any  orders  of  the  Court  and  put  down  sig' 
natures  or  give  the  lease  of  my  zemindari  villages  to  any  person  and  take 
the  zar-peshgi  (money  in  advances)  on  receipt  signed  by  them,  or  take  for 
my  lease  .by  hypothecating  my  property,  or  purchase  at  private  or  auction- 
sale  any  new  property  for  me,  or  present  in  a  competent  Court  any  appli- 
cation for,  and  obtain  certificate  of,  sarbarabkari  or  inheritance  in  respect 


(1)  14  A.  162. 
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1895       of  any  property  in   my  name,   or  obtain   the  permission   of  the  District 
DEC.  15.     Judge  to  contract  fresh  debts  on  the  security  of  my  property  for  paying  off 
the  old   debts  of  my  ancestors  Lala  Laik  Singh   and  Thakurani   Amrai 
PRIVY      Kuar,   and  in  accordance  therewith  write  documents  on    my  behalf,  and 
COUNCIL,  after  my  signature  present  it  in  the  office  of  the  Registrar  or  Sub-Eegistrar 
for  registration,   and  after  verifying  its  contents  put   down   their    own 
17  A.  198    signatures,  and  themselves  take  any  amount  of  the  cash  that  may  be  fixed 
(P.O.)  =  22    in  regard  to  the  document  in  the   presence  of  the  Eegistrar  or  Sub-Eegis- 
I.  A.  31==    trar,  or  they  may,  for  the  purpose  of  extending    the  period  of  repayment 
6  Bar.  P.C.J.  of  o\ft  febfa  or  reducing  the  interest,  renew  any  document  executed  by  the 
S8J<        aforeaid  ancestors  by  hypothecation    of  my  property,  and   after  obtaining 
my  signature  have  it  registered  and  verify  its  contents,  and  put  down  their 
signatures  at  the  time  of  registration,  or  for  the  purposes  of  my  business 
take  loan  up  to  Es.   1,000  as   a  parol  debt  from   any  person,  or  institute 
suits  in  Court  for  the  debts  due  to  me,  or  Lala  Laik  Singh,  or  his  deceased 
wife,  or  take  out  execution  of  the  decrees  of  the  time  of  the  Lala  Sahib  or 
Tbakurani  Sahib  and  realise  the  money  on  giving   them  receipts,  or  sue 
the  kariodas  of   my  ilakas  for  rendition   of  accounts,  or  dismiss  any  ser- 
vant for  his  unfitness  or  in   view  of  economy.     All  this,    if  done  by  the 
said  mukhtars,  is,  and  hearafter  shall  be,  accepted  and  satisfied  by  me  as 
done  by  myself.     I  have  therefore  executed  this   by  way  of  a  general 
power- of -attorney  that  it  may   serve  as  evidence  and   be    of  use  when 
needed.     Dated  12fch  February  1880." 

[202J  The  plaint  on  the  6th  of  November  1888  claimed,  besides  the 
principal,  interest  amounting  to  Es.  15,365  from  the  sgent  of  the  Court  of 
Wards,  joining  Tbakurani  Eaj  Ktar  as  a  defendant,  and  stated  that 
Ajudhia  Prasad,  mukbtar-am  of  the  estate,  had  acknowledged  the  debt  on 
the  14th  of  October  1882 ;  relying  also  on  an  acknowledgment  in  a  notice 
from  the  Collector  in  April  1888.  It  also  declared  that,  on  the  17th  of  May 
1881,  the  debt  had  been  attached  by  -prohibitory  order  whereby  part  of  the 
time  that  had  elapsed  had  been  excluded  from  calculation  in  the  period  of 
limitation. 

•  The  Collector  of  Etawab,  as  agent  of  the  Court  of  Wards,  depended 
on  the  six  years'  bar  ;  and  issues  were  fixed  as  to  three  principal  points  : 
first,  whether  Ajudhia  Prasad  had  been  competent  to  acknowledge  as 
authorized  agent ;  secondly,  whether  the  Collector's  notice  contained  an 
acknowledgment ;  thirdly,  as  to  the  effect  of  the  attachment. 

The  attachment  was  issued  on  the  17th  of  May  1881  in  a  suit  which 
Eani  Kishori,  a  creditor  of  Gopalji,  Kishen  Das,  brought  against  that  firm. 
At  that  time  the  bond  was  said  to  be  in  the  possession  of  Sah  KirpaEam, 
another  creditor,  who  sued  both  the  firm  and  the  Eani.  To  obviate  a  risk 
of  loss  of  the  bond  by  limitation,  an  order  was  made  by  the  Mainpuri 
Court,  summoning  Ajudhia  Prasad,  as  mukhtar-arn  of  Eaj  Kuar,  and  on 
the  14th  October  1882  the  following  was  recorded  :— 

"The  witness,  on  looking  at  -a  bond  executed  by  Laik  Singh,  dated 
20th  June,  1876,  for  Es.  7,000,  in  favour  of  Gopalji,  Kisben  Dae,  stated  : 
— '  This  document  is  correct  and  the  lady  with  whom  I  am  employed  is 
liable.  By  locking  into  the  accounts  it  will  be  ascertained  as  to  what  sum 
of  money  is  due  under  this  bond  on  account  of  the  balance;  and  what- 
ever sum  may  be  found  due  under  the  bond  in  accordance  with  a  proper 
account,  the  lady  with  whom  I  am  employed  is  liable  for  the  same.  She 
is  liable  as  the  heir  of  Laik  Singh." 

The  Subordinate  Judge,  in  his  judgment  in  this  suit,  considerd  that 
on  the  construction  of  the  mukhtarnamah  of  the  12th  of  Feb-[203]ruary 
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1880,   Ajudhia   Prasad  was  not  a  duly  authorized  agent  of  the  sarbarakar        1894 
within  the  meaning  of  section  19,   explantion  2.  This  was  not  reversed  by     DEC.  15. 
the  High  Court  ;  and  the  first  of  the  above  issues  was  found  against  the 
plaintiff.     As  to  the  second  of  them,  the  Courts  below  differed.    The  point 
on  which  they  differad  was   whether,  there  being  two  distinct  debts  due  COUNCIL, 
to  Gopalji,  Kishen  Das,  from  the  estate,  one  on  a  mortgage-bond,  and  the    .j~T~tQR 
other  on  the  bond  now  in  suit,  the  notice  given  by  the  Collector  had  been     {    c\_oo 
shown  to  relate  to  the  latter.     The  first   Court  hold   that  the  Collector,    |  '      ~ 
exercising  the  powers  of  the  Court  of   Wards,  had    made  an    acknowledg-      '     '      ~ 
ment,  as  he  could  (the  Court  citing  Kamla  Kuar   v.  Ear  Sahai}    (1),    and         Sg1(    ' 
that  his  notice  related  to  both  the  debts. 

The  High  Court,  on  the  other  hand,  decided  that  there  had  been 
no  acknowledgment  by  che  Coilecter  of  liability  on  the  part  of  th«  estate 
for  this  debt  in  praticular.  The  Judges  (STRAIGHT  and  TYRRELL,  JJ.), 
referred  to  the  oral  explanation  by  tha  Collector  which  was  on  the  record, 
and  to  the  surrounding  oircumstancs ;  and  held  that  there  was  no 
acknowledgment  by  him  in  the  sense  pf  section  19. 

On  the  third  of  the  above  points  the  Courts  also  differed.  The- 
Subordinate  Judge,  following  Shunmvgam  v.  Moidin  (2),  was  of  opinion 
that  limitation  should  not  be  taken  to  have  run  whilst  the  order  of 
attachment  of  1881  was  in  force.  His  conclusion  was  that  the  suit  was 
brought  within  time  ;  and  he  decreed  the  claim.  The  High  Court 
differed  from  the  Madras  High  Court  as  to  the  effect  of  an  attachment, 
and  following  the  decision  in  Shib  Singh  v.  Sita  Bam  (3)  held  that  the 
attachment  of  1881  had  not  prohibited  a  Huifc  for  the  debS.  Accordingly 
the  decree  of  the  first  Court  was  reversed,  and  the  suit  was  dismissed  as 
barred  by  limitation.  The  judgment  of  the  High  Court  is  reported  in 
I.  L.  E.,  14  All.  162. 

On  this  appeal — 

Mr.  H.  A.  Giffard,  Q.  C.,  and  Mr.  H,  Cowell,  for  the  appellant,  argued 
that  the  suit  was  not  barred  by  limitation,  and  that  the  [204]  judgment 
of  the  High  Court  should  be  reversed.  The  notice  issued  in  April  1882 
to  Gopalji,  Kishen  Das  was  within  the  period  of  limitation  and  operated 
under  section  19.  The  time  of  the  continuance  of  the  attachment  should 
be  excluded,  and  on  this  point  the  Subordinate  Judge  had  rightly  followed 
the  decision  of  the  Madras  High  Court.  The  effect  of  the  Collector's 
notice  of  April  1882  was  fo  admit  indebtedness.  It  imported  a  promise 
to  pay  tha  amount  that  might  be  found  to  be  due  on  the  accounts  baing 
taken  ;  and  to  deal  with  this  as  an  acknowledgment  accorded  with  the 
principle  acted  upon  in  English  cases.  They  referred  to  Quincey  v  Sharpe(£). 
At  the  same  time  reliance  was  placed  on  Ajudhia's  acknowledgment  in 
October,  1882,  a'  giving  a  fresh  starting  point  for  limitation.  Should  that 
acknowledgment  ba  found  wanting  in  any  essential  point,  at  all  events  the 
suspension  of  the  running  of  limitation  whilst  the  attachment  issued  in 
Hani  Kishori  v.  Gopalji,  Kishen  Das,  was  upon  the  debt  came  in  aid  of  the 
appellant  under  section  15.  With  regard  to  Ajudhia,  the  acknowledgment 
in  his  statement  should  ba  held  equivalent  to  one  that  might  have  been 
made  to  the  same  effect  by  Kaj  Kuar  herself,  as  it  was  within  the  scope 
of  his  authority  under  the  power-of-attorney  executed  by  her  in  1880  as 
sarbarakar.  She  obtained  time  by  means  of  Ajudhia's  representation,  and 
could  not  disavow  her  agent's  statement.  Also  the  terms  of  the  power 
given  to  him,  if  they  did  not  directly  authorize  acknowledgment  in  so 

(1)  8  A  W  N  (1888)  187.  (8)  13  A.  76. 

(8)  8  M  229.  (4)  1  Ezoh.  D.  72. 

455 


17  All.  205  INDIAN   DECISIONS,   MEW  SERIES  [Yol- 

1894        many  words,  authorized  him  to  enter  into  compromises  and  to  do  other 
DEC.  15.     acts,  which  included  the  rxercise  of  the  authority  in  question.     Again,  in 

reference  to  the  attachment  of  1881,    the   decision    in    Shimmugam  v. 

PRIVY      Moidin  (1)  was  referred  to,  and  it  WKS  submitted  that  it  was  correct;  not 

COUNCIL,  so,  that  in  Shib  Singh  v.  Sita  Bam  (2).     Lastly,  it  was  argued  that  if  such 

an  order  as  was  prescribed  by  Form  No.  162  in  the  schedule  of  the  Code  of 

17  I.  198     Civil  Procedure  was  not  within  the  meaning  of  section  15,  then  there  was 

(P.O.)  =  22     no  kjn(;|  of  or<3er  other  than   that  in  an  injunction  to  which  section  15 

I.I.  31=      could   relate.     Unless  the   order  in  that  form  was    within   section   15, 

6  Bar.  P.C.J.  foe   worcj    "  order  "    in    that  section    would    be    unmeaning.     But    the 

831.         [205]   words  were  "  injunction  or  order,"  and  they  should  receive  their 

full  meaning.     An  "  injunction  "  was  issued  upon  a  party  to  a  suit,  but 

"  orders  "  were  made  upon  others  as  well.     For  the  creditor  to  bring  a 

suit,    unless  special  measures    were  taken,    must    result  in   their  being 

conflicting  orders  as  to  the  disposal  of  the  same  debt,  and  thus,  it  was 

submitted,  the  order  of  attachment  would  be  infringed  if  the  suit  were 

brought  whilst  that  order  was  in  force. 

Mr.  A.  Cohen,  Q.C.,  and  Mr.  J.  H.  A.  Branson,  for  the  Collector  of 
Etawab,  argued  that  the  decree  below  was  right.  The  suit  was  barred 
by  time.  Their  principal  argument  was  that  the  notice  issued  by  the 
Collector  in  1888  was  not  an  acknowledgment  of  liability  valid  for  the 
purposes  of  section  19,  which  required  that  the  acknowledgment  should 
be  fixed  upon  some  property  or  right.  Ajudhia's  acknowledgment  of  1882 
had  been  rightly  dealt  with  as  insufficiently  authorized  in  the  judgment 
of  the  Court  of  first  instance.  At  the  same  time,  the  suspension  of 
limitation  claimed  to  have  seen  caused  by  the  issue  of  the  attachment 
could  not  be  allowed  for  the  reasons  given  in  Shib  Singh  v.  Sita  Ram  (2), 
which  had  been  rightly  decided.  With  regard,  then,  to  the  Collector's 
notice,  the  argument  was  that  the  evidence  that  showed  the  Collector  had 
received  information  that  two  separate  debts  were  claimed  as  due  from  the 
estate  to  Gopalji,  Kishen  Das,  viz.,  the  debt  now  in  suit,  and  another  debt 
secured  by  a  mortgage-bond.  The  Collector's  notice  did  not  refer  in 
terms  to  the  debt  now  sued  for,  nor  did  it  necessarily  refer  to  both  the  debts. 
On  the  contrary,  its  terms  were  fully  satisfied  by  its  being  held  to  refer  to 
the  mortgage-debt  alone.  Beferenoe  was  made  to  Dharma  Vithal  v.  Govind 
Sadvalkar  (3).  It  was  not  apparent  on  the  notice  that  it  was  intended 
to  be  an  admission  of  the  debt  now  in  suit,  but  ib  appeared  to  be  a  notice 
to  creditors  to  bring  in  claims.  They  referred  to  Scott  v.  Jones  (4), 
War  burton  v.  Stephens  (5),  In  re  River  Steamer  Company  (6),  Everett  v. 
Robertson  (7),  Ex  parte  Topping  (8),  Lsake  on  Contracts,  865,  part  IV, 
c.  11. 

[206]  Mr.  H.  A.  Giffard,  Q.C.,  replied. 

Afterwards  on  the  15th  December  1894,  their  Lordships'  judgment 
was  delivered  by  LORD  HOBHOUSB. 

JUDGMENT. 

This  appeal  raises  questions  under  the  Indian  Limitation  Act,  1877. 
The  suit  is  brought  on  a  Ibond  for  Es.  7,000  executed  on  the  20th 
June  1876  by  Lala  Laik  Singh,  whose  estate  is  now  under  the  manage- 
ment of  the  Court  of  Wards,  in  favour  of  the  firm  of  Gopalji,  Kishen  Das. 

(1)8M.  229.  (2)  13  A.  76.  (3)  8  B.  99  (102). 

(4)  4  01.  A  Pin.  382.  (6)  L.R.  43  Oh.  Div.  39. 

(6)  L.R.  6  Oh.  App.  822.  (7)  1  E.  &.E.  16  =  28  L.J.Q.B.  23. 

(8)  34  L.J.  Bank.  44  =  4  D.G.J.  &  8,  551. 
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The  plaintiff,  who  is  now  appellant,  is  assignee  of  the  bond.     The  defend-       1894 
ant,  the  Collector  of  Etawab,  represents  the  Court  of  Wards.  DEO.  15. 

The  debt  was  made  payable  on  the  1st  November  1876.     Nothing 
has  baen  paid  on  it.     The  suit  was  brought  on  the  6th  November  1888,      PRIVY 
more  than  12  years  after  the  date  of  payment.     The  term  of  limitation  is  COUNCIL, 
six  years  ;  so  that  the  plaintiff  has  to  prove  circumstances  which  interfere 
with  this  running  of  time.     Those  circumstances  are  three  in  number  : —       '  *'  198 
First,  an  acknowledgment  of  the  debt  made  by  one  Ajudhia  Prasad  on  the 
14th  October  1882;  secondly,  a  notice  given  by  the   Deputy  Collector  of    I>4>  81== 
Etawah  in  April  1888  ;  thirdly  an  order  made  by  the  Subordinate  Judge8  Sar  P>C  J> 
of  Mainpuri  on  17th  May  1881  for  attachment  of  the  bond,  which  remained          **• 
in  force  till  7th  March  1887.     If  there  has  been  a  valid  acknowledgment 
by  Ajudhia,  and   also  by  the    Court  of  Wards,   as  contended,  the  right  of 
suit  is  saved  ..;  or  if  the   attachment  prevented  the  running  of  time,  and 
there  has  been    either  acknowledgment  by  Ajudhia  or    by  the  Court  of 
Wards,  there  is  the  same  result.  But  unless  the  plaintiff  can  establish  one 
of  those  combinations]  of  events  the  suit  is  barred. 

When  Ajudhia  made  acknowledgment  the  position  of  affairs  was  as 
follows  : — Laik  the  bond-debtor  died  without  issue,  leaving  a  widow,  on 
whose  death  his  nephew  Pirthi  succeeded  to  his  estate.  Pirthi  became 
incompetent  to  manage  his  property,  and  his  wife  Eaj  Kuar  was  appointed 
by  the  Collector  to  be  sarbarahkar  or  manager.  She  never  was  bis 
guardian.  In  February  1880  she  executed  a  general  power  of  attorney  to 
Ajudhia.  The  order  of  attachment  was  granted  in  the  suit  of  one  Rani 
Kishori,  a  creditor  of  the  firm  of  bond- holders.  After  this,  and  apparently 
with  an  oye  to  [207]  the  running  of  time,  Ajudhia  was  summoned  and 
examined  by  the  Court. 

His  deposition  is  a  clear  acknowledgment  of  the  liability  of  Laik.  He 
identifies  the  bond  in  suit  and  another,  and  adds — "  I  consider  my  master 
Laik  Singh  to  be  the  debtor."  Perhaps  that  may  properly  be  taken  in 
the  plaintiff's  favour,  as  meaning  that  the  debt  was  due  from  Laik's  assets, 
or  from  his  heir.  But  then  arises  the  question  whether  he  was  "  an  agent 
duly  authorized  in  that  behalf  "  within  the  meaning  of  section  19  of  the 
Limitation  Act.  The  Subordinate  Judge  decided  that  he  was  not.  In 
the  High  Court  Mr.  Justice  Tyrrell  took  the  same  view,  and  Mr.  Justice 
Straight  inclined  to  the  contrary  view.  At  that  time  Pirthi  was  liable  to 
answer  the  bond  to  the  extent  of  Laik's  assets,  but  it  was  a  personal  debt 
of  Laik,  not  specifically  charged  on  his  estate,  which  could  only  be  made 
liable  by  suit.  The  question  then  is,  first,  whether  Rxj  Kuar  herself  was 
an  agent  duly  authorized  to  acknowledge  Pirthi's  liability  ;  and  secondly, 
whether  Ajudhia  was  so  authorized. 

The  office  of  sarbarahkar  has  regard,  as  their  Lordships  understand, 
to  the  lands  with  which  the  Collector  is  concerned,  and  not  to  the  person 
or  the  personal  property  of  the  landholder.  If  so,  it  is  difficult  to  see  how 
a  sarbarahkar,  not  being  guardian,  can  be  authorized  to  admit  a  personal 
liability.  The  point  has  not  been  carefully  inquired  into,  and  in  the 
absence  of  accurate  knowledge  their  Lordships  will  only  say  that  Eaj 
Kuar's  authority  seems  very  doubtful.  But  they  think  it  clear  that,  sup- 
posing she  had  it,  sha  did  not  delegate  it  to  Ajudhia.  Her  expressed 
objects  had  reference  to  the  lands  of  her  husband,  of  which  she  was  the 
sarbarahkar,  and  to  other  lands  of  which  she  was  herself  the  proprietress. 
"  Toerefore,"  she  says,  "  as  regards  the  entire  property  possessed  by  me 
and  my  husband  for  the  present  and  future,  in  my  present  capacity,  and 
in  such  capacity  as  I  may  possess  hereafter,"  she  appoints  four  persons,  of 
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1894        whom   Adjudhia   is   one,  to  be  general  attorneys.     Then    she   specifies 
DEO,  15.     a  number  of  things  that   they   may  do.     The  Subordinate  Judge    has 
subjected  the    instrument    to    a    very    careful  examination  for  the  pur- 
PniVY      pose  of  showing    the    scope    of    their    powers.     Every     [208]    one    of 
OUNCIL    them  may  be  referred,   and  indeed   most   readily  refers,  to  the  lands  of 
Pirthi  and  Kaj  Kuar.     There  is  a  power  to  obtain  the  permission  of  the 
?VG)™22   ^sfcncb  JudSQ  to  contract  fresh  debts  "on  the  security  of  any  property" 
for  the  purpose  of  paying  off  old  debts  of  Laik  ;   and  again  a  power  to  re- 
new documents  of  hypothecation  for  the  purpose  of  extending  the  period 
6  Sar.  P.C.J.  of  repayment.     Both  these  powers  have  reference  to  charges  on  ladd  ;  and 
'"'        in  both  cases  the  attorneys  are  to  prepare  documents  for  Raj  Kuar's  own 
signature  prior  to  registration.     Their  Lordships  agree  with  the  decision 
below  that  the  document  does  not  contemplate  such  an  act  as  an  acknow- 
ledgment of  Pirthi's  personal  liability;  and  they  need  not  examine  the  fur- 
ther question  whether  the  fact  which  Ajudhia  states  in  his  deposition,  that 
Pirthi  had  then  regained  his  capacity,  affects  the  authority  given  by  Raj 
Kuar. 

Their  Lordships  now  pass  to  the  notice  given  by  the  Court  of  "Wards, 
which  is  as  follows  : — 

"  Whereas  the  '  riasat '  of  Harchandpur,  tahsil  Phaphund,  is  under 
"  the  management  of  the  Court  of  Wards,  and  it  has  been  ascertained  that 
"  money  is  due  to  you  by  the  '  raises'  of  Harchandpur,  therefore  notice 
"  is  hereby  given  to  you  to  attend  either  in  person  or  through  a  mukhtar 
"  at  the  Collector's  office  at  Etawah  in  my  Court  on  l?th  April  1888,  at 
"  10  A.M.,  together  with  the  deeds  relating  to  the  accounts,  and  you  will 
"  be  questioned  about  the  debt." 

Ifc  was  issued  between  the  12th  and  17th  of  April  1888.  At  that  time 
Pirthi  was  dead  and  Raj  Kuar  was  his  heir.  Raj  Kuar  was  desirous  of 
being  declared  disqualified  and  of  putting  her  estate  under  the  manage- 
ment of  the  Court  of  Wards.  Her  first  application  seems  to  have  been 
made  on  the  10th  April,  and  the  Court  must  have  acted  immediately  with- 
out waiting  for  formal  orders,  which  were  not  issued  till  a  later  time.  But 
it  must  be  taken  that  the  Court's  act  would  bind  the  ward  Raj  Kuflr  and 
that  the  notice  is  the  Act  of  the  Court.  The  question  is  whether,  suppos- 
ing the  bond  to  be  still  alive,  it  acknowledges  liability  on  that  bond. 

[209]  The  notice  is  certainly  a  very  imprudent  one.  Though  it  ends 
by  saying  that  the  creditor  will  be  questioned  about  the  debt,  it  begins  by 
saying  that  it  has  been  ascertained  that  money  is  due  from  the  "raises" 
of  Harchandpur  ;  and  if  that  the  statement  can  be  applied  to  any  particular 
debt  it  is  an  acknowledgment  of  liability  to  pay  whatever  may  be  found 
due  onSaccount  of  that  debt.  How  then  does  the  plaintiff  show  that  the 
notice  applies  to  the  bond  in  suit  ?  It  is  not  addressed  to  the  plaintiff  but 
to  Kishen  Das.  But  there  were  two  bond-debts  claimed  by  Kishen  Das. 
One  is  the  bond  in  suit,  and  the  other  is  a  mortgage-bond  for  Rs.  14,000 
executed  on  the  25th  January  1875.  Their  Lordships  cannot  follow  the 
learned  Judges  of  the  High  Court  in  admitting  the  Collector  to  give  oral 
evidence  of  his  intentions  for  the  purpose  of  construing  the  notice.  But 
they  may  for  that  purpose  properly  look  at  the  surrounding  circumstances. 
Indeed  it  is  only  by  reference  to  extrinsic  facts  that  the  general  words  of 
the  notice  can  be  applied  to  any  specific  subject.  If  it  were  found  that 
there  was  no  other  account  between  Kishen  Das  and  the  '  raises"  of 
Harchandpur  than  that  of  the  bond  in  suit,  the  notice  would  clearly  fasten 
on  the  bond  in  suit.  But  there  have  been  produced  certain  papers  from 
the  Collector's  office,  at  the  instance  of  both  parties  to  the  suit.  One  is  a 
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list  of   creditors  up  to  April   1888.     Another  is  a  report  dated  the    33th        1894 
April  1888  forwarded  by  the  Tahsildar    to  the  Collector  with   another  list     DEC.  15, 

of  creditors  made  up  to  June,  1886  and  stated  to  have  been  filed  with  some        

record  of  that  year.     Each  of  these  three  documents  exhibits  both  bonds,  •  PRIVY 
draws  the  distinction  between  the  simple  bond  and  the  mortgage-bond,  and  COUNCIL. 

states  that  the  former  is  barred.     In  this  state  of  facts  it  is  impossible  for        

the  plaintiff  to  contend  that  the  general  words  of  the  notice  are  not  satis-  17  *•  198 
fied  by  reference  to  the  mortgage-bond,  or  that  they  constitute  an  acknow-    <PC.)  =  22 
lodgment  of  liability  in  respect  of  the  property  or  right  sued  for,  as  is  re-    *•  *•  3J=a 
quired  by  section  19  of  the  Limitation  Act.  6  SaT  P-C'< 

The  two  foregoing  points  being  decided  against  the  plaintiff,  the  suit 
would  bo  barred  by  time  even  if  the  period  covered  by  the  prohibitory 
order  were  excluded.  But  that  question  is  just  as  much  [210]  in  issue 
as  the  two  others,  and  has  been  argued  quite  as  carefully  ;  and  it  must  apply 
to  so  many  cases  that  their  Lordships  think  it  better  to  express  the  con- 
clusions at  which  they  have  been  able  to  arrive. 

Section  15  of  the  Limitation  Act  of  1877  runs  as  follows  : — 

"  In  computing  the  period  of  limitation  prescribed  for  any  suit,  the 
institution  of  which  has  been  stayed  by  injunction  or  order,  the  time  of 
the  continuance  of  the  injunction  or  order,  the  day  on  which  it  is  issued 
or  made,  and  the  day  on  which  it  was  withdrawn  shall  be  ex- 
cluded." 

As  above  mentioned,  the  order  in  question  was  issued  before  decree 
in  the  suit  of  Rani  Kishori  against  Kisben  Das.  There  is  no  copy 
of  it  in  the  record,  which  is  very  unfortunate  because  the  present  point 
turns  upon  its  terms ;  but  it  is  admitted  by  the  defendant's  written 
statement  to  have  been  issued,  to  have  been  in  force  from  the  17th  of 
May  1881  to  the  7th  of  March  1887,  and  to  prohibit  payment  of 
the  bond  in  suit.  It  waa  doubtless  in  one  of  the  forms  contemplated 
by  those  sections  of  the  Civil  Procedure  Oode  which  relate  to  attach- 
ments. The  order  is  said  by  the  High  Court  to  have  been  made  under 
s.  485  of  the  Code,  and  the  form  given  for  such  an  order  is  No.  161. 
That  only  directs  the  bailiff  of  the  Court  to  attach  the  property  of  the 
defendant,  and  to  report  to  the  Court  how  he  has  executed  the  warrant. 
Their  Lordships  cannot  find  any  form  which  exactly  fits  this  case. 
Perhaps  the  ordar  followed  Form  139  which  applies  to  attachments 
after  decree,  or  Form  162  which  applies  to  property  in  the  possession 
of  somebody  who  claims  a  lien  on  it.  Each  requires  some  supplement 
to  make  it  altogether  intelligible,  but  the  prohibition  effected  by  each  is 
in  accordance  with  the  defendant's  admission  ;  that  is  to  say,  the  defendant 
is  restrained  from  receiving,  and  the  person  liable  to  him  from  paying 
or  delivering  to  him  or  to  any  one  else. 

An  order  in  those  terms  is  not  an  order  staying  the  institution 
of  a  suit.  There  would  be  no  violation  of  it  until  the  restrained  creditor 
came  to  receive  his  debt  from  the  restrained  debtor.  And  [2111  the 
institution  of  a  suit  might  for  more  than  one  reason  be  a  very 
proper  proceeding  on  the  part  of  the  restrained  creditor,  as  for  example 
in  this  case,  to  avoid  the  bar  by  time,  though  it  might  also  be  prudent 
to  let  the  Court  which  had  issued  the  order  know  what  he  was  about. 
Their  Lordships  think  that  the  High  Court  have  taken  the  correct  view  of 
this  matter.  In  the  case  of  Shib  Singh  v.  Sita  Ram  (l),  the  defendant 

(1)  13  A.  76. 
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1894        pleaded   in  bar  to  a  suit  that  the  plaintiff  was  prohibited  by  an  order  of 

DEC.  15.     this  kind,  but  the  plea  was  overruled.     In   the  present  case  Mr.  Justice 

Straight  says  :   "  What  I  understand   section   268  to  mean  is,  that  the 

PRIVY      debt  is  not  to  be  realized  by  the  judgment-debtor,  who  is  a  creditor  of  some 

COUNCIL,  third  party,  and  not  that  he  is  to  refrain  from,  in  the  ordinary   course  of 

law,  putting  his  claim  into  Court;,  and  asserting  his  right  to  such  money  as 

17  A.  198    may  be  due  to  him."     Section  268  relates  to  attachment  after  decree,  but 
(P.C.)-22   fcbe  same  rule  must  apply  to  all  attachments  couched  in  similar  terms. 
I.  A.  31=  The  result  is  that  their  Lordships  agree  with  the  conclusions  of  the 

S  Bar.  P.C.J.  High  Court,  and  will  humbly  advise  Her  Majesty  that  this  appeal  should 
SS1<        be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant  : — Messrs.  Ranken,  Ford,  Ford  and  Chester. 
Solicitor  for  the  respondent : — The  Solicitor,  India  Office. 


17  A.  211  iF,B.)  =  15  A.W.N.  (1895)  61. 
FULL  BENCH. 

Before  Sir  John  Edge,  Et.,  Chief  Justice,  Mr.  Justice  Mahmood  and 
Mr.   Justice  Knox. 


REFERENCE  UNDER  ACT  No.  I  OP  1879  (INDIAN  STAMP  ACT), 
S.  49.     [25th  January,  1892.] 

Act  No.  I  of  1879  (Indian  Stamp  Act),    s.    3,    sub-s.    (4),    clt    (6)— Stamp— Bond- 
Promissory  note. 

Held,  that  a  document  by  wbiob  the  executant  promised  to  pay  to  the  person 
named  therein  a  certain  sum  of  money  on  a  certain  date  with  interest  was  not 
"  attested  by  a  witness  "  within  the  meaning  of  ol.  (6)  of  Bub-s.  4  of  s.  3  of  Act 
No.  I  of  1879,  merely  by  reason  of  its  bearing  on  the  face  of  it  a  statement  by 
the  scribe  of  the  document  that  the  document  was  correct  and  was  written  by 
his  pen. 

{P.,  8  P.L.R.  1902  ;  R.,  4  Bom.  L.R.  912.] 

[212]  THIS  was  a  reference  under  s.  49  of  Act  No.  I  of  1879,  made 
through  the  District  Judge  of-Rae  Bareli  by  the  Munsif  of  Partabgarh  of 
the  question  whether  a  certain  document  should  or  should  not  be  stamped 
as  a  bond  within  the  meaning  of  cl.  (6),  sub-?.  (4)  of  s.  3  of  Act  No.  I  of 
1879. 

The  terms  of  the  document  were  as  follows  : — "  To  Swasti  Sri  Sahu 
Ham  Adhin  Nandu,  resident  of  village  Baobhla,  taluqa  Patti  Saifabad, 
pargana  Belkher,  tabsil  Patti,  district  Partabgarh  (who  tenders  his)  greet- 
ing (Ram  Ram)  to  him.  May  God  blesa  you.  Further,  I  execute  a  pro- 
missory note  (rukka)  for  Ra.  31-5-6  on  account  of  the  balance  of  my 
account  which  I  promise  to  pay  without  any  plea  and  objection  on  Aghan 
Badi  15th,  1296  F.,  adding  interest  at  Re.  1  per  cent,  and  will  make  no 
objection. 

Written  on  Miti  Magh  Sudi  2nd,  1295  F..  with  the  pen  of  Jamna  Lai 
(of)  Ram  Ganj. 

Signed  (Alabd.}. 
Signature  of  Ramman,  Ahir. 

The  promissory  note  (rukka}  written  is  correct. 

Rs.  31-5-6  taken  is  correct ;  with  the  pen  of  Jamna  Lai  (of)  Ram 
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The  mark  made  by  Kamman  is  apparent."  1892 

On  this  reference  the  Court  (EDGE,   C.J.,  MAHMOOD  and  KNOX,  JJ.)      JAN.  25. 
made  the  following  order  :  — 


The  case  reported  in  I.  L.  B.,  10  Mad.  158,   does  nofc  apply  to  the 
facts  of  this  case.     The  document;  in  this  case  is  not  in  our  opinion  "  at- 
tested by  a  witness  "  within  the  meaning  of  ol.  (b)  of  sub-s.  (4)  of  s.  3   of      ^-B-) 
Act  No.  I  of  1879.     What  is  said  to  be  an  attestation  is  merely  a  state-   1S  A-W-N- 
ment  in  writing  by  the  scribe  of    the  document    that  the  document   was    (*89!J)  8*« 
correct  and  was  written  by  his  pen.     We  therefore   answer   the  question 
referred  to  us  by  saying  that  the  document  in   question  cannot    be  treated 
as  a  bond  as  defined  in  ol.  (b)  of  sub-s.  (4)  of  s.  3  of  Act  No.  I  of  1879. 


17  A.  213  (F,B.)  =  1S  A  W.N.  (1893)  61. 
[213]    FULL  BENCH. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice,  Mr.  Justice  Tyrrell, 

Mr.  Justice  Knox,  Mr.  Justice  Blair,  Mr.  Justice  Burkitt  and 

Mr.  Justice  Aikman. 


WAJCD  ALI  SHAH  (Petitioner)  v.  NAWAL 'KiSHORE  (Opposite  Party).* 

(2nd  June,  1893.] 

Civil  Procedure  Code,  ss,  623,  625,  541 — Review  of  judgment — Appl-cat'on  lor  review  not 
to  be  accompanied  by  copy  of  judgment,  decree  cr  order  sought  to  be  reviewed — Act 
No.  XV  of  1977  (Indian  Limitation  Act),  s.  12. 

It  is  not    necessary  that  an  application  for  review  of  judgment  should  be  accom- 
panied by  a  copy  of  the  decree,  order  or  judgment  sought  to  be  reviewed. 

[R.,  2  O.C.  302.] 

THIS  was  a  reference  to  tha  Full  Bench  made  by  Edge,  C.  J.,  and 
Aikman,  J.,  of  the  question  whether  an  application  for  review  must  neces- 
sarily be  accompanied  by  a  copy  of  the  decree  or  order,  and,  unless  the 
Court  dispenses  with  it,  by  a  copy  of  the  judgment,  sought  to  be  reviewed. 

A  second  appeal  (No.  578  of  1891)  had  been  dismissed  by  the  High 
Court  on  a  point  of  limitation,  ancTon  the  appellant  (petitioner)  applying 
for  review  of  the  judgment  dismissing  his  appeal,  the  vakil  for  the  respon- 
dent took  objection  that  the  application  for  review  was  not  accompanied 
by  a  copy  of  the  decree  or  of  the  judgment  against  which  review  was 
sought,  one  at  least  of  which,  he  contended,  was  required  by  s.  625  read 
with  s.  541  of  the  Code  of  Civil  Procedure,  and  impliedly  by  s.  12  of  the 
Indian  Limitation  Act,  1877.  Hence  the  reference  as  above  stated. 

Mr.  /.  Simeon,  for  the  petitioner. 

Pandit  Baldeo  Bam  Dave,  for  the  opposite  party. 

JUDGMENT. 

EDGE,  C.J. — The  question  which  has  been  referred  to  the  Full  Bench 
in  this  case  is  : — Is  it  necessary  to  the  validity  of  an  application  for  the 
review  of  a  judgment  under  s.  623  of  the  Code  of  Civil  Procedure  that  the 
application  should  be  accompanied  by  a  copy  of  the  decree  or  order  to  which 
it  relates,  and  by  a  copy  of  the  judgment,  unless  the  Court  dispenses  there- 
with ?  Tha  section  upon  which  it  is  contended  that  an  application  for  the 

*  Miscellaneous  application  in  Second  Appeal  No.  578  of  1891. 
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review  of  a  judgment  must  be  accompanied  by  a  copy  of  the  decree  or  order 
and,  unless  the  Court  dispenses  with  it,  by  a  copy  of  the  judgment  is  s.  625 
of  the  [214]  Code  of  Oivil  Procedure.  That  section  is  as  follows  : — "  The 
rules  hereinbefore  contained  as  to  the  form  of  making  appeals  shall  apply 
mutatis  mutandis  to  applications  for  review."  It  is  contended  that  the 
words  "  form  of  making  appeals"  as  used  in  that  section  mean  the  man- 
ner of  making  appeals,  and  that  "the  form"  in  s.  625  is  nob  restricted 
to  the  sense  in  which  the  word  "form"  is  used  in  a.  541  of  the  Code 
of  Civil  Procedure.  In  the  first  paragraph  of  s.  541  it  is  enacted  that — 
"  the  appeal  shall  be  made  in  the  form  of  a  memorandum  in  writing 
presented  by  the  appellant  and  shall  be  accompanied  by  a  copy  of  the 
decree  appealed  against,  and  (unless  the  appellate  Court  dispenses  there- 
with) of  the  judgment  on  which  it  is  founded," 

The  contention  to  which  we  have  been  referring  has  been  supported 
by  references  to  certain  decisions  anterior  in  point  of  date  to  the  coming 
into  force  of  Act  No.  VIII  of  1859,  by  a  reference  to  the  Rules  of  the  High 
Court  of  Calcutta,  by  a  reference  to  the  decision  of  Mr.  Justice  Marriott  in 
Adarji  Edulji  Golakhana  v.  ManiJcji  Edulji  (1),  as  to  which  ic  may  be 
remarked  that  the  learned  Judge  gave  no  reasons  for  his  judgment,  and  by 
a  reference  to  s  12  of  Act  No.  XV  of  1877. 

It  appears  to  me  that  if  the  Legislature  had  intended  that  an  applica- 
tion for  a  review  of  judgment  should  not  merely  be  in  the  form  of  a  memo- 
randum setting  forth  concisely  and  under  distinct  heads  the  grounds  of 
the  application,  ban  should  be  accompanied  by  a  copy  of  the  decree  or 
order,  or  of  the  judgment,  the  Legislature  would  have  said  so  in  express 
terms.  It  also  appears  to  me  that,  grammatically  regarded,  s.  625  has  the 
same  meaning  as  if  it  had  been  drafted  as  follows  : — "The  rules  herein- 
before contained  as  to  the  form  in  which  appeals  may  be  made  shall 
apply  mutatis  mutandis  to  applications  for  review."  The  form  of  making 
appeals  mentioned  in  s.  625  in  my  opinion  means  the  form  in  which 
appeals  may  be  made,  and  consequently,  if  we  look  back  to  s.  541,  we  find 
that  the  appeal  should  be  made  in  the  form  of  a  memorandum  in  writing 
presented  by  the  appellant.  The  documents  which  must  by  [215]  law 
accompany  the  memorandum  in  writing  are  not  included  in  the  form  in 
which  an  appeal  is  to  be  made,  as  can  plainly  be  seen  from  an  ordinary 
reading  of  s.  541.  That  section  prescribes  the  form  in  which  an  appeal 
should  be  made,  and  enacts  that  the  appeal  shall  be  accompanied  by  certain 
documents. 

If  the  question  depended  solely  OQ  a  construction  and  comparison  of 
ss.  625  and  541  of  the  Code  of  Civil  Procedure,  I  would  have  had  no 
doubt  that  all  which  was  required  by  s.  625  was  the  presentation  of  a 
memorandum  in  writing  by  the  applicant  containing  particulars  similar  to 
those  required  in  the  case  of  a  memorandum  of  appeal.  My  doubt,  and  I 
believe  that  of  some  of  my  brother  Judges,  has  not  been  caused  by  any- 
thing to  be  found  in  the  Code  of  Civil  Procadura,  but  by  a  section 
contained  in  a  separate  Act,  I  refer  to  s.  12  of  Act  No.  XV  of  1877. 
Mr.  Baldeo  Ram's  able  argument  based  on  s.  12  of  Act  No.  XV  of  1877 
considerably  impressed  me.  His  argument  was  that  as  that  section  enacted 
that  the  time  requisite  for  obtaining  a  copy  of  the  decree  or  order  and  a 
copy  of  the  judgment  should  be  excluded  from  the  period  of  limitation 
prescribed  for  an  appeal  or  for  an  application  for  review  of  judgment,  the 
inference  was  thab  such  copies  were  equally  necessary  for  the  purpose  of 


(1)  4  B.  414, 
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making  an  application  for  a  review  of  judgment  as  for  the  purpose  of       1893 
presenting  an  appeal.     It  appears  to  me,    however,   that  if  wo  are   to  con-     JUNE  2. 
strue  s.  625  of  the  Code   of   Civil   Procedure  by  the  second  and  third 
paragraphs  of  s.  12  of  Act  No.  XV  of  1877,  we  would  have  to  put  a      FULL 
similar  construction  on  some  section  or  other  in  Chapter  XXXVII  of  the     BENCH. 
Code  of  Civil  Procedure  and  hold  that   where  an   application   to  set  aside 
an  award  is  made  it  would  necessarily  follow  from   the   fourth  paragraph     H  *•  213 
of  s.  12  of  Act  No  XV  of  1877  that  with   the  application  to  set  aside  the      (F.B.)- 
award  a  copy   of  .the  award  should  be  filed,  as  we  find  that  the  fourth   IS  A.W.N. 
paragraph  of  s.  12  of   Act    No.    XV  of   1877  excludes  from  the  period  of    <1895>  61- 
limitation  prescribed  for  an  application    to  set  aside  an   award   the   time 
requisite  for  obtaining  a  copy  of  cha  award.     There  is  nothing  in   Chap- 
ter XXXVII  of  the  Code  of  Civil  Procedure,   so  far   as  I  can  see,  which 
suggests  that  it  is  necessary  to  the    validity    of    an    application  to  set 
[216]  aside  an  award  that  a  copy  of  the  award  should   be    filed  with  the 
application,  or  at  the  time  when  the  application  is  made. 

It  is  possible  that  the  second,  third  and  fourth  paragraphs  of  s.  12  of 
Act  No.  XV  of  1877  were  enacted,  so  far  as  applications  for  review  of 
judgment  or  to  set  aside  an  award  are  concerned,  to  meet  cases  in  which 
a  person  interested  in  applying  for  a  review  of  judgment  or  to  set  aside 
an  award  might  desire  to  inform  himself  accurately  by  a  perusal  of  the 
copy  of  the  decree  or  order  or  judgment,  as  the  case  might  be,  as  to  what 
its  actual  contents  were  and  as  to  any  legal  or  other  objections  there  might 
be  to  it.  The  Legislature  may  have  intended  that  persons  under  such 
circumstances  should  not  by  the  law  of  limitation  be  compelled  to  hurry 
into  an  application  for  review  of  judgment  or  into  an  application  to  set 
aside  an  award  until  they  bad  full  opportunity  of  considering  the  terms  of 
the  decree  or  order  or  judgment. 

I  fully  recognize  the  fact  that  statutes  must,  as  far  as  possible,  be 
construed  so  as  to  produce  harmony  and  not  discord,  but  in  this  case  no 
discord  would  result  from  holding  that  an  application  for  review  of  judg- 
ment need  not  under  a.  625  of  the  Code  of  Civil  Procedure  be  accom- 
panied by  a  copy  of  the  decree,  order  or  judgment  sought  to  be  reviewed. 
It  has  never  been  the  practice  in  this  Court  in  applications  for  review  of 
judgment  to  require  that  the  applicant  should  file  a  copy  of  any  decree, 
order  or  judgment.  Under  the  rules  of  this  Court,  so  far  as  they  are 
concerned,  it  is  not  necessary  to  file  a  copy  of  any  decree,  order  or  judg- 
ment along  with  an  application  for  review  of  judgment.  My  answer  to 
this  reference  to  the  Full  Bench  is  that  in  my  opinion  an  application  for 
review  of  judgment  is  perfectly  legal,  although  it  is  not  accompanied  by  a 
copy  of  the  decree,  order  or  judgment  sought  to  be  reviewed. 

TYRRELL,  J. — I  quite  agree.  In  the  majority  of  cases  of  applica- 
tions for  review  of  a  judgment,  order  or  decree,  copies  of  the  judg- 
ment, order  or  decree  would  be  superfluous  and  unnecessary  to  the 
purposes  of  tha  application,  the  records  being  usually  in  the  record- 
room  of  the  Courc  moved  to  review.  To  require  the  production  of 
[217]  such  copies  would  be  to  impose  a  needless,  and  therefore  onerous 
outlay  on  litigants.  I  agree  with  the  learned  Chief  Justice's  answer  to  the 
reference. 

KNOX,  J. — I  agree  with  the  learned  Chief  Justice's  answer  to  the  refer- 
ence and  in  the  reasons  given  by  him  for  that  answer. 

BLAIR,  J.  — I  quite  agree  with  the  learned  Chief  Justice's  answer  to 
the  reference  and  with  the  reasons  given  by  him. 
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1893  BUBKITT,  J. —  I  concur  in  the  interpretation  put  by  the  learned  Chief 

JUNE  2.     Justice  on  s.  625  read  with  s.  541  of  the  Code  of  Civil  Procedure,  and  in 

the  reasons  given  for  the  conclusion   at  which   he  has  arrived.     In  my 

FULL       opinion  it  cannot  be   gathered  from  s.  625,  read  with  s.  541,  that  these 

BENCH,     sections   impose  on  a  litigant  the  burden  of  procuring  and  paying  for  a 

copy  of  the  decree,  order  or  judgment  which  he  seeks  to  have  reviewed. 

17  A.  213    jn  the  absence  of  any  such  precise  provision  I  do  not  see  why  this  Courfe 

(P.B.)=     should  imopse  on  an  applicant  for  review  the  burden  of  procuring  a  copy 

15  A.W.N.    of  &be  judgment,  decree  or  order  sought  to  be  reviewed,  which,  I  may  add, 

(1895)  61.    m  most  cases  might  be  superfluous  as  the  record  would  be  in  the  Courfc 

whose  order  was  sought  to  be  reviewed.     I  agree  in  the  answer  proposed 

by  the  learned  Chief  Justice. 

AlKMAN,  J. — The  interpretation  which  Mr.  Baldeo  Bam  contends 
we  should  put  on  s.  625  of  the  Code  of  Civil  Procedure,  would  have  the 
effect  of  altering  what  I  understand  has  been  the  settled  practice  of  this 
Court  for  many  years.  It  would  impose  additional  expense  on  parties, 
which,  as  has  been  pointed  out  by  my  brother  Tyrrell,  would  nob  be 
attended  with  any  corresponding  advantage,  for  the  Court  which  has  to 
deal  with  the  application  would  in  most  oases  have  the  record  in  its  own 
custody.  I  should  be  very  unwilling  to  put  upon  the  section  an  interpre- 
tation which  would  have  chose  results,  unless  it  were  quite  clear  to  me 
that  that  was  the  meaning  of  the  Legislature.  I  am  not  satisfied  that 
the  Legislature  had  this  in  its  mind  when  it  framed  s.  625.  I  agree  with 
the  learned  Chief  Justice  and  my  brother  Judges. 

Application  allowed. 


17  A.  218  (F.B.}  =  15  A.W.N.  (1895)  63. 
[218]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell,  Mr.  Justice 
Knox,  Mr.  Justice  Blair,  Mr.  Justice  Burkitt  and  Mr.  Justice  Aikman. 


GOPAL  DAS  (Applicant)  v.  BIHARI  LAL  (Opposite  Party).* 
[6th  June,  1893.] 

Civil  Procdeure  Code,  s,  351,  cL  (d)-- Insolvency — "  O'.her  nc>,  of  bad  faith  " — Act  of  bad 
failh  committed  by  applicant  for  declaration  of  insolvency  antecedently  to  his 
application, 

The  expression  "  any  other  aot  of  bad  faith  "  as  used  in  s.  351,  ol.  (d)  of  the  Code 
of  Civil  Procedure  means  any  ao',  of  bad  faith  not  before  mentioned  in  s.  351 
which  bears  directly  upon  the  conduct  of  the  debtor  in  the  matters  leading  up  to 
his  application  for  insolvency,  and  will  not  exclude  any  aot  of  bad  faith  by  which 
be  has  incurred  a  then  still  subsistng  liability  to  any  of  his  creditors,  whether 
the  particular  creditor  is  or  is  not  the  creditor  whose  decree  is  in  execution,  and 
whether  or  not  the  bad  faith  is  connected  with  the  liability  which  has  resulted  in 
that  decree.  Bavaohi  Packi  v.  Pierce,  Leslie  &  Co.  (1)  approved.  Salamat  Ali  v. 
Minahay  (2)  distinguished. 

[P.,  26  A.  517  =  1  A  LJ.  259=  A.W.N.  (1904)  93.] 


•  First  Appeal  No.  129  of  1892  from  an  order  of  G.  F.  G,  Forbes,  Esq.,  Officiating 
Judge  of  Allahabad,  dated  the  29th  June,  1892. 

[N.B.— This  is  cited  as  First  Appeal  from  order  No.  192  of  1892  in  15  A.W.N. 
(1895),  63.— ED.] 

(1)  2  M,  219.  (2)  4  A.  337. 
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THIS  was  a  reference  to  a  Full  Bench  of  the  Court  made  by  Tyrrell 
and  Biair,  JJ.  The  facts  of  the  case  sufficiently  appear  from  the  referring 
order,  which  is  as  follows  : — 

"  One  Babu  Gopal  Das  was  judgment-debtor  under  a  decree  which 
ordered  him  to  pay  to  the  decree-holder  moneys  which  the  judgment- 
debtor  bad  dishonestly  appropriated  to  his  own  use  When  the  decree 
came  to  execution  the  judgment-debtor  made  an  application  under  s.  344 
of  the  Code  of  Civil  Procedure.  At  the  trial  the  District  Judge  of  Allaha- 
bad dismissed  the  application,  holding  that  it  was  bad  and  must  be  defeated 
under  s.  351  (d)  of  the  Code.  Mr.  F.iteh  Gkand,  for  the  appellant,  contend- 
ed that  the  Judge  erred  in  going  behind  the  matter  of  the  application  as 
such  and  considering  the  nature  of  the  particular  debt  for  which  the 
decree  had  been  put  in  execution  ;  that  is  to  say,  considering  whether  that 
debt  was  or  was  not  tainted  with  bad  faith.  A  ruling  of  this  Court  under 
similar  circumstances  in  I.L.B.  4  All.  337  is  in  favour  of  this  contention. 
In  that  judgment  ib  was  held  that  under  the  terms  of  s.  351  it  was  no 
pare  of  the  Judge's  duty  to  go  behind  the  decree  and  see  in  what  way 
the  debt  had  been  [219]  incurred.  We  should  have  followed  this  ruling, 
=which,  to  some  extents  at  least,  commends  itself  to  us ;  but  we  were  con- 
fronted with  authorities  for  the  contrary  proposition,  which  are  not 
without  weight.  In  12  B.  L.  B.  App.  12,  Pontifex,  J.,  referred  to  some 
conflicting  decisions  upon  this  point,  and  in  'I.  L.  B.  2  Mad.  219  it  was 
held  by  Innes  and  Forbes,  JJ.,  that  the  words  of  cl.  (d)  of  s.  351  '  the 
matter  of  the  application  '  embrace  the  insolvency  and  all  the  facts  and 
circumstances  material  to  explain  the  insolvency.  We  think  that  the 
question  is  sufficiently  important  to  be  referred  for  decision  to  a  Full 
Bench  and  it  is  accordingly  referred." 

Mr.  Fateh  Chand  and  Babu  Datti  Lai,  for  the  appellant. 

Pandit  Sundar  Lai  and  Munshi  Madho  Prasad,  for  the  respondent. 

The  judgment  of  the  Court  (EDGE,  0.  J.,  TYRRELL,  KNOX,  BLAIR, 
.BURKITT  and  AlKMAN,  JJ.)  was  delivered  by  EDGE,  C.  J. — 

JUDGMENT. 

In  this  case  Bihari  Lai  obtained  a  decree  against  Babu  Gopal  Das 
in  his  capacity  of  trustee.  He  also  was  entitled  under  a  decree  in  appeal 
in  the  suit  to  costs.  Bibari  Lai  proceeded  to  execute  the  decree.  In 
execution  of  that  decree  Babu  Gopal  Das  was  arrested.  Babu  Gopal  Das 
applied  under  s.  344  of  the  Code  of  Civil  Procedure  to  be  declared  an 
insolvent.  The  Court,  taking  into  consideration  the  bad  faith  and  fraud 
in  the  matter  of  the  misappropriation  of  the  trust  funds  in  respect  of 
which  the  decree" was  obtained,  refused  to  declare  Babu  Gopal  Das  an 
insolvent.  From  that  order  Babu  Gopal  Das  has  appealed  to  this  Court. 

It  has  been  contended  that  the  Court  was  not  justified  under  s.  351 
of  the  Code  of  Civil  Procedure  in  rejecting  the  application  of  Babu  Gopai 
Das,  and  could  not  for  the  purposes  of  that  section  take  into  consideration 
what  were  the  circumstances  under  which  the  liability  which  ended  in 
the  decree  in  execution  arose.  In  support  of  that  contention  Mr.  Fateh 
Chand,  for  the  appellant,  cited  the  cases  of  In  the  matter  of — a  prisoner 
in  the  Gnat  Jail  (1),  In  re  Soopersaud  (2),  In  re  Khettsey  Das  (3),  Butler 
>v.  Lloyd  (4),  [220]  Smith  v.  Boggs  (5),  In  re  Gurudas  Base  (6)  and 


1893 

JUNE  6. 

FULL 
BENCH. 

i?  i.  2is 

(F.B.)  = 
15  A. W.N. 
(1895)  63. 


(1)  1  Ind  Jut.  8. 

(3)  3  B.L  R.  App.  14. 

(5)  5  B.L.R.  App,  21. 


A  VIII-59 


(2)  2  Ind,  Jur.  N.  8.  20. 
(4)  12  B.L.R.  App.  12. 
(6)  7  B.L.R.  App.  23. 
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1893       Salamat  Ali  v.  Mindhan  (l),  and  be  referred  us  to  Bavachi  Packi  v.  Pierce, 
Jtraris  6.     Leslie  Co.  (2)  as  opposed  to  bis  contention. 

To  dispose  of  tbese  cases  to  which   we  have  been  referred  in  Lower 
IPtJLii      Bengal,    it  is  difficult  as  to  seme  of  them  to  ascertain  whether   Act  No. 
BENCH.'    VIII  of '1859  was  or  was  not   the  Act  which  applied.     In  some  of  them 
s.  281  of  Act  No.  VIII  of  1859  appears  to  have  been  the  section  upon  which 
17  A  218    the  decision  was  based.     None  of  those  cases  were  decided  on  the   con- 
(P.B.)=      struction  of  s.  351  of  the  present  Code  of  Oivil  Procedure.     There  is  one 
l»A>lSr.N.  decision  on   tbe  construction  of  s.  281  of  Act  No.  VIII  of  1859,  but  that 
(1885)  68.    decision  cannot  in  our  opinion  be  applied  to  the  construction  of  s.  351  of 
Act  No.  XIV  of  1882.     The  object  of  the  two   sections  was   essentially 
different,  and  tbe  effect  of  an  order  under  one  of  those  sections  is  different 
from  the  effect  of  an  order  under  the   other.     The   governing  words   in 
s.  281  of  Act  No.  VIII  of  1859,  as  far  as  those  cases  were  concerned,  were 
the  words  by  which  the  plaintiff  "  may  make  proof  that  the  defendant,  for 
tbe  purpose  of  procuring  bis  discharge  without  satisfying  the  decree,  has 
wilfully  concealed  property  or  his  rights  or  his  interests  therein,  or  fraudu- 
lently transferred  or  removed  property  or  committed  any  other  act  of  bad 
faith."     It  is  obvious  that  the  "  ether  act  of  bad  faith,"  to  be  within  that 
section,  must  have  been  committed  by  the  defendant  for   the  purpose   of 
procuring  his  discharge  without  satisfying  the  decree.     The  discharge  in 
that  case  was  the  discharge  from    jail,  and  not   from   the  debt.     Section 
281  of  Act  No.  VIII  of  1859,  dealt  only  with  the   question  between    the 
particular  creditor  who  had  caused  his  judgment-debtor  to  be  arrested  and 
the  particular  judgment-debtor  who  was  arrested,    whereas  s.  351  of  the 
Code  of  Civil  Procedure  deals  with   the  order  to  be  made  upon  an  appjj- 
cation   to  declare  a  judgment-debtor  an   insolvent,  which  declaration,  if 
made,    would   affect   not  only    the  creditor  who  was  executing  bis  decree 
against  tbe  person   or   the  property  of  the  judgment-debtor,  but  all  the 
scheduled  creditors. 

[221]  Section  351  of  Act  No.  XIV  of  1882  is  essentially  different  in- 
its  terms  to  s.  281  of  Act  No.  VIII  of  1859.  It  is  true  tbe  matters  to  be 
inquired  into  in  cl.  (&)  of  s.  351  are  confined  to  concealments,  transfers 
and  removals  of  property  subsequent  to  the  institution  of  the  suit  in 
which  tbe  decree  in  execution  was  passed  with  intent;  to  defeat  creditors. 
Clause  (c)  of  s.  351  relates  to  matters  which  might  be  anterior  or  might 
be  subsequent  to  the  institution  of  the  suit  in  which  the  decree  in  execu- 
tion was  passed,  and  certainly  authorises  an  inquiry  into  matters  preced- 
ing tbe  application  to  be  declared  an  insolvent.  It  is  contended,  however, 
that  the  other  act  of  bad  faith  mentioned  in  cl.  (d)  of  s.^351  must  be  an 
act  of  bad  faith  in  or  during  the  pendency  of  the  application  to  be  declar- 
ed an  insolvent.  It  our  opinion  there  is  nothing  in  cl.  (d)  to  so  limit  the 
scope  of  the  inquiry.  If  the  contention  of  the  judgment-debtor  were  correct, 
the  general  words  "  any  other  act  of  bad  faith  regarding  the  matter  of  the 
application  "  in  cl.  (d)  could  not  be  construed  as  ejusdem  generis  with  the 
words  in  clauses  (b)  and  (c).  It  appears  to  us  that  "  any  other  act  of  bad 
faith  ''  mentioned  in  cl.  (d)  means  aoy  act  of  bad  faith  not  in  s.  351  before 
mentioned  which  bore  directly  upon  the  conduct  of  the  debtor  in  the  matters 
leading  up  to  his  application  for  insolvency,  and  would  not  exclude  any  act 
of  bad  faith  by  which  he  had  incurred  a  then  still  subsisting  liability  to' 
any  of  his  creditors,  whether  tbe  particular  creditor  was  or  was  not  the 
creditor  whose  decree- was  in  execution,  and  whether  or  not  the  bad  faith 

(1)  4  A  337.  (2)  2  M,  219. 

166 


YHI] 


SABHAJIT  V.   SRI  GOPAL 


17  All,  222 


was  connected  wifih  the  liability  which  resulted  in   that  decree.     In   our       1893 

opinion  the  High   Court  of  Madras  in  Bavachi  Packi  v.  Pierce,  Leslie  d  JUNES. 

Co.   (l)  oorreobly  held   in  reference  to  the  construction  of  cl.  (d)  of  s.  351 

that  "  the  matter  of  the  application  embraces  the  insolvency  and  all  the  FULL 

facts  and   circumstances  material  to  explain  the  insolvency."     This  view  BENCH. 

is  inconsistent  with  a  decision  of  this  Court  in  Salamat  Ali  v.Minahan  (2). 

It  is   to  be  observed  that  in  that  case  this  Court  was  influenced  by  the  1?  A.  218 

findings  of  facts.  |F.B.)  = 

With  this  expression  of  opinion  the  Bench  which  referred  the  ques-  *8  A.W.Nv 

tion  will  be  left  to  deal  with  the  appeal.  (1893)  63. 


17  A.  222  (F.B.)  =  15  A.W.N,  (1895)  61. 
[222]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox, 
Mr.  Justice  Blair,  Mr.  Justice  Banerji  and  Mr.  Justice  Burkitt. 


SABHAJIT   (Applicant")  v.  SRI  GOPAL     (Opposite  Party)* 
[24th  July,  1894.] 

Civil  Procedure  C^de,  ss.  335,  334,  2,  '244 — Execution  of  decree — Application  by  usu- 
fructuary mirtqarjee  cj'ct  'd  by  auciion  purchaser  to  be  restored  to  possession — Repre- 
sentative of  pirty  to  suit — Auction  purchaser  who  is  alsj  assignee  of  decree. 

In  a  Bait  for  sale  upon  a  mortgage  the  plaintiff  having  obtained  a  decree  as- 
signed the  Ramp,  and  the  assignee  brought  the  property  decreed  to  be  sold  to  sale 
and  purchased  it  himself  and  obtained  possession,  A  usufructuary  mortgagee  of 
the  property  who  h*d  been  a  party  to  the  suit  and  in  whose  favour  the  decree 
was,  in  so  fir  that  it  declared  bis  right  to  continue  in  possession,  applied  to  be 
restored  to  possession  and  obtain  an  order  in  his  favour.  Thereupon  the  as- 
signee, Auction-purchaser,  applied  in  revision  to  have  the  order  restoring  the 
usufructuary  mortgagee  to  possession  set  aside. 

Held  that  the  order  in  question  was  an  order  which  could  properly  be  made 
under  ?.  3-35  of  the  0  >de  of  Civil  Procedure,  and  being  unappealable,  an  appli- 
cation for  revision  thereof  might  lie* 

The  auction  purchaser,  though  he  happened  also  to  be  the  assignee  of  the 
decree,  was  not  a  representative  of  a  party  to  the  suit  within  the  meaning  of 
8.  244.  nor  w^s  the  usufructuary  mortgagee  a  judgment-debtor  within  the  meaning- 
of  s  334  or  335,  but  he  was  a  person  other  than  a  judgment-debtor  within  the 
meaning  of  s.  335. 

[Not  P.,  26  A.  447  =  A. W  N.  (1904)  61  ;  F.,  18  A.  36  ;  22  A.  450  ;  R.,  31  A.  82  (99) 
=  6  A.L  J.  71  =  5  M.L.T.  185  =  1  Ind.Cas.  416  (423),  20  A.W.N.  42.;  2  Ind,  Gas. 
284  =  12  O.C.  109  (110).] 

THE  facts  of  this  case  were  as  follows  : — 

One  Kundan  Lai  brought  a  suit:  upon  a  mortgage  for  sale  ofa  four-bisw  a 
share  in  a  certain  village,  the  defendants  to  that;  suit  being  Sita  Earn  and 
Daya  Kishan,  the  predecessors  in  title  of  Sri  Gopal.  The  defendants 
pleaded  that  they  were  in  possession  under  two  mortgages  of  the  20th  of 
January  1856  and  the  5bh  of  July  1869.  The  Court  of  first  instance  dis- 
missed that  suit,  but  tbe  appellate  Court  decreed  the  plaintiff's  claim  subject 
to  the  rights  of  the  defendants  under  their  prior  mortgages.  Kundan  Lai 
having  thus  obtained  his  decree  for  sale,  sold  the  same  to  Sabhajit,  who 
in  execution  thereof  brought  the  mortgaged  property  to  sale  and  purchased 
it  himself  and  obtained  possession.  Thereupon  Sri  Gopal  claiming  as  heir 


*  Application  No.  9  of  1894.  for  revision  of  an  order  of  Babu  Ganga  Saran,  Subor- 
dinate Judge  of  Aligarh,  dated  the  25th  November  1893. 

(1)  2  M.  219.  (2)  4  A.  337. 
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to  Sita  Bam  and  Daya  Kisban  applied  to  be  restored  possession  of  the 
property  mortgaged.  The  auction-purchaser  [223]  resisted  this  application 
on  tbe  allegation  that  Sifca  Ham  and  Diva  Kisban  were  never  in  posses- 
sion as  mortgagees,  but  bad  obtained  possession  merely  as  auction- 
purchasers  under  a  simple  money  decree.  The  Gourb  (Subordinate  Judge  of 
Aligarh)  found  that  Sita  Ram  and  Dtya  Kishan  had  been  in  possession 
as  mortgagees,  and  allowing  Sri  Gopal's  auplication  made  an  order  that  he 
should  be  reinstated. 

The  auction-purchaser  thereupon  applied  to  the  High  Court  for  revi- 
sion of  tbe  order  of  the  Subordinate  Judge  above  mentioned. 

This  application  coming  before  a  single  Judge  was  by  him  referred 
to  a  Division  Bench  and  tuence  by  Tyrrell  and  Burkitfc,  JJ.,  to  the  Full 
Bench. 

Mr.  A.  H.  S.  Reid,  for  the  applicant. 

Babu  Jogindra  Nath  Chauahri  and  Munshi  Gobind  Prasad,  for  the 
opposite  party. 

The  judgment  of  the  Court  (EDGE,  0.  J.,  KNOX,  BLAIR,  BANERJI 
and  BURKITT,  JJ.)  was  delivered  by  EDGK,  C.  J. — 

JUDGMENT. 

This  is  an  application  under  a  622  of  Act  No.  XIV  of  1882.  The 
assignee  of  a  decree-holder,  plaintiff,  Drought  the  property  which  had 
been  decreed  to  be  sold  to  sale  and  purchased  it  himself.  He  obtained 
possession.  Thereupon  a  party  to  the  suit  in  whcsa  favour  the  decree  was 
in  this  sense  that  it  directed  that  the  sale  should  nob  affect  his  interests, 
which  were  those  of  a  usufructuary  mortgage  in  possession,  applied  to  the 
Court  executing  the  decree  to  put  him  again  in  possession  and  dispossess 
the  auction- purchaser.  Too  Court  passed  an  order  reinstating  the  usufruc- 
tuary mortgagee  in  possession,  and  that  is  the  order  which  is  questioned 
in  this  application  for  revision. 

It  was  objected  that  this  application  does  not  lie,  it  being  contended 
that  the  order  in  question  was  one  made  under  s.  244  of  Act  No.  XIV  of 
1882.  Another  contention  in  support  of  the  objection  was  that,  if  the 
order  was  made  under  s.  335  of  Act  No.  XIV  of  1882,  the  auction- 
purchaser  had  a  remedy  by  suit  to  establish  bis  title  to  possession. 

[224]  On  the  other  side  it  was  contended  that  the  order  was  one 
made  in  fact  under  s.  335,  but  one  which  could  nob  be  made  in  law  under 
that  section,  it  being  contended  that  the  usufructuary  mortgagee  was 
a  person  coming  within  the  description  of  a  "  judgment-debtor  "  as  that 
term  is  used  in  s.  335.  Tbat  conbenbion  was  carried  further,  and  it  was 
argued  that,  although  the  Court  might  have  had  jurisdiction  to  make  such 
an  order  under  s.  244,  it  having  in  fact  m*de  the  order  under  s.  335,  this 
application  in  revision  lay.  It  was  also  contended  on  behalf  of  tbe  appli- 
cant that  the  Court  will  exercise  ibs  discretion  under  s.  622,  although  the 
appellant  had  under  the  last  oUuse  of  s.  335  a  right  of  suit  given  to  him. 

The  preliminary  objection  could  not  be  decided  by  us  without  going  into 
the  case  in  order  to  ascertain  under  what  section  this  order  could  law- 
fully have  been  made.  As  to  the  contention  that  this  was  a  case  to  which 
s.  244  applied,  that  was  supported  on  two  lines  of  argument.  One  was  that 
s.  334  was  the  section  which  applied  in  thia  case,  and  that  on  the  authority 
of  Muttia  v.  Appasami  (1)  an  order  passed  on  a  matter  within  s.  334  was 
an  order  made  under  s.  244.  We  need  not  say  whether  we  agree  with  or 
differ  from  the  view  of  the  Madras  High  Court  on  that  point.  Until  it  is 

(1)  13  M.  504. 
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necessary  to  do  so  we  reserve  our  right  to  consider  whether  an  order  under 
s.  334  is  an  order  under  s.  244.  The  other  line  on  which  it  was  contend- 
ed that  s.  244  applied  was  this  : — Ib  was  said  that  the  auction-purcha- 
ser was,  as  the  assignee  of  the  plaintiff  in  the  suit,  a  representative  of  a 
party  to' the  suit.  His  opponent,  the  usufructuary  mortgagee  undoubted- 
ly was  a  party  to  the  suit.  The  usufructuary  mortgagee  was  a  party 
in  whose  favour  a  decree,  so  far  as  he  was  concerned,  was  made.  It  has 
been  decided  by  this  Court,  and  it  is  a  matter  upon  which  we  are  all 
agreed,  that  a  purchaser  at  an  auction-sale  under  a  decree  is  not,  as  such 
purchaser,  a  representative  of  a  party  or  a  party  to  the  suit  in  which  the 
decree  was  passed,  although  if  such  auction-purchaser  was  a  transferee, 
within  the  meaning  of  s.  232  of  Act  No.  XIV  of  1882,  of  the  decree,  he  might 
be,  as  such  transferee,  a  representative  of  a  party  to  the  suit  for  the 
[225]  purpose  of  s.  244  of  that  Code.  In  this  particular  matter  with 
which  we  have  now  to  deal  the  auction-purchaser  stands  simply  in  the 
position  of  auction  purchaser  and  does  not  stand  in  the  position  of  a 
plaintiff  or  a  decree-holder.  Rightly  or  wrongly  he  got  into  possession 
and  now  claims  to  be  put  back  into  possession,  not  as  a  decree-holder,  for 
as  such  he  bad  no  right  to  possession,  but  as  the  auction-purchaser  at  a 
sale  held  under  the  decree.  It  is  a  pure  accident  that  the  person  who 
was  the  transferee  of  the  decree  of  the  plaintiff  is  also  the  auction-purcha- 
ser, and,  so  far  as  the  auction-purchaser's  rights  as  such  are  concerned, 
they  roust  be  regarded  as  if  he  and  the  transferee  of  the  decree  were  two 
different  persons.  The  decree  had  been  executed.  In  our  opinion  the 
auction-purchaser  was  not  as  such  in  the  only  position  in  which  he  could 
appear  here  in  this  matter  either  a  party  or  the  representative  of  a  party 
to  the  suit.  Tbe  reason  why  it  is  not  necessary  for  us  to  express  an 
opinion  as  to  the  decision  of  the  High  Court  at  Madras  to  which  we  have 
referred  is  that,  in  our  view  of  the  law,  the  usufructuary  mortgagee, 
although  a  party  to  the  suit,  was  not  a  judgment-debtor  within  the  mean- 
ing of  s.  334  or  s.  335.  A  judgment-debtor  is  denned  in  s.  2  of  Acfc 
No.  XIV  of  1882  ;  and  this  particular  mortgagee  was  not  party  against  whom 
either  a  decree  or  an  order  relating  to  this  matter  had  been  passed,  and 
consequently  did  nob  come  within  the  description  of  s.  334,  and  did  come 
within  the  description  of  a  party  other  than  a  judgment- debtor  in  s.  335. 
In  our  opinion  the  Court  below  had  jurisdiction  to  entertain  the  applica- 
tion of  the  usufructuary  mortgagee  and  to  make  the  order  which  it  did 
make  under  s.  335  of  Act  No,  XIV  of  1882. 

There  is  a  preliminary  objection  to  this  application  in  revision  which 
has  not  been  taken  and  which  relieves  us  from  the  necessity  of  deciding 
whether  or  not  any  effective  suit  to  have  the  decree  under  which  the  sale 
was  made  construed,  could,  having  regard  to  the  circumstances  of  this 
case,  to  the  fact  that  the  auction- purchaser  as  such  took  such  title  as  be 
obtained  at  the  sale  under  the  decree  and  such  other  title  as  he  had  as 
the  transferee  of  the  decree,  and  to  the  fact  that  the  usufructuary  mort- 
gagee was  a  party  to  the  decree,  [226]  have  been  brought  by  either  of 
these  parties  against  the  other  under  the  last  clause  of  s.  335,  in  relation 
to  the  order  of  the  Court  the  subject  of  this  application,  and  consequently 
relieves  us  from  having  to  decide  whether  this  is  a  case  in  which  we 
ought  to  exercise  our  discretion  by  reason  of  a  right  of  suit  being  open  to 
the  applicant. 

The  preliminary  point  is  thab  in  no  view  of  this  application  does  it 

(1)  13  M.  504. 
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come  within  s.  622  of  Act  No.  XIV  of  1882.  The  Court  below  exercised 
a  jurisdiction  vested  in  it.  It  exercised  that  jurisdiction  lawfully  and 
regularly  under  the  section  of  the  Code  applicable  to  the  case.  There  was 
no  circumstance  in  this  case  which  brought  it  within  s.  622.  It  is  not 
necessary  to  express  any  opinion  as  to  the  merits  of  this  application.  We 
dismiss  tho  application  with  costs. 

Application  dismissed. 


17  A.  226  =  15  A.W.N.  (1895)  70. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


GHURE  AND  ANOTHER  (Defendants)  v,  MAN  SINGH  AND  ANOTHER 
(Plaintiffs.)*     [20t,h  January,  1895. j 

Pre-emption — Wajib-ul  we—  Partition  of  village  originally  one  into  three  separatt 
mnhils — New  recrrd  of  village  custcm  fiamed  on  petition  Rules  of  the  Board  of 
Rtvenut  of  iht  13th  November,  1875— Act  No.  XIX  of  1873  <N  W.P.  Land  Revenue 
Act),  a.  257. 

Where  at  the  settlement  of  a  village  constituting  a  single  mahal  a  record  of 
rights  was  framed  giving  certain  pre-emptive  rights  to  the  oo-sharera  in  the 
village,  but  subsequently  the  village  wts  divided  by  perfect  partition  into  three 
separate  mahals,  and  in  accordance  with  the  rules  of  the  Board  of  Revenue  of  the 
13th  November  1875,  issued  under  s.  257  of  Act  No  XtX  of  1873,  a  new  record  of 
village  customs  w-is  framed  which  did  not  give  to  the  sharers  in  any  one  of  new 
mahals  any  right  of  pre-emption  in  respect  of  land  situated  in  another  mahal, 
it  was  held  that  the  latter  record  of  village  customs  was  a  valid  and  binding 
document  and  no  right  of  pre-emption  existed  in  favour  of  the  co-sharers  in  any 
one  mabal  in  respect  of  land  situated  in  another  mabal. 

Per  AIKMAN,  J. — Where  a  village,  originally  one,  is  divided  by  perfect  parti- 
tion into  two  or  more  mahals,  unless  at  the  time  of  partition  aright  of  pre-emp- 
tion ifl  specifically  reserved  by  the  co-sharers  in  respect  of  lands  lying  outside  any 
given  [227]  mahal,  such  right  of  pre-emption  is  not  to  be  presumed  from  the 
mere  fact  that  when  the  village  formed  but  one  mahal  the  co-sharers  had  pre- 
emptive rights  against  each  other. 

Motee  Sah  v.  Musummat  OoMee  (1)  and  Jai  Ram  v.  Mahabir  Rai  (2)  referred 
to. 

Under  the  above  circumstances  the  mere  retention  of  a  community  of  interest 
in  certain  property  such,  e  g.,  as  ro*dp,  &i.,  will  not  give  the  sharers  in  one 
mahal  any  rieht  of  pre-emption  over  land  situated  in  another.  Naz'r  ud-din  v. 
Kadir  Bjkhsh,  (3)  referred  to :  Gohal  Singh  v.  Mannu  Lai  (4)  dissented  from. 


[F., 


20  A.  92  ;  R.,  22  A.   1  (F.B.) 
15  A.W  N,  233.] 


27  A.  602  =  2  A.L.J.  313  =  A.W.N.    (1905)  115  ; 


THIS  was  a  suit  for  pra-emption.  The  village  in  which  the  share  in 
respect  of  which  pre-emption  was  claimed  orginally  consisted  of  a  single 
mahal  and  under  the  wajib-ul-arz  prepared  at  the  settlement  the  co- 
sharers  in  this  mahal  had  pre-emptive  rights  inter  se.  In  1881  the  village, 
was  divided  by  perfect  partition  into  three  seoarate  mahals  and  a  separate 
wajib-ul-arz  was  framed  for  each  mahal  by  the  officer  making  the  partition. 
These  new  wajib-ul-arzes  did  not  provide  for  pre  emption  by  a  sharer  in 
one  mahal  of  land  situated  in  another  mahal.  Under  these  circumstances, 
the  plaintiffs  being  co-sharers  in  one  of  the  mahals  into  which  the  village 

*  First   Appeal  No,    125  of  1894,   from   an  order  of  H.  G.  Pearse,  Esq.,  District 
dge  of  Agra,  dated  the  29th  August  1894. 

(1)  S.D.  A.N.  W.P   1861,  Vol.  II,  506,  607.  (2)  7  A.  720, 

(3)  14  A.W.N.  (1894)  193.  (4)  7  A.  772. 
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bad  been  divided  brought   their  suit  to  pre-empt  land  situated  in  another       1895 
mahal.     The  Court  of   first  instance  (Subordinate  Judge  of   Agra)  found     JAN.,20. 
ihat  the  wajib-nil-arz  prepared  for  each   mahal  on  partition,  was  a  valid 
document  and    that   under  it   the   plaintiffs  had  no  right  of  partition  in 
respect  of  land  situated  in  another  Mahal. 

The  plaintiffs  appealed.  The  lower  appellate  Court  found  that  ffhe 
new  wojib-ul-arz  had  been  prepared  by  the  partition  amin  and  was  not 
signed  by  the  co-sharers  or  by  the  officer  making  the  partition,  and  did  171  226— 
not  supersede  the  older  wajtb-ul-arz  prepared  at  the  settlement.  That  15  1. W.H. 
Court  accordingly  allowed  the  appeal  and  remanded  the  case  under  a.  562  (1899)  TO. 
of  Act  No.  XIY  of  1882  for  trial  on  the  merits. 

From  this  order  of    remand  the   defendants  appealed  to  the  High 
Court. 

[228]  Pandit   Moti  Lai  and  Pandit  Baldeo  Bam  Dave,  for  the  ap- 
pellants. 

Mr.  T.  Conlan,  Pandit  Sundar  Lai  and  Pandit  Madan  Mohan  Mala- 
wi/a, for  the  respondents. 

JUDGMENT. 

KNOX,  J. — This  is  an  appeal  from  an  order  passed  by  the  District 
Judge  of  Agra  in  an  appeal  before  him,  whereby  he  set  aside  a  decree  pass- 
ed by  the  Subordinate  Judge  of  Agra,  and  remanded  the  case  under  s.  562 
of  the  Code  of  Civil  Procedure,  for  determination  of  certain  issues  which 
were  raised  before  the  Subordinate  Judge,  and  which  issues  the  Subordi- 
nate Judge,  in  consequence  of  his  finding  upon  the  first  issue  raised,  had 
not  determined.  In  order  to  understand  the  case,  ih  will  be  necessary  to 
briefly  set  out  the  contentions  between  the  parties.  The  respondents  before 
ua  were  plaintiffs  in  the  Court  of  first  instance.  Their  claim  was  to  en- 
force a  right  of  pre-emption  over  certain  land  which  had  been  sold  by  ore 
Umrao  Beg  to  one  Ghure.  The  respondents  before  us  and  Umrao  Beg  were 
none  of  them  residents  in  the  village  of  Chanderbhanpore.  Chanderbhan- 
pore  originally  consisted  of  one  mabal.  In  1881,  this  mahal  was  divid- 
ed by  perfect  partition  into  three  perfect  mahals,  respectively  termed  mahal 
Umrao  Beg,  mahal  Mogal  Beg  and  mabal  Ghair  Khwahindagan.  The  share 
of  land  in  dispute  is  situate  in  mahal  Umrao  Beg,  and  it  is  admitted  that 
since  the  perfect  partition  took  place  the  plaintiffs-respondents  are  not 
share-holders  in  that  mahal  Umrao  Beg,  they  are  sharers  in  the  mahal 
termed  Ghair  Khwahindagan.  They  base  their  claim  to  enforce  the  right 
of  per-emption  over  the  property  sitaute  in  mahal  Umrao  Beg,  not  upon  any 
record  of  village  customs  prepared  after  partition,  but  upon  a  record  of 
village  customs,  which  forms  part  of  the  record  of  rights  drawn  up  at  the 
Settlement  which  was  completed  in  the  days  when  the  village  of  Cbander- 
bhanpore  still  consisted  of  one  single  mahal.  The  vendees  of  the  share  in 
dispute,  who  were  defendants  in  the  Court  of  first  instance,  and  are  appel- 
lants before  us,  resisted  the  claim  of  pre-emption  on  the  ground 
that  a  record  of  village  custom,  which  they  say  was  prepared  after 
perfect  partition,  conferred  no  rights  of  pre-emption  in  favour  of  the 
£229]  share-holders  over  the  land  situate  in  their  mahal.  The  Court  of  first 
instance  considered  the  record  of  village  custom  which  was  prepared  ac  the 
time  of  partition  to  be  a  good  and  valid  document,  and  as  it  conferred  no  pre- 
emptive rights  in  favour  of  the  share-holders  of  the  other  mabal,  dismissed 
the  claim  brought  by  the  respondents.  The  lower  appellate  Court  treated 
the  document  prepared  after  partition,  as  being  no  vhlid  record  of  village 
custom ;  held  that  it  could  not  supersede,  tha  record  of  village  custom 
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1895'       which  had  been  prepared  at  the  village  settlement,  and  hence  issued  an 

JAN.  20.     order  of  remand,  in  order  that  the  rights  of  the  parties  might  be  determined 

by  the  provisions  contained  in  that  document.     It  is  contended  before  us 

APPEI-     that  this  was  an  illegal  order,  inasmuch  as   the  learned   Judge  was  wrong. 

LATE       in  holding  that  the  record  of  village  custom  prepared  in  1881  was  not  a  good 

CIVIL       document.     It  is  contended    that  the  document  is  a  genuine  record  of 

village  custom  and  has  been  in  existence  for  years  without  being  questioned 

17  A.  226=  by   any  of  the  parties;   and  that  record  being  a  good  document,  and  con- 

15  A.W.N.   ferring  no  claim  upon  the  respondents,  the  respondents  were  in  no  way 

(1895)  70.    entitled  to  pre-empt,  and  their  claim  should  have  been  dismissed.     The 

issue  thus  clearly  raised  before  us  is,  whether  the  record  of  village  custom 

prepared  at  the  time  of  partition  is,  or  is  not,  a  good  and  valid  document. 

It  has  been  admitted,  and  very  properly  admitted,  by  the  learned  pleader 

for  the  respondents,  that  if  it  is  a  good  and  valid  document,  and  if  it  be 

held  to  govern  the  rights  of  parties  in  the  present  case,  the  respondents' 

claim  must  fail. 

A  good  many  questions  of  considerable  difficulty  were  raised  in  the 
course  of  the  hearing,  and  we  have  had  the  benefit  of  arguments  which 
on  both  sides  have  been  prepared  with  great  care  and  thoroughness. 
Had  it  been  necessary  to  decide  some  of  the  points  so  raised,  the  case 
would  have  been  one  for  the  consideration  of  a  Full  Bench  of  this  Court. 
I  am  of  opinion  that  the  matters  directly  and  substantially  raised  in 
this  appeal  can  be  determined  apart  from  those  questions.  The  record  of 
village  custom  in  this  case  has  been  prepared  in  accordance  wifch  the 
rules  which  were  issued  by  the  Board  of  Eevenue  on  the  13tb  of  Novem- 
ber 1875,  [230]  and  under  the  powers  given  them  by  clause  (/),  section 
257  of  Act  No.  XIX  of  1873.  The  preface  to  those  rules  shows  that  the 
rules  had  received  the  sanction  of  Government.  It  was  not  prepared 
under  the  rules  which  issued  in  1885  and  superseded  the  rules  of  1875. 
In  the  present  case  moreover  we  are  not  dealing  with  a  record  of  village 
custom  which  has  simply  been  blindly  taken  from  the  record  which  wa& 
prepared  at  settlement  and  repeated  totidem  verbis  without  any  consi- 
deration whether  the  rules  prepared  at  settlement  did  apply  to  the  state  of 
things  which  ensued  upon  the  great  revolution  which  must  take  place  in 
every  village  which  was  once  undivided  but  has  come  to  be  divided  into 
two  or  more  separate  and  perfect  mabals.  The  record  of  village  custom  is 
part  of  a  larger  document  which  is  known  as  the  record  of  village  rights  and 
the  existence  of  which  is  necessary  to  every  mahal.  There  can  be  no  such 
thing  in  law  as  a  mahal  for  which  a  separate  record  of  rights  has  not  been 
framed.  This  is  evident  from  the  way  in  which  the  term  "mahal"  has 
been  defined  in  s.  3,  sub-s.  (1)  of  Act  No.  XIX  of  1873.  The  record  of 
rights  in  every  mahal  is  no  ordinary  document  ;  it  is  a  document  which  by 
law  is  entitled  to  so  much  weight  that  by  one  of  the  provisions  (i.e.,  s.  91) 
of  Act  No.  XIX  of  1873,  all  entries  in  it  when  properly  made  and  attested 
are  presumed  to  be  true  until  the  contrary  is  proved.  The  authority  for 
the  preparation  of  the  document  is  contained  in  rule  23  of  the  rules  above 
quoted  of  the  13th  of  November  1875.  Under  that  rule,  when  a  perfect 
partition  is  approaching  completion, — "The  map  and  rough  schedule  shall 
then  be  returned  to  the  Amin  who  shall  forthwith  make  out  records  of  the 
newmahalsorpattisinthe  same  form  as  the  records  of  settlement  prescribed 
under  the  rules  of  settlement  under  XIX  of  1873."  This  rule,  it  will  be 
seen,  refers  us  back  to  certain  rules  issued  by  the  Board,  under  the  powers 
given  them  in  s.  257  («)  and  (/)  of  Act  No.  XIX  of  1873,  on  the  28th  of 
September  1875.  The  important  rules  for  the  purposes  of  this  appeal  are 
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rules  Nos.  30,  49  and  51.     Kule  No.  23  of  the  Circular  of  the  13fch  of       1895 

November  1875  lays  down  no  provision    concerning  any  attestation.     All     JAN.  20. 

that  is  requires  is  that  the  records  of  the  new  mahal  be  made  out  in  the 

same  form  as  the  [231]  records  of  settlement.     It  must  not  be  forgotten     APPEL- 

that  no  partition  record,  which  includes  the  record  of  rights  made  for  the      LATE 

partition  of  mahals,  is  complete  until  ib  has  been  sanctioned  by  the  Collector      CIVIL- 

of  the   district.     Even    if  the   partition    has  been  made  by  an    Assistant 

Collector,  the  law  still  requires  that  it  be  reported  to  the  Collector  of  the  17  A.  226  = 

district  for  sanction  and  confirmation.  That  sanction  and  confirmation  can  19  A.W.N. 

never  take  place  without  formal  attestation  by  the  Collector  of  the  district    (1893)  70. 

signed  by  his   signature    to  the  records    prepared  at   partition.     A    still 

further  safeguard  is  provided  by  the  appeal  which  s.  132  of  Act  No.  XIX 

of  1873  gives  to  the    Commissioner  of  the  division  from  the  confirming 

order  of  the   Collector  of  the   district  up  to  one   year  from  the   date  from 

which  the  partition  took  effect.     It  may  be  that  in  view  of  the  safeguard 

thus    provided    by    law  the    Board    of    Revenue    did   not   consider    it 

necessary    to  lay    down  a  rule   prescribing  that   the  entries  made  in  the 

record  of  rights   prepared  at  partition  should  be  attested  in  the  particular 

manner   provided  by  rule  49  of  the  rules  of  the  28bh  of  September  1875, 

when  the  record  of  rights  is  prepared  for  the  first  time  at  settlement.     Be 

that  as  it  may,  the  highest  weight  that  can  attach   to  an  objection-  that 

the  record  or  a  portion  of  it  has  not  been  attested  or  that  the  attestation 

of  them  has  not  been  required  by  any  rule,  is  that  the  record  is  not  one 

to  which  the  provision  of  s.  91  of  Act  No.  XIX  of  1873  does  apply.     Now 

in  this  case  the  respondents  do  not  ask  us  to  presume  anything  upon  the 

strength  of  the  document  prepared  at  the  time  of  partition  ;  they  rely  on 

the  document  prepared  at  the  time  of  settlement.     Upon  that  document 

they  stand  or  fall,  and  their  claim  will  not  prevail,  even  if  it  be,  which  we 

do  not  think  is  the   case,  that  the  document  prepared    after  partition  is 

not  a  document  to  which  the  provisions  of  s.  91  apply.     Recognising  the 

importance  of  the  record  of  village  custom  prepared  at  the  settlement  so 

far  as  the  interests  of  his  clients  were  concerned,  the  learned  pleader  for 

the  respondents  laboured  at  great  length  and  with  much  persistency  to 

the  effect  that  the  record  still   held  good  and  governed  the  present  case. 

He    laid    great    stress    upon    the  fact  that  it  was    a  record    of  custom 

[232]  prevalent  in  the  village  and  governing  all  within  the  local  area  of 

the  village.     His  foundation  rests  upon   the  somewhat  slender  fact  that 

the  record  of  village  custom  contains  in   one  place  the  word  "  riiuaj.  " 

The  word  occurs  at   the  introduction   to  that   portion    of  the  record  of 

village  custom  which  deals  with  the  subject  of  pre-emption.     He  also  laid 

great  stress  upon  the  fact  that   in  dealing  with  pre-emption  the  record 

gives  a   preference  to  those  who  are  share-holders  in  the  "  deh.  "     His 

argument  was  that,  however  much   the  village  of  Chanderbhanpore  might 

have  been  split  up  into  separate  mahals,    there  still  remained  one  "  deh," 

and  that  his  clients  were  shareholders  in  that  "  deh."     Assuming  for  the 

present  that  the  record  of  village  custom  does  set  out  that  pre-emption 

in  Ohanderbhanpore  at  the  time  when  the  settlement  record  was  prepared 

rested    upon    custom,    and  not  upon    contract    then    prepared    among 

the    shareholders,    it    is  necessary    to    examine    with    great    care    and 

minuteness  the   exact   nature    of    the  custom,    the  extent  to   which  iu 

prevailed   aad   the  persons  who  were  governed  by  it.     We  are  dealing 

with  a    village  which  bears    a  Hindu   name,  the  parties  before  us  are 

Hindus,  and  the  custom,    if    there  be    one,    of    pre-emption,  in  so  far 

as    it  extends,     is  a  custom    superseding    general   law.     In    examining; 
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1895       the   terms     in   which   it    is   recorded    we   cannot    forget    that   it    was 
JAN.  20.     recorded  at  a  time  when  the  village  bore  its   natural  and,  from  a  Hindu 

standpoint,    proper   form   of   an    undivided    village    and    an    undivided 

APPEL-  mahal.  The  term  "  hissadar  deh"  as  then  used  would  apply  to 
LATE  all  who  could  claim  to  hold  a  share  in  land  within  a  well-defined 
ClVIL.  ring-fence  in  which  all  were  shareholders,  and  at  a  time  when  there 
existed  no  intention  of  the  village  brotherhood  being  separated  or 
171.226=  the  land  being  broken  up  into  distinct  parcels  in  which  some  only 
13  A.W.N.  and  not  all  the  village  brotherhood  would  hold  a  share.  It  is  more 
(1898)  70.  than  difficult  to  say  that  those  who  then  made  the  record  would  have 
recorded  that  the  custom  was  one  which  should  prevail  when  the 
.  relations  of  persons  and  property  then  subsisting  had  undergone 
such  a  radical  change  as  necessarily  ensues  when  perfect  partition 
takes  place.  Even  where  the  existence  of  custom  has  been  proved, 
it  must  not  be  forgotten  that  it  is  not  custom  but  the  general 
[233]  law  which  regulates  all  beyond  the  custom.  Custom  moreover  is 
held  to  be  discontinued  owing  to  accidental  circumstances.  Tbe  fact  of 
a  perfect  partition  evidences  not  a  mere  accident  but  an  intention  to  break 
up,  and  to  completely  break  up,  the  existing,  state  of  things.  It  would 
require  therefore  strong  proof  to  establish  that  a  custom  which  regulated 
and  provided  for  one  set  of  circumstances  still  regulates  and  provides  when 
those  circumstances  have  been  wholly  altered.  We  were  referred  to  several 
cases  in  support  of  the  doctrine  that  a  record  of  village  custom  prepared 
at  the  time  of  settlement  still  prevails  and  governs  when  and  after  perfect 
partition  has  taken  olace.  The  first  case  which  we  were  referred  to 
was  that  of  Gokal  Singh  v.  Mannu  Lai  (1).  In  that  case,  however, 
there  was  apparently  no  record  of  village  custom  prepared  after  parti- 
tion had  taken  place,  and  the  only  record  of  village  custom  which  was  in 
existence  was  that  prepared  at  the  time  of  settlement.  It  was  moreover 
a  case  in  which  the  contention  was  that  the  record  of  village  custom 
contained  covenants  made  between  the  parties,  and  not,  as  in  the  present 
case,  a  privilege  and  liberty  created  by  the  running  of  custom.  The  next 
case  was  that  of  Matadin  v.  Mahesh  Prasad  (2).  This  was  one  of  those 
cases  in  which  the  village  record  of  custom  prepared  after  partition  was  a 
verbatim  copy  from  the  record  of  village  customs  prepared  at  the  time  of 
settlement.  In  that  case,. whether  from  accident  or  of  design,  the  record 
of  village  custom  prepared  after  partition  conferred  in  express  terms  a 
right  of  pre-emption  upon  the  co-sharers  of  the  mauza.  In  that  case  the 
word  '  mauaa, '  was  deliberately  used  after  partition  bad  not  only  been 
intended  but  had  been  completed,  and  not  used  as  '  deh'  has  been  in  the 
present  case  when  partition  was  nob  yet  within  the  horizon.  The  next 
case  cited  was  that  of  Kuar  Dat  Prasad  Singh  v.  Nahar  Singh  (3). 
That  was  a  case  in  which  Mr.  Justice  Straight,  who  delivered  judgment, 
was  careful  to  point  out  that  he  was  at  the  time  dealing  with  a 
particular  wajib-ul-arz  and  not  with  casea  where,  one  record  of  village 
custom  having  existed  for  the  purpose  of  a  common  village  area,  and 
that  village  area  having  been  divided  into  separate  revenue  [234] 
areas,  no  record  of  village  custom  had  been  drawn  up  for  the  new 
area.  The  record  of  village  custom  which  was  under  consideration  in  that 
case  was  one  which  in  express  terms  conferred  a  right  of  pre-emption  upon 
shareholders  in  a  patti  other  than  that  in  which  the  land  sought  to  be 
pre-empted  was  situate,  and,  in  the  event  of  refusal  by  them,  conferred 
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the  right  in  equally  well-defined  terms  upon  the  sharers  of  the  village,  and       1895 

this  too  after  partition  had  taken  place.     There  remains  one  case  further     JAN.  -20. 

which  need  be  mentioned,  and  which  was  cited  hy  the  learned  pleader  for 

the  respondents  :     Shiam  Sundnr  v.  Amanant  Begam  (1).     The  record  of     APPEL- 

village  custom  which  had  to  be  interpreted  in  that  case  was  a  record  pre-       LATE 

pared  at  a  time  when  three  villages  formed  a  single  mahal,  a  state  of  things      CIVIL. 

widely  different  from  the  case  now  under  consideration.     It  was  a  special 

case  decided  under  special  circumstances,  as  the  judgment  shows.  17  *•  226  = 

The  result  then  is  that  the  document  upon  which  the  respondents  13  4.W.N. 
base  their  right  and  which  was  the  only  evidence  which  tbey  produced  (1895)  70. 
in  support  of  that  right;,  is  a  document  prepared  at  a  time  when  circum- 
stances wholly  different  from  those  now  in  existence  prevailed  and  which 
never  contemplated  the  existing  state  of  things.  We  are  not  prepared  to 
hold  that  it  is  sufficient  to  establish  that  the  custom  which  did  prevail,  if 
there  be  s.uch  a  custom,  can  be  held  to  be  a  custom  governing  and  ruling 
the  parties  in  the  new  and  altered  state  of  things  The  finding  of  the 
learned  Judge  was  erroneous,  the  order  of  remand  was  unnecessary,  as  the 
memorandum  of  appeal  filed  before  him  shows.  There  remains  no  further 
matter  for  decision,  and  I  would,  setting  asHe  the  order  made  by  the 
learned  Judge,  restore  that  of  the  Court  of  first  instance  and  dismiss  the 
respondents'  claim. 

AIRMAN,  J. — This  is  an  appeal  by  the  vendees  who  were  defendants 
in  a  pre-emption  suit  brought  by  the  plaintiffs,  who  are  respondents  here. 
The  plaintiffs  and  the  vendor,  who  is  not  before  us,  were  co- sharers  in  a 
village  which  at  one  time  formed  an  undivided  mahal.  In  1881  the 
village  was  divided  into  threa  mahals,  wh  ch  it  will  be  sufficient  to 
describe  as  mahals  N.os.  I,  II  and  III.  The  [23S]  property  sold 
lies  within  mahal  No.  I.  The  plaintiffs  own  a  share  in  mahal  NJ.  Ill, 
but  own  no  property  in  m^bal  No.  I.  They  came  into  Court  asserting 
their  pre-emptive  right  in  virtue  of  a  wajib-ul  arz  which  was  prepared 
at  a  time  when  the  village  formed  but  one  mahal.  The  defendants 
resisted  their  claim  on  the  ground  that  a  new  wajib-ul-arz  had  been 
prepared  at  the  time  of  partition  by  which,  if  a  valid  document,  it  is 
admitted  the  plaintiffs  have  no  right;  to  pre-empt.  The  validity  of  this 
document  is  disputed  by  the  plaintiffs.  In  my  opinion  it  is  valid  and 
furnishes  an  answer  to  the  plaintiffs'  claim.  At  the  time  when  the 
partition  was  carried  out,  it  was  under  the  then  existing  rules  as  much  a 
part  of  the  duty  of  the  officer  executing  the  partition  to  prepare  a  new 
wajib-ul-arz  for  each  mahal,  as  it  was  to  prepare  a  new  jamabandi.  The 
Board  of  Revenue,  in  the  rules  they  have  frame!  for  carrying  out  parti- 
tions, prescribed  that  the  officer  exeauting  partition  is  to  make  out  the 
records  of  the  new  mahals  in  the  same  form  as  the  records  of  settle- 
ment prescribed  under  the  rules  of  settlement  in  Act  No.  XIX  of  1873. 
Section  90  of  that  Act  lays  down  that  the  Board  shall  from  time  to 
time  prescribe  the  form  in  which  the  record  is  to  be  made,  and  the 
manner  in  which  it  is  to  be  attested.  In  the  rules  relating  to  partition 
nothing  is  said  as  to  the  manner  in  which  the  new  records  are  to  be  attested. 
It  was  contended  on*  behalf  of  the  plaintiffs,  that  as  the  co-sharers  had 
not  signed  this  new  wajib~ul-arz,  it  was  of  no  force  It  is  the  custom  at 
settlement  that  this  wajib-ul-arz,  is  signed  by  the  co-sharers  ;  but  this  is 
not  required  by  the  rules  framed  by  the  Board  (vide  rule  49,  Book  Circular 
No.  15,  28th  of  September  1875) ;  consequantly  the  mere  absence  of  the 

(1)  9  A.  234.      . 
±75 


17  All.  236* 


INDIAN  DECISIONS,   NEW  SERIES 


[YoU 


1895        signatures  of  the   co-sharers   would   not   be   sufficient   to  invalidate  the 

JAN.  20      document.     It  is  signed    by  the  officer   who   executed    the  partition.     As 

pointed  out  by  my   brother  Knox,  the  law  gives  ample  opportunity  to  the 

APPEL-     oo-sharers   to  raise  any   objection,    either  before  the  Collector  at  the  time 

LATE       of  confirmation  or  by   way  of  appeal  to  the  Commissioner  of  the  Division, 

CIVIL.      *n  re§ard  to  anything  which  may  have  been  done  at  the  time  of  partition. 

But  from  1881  up  to  May  1893  no  objection  [236]  is  shown  to  have  been 

17  A.  226=  raised    by    any    co  sharer   to    the   proceedings    of   the  partition  amin.     I 

15A.W  N.   therefore   bold  that  this   document  would   supply  a  sufficient  answer  to 

(1895)  70.    the  plaintiffs'  suit.     This   would  be   enough  to  decide  the  case,  but  as  an 

important  question  has  been  raised  as  to  whether  after  a  partition  an  owner 

of  land  in  one  mahal  can  assent  to  a  right  of  pre-emption  when  a  sale  is 

made  of  property  situated  in  another  mabal,  I  think  it  necessary    to  give 

my  opinion  in  regard  to  this  also. 

Partitions  are  of  two  kinds — perfect  and  imperfect.  In  the  case  of 
an  '  imperfect '  partition  it  has  never  been  held  that  a  right  of  pre-emotion 
disappears  with  the  partition.  In  the  case  of  Ram  Pershad  v.  Buljeet 
Singh  (1)  it  was  remarked  : — "  It  is  true  that  there  has  been  a  partition, 
but  it  was  an  imperfect  one.  The  lands  were  divided,  but  the  joint  liabi- 
lity of  all  to  the  Government  revenue  remains.  Therefore  the  property  is 
still  one  mahal,  the  whole  of  the  lands  of  which  are  liable  for  the  Govern- 
ment revenue.  In  this  state  of  imperfect  partition  it  is  decided  by  various 
cases  that  the  condition  as  to  pre-empbion  in  the  old  wajib-ul-arz  remains 
in  force."  It  is  different  in  the  case  of '  perfect '  partition.  In  the  case  of 
Motee  Sah  v.  Musammat  Goklee  (2)  the  Judges  say,  with  regard  to  such  a 
partition: — "An  essential  condition  of  the  existence  of  a  right  of  pre- 
emption is  that  the  parties  claiming  such  a  right  shall  be  co-parceners  in 
the  same  estate  as  those  against  whom  the  claim  is  made,  a  relation 
between  the  parties  which  is  extinguished  by  the  very  operation  of  partition 
and  the  separate  proprietorship  thereby  established."  In  the  case  of 
Jai  Bam  v.  Mahabir  Rai  (3)  Mr.  Justice  Oldfield  said: — "  The  condi- 
tion as  to  pre-emption  only  affected  the  shareholders  of  the  mahal  aa 
long  aa  they  remained  shareholders,  and  ceased  to  have  effect  upon  those 
shareholders  and  their  property  who  separated  themselves  and  their  pro- 
perty by  forming  a  separate  mahal.  The  plaintiff  could  after  separation 
exercise  no  right  of  pre-emption  against  and  in  respect  of  shareholders 
and  property  as  so  separated,  nor  could  the  separated  shareholders  exercise 
any  right  of  pre-emption  against  the  [237]  plaintiff  and  his  property 
remaining  in  the  mahal  from  which  they  bad  separated."  And  hi  the 
same  case  Mahmood,  J.,  held  that  the  terms  of  an  old  wajib-ul-arz  were 
superseded  by  a  partition  at  which  a  new  wajib-ul-arz  was  framed  which 
created  rights  of  pre  emption  amongst  the  co-shares  of  the  new  mahals. 
The  case  principally  relied  on  by  the  respondents,  and  a  case  which 
is  undoubtedly  in  their  favour,  is  that  of  Gokal  Singh  v.  Mannu  Lai  (4) 
quoted  by  my  brother  Knox.  With  every  respect  to  the  learned  Judges 
who  were  parties  co  that  decision  I  am  unable  to  concur  with  them.  It 
was  there  held  that  there  may  still  be  some  community  of  interest  and  also 
a  considerable  community  of  things  held  and  used,  in  common  by  all  the 
inhabitants,  such  for  instance  as  roads,  drains  and  other  things  which  are 
necessary  to  all.  Hence  even  after  partition  something  is  still  left  in 
common,  and  with  reference  to  the  merits  of  this  case  there  remained 


(1)  N.W.P  H.C.R.  (1867)  252  =  2  Agra  2552. 
2)  S.D.A.N.W.P.  (1861)  Vol.  II,  606  (507). 
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enough  community  of  interest  to  justify  the  preference  given  by  the 
wajib-ul-arz  to  partners  in  the  village  over  strangers  in  respect  of  the 
right  of  pre-emption.  With  reference  to  the  reason  here  assigned  I 
would  quote  a  passage  from  a  recent  decision  of  this  Courb,  Nazir- 
ud-din  v.  Kadir  Bakhsh  (1).  "  In  the  present  case,  although  the 
pre-emption  according  to  the  wajib-ul-arz  is  to  be  according  to  the 
Muhammadan  law,  still  it  is  to  be  a  pra-emption  for  co-sharers, 
in  the  mahal  and  not  for  persons  other  than  co-sharers,  even  if  such 
persons  may  have  some  right  or  interest  in  the  shamilat  lands  of  the 
mahal."  I  am  of  opinion  that  unless  at  the  time  of  partition  a  right  of 
pre-emption  is  specifically  reserved  by  the  co  sharers  in  respect  of  lands 
lying  in  the  other  mahals,  such  right  of  pre-emption  is  not  to  be  presumed 
from  the  mere  fact  that  when  the  village  formed  but  one  mahal  the  co-sharers 
had  pre-emptive  rights  against  each  other.  In  the  case  of  Mata  Din  v. 
Mahesh  Prasad  (2)  Mahmood,  J.,  said: — "Partition,  whether  perfect  or 
imperfect,  is  a  matter  which  relates  to  the  province  of  the  recovery  of 
revenue."  But  in  my  view  partition  relates  to  much  more  than  the  revenue, 
[238]  though  it  is  provided  by  law  that  it  must  be  conducted  in  such  a 
manner  that  the  revenue  does  not  suffer.  It  is  my  experience  that  what 
gives  rise  to  an  application  for  partition  is  not  so  frequently  a  dispute  as 
to  revenue  as  the  presence  in  the  village  of  some  quarrelsome  or  litigious 
co-sharer  who  seeks  to  take  more  than  the  others  consider  him  entitled 
to.  If  it  were  held  that  notwithstanding  partition  such  a  co-sharer 
could,  whenever  a  sale  took  place,  assert  his  right  of  pre-emption  in  the 
mahal  which  had  been  divided  off,  this  manner  of  avoiding  quarrels 
would  not  be  put  an  end  to.  In  the  result  I  have  no  hesitation  in  con- 
curring with  my  brother  KQOX  in  holding  that  this  appeal  should  be 
decreed. 

The  order  of  the  Court  therefore  will  be  that  the  order  of  the  lower 
Court  be  set  aside,  the  claim  of  the  plaintiffs  be  dismissed,  and  the  appeal 
be  decreed  with  special  costs  in  all  Courts. 

Appeal  decreed. 


17  A.  238  =  15  A.W.N.  (1895)  56. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


REFERENCE  UNDER  s.  28  OF  ACT  No.  VII  OF  1870.* 
[6th  February,  1895.J 


•Appeal — Court-fee — Act 


Act  No.  7/0/1882   (Indian   Companies   Act),   ss.    169.    214- 
No.  VII  of  1870  (Court-ftes  Act),  sch,  ii,  art.    11  (b)- 

An  order  under  s.  214  of  Act  No.  VI  of  1882  (Indian  Companies  Act)  is  not 
a  decree  or  an  order  hivine  the  force  of  a  decree,  and  consequently  an  appeal 
from  such  an  order  to  a  High  Court  is  properly  stamped,  with  reference  to  Act 
No.  VII  of  1870  (Court-fees  Act),  sch.  ii,  art.  11  (5),  with  a  Court-fee  stamp 
of  Rs.  2. 

[R,,  14C.P.L.R.    100     (103);  1    Ind.   Gas.   474   (476)  =  46    P.R.    1909  =  72    P.L.B. 
1909=41  P.W.R.  1909.] 

THIS  was  a  reference  under  s.  28  of  Act  No.  VII  of  1870,  by  the 
taxing  officer  of  the  Court  to  the  Judge  appointed  under  s.  5  of  the  Act 
fco  decide  questions  relating  to  Court-fees  of  the  following  question : — 

*  Reference  in  First  Appeal  from  Order  Noa.  48  to  75  of  1894. 

(1)  14  A.W.N.  (1894)  193.  (2)  12  A.W.N.  (1892)  100. 
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1895  Whether  on  a  memorandum  of  apoeal  from  an  order  of  a  District  Judge 

FEB.  6.  under  s.  214  of  Act  No.  VI  of  1882  (Indian  Companies   Act),   a  -fixed 

—  Court-fee  of  RSI.  2  is  payable  under  Act  No..VH  of  1870,  sch.  ii,    art.  11  (b) 

APPEL-  or  an  ad  valorem  fee  ? 

LATE  The  facts  out  of  which  the  reference  arose  sufficiently   appear  from 

CIVIL  *ne  or^er  °f  khe  Court  thereon. 

'  [239]    Messrs.   A.  Strachey  and  H.  Vansittart,  in  support  of   the- 

17  A.  238=  reference. 

15  A.W.N.  Messrs.  W.  Wallach  and  A.  E.  Byves,  contra. 

"895)  *•  ORDBE. 

BURKITT,  J. — This  is  a  reference  from  the  taxing  officer  to  me  as 
taxing  Judge  under  the  provisions  of  s.  5  of  the  Court-fees  Act.  In  con- 
sidering it  I  have  had  the  great;  advantage  of  the  assistance  of  my 
brothers  Knox  and  Blair,  who  at  my  request  sat  with  me  to  hear  it  argued. 
They  authorise  me  to  say  that  they  concur  in  the  order  I  am  about  to 
pass  and  in  the  reasons  for  it. 

The  matter  has  arisen  in  the  following  manner : — During  the  wind- 
ing Up  of  the  Himalaya  Back.  Limited,  the  Judge  of  Saharanpur,  acting 
under  ss.  162,  163  and  214  of  the  Companies  Acts  of  1882  and  1887, 
directed  certain  Directors  and  officers  of  the  Bank  to  repay  large  sums 
of  money  to  the  Bank.  Memoranda  of  appeal  to  this  Court  were  admit- 
ted on  a  Court-fee  stamp  of  Rs.  2  under  art.  11  of  the  second  schedule  to 
the  Court-fees  Act.  Subsequently  however  the  officer  whose  duty  it  ia  to 
see  that  fees  are  paid  under  the  second  chapter  of  the  Court-fees  Acfc 
reported  to  the  Registrar  that  in  his  opinion  those  memoranda  of  appeal 
should  have  borne  "ad  valorem  stamps,"  as  he  considered  they  bad  been 
presented  against  orders  "  having  the  force  of  a  decree  "  and  therefore 
were  chargeable  with  Court-fees  under  art.  1  of  the  first  schedule  of 
the  Court-fees  Act.  The  Registrar  has  referred  the  question  to  me  for 
decision. 

The  question  then  is,  have  those  memoranda  of  appeal  been  pre- 
sented against  orders  which  have  the  "force  of  a  decree?"  It  is 
contended  in  the  office  report  that  the  orders  must  have  the  force  of  a 
decree,  because  it  is  said  they:  under  s.  166  of  the  Companies  Act,  can 
be  enforced  in  the  same  manner  as  a  decree  of  a  Court  made  in  a  suit. 

A  similar  question  was  raised  before  the  Bombay  High  Court,  and 
it  was  then  held  that  a  Court-fee  of  Rs.  2  under  art.  11  of  the  second 
schedule  of  the  Court-fees  Act  was  sufficient ;  vide  [240]  the  judgment 
of  Mr.  Justice  Nanabai  Haridas  on  a  reference  from  the  taxing  officer, 
dated  the  28th  of  November  1885. 

I  have  come  to  the  same  conclusion. 

It  may  be  doubtful  whether  any  '  order'  in  the  strict  sense  of  that 
word,  as  defined  in  the  Code  of  Civil  Procedure,  is  passed  by  the  winding 
up  Court  under  s.  214  of  the  Companies  Act.  That  section  seems  to  be 
the  complement  of  s.  162  et  seqq,  of  the  Act  which  give  to  the  winding  up 
Court  large  inquisitorial  powers  in  order  to  enable  it  to  get  in  the  assets 
of  the  Company  under  liquidation.  When  by  virtue  of  those  powers  the 
Court  has  satisfied  itself  that  any  director,  manager,  officer,  &c.,  has  been 
guilty  of  malpractices.the  Court  may  then  take  action  under  s.  214,  and  on 
the  application  of  a  liquidator,  creditor  or  contributory,  after  examining 
into  the  conduct  of  the  director,  manager,  etc.,  may  compel  the  latter  to 
repay  money  or  to  contribute  to  the  assets  of  the  Company.  The  power 
so  given  to  the  Court  is  clearly  a  summary  power  to  compel  defaulting 
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directors  and  other  officials  to  repay  money  misappropriated  or  contribute 
money  to  the  assets  of  the  Company  by  way  of  compensation. 

It  is  at  least  doubtful  whether  the  result  of  proceedings  under  s.  214 
can  be  considered  to  be  an  order."  The  proceedings  leading  up  to  such 
an  order,  if  it  be  an  order,  are  not  in  the  strict  and  technical  sense  judicial 
proceedings  at  all.  No  procedure  is  imposed  at  any  stage,  no  person  need 
be  formally  cited,  no  plaint  need  be  filed,  no  party  has  a  right  to  prove 
his  case  in  such  way  as  he  chooses.  Tbe  whole  power  is  in  the  Court, 
which  may  examine  into  the  conduct  of  the  person  complained  of,  and 
after  such  examination  may  '  compel'  repayment  or  contribution  by  way 
of.  compensation.  The  word  'compel1  seems  to  contemplate  an  order 
entirely  distinct  from  an  order  adjudicating  upon  the  rights  of  parties.  It 
presupposes,  not  a  formal  adjudication,  but  simply  a  conviction  in  the 
mind  of  the  Court  that  such  order  as  it  is  going  to  make  is  just.  The  Act 
contemplates  no  order  by  way  of  formal  adjudication  upon  the  matter  of 
right.  That  which  it  authorises  is  a  compulsory,  thatjis  to  say  an  executive, 
order.  But  it  by  no  [241]  means  follows  that  it  is  an  order  having  the 
force  of  a  decree.  It  certainly  is  not  a  decree.  It  differs  from  a  decree  in  many 
essentials  and  attributes.  Section  166  certainly  allows  it  to  be  enforced  in 
the  manner  in  which  decrees  of  the  winding  up  Court  made  in  any  suit  pend- 
ing therein  may  be  enforced.  But  this  is  merely  a  provision  as  to  the  pro- 
cedure which  may  be  observed  in  enforcing  the  order.  The  mode  in  which  an 
order  may  be  enforced  is  not  necessarily  an  indication  or  a  criterion 
of  the  nature  of  the  order.  There  is  a  great  difference  and  no  inter- 
connection between  the  force  of  a  decree  and  the  method  of  enforcing 
it.  I  have  been  unable  to  find  any  authority  as  to  the  meaning  of  the 
words  '  force  of  a  decree  '  used  in  art.  11  of  the  2nd  schedu'e  of  the 
Court-fees  Act.  In  the  case  of  Ja.msa.ng  Devabhai  v.  Goyabhai  Kikabhai(l), 
which  was  a  case  of  a  second  appeal  to  the  High  Court  in  a  ques- 
tion involving  a  right  to  partition,  it  was  held,  at  page  412,  that  as  the 
appeal  was  a  '  miscellaneous  appeal '  arising  from  an  order  and  not  from  a 
decree  a  Court-fee  of  Es.  2  was  sufficient.  The  same  principle  would 
prima  facie  apply  to  the  present  case.  Further,  as  the  Court-fees  Act  is  a 
fiscal  enactment,  it  is  one  whose  provisions  are  to  be  construed  strictly, 
and,  whenever  there  is  any  ambiguity  or  doubt,  in  favour  of  the  subject. 

Now  the  words  'having  the  force  of  a  decree'  are  not  very  intelligible. 
Their  meaning  has  not  been  interpreted  by  any  authority,  and  in  the  pre- 
sent cases  I  am  not  prepared  to  say  that  the  orders  in  question  have  such 
force.  I  am  therefore  of  opinion  that  the  Bs.  2  Court-fee  is  sufficient. 
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1895  17  A.  241   (F  B.)  =  15  A.W.N.  (1895)  68. 

*"EB.  8.  FULL  BENCH. 

FULL  Before  Sir  John  Edge,  Kt.,  Chief  Justice  Mr.  Justice  Banerji  and 
BENCH  ^ 


17  A   241 

(F.B.)  =  QUEEN-EMPRESS  v.  NANNHU.  *  [8bh  February,  1895.] 

IK  x  W  N      Criminal  Procedure  Code,  s.  421 — Summary  rejection  o/  Appeal — Court  to  record  reasons 
JA.H.H.  for  rejection. 

(189S)  68. 

In  is  advisable  that  a  Giurt  when  rejaotinj;  an  appeal  in  a  criminal  case  under 
the  provisions  of  s.  421  of  the  Code  of  Cnm'ual  Procedure,  1882,  should  record 
[242]  shortly  its  reasons  for  such  rejection  in  view  of  the  possibility  of  such 
order  being  challenged  by  an  application  for  revision. 

[F.,  25  M.  534  =  2  Weir  473  ;  U.  B.R.  fl906)  9nd  Qiarter,  Grim.  Pro.  Code,  p.  49  =  4  Or. 
L.  J.  284;  R  ,  19  A.  507  (506)  (F.B.);  3  A.L.J.  693  (694)  =  A.W.N.  (1906)  303  =  4 
Cr.L.J.  373,] 

THIS  case  was  referred  to  a  Bench  by  an  order  of  Aikman,  J.,  of  the 
26fch  of  January  1895 — "with  the  view  of  having  it  determined  whether  a 
Sessions  Judge  or  Magistrate,  when  acting  as  an  appellate  Court,  can 
reject  an  appeal  without  assigning  any  reason." 

The  facts  of  the  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

The  Government  Pleader  (Munshi  Earn  Prasad),  for  the  Crown. 

JUDGMENT. 

EDGE,  C.J.,  BANERJI  and  AIKMAN,  JJ. — This  is  an  application  to 
this  Court  to  exercise  its  functions  in  criminal  revision.  The  applicant 
was  convicted  of  the  offence  punishable  under  s.  411  of  the  Indian  Penal 
Code.  The  evidence  appears  to  have  been  conclusive  that  he  was  guilty 
of  the  offence  of  which  he  stood  charged.  He  aopealed  against  the  con- 
viction to  the  Sessions  Judge ;  and  the  Sessions  Judge  rejected  the  appeal, 
this  being  the  order  made  : — "  Bajected  summarily  under  s.  421,  C.P.C." 
By  s.  421,  C.  P.  C.,  the  Sessions  Judge  meant  s.  421  of  the  Code  of 
Criminal  Procedure,  1882. 

There  is  absolutely  no  doubt  that  the  appeal  could  not  have  succeeded. 
The  man  was  properly  convicted  and  sentenced. 

The  only  question  is  one  which  is  raised  in  the  Court  now  and  then, 
viz.,  whether  an  order  such  as  that  made  by  the  Sessions  Judge  is 
sufficient.  It  is  quite  plain  from  the  last  paragraph 'of  s.  421  of  the  Code 
of  Criminal  Procedure,  1882,  that  the  appellate  Court  is  not  bound  before 
rejecting  under  that  section  a  criminal  appeal  to  send  for  the  record. 
Without  deciding  that  when  a  Court  acts  under  the  first  pargraph  of 
8. 421  of  the  Code  of  Criminal  Procedure,  1882,  it  is  necessary  for  the  Court 
to  express  its  views  of  the  case  beyond  stating  that  it  considers  that  there 
is  no  sufficient  ground  for  interfering,  we  think  it  advisable  for  Courts  of 
Session  and  Magistrates  when  acting  as  appellate  Courts  to  state  shortly 
in  their  order  the  reason  or  reasons  which  influence  them  in  coming  to 
the  conclusion  that  there  is  no  sufficient  ground  for  interfering  [243]  in 
the  case.  We  do  not  say  that  it  ia  necessary  to  write  a  judgment  in  the 
form  prescribed  by  s.  367  of  the  Code  of  Criminal  Procedure,  1882,  or 
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anything  like  it.     We  only  say  that  we  think  it  is  advisable  for  those       1895 

Courts  whose  orders  may  be  challenged  by  application  in  revision  to  record  FEB.  8. 

something  which  may  be  a  guide  for  the  Court  acting  in  revision.  

We  dismiss  this  application.  FULL 

Application  dismissed.  BENCH. 


17  A.  241 
17  A.  243  =  15  A.W  N.  (1895)  87.  (F.B.)  = 

APPELLATE  CIVIL.  16  A.W.M. 

(1895)  68. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


KATTANJI  (Decree- holder)  v.  HARI  HAR  DAT  DUBE  (Judgment- debtor).* 
[24th  January,  1895.] 

Execution  of  decree— Attachment  of  immweable  vroptrty — Ordtr  striking  off  application 
for  execution  but  maintaining  attachment — Appeal. 

A  decree-holder  in  execution  of  his  decree  applied  for  the  sale  of  certain  immove- 
able  property  of  his  judgment  debtor  attachment  of  which  had  been  obtained 
before  judgment  ;  but  on  objection  bring  made  to  the  sale  he  took  no  further 
steps  to  complete  the  execution  of  the  decree,  and  the  Court  struck  of!  the 
execution-proceedings,  maintaining  the  attachment.  Against  this  order  the 
decree-holder  appealed.  Held  that,  inasmuch  as  the  order  in  question  was  not 
a  judicial  disposal  of  the  application  for  sale  and  would  not  preclude  the  decree- 
holder  from  continuing  the  execution  of  bis  decree,  an  appeal  from  such  order 
was  superflcup  and  must  be  dismissed, 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Pandit  Moti  Lai  Nehru,  for  the  appellant. 

Mr.  T.  Conlan,  Mr.  Abdul  Majid  and  Pandit  Sundar  Lai,  for  the 
respondent. 

JUDGMENT. 

BLAIR  and  BURKITT,  JJ. — In  our  opinion  this  appeal  is  quite 
unnecessary.  On  the  statement  of  facts  it  appears  that  the  predecessor  in 
title  of  the  appellant  obtained  in  May  1890,  a  money  decree  against  the  late 
Rajah,  Hari  Har  Dat  Dube.  It  further  appears  that  under  the  provisions  of 
s.  483  of  the  Code  of  Civil  [244]  Procedure,  two  houses,  the  property  of  the 
Rajah,  were  attached  before  judgment.  Afterwards,  in  execution  of  the 
decree,  an  application  was  made  to  the  Subordinate  Judge  in  July  1890 
asking  him  to  direct  the  sale  of  the  attached  houses.  The  usual  sale  noti- 
fications were  issued,  and  in  September  1890,  the  wife  of  the  judgment- 
debtor  raised  objection  to  the  sale,  claiming  the  houses  as  her  own  pro- 
perty. The  sale  was  postponed  pending  the  decision  of  her  objections,  and 
also  was  stayed  by  order  of  the  District  Judge.  Eventually,  on  June  the 
3rd,  1891,  the  Subordinate  Judge  called  on  the  decree-holder  to  take  some 
other  steps  in  the  matter  of  the  execution,  and  on  June  the  13th,  1891, 
as  the  decree-holder  had  not  taken  any  such  step  up  to  that  day 
the  Subordinate  Judge  struck  off  the  case,  but  maintained  the  attach- 
ment. That  order  is  now  under  appeal.  In  our  opinion  that  order  is 
nothing  more  than  a  temporary  adjournment  of  an  adjudication  on 
the  original  application  for  sale,  and  on  the  objection  taken  to  ib. 
That  application  is  still  pending  undisposed  of,  awaiting  orders  in  the 

•  First  Appeal  No.  153  of  1891,  from  an   order  of  Rai  Anant  Ram,  Subordinate 
Judge  of  Jaunpur,  dated  the  13th  June  1891. 
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1895       Court  of  the  Subordinate  Judge.     The  order  striking  it  off  is  in  no  way  a 

JAN.  24.      judicial  disposal  of  the  application.  It  does  not  decide  whether  the  decree 

can  or  cannot  be  executed,   in  whole  or  in  part,  by  sale  of  the  attached 

APPEL-     houses.     Ifc  contains  no  order  unfavourable  to  the  decree-holder's  right  to 

LATE       execute  the  decree,  or  which  in  any  way  prevents  the  decree-holder  from  ask- 

ClVIL       *Dg  tne  Subordinate  Judge  now  to  take  up  again  and  dispose  judicially  of 

'      the  application  made  on  July   the  19bh,   1890.     Execution  by  sale  of  the 

17  A.  213=  attached  houses  has  up  to  the  present  not  been  refused  by  the  Subordi- 
15  A.W.N.  nate  Judge.  Indeed,  so  far  as  the  proceedings  have  gone,  they  are  in  favour 
(1895)  87.  of  the  decree-holder's  rights,  seeing  that  a  notification  for  sale  was  issued, 
though  the  sale  was  subsequently  postponed.  The  application  for  execution 
in  the  way  specified  in  that  application  has  so  far  simply  been  shelved 
undisposed  of.  Under  such  circumstances  we  think  there  is  nothing  to  appeal 
against.  No  order,  as  the  law  has  been  understood  since  the  case  of  Dhon- 
kal  Singh  v.  Phakkar  Singh  (1)  and  Act  No.  VI  of  1892  has  been  passed 
which  in  any  way  damnifies  the  [245]  decree-holder.  All  he  has  to  do  is 
to  ask  the  Subordinate  Judge  to  go  on  with  the  proceedings  which  had 
been  temporarily  laid  aside  in  1891.  When  that  request  is  made  to 
the  Subordinate  Judge  it  will  be  for  him  to  consider  who  is  the  person 
against  whom,  and  what  the  manner  in  which,  execution  proceedings  are 
to  be  continued,  and  as  to  that  matter  his  attention  is  called  to  s.  234  of 
the  Code  of  Civil  Procedure  and  to  the  case  of  Hirachand  Harjivandas  v, 
Kasturchand  Kasidas  (2).  It  is  quite  unnecessary  and  would  be  premature 
for  us  now  to  enter  into  the  question  as  to  who  is  the  legal  representative 
of  the  deceased  judgment-debtor.  As  to  that  matter  we  express  no  opinion 
upon,  and  draw  no  inference  from,  the  finding  submitted  by  the  Subordinate 
Judge  on  the  issue  remitted  for  trial  by  this  Court  as  to  whether  Rajah 
Shankar  Dat  Dube  was  or  was  not  the  legal  representative,  within  the 
meaning  of  s.  234,  of  the  deceased  judgment-debtor,  Rajah  Hari  Har  Dat 
Dube.  As  we  consider  this  appeal  to  have  been  unnecessarily  brought  we 
dismiss  it  with  costs. 

Appeal  dismissed. 


17  A.  245  =  15  A.W.N.  (1805)  66. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


SHANKAR  DAT  DUBE  (Objector)  v.  J.  G.  HARMAN  A  Co.  (Decree- 
holders)*     [1st  February,  1895.] 

Civil  Procedure  Code,  ss.  234,  244,  278,  283— Execution  of  decree — Representative  of 
deceased  judgment- debtor — Practice — Appeal. 

Certain  decree  holders  obtained  daring  the  lifetime  of  their  judgment-debtor 
attachment  of  certain  immoveable  property  as  belonging  to  the  said  judgment- 
debtor  ;  but  on  the  decree-holders'  seeking  to  bring  the  property  to  sale  one  8.  D. 
came  forward  with  an  objection  that  the  property  was  his  and  was  not  liable  to 
sale  in  execution  of  the  decree  in  question.  Pending  the  decision  of  the  Court 
on  this  objection  the  decree-holders  applied  to  the  Court  to  have  the  names  of 
S.  D.  and  the  widow  of  the  judgment  debtor  (who  died  about  the  time  the  pre- 
vious objection  was  filed  placed  on  the-  record  as  representatives  of  the  judgment- 
debtor.  8.D.  filed  a  similar  objection  to  this  application  alao  ;  but  both 


•First  Appeal  No.  288  of  1892,  from  an  order  of  Kunwar  Bbarat   Singh,  District 
Judge  of  Jauupur,  dated  the  6th  September  1992. 

(1)  15  A.  84.  (2)  18  B.  224, 
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objections  being  heard  together  on  the  6th  September  1892  were  dismissed,  and 
S.  D.  was  placed  en  the  [246]  record  as  representative  of  the  deceased  judgment- 
debtor.  On  appeal  by  8.  D.  against  "  the  order  of  the  District  Judge  of  Jaunpur 
of  the  6th  September  1892,"  i*  was  held  that  the  order  making  6.D.  a  party  to 
the  execution-proceedings  as  representative  of  the  judgment-debtor  rendered  any 
order  as  to  his  former  objection  superfluous  and  that  order  was  appealable  under 
s.  244  of  the  Code  of  Civil  Procedure. 

IR.    19  A.  332;  8O.C.  405.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of   Burkitt,  J. 
Mr.  T.  Conlan,  Mr.  Abdul  Majid   and   Pandit  Sundar  Lai,  for  the 
appellant. 

Babu* Durga  Charan  Banerji,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J. — This  is  an  appeal  in  a  case  of  execution  of  a  decree. 
The  facts  are  as  follows  : — 

On  the  31st  of  March  1890,  Messrs.  Harman  &  Co.  obtained  a  decree 
against  the  late  of  Rajah  Hari  Har  Dat  Dube.  The  first  application  for  exe- 
cution was  made  on  April  loth,  1890,  by  the  decree-holders,  who  asked  that 
certain  immoveable  property  (a  house)  should  be  attached  and  sold  in 
satisfaction  of  the  decree.  The  application  was  granted,  and  the  attach- 
ment of  the  house  was  effected  on  the  24th  of  April  1890.  Those  execu- 
tion-proceedings were  struck  off  on  June  30bh,  1891,  probably  to  clear  the 
Court's  file  of  pending  cases  at  the  end  of  the  half-year ;  but  the  attach- 
ment was  maintained. 

The  second  execution-application  was  made  on  July  7th,  1891.  In 
it  the  decree-holders  asked  that  the  house  already  under  attachment 
should  be  notified  for  sale  and  brought  to  sale  to  satisfy  the  decree.  This 
was  allowed,  and  September  3rd,  1891,  was  fixed  for  the  sale.  Subse- 
quently the  sale  was  twice  postponed  by  the  parties  and  once  was  stayed 
by  order  of  the  District  Judge,  in  whose  Court  a  suit  for  the  recovery  of 
the  entire  Jaunpur  riasat  was  pending  at  the  suit  of  Eajah  Shankar  Dat 
against  Rajah  Hari  Har  Dat. 

Bajah  Hari  Har  Dat  died  at  Madras  on  January  13th,  1892. 
On  the  following  day,  January  14th,  1892,  (but  probably  before  he 
knew  of  the  death  of  his  brother)  Rajah  Shankar  Dat  filed  in  the 
£247]  execution  Court  an  objection,  which  purported  on  its  face  to  have 
been  made  under  the  provisions  of  s.  278  of  the  Code  of  Civil  Procedure. 
He  objected  to  the  sale  of  the  house  on'the  ground  that  it  was  his  property 
by  virtue  of  an  agreement,  a  compromise  and  decree,  that  it  was  not  the 
property  of  Bajah  Hari  Har  Dat  and  was  not  liable  to  bo  sold  in  execu- 
tion of  a  decree  against  the  latter.  On  this  objection,  notice  was  ordered 
to  issue  to  the  decree-holders  and  January  23rd,  1892,  was  fixed  for  the 
hearing.  The  date  for  the  hearing  was  postponed  from  time  to  time  on 
application  by  Shankar  Dat.  Eventually  June  30fch,  1892,  was  fixed  for 
the  hearing,  and  on  September  6th,  1892,  the  case  was  disposed  of,  the 
objection  raised  by  Shankar  Dat  baing  disallowed,  and  it  was  ordered  that 
execution  should  issue. 

But  meanwhile  the  decree-holders  had  taken  other  proceedings  ;  for 
on  March  17th,  1892  (in  consequence  of  Rajah  Hari  Har  Dat's  death), 
they  applied  to  the  execution  Court,  asking  that  the  execution-proceedings 
should  be  continued  against  Rani  Sahudra  Kuar,  widow  of  the  deceased 
Rajah,  whom  the  decree-holders  described  as  heir  of  the  deceased,  and 
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1895       against  Rajah  Shankar  Dafc,   who   the  application  alleged,  was  in  posses- 

FEB.  1.      sion   of   the  property  of  the  deceased.     The  application  asked  that  the 

- —        names  of  those  two  persons  should   be  substituted  on  the  record  for  Rajah 

APPEL-     Hari    Har  Dat's.     Notice  of  this  application   was  sent  to  Rajah  Shankar 

LATE       Oat  under  s.   248  of  the  Code  of  Civil  Procedure  calling  on  him  to  show 

CIVIL       oause  against  it  on  March  29th,  1892.  Raja  Shankar  Dat  showed  cause  on 

'      March  25fch,  1892,  and  raised  the  same  objection  as  he  had  already  set  forth 

17  A.  245=  in  his  previous  objection  on  January  14t.b,  1892,  namely,  that  the  property 

15  A.W.N.    under  attachment  was  his  property  and  was  not  liable  to  be  taken  in  execu- 

(1895)  66     tion   of  a  decree  against  his  deceased    brother.  The  consideration  of  this 

objection  of  March  25th,  1892,  was  from  time  to  time  adjourned  in*tbe  same 

manner  as  the  consideration  of  the  objection  of  January  14th,  on  identical 

applications  made  as  to  each  by  Shaokar  Dat,   and  simultaneously  with 

the  former  objection   it  was  disallowed   on  September  6th,  1892,  by  an 

order  identical  with  that  on  the  other  objection. 

[248]  Rajah  Shankar  Dat  appealed  to  the  High  Court  against  the 
order  disallowing  his  objection  of  the  25th  of  March  1892.  On  the  case 
being  called  on,  the  respondents'  vakil  took  a  preliminary  objection  to  the 
hearing  of  the  appeal.  His  objection  was  founded  on  s.  283  of  the  Code 
of  Civil  Procedure,  and  was  to  the  effect  that  as  the  appellant  had  not 
instituted  any  suit  as  permitted  by  s.  283  to  establish  his  right  to  the 
property  in  dispute,  as  claimed  by  him  in  his  objection  under  s.  278  of 
the  Code  on  January  14th,  1892,  the  order  made  under  s.  281  rejecting 
the  objection  had  become  conclusive  against  the  right  he  then 
claimed,  namely,  the  right  he  now  sought  to  establish  by  the  present 
appeal.  We  have  beard  Mr.  Durga  Gharan  and  Mf .  Conlan  at  length 
on  this  point.  On  a  full  consideration  we  have  come  to  the  conclusion  that 
the  objection  is  untenable  and  unsound.  In  our  opinion  the  crucial  question 
for  our  consideration  is,  would  a  suit  by  Shankar  Dat  in  the  terms  of  s.  283 
of  the  Code  of  Civil  Procedure  have  been  maintainable  ?  Now  the  facts 
show  that  Shankar  Dat  was  brought  into  the  execution-proceedings  by 
the  decree-holders  who,  by  their  application  of  March  17th,  1892, 
treated  him  as  a  legal  representative  of  the  deceased  judgment-debtor. 
Their  application  was  that  the  execution  might  be  continued  as  against 
him.  The  application  was  clearly  one  made  under  s.  234  of  the  Code, 
inasmuch  as  by  it  the  decree- holders  asserted  that  Shankar  Dat  was 
in  possession  of  certain  assets  of  the  deceased  judgment-debtor,  and 
asked  for  sale  of  those  assets  in  execution  of  their  decree.  Notice 
of  that  application  was,  under  S..248  of  the  Code,  served  on  Shankar 
Dat  and  the  application  for  execution  in  the  manner  prayed  for  by 
the  decree-holders  was  eventually  allowed  by  the  execution  Court  on 
August  8tb,  1892.  Mr.  Durga  Charan  admits  that  this  appeal  has 
been  properly  framed  as  an  appeal  from  and  order  passed  under 
s.  244  of  the  Code,  and  that  had  the  decision  been'the  other  way  his 
clients  would  have  bean  entitled  to  appeal ;  and  considering  who  the 
present  litigants  are,  it  is  clear  that  the  matter  decided  by  the  execution 
Court  was  one  between  the  decrue  holders  and  the  representative  of  the 
judgment-debtor.  The  question  decided  by  the  Court  was  as  to  the 
right  of  the  decree-holders  to  bring  to  sale  [249]  certain  property  as 
assets  belonging  to  their  judgment-debtor  in  the  possession  of  the  appel- 
lant, as  to  which  the  latter  set  up  an  adverse  tif.le.  Such  a  question  is  one 
arising  between  the  parties,  or  their  representatives  and  relating  to  the 
execution  of  the  decree.  As  such,  under  the  opening  clause  of  a.  244,  it 
could  be  determined  only  by  an  order  of  the  execution  Court  and  not  by  a 
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separate  suit.  If  Sbaokar  Dafe  were  to  institute  the  suit  mentioned  in  s.  283 
of  the  Code  the  only  issue  which  cOulfl  be  raised  in  that  suit  is,  are  the 
decree- holders  entitled  to  sell  the  house  in  dispute  as  the  property  of  their 
deceased  judgment-debtor  ?  Thnt  is  the  very  question  which  had  been 
decided  by  the  order  under  g.  241.  Bub,  as  Shankar  Dae  was  impleaded  as  a 
legal  representative  under  s.  234  and  as  an  order  had  been  -passed  against 
him  in  that  capacity  under  s.  244  of  the  Oode,  it  clearly  follows  from  the 
opening  clause  of  s.  244  that  he  could  hot  have  maintained  the  separate  suit. 
His  only  remedy  was  by  way  of  appeal  fronc  the  order.  As  to  a  person 
brought  in  as  a  representative  after  decree  it  has  been  held  by  a  Full  Bench 
of  the  Calcutta  High  Court  in  Punchanun  Bandopadhyav.  Eabia  Bibi  (1) 
following  previous  decisions,  that  "an  objection  taken  by  a  person  who 
has  become  the  representative  of  a  judgment-debtor  in  the  course  of  the 
execution  of  a  decree  to  the  effect  that  the  property  attached  in  satisfac- 
tion thereof  is  his  own  property  and  not  held  by  him  as  such  representa- 
tive is  a  matter  cognisable  only  under  s.  244  of  the  Code,  and  is  not  tha 
proper  subject-matter  of  a  separate  suit  by  a  party  against  whom  an 
adverse  order  may  have  been  passed."  That  case  is  quite  on  all  fours  with 
the  facts  in  this  case.  From  the  moment  the  appellant  Shankar  Dat  was 
impleaded  as  a  legal  representative  holding  assets  of  the  deceased  judg- 
ment-debtor the  two  proceedings  must  be  taken  to  have  been  proceedings 
under  s.  244.  Up  to  that  time  Shankar  Dat  no  doubt  had  been  a  stranger 
prosecuting  a  claim  under  s.  278  to  the  disputed  property.  But  as  soon 
as,  by  the  citation  of  the  decree- holders  under  s.  234,  he  became  a  repre- 
sentative, he  from  that  time  ceased  to  be  a  stranger  to  the  execution- 
proceedings  and  became  a  party  as  representative  of  the  deceased 
[250]  judgment-debtor.  The  sections  278  to  283  of  the  Code  deal  with 
persons  who  at  the  time  are  strangers  to  the  execution,  while  s.  244 
deals  with  parties  and  their  represenatives,  and  Shankar  Dat  was  none 
the  less  a  representative  because  be  was  brought  in  as  such  after  decree 
and  while  execution-proceedings  were  in  progress.  That  being  so,  we  are 
of  opinion  that  the  objection  he  had  filed  on  January  14th,  under  s.  278 
of  the  Code  as  a  stranger  to  the  execution-proceedings,  fell  to  the  ground 
and  was  superseded  by  the  proceedings  under  s.  244,  in  which  Shankar 
Dat  occupied  the  position  of  a  representative.  That  objection  was  hence- 
forth useless  and  infructuous,  and  might  well  have  been  laid  aside  by  the 
Court  as  if.it  were  a  dropped  proceeding.  We  hold  that  subsequently  to 
March  17th,  1892,  there  was  but  one  proceeding  pending  in  the  execution 
Court  and  not  two  proceedings,  and  though  some  orders  of  adjournment 
were  nominally  passed  on  the  objection  of  January  14th,  1892,  and  a  copy 
of  the  order  disallowing  the  objection  was  written  on  it  also,  still  in  our 
opinion  those  acts  of  the  Court  were  perfectly  unnecessary  and  super- 
fluous. There  was  but  one  order  and  one  only  on  September  6ch,  1892, 
and  it  did  not  become  two  orders  because  it  was  written  on  the  petition 
of  objection  of  January  14th,  as  well  as  on  that  of  March  25th,  1892. 

Of  course  if  it  had  been  the  case  that  before  the  proceedings  under 
s.  244  had  commenced,  i.e.,  before  Shankar  Dat  had  been  constituted  a  legal 
representative  by  the  application  under  s.  234,  any  order  allowing  or 
disallowing  the  objections  made  by  him  under  s.  278  had  been  passed, 
that  order  made  under  such  circumstances  would  have  been  conclusive  if 
no  suit  had  been  instituted  within  one  year  to  contest  it.  But  once  a 
.person  has  been  made  a  representative  of  a  deceased  judgment-debtor  all 

(1)  17  G.  711. 

485 


1395 
PBB.  l. 

APPEL- 
LATE 
CIVIL. 

17  A  245=i 
15  A  W.H. 
(1893)  66. 


17  All.  281 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol. 


1895        questions  between  him  and  the  other  party  relating  to  the  execution  of 
FEB.  i.      the  decree  must  be  decided  under  s.  244,  and  none  the  less  so  because  that 

person  while  a  stranger  to  the  execution  may  have  filed  an  objection  under 

APPEL-     s.  278  of  the  Code.     In  our  opinion  such  an  objection  at  once  disappears 
LATE       on  the  commencement  of   proceedings  under  s.  244  and  any  formal  order 
CIVIL       passed  on  it  is  superfluous. 

'  [251]  For  the  above  reasons  we  are  of  opinion  that  the  appellant  could 

17  A  245=    not   bave  maintained  a  suit  to  establish  a  right  to  the  property  in  dispute 

15  A.W  N     claimed  by  him  in  his  objection  of  January  14bh,  1892.  We  therefore  hold 

(1895)  66.     that  the  preliminary  objection  taken  by  Mr.  Durga  Charan,  which  proceeds 

on  the  supposition  that  the  order  passed  on  that  objection  is  conclusive 

within  the  meaning  of  s.  283,  oannob  he  supported. 

We  accordingly  proceed  to  hear  the  appeal  on  the  merits. 
BLAIR,  J. —  I  entirely  concur  in  the  conclusion  and  reasons  of  my 
brother,  and  wish  only  to  add  a  few  words  to  emphasise  my  opinion  on 
the  nature  of  the  proceedings  enquired  into.  The  judgment-creditor  was 
throughout  dominus  litis.  It  was  in  his  power  and  at  his  own  choice  to 
proceed  with  his  execution  at  large  without  putting  upon  the  record  a 
representative  of  the  judgment-debtor.  In  such  a  case  a  third  person, 
who  was  neither  a  party  to  tbe  suit  nor  a  representative,  could  have  taken 
objections  in  the  proceedings  under  s.  278.  On  the  other  hand,  it  was  in 
the  option  of  the  judgment-creditor  to  proceed  under  s.  234  against  a 
representative  of  the  deceased  in  possession  of  the  assets  in  relation  to 
which  execution  is  sought.  In  my  opinion  the  moment  the  judgment- 
creditor  chose  to  introduce  into  these  execution- proceedings  the  appellant 
in  this  case,  as  a  representative  holding  assets  of  the  original  judgment- 
debtor,  he,  in  point  of  law,  absolutely  extinguished  any  proceedings  which 
had  been  taken  under  s.  278.  The  current  of  decisions  is  clear.  Section 
278  applies  only  to  persons  who  are  not  parties  to  the  proceedings.  The 
moment  a  person  wbo  had  taken  an  objection  under  s.  278  was  made  by 
the  decree-holder  a  party  to  the  proceedings  he  was  excluded  from  the 
category  of  persons  to  whom  alone  s.  278  applies  and  included  in  the 
category  of  persons  to  whom  no  other  section  than  244  is  applicable.  I 
conceive  therefore  that  there  was  not  in  point  of  law  any  proceeding  under 
s.  278  before  the  Judge  at  the  time  when  he  affected  to  deal  with  the 
objection  under  that  section  and  that  all  he  said  or  did  under  that  section 
is  an  absolute  nullity.  We  now  proceed  to  deal  with  the  appeal. 

[252]  [On  the  4th  of  February  1895  the  appeal  was  disposed  of,  being 
decreed  with  costs  with  reference  to  a  previous  decision  of  the  same 
Bench  in  F.A.  No.  268  of  1892,  decided  on  the  29bh  of  January  1895.1 
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17  A.  232  =  15  A.W.N,  (1895)97.  J895 

ORIGINAL  CIVIL.  PEB^H. 

Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt.  ORIGINAL 

CIVIL. 

THE  HIMALAYA  BANK,  LIMITED,  IN  LIQUIDATION  (Plaintiff)  v.  F.  W.      i"~^2.= 
QUARRY  AND  ANOTHER  (Defendants).*     [llth  February,  1895.]          15  A  w  lT 

Act  No.  VI  of  1882  (Indian  Companies  Act)  Part  IV,  ss.  130, 132— Company—  Winding  up     ^395)  97. 
— "Court"— Act  No.  IV  of  1882  (Transfer  of  Property  Act),  s.  59— Mortgage  by 
deposit  of  title-deeds — Mortgage  by  deposit  of  title-deeds  in  Mufassal  before  the  coming 
into  force  of  Act  No.  IV  of  1882. 

Held  that  with  regard  to  a  Company  the  registered  office  of  which  was  at 
Mussoorce  "  the  Court,"  as  that  term  is  used  in  Fart  IV  of  Aot  No.  VI  of  1682 
(Indian  Companies  Aot),  means  the  Court  of  the  District  Judge  of  Saharanpur, 
and  not  that  of  the  Subordinate  and  Small  Cause  Court  Judge  sitting  at  Mus- 
sooree  or  Dehra. 

Up  to  the  1st  of  July  1882,  being  the  date  of  the  coming  into  force  of  Aot 
No.  IV  of  1882,  there  was  no  difference  between  the  law  in  the  Mufassal  and  that 
prevalent  in  the  Presidency  towns  as  to  the  validity  of  a  mortgage  created  by  a 
deposit  of  title-deeds  with  a  weditor  with  intent  to  secure  a  debt.  Waghela  Raj- 
tanji  v.  Shekh  Masludin  (1)  ;  Vardtn  Selh  Sam  v.  Luckpathy  Royjee  Lallah  (2)  ; 
Bunsee  Dhur  v.  Heera  Lall  (3)  ;  Lalji  v.  Gobind  Ram  (4)  and  Mirea 
Muhammad  Ali  v.  Nawab  Salat  Jang  (5)  referred  to. 

A  mortgage  effected  as  above  described  will  cover  future  advances  as  well  as 
the  existing  debt  or  contemporaneous  advance  in  respect  of  which  it  was  made. 
Ex  parte  Langston  (6)  referred  to. 

£D.,  53P.W.R.  1907.] 

THE  facts  of  this  case  are  as  follows  : — 

This  was  a  suit  instituted  in  the  Court  of  the  Subordinate  Judge  of 
Dehra  Dun,  by  the  Himalaya  Bank,  Limited,  through  the  Official  Liqui- 
dator, to  recover  a  sum  of  Es.  20,000  alleged  to  be  due  from  one  F.  W. 
Quarry,  a  Vakil  of  the  High  Court,  and  his  wife  to  the  Bank  upon  an  over- 
drawn joint  account.  The  plaintiff  stated  that  some  Bs.  50,000  were  in 
reality  due  on  the  account,  but,  in  a  much  [253]  as  there  was  little  probabi- 
lity of  recovering  more  than  the  sum  specified,  the  balance  of  the  claim  had 
been  relinquished.  The  plaintiff  also  claimed  a  declaration  that  a  deposit 
of  title-deeds  relating  to  property  in  Mussooree,  known  as  the  Powys  Cot- 
tage estate,  said  to  have  been  made  with  the  plain  tiff -bank  on  the  3rd  of 
May,  1878,  as  security  for  overdrafts  on  the  said  account  constituted  a 
valid  mortgage  of  the  estate,  and  prayed  that  a  decree  might  be  given  for 
sale,  if  necessary,  of  that  estate.  The  plaintiff  asked  for  costs  and  future 
interest,  and  further  claimed  that  the  decree  might  authorize  the  sale  or 
acceptance  of  the  surrender  value  in  part  payment  of  the  Es.  20,000  of  a 
certain  policy  of  insurance  granted  on  the  life  of  the  first  defendant  in 
favour  of  the  second  defendant  by  the  Positive  Government  Security  Life 
Insurance  Co.,  and  assigned  to  the  Bank  by  the  second  defendant  on  the 
28th  of  October,  1884. 

This  last  claim  was  admitted  on  the  part  of  the  defendants.  As  to 
the  other  issues  raised  by  the  plaint  the  first  defendant  while  the  case  was 
before  the  Subordinate  Judge  either  traversed  or  declined  to  admit  them. 
He  also  stated  that  if  the  account  were  examined  it  would  probably  be 
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1895       found  that  some  Us.  5,000  were   due  to  him    for  professional  services  by 

FEB.  11.     the  plaintiff-bank.     The  suit,  as  has  been  mentioned,   was  originally   filed 

in  the  Court  of  the  Subordinate  Judga  of  Debra    Dun,  but,    wben    it  had 

ORIGINAL  reached  the  stage  of  issues  having  been  fixed  was,  on  the  application  of  the 

ClVIL.      plaintiff,  transferred  to   the    High    Court  for    trial  in  the  exercise  of  its 

extraordinary  original  civil  jurisdiction. 

Mr.  A.  Strachey  and  Mr.  H.  Vansittart,  for  the  plaintiff. 
15  l.W.N,  Mt  p   Wf  Quarry  for  bne  defendants. 

(1895)97. 

JUDGMENT. 

BLAIR,  J. — This  suit  was  instituted  in  the  Court  of  the  District  Judge 
of  Saharanpur,  thence  transferred  to  the  High  Court  by  its  order  of  13th 
August,  1894,  and  now  comes  before  us  in  the  exercise  of  our  extraordinary 
original  civil  jurisdiction.  Mr.  Strachey  and  Mr.  Vansittart,  appear  for 
the  plaintiff-bank. 

The  defendant,  F.  W.  Quarry,  appears  in  person  for  himself  and  as 
vakil  for  his  wife,  the  second  defendant. 

[254]  He  takes  the  preliminary  objection  that  the  whole  liquidation 
proceedings,  including  the  appointment  of 'the  liquidator,  are  invalid,  on 
the  ground  that  they  were  taken  in  a  Court  which  had  no  jurisdiction  to 
entertain  such  proceedings.  The  Court  in  which  a  suit  must  be  brought 
for  a  Company's  liquidation,  is  thus  defined  by  s.  130  of  Act  No.  VI  of 
1882: — "'Court*  shall  mean  the  principal  Court  having  original  civil 
jurisdiction  in  the  place  in  which  the  principal  registered  office  of  the 
Company  is  situate." 

The  principal  registered  office  of  the  plaintiff  Company  is  at  Mus- 
sooree.  The  same  person  possesses  both  the  powers  of  a  Subordinate  Judge 
and  those  of  a  Small  Cause  Court  Judge,  and  in  both  capacities  holds  his 
Court  at  Mussooree,  in  which  place  no  higher  Court  possessing  civil  juris- 
diction sits.  The  liquidation  proceedings,  it  was  contended,  should  there- 
fore have  been  brought  in  the  Court  of  the  Subordinate  Judge,  and  the 
Court  of  District  Judge  at  Saharanpur  had  no  jurisdiction.  To  adopt  that 
construction  of  s.  130  of  Act  No.  VI  of  1882  would  require  us  to  read 
into  that  section  after  the  word  "  jurisdiction  in  "  the  words  "  and  sitting 
in  the  place,  &c."  No  authority  was  cited  in  favour  of  this  contention  nor 
was  it  raised  either  in  the  Court  below  or  in  this  Court  upon  the  hearing 
of  the  application  to  transfer.  It  was  suggested  to  us  that  the  policy  of 
the  Act  was  to  provide  prompt  and  inexpensive  means  for  the  disposal  of 
the  numerous  cases  which  arise  in  small  liquidations.  I  am  of  opinion  that 
the  policy  of  the  Act  was  to  provide  a  Court  of  high  competence  to  deal 
with  matters  often  involving  large  interests  and  complex  questions.  We 
overruled  this  objection  to  our  jurisdiction,  which  indeed  hardly  needed 
the  elaborate  refutation  of  Mr.  Strachey,  who  appears  for  the  plaintiff 
Company.  A  further  objection  to  our  jurisdiction  was  taken  at  the  close 
of  the  first  defendant's  speech,  and  was  taken  for  himself  only.  He  claimed 
as  an  Englishman  to  be  entitled  to  have  his  case  tried  by  sworn  Judges, 
and  impeached  the  enactment  of  s.  13  of  the  Oaths  Act  as  ultra  vires  of 
the  Indian  Legislature.  The  contention  was  not  supported  by  even  a 
decent  semblance  of  legal  argument.  The  inconsecutive  and  inconclusive 
observations  addressed  to  us  at  [255]  great  length  by  Mr.  Quarry  were 
in  my  opinion  a  gross  abuse  of  the  indulgence  of  the  Court  which  had  been 
extended  to  him  in  his  difficult  position  as  uniting  the  two  characters  of 
party  and  advocate.  It  was  also  a  scandalous  waste  of  public  time.  The 
objection  was  overruled. 
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Tbe  suit,  in  so  far  as  it  involves  matter  of  contention,  is  a  suit  for  the       1895 
payment  of  Rs.  ^0.000  and  for  a  declaration  that  a  good  and  valid  mort-    FEB.  11. 

gage  had  been  made  of  certain  immoveable  property  called  Powys  Cottage 

as  a  security  for  an    overdrawn    floating   banking    account,    and,  failing  ORIGINAL 
payment,  for  the  enforcement  of  that  mortgage.  CIVIL. 

Tbe  Rs.  20,000  is  part  of  a  larger  sum,    probably  about  R<?.  50,000, 
alleged  t,o  be  due,  the  remainder  of  the   debt   being  relinquished   by  the  17  A.  252= 
plaintiff  Company  as  beyond  hope  of  recovery.  13  I.W.N. 

The  material  allegations  of  the  plaint  are  that  in  1878,  the  second  (1895)  97. 
defendant  was  indebted  to  the  plaintiff- bank  with  which  she  had  a  current 
accounb,  and  that  on  May  3rd,  in  that  year  the  first  defendant,  as  her 
agent,  deposited  with  the  back  the  title-deeds  of  Powys  Cottage  as  a 
security.  That  in  I860,  the  plaintiff-bank  was  directed  to  make  a  joint 
account  of  the  separate  accounts  of  the  two  defendants,  which  henceforth 
stood  in  their  joint  names,  both  of  them  severally  operating  upon  both 
sides  of  the  account,  the  title-deeds  of  Powys  Cottage  *emaining  in  the 
possession  of  the  bank  as  security  for  the  joint  account.  That  on  or  about 
October  1884,  the  first  defendant,  upon  his  own  account  and  on  that  of 
his  wife  having  promised  to  effect  a  good  legal  mortgage  of  the  Powys 
Cottage  estate,  tcok  away  for  that  purpose  two  of  the  deeds  from  the  bank. 
No  legal  mortgage  was  ever  executed.  The  defendants  in  1891  refused  to 
make  the  legal  mortgage,  and  the  plaintiff  alleges  that  such  failure  to 
execute  was  due  to  the  fraud  of  the  defendants. 

The  case  which  was  proved  differs  in  some  respects  from  that  set  up 
in  the  plaint.  The  allegation  that  the  direction  to  make  the  account 
a  joint  account  was  given  in  1880  was  obviously  founded  [256]  upon 
an  entry  in  the  bank's  books  in  that  year  of  Mr.  Quarry's  name  at  the 
corner  of  the  ledger  in  addition  to  that  of  Mrs.  Quarry  with  which  that 
account  was  beaded.  It  appears  on  that  part  of  the  account  for  the  first 
time.  Tbe  liquidator  could  have  had  no  personal  knowledge  of  the  matter, 
and  it  was  alleged  by  Mr.  Strachey,  and  not  denied  by  Mr.  Quarry  that  no 
communication  had  passed  in  relation  to  this  suit  between  the  liquidator 
and  the  only  person  who  possessed  a  personal  knowledge  of  all  facts  in 
relation  to  the  account,  Mr.  Moss,  who  had  been  the  bank's  manager 
through  the  whole  period  of  the  bank's  existence.  It  is  notorious  that 
Mr.  Moss  had  been  confined  in  Naini  Jail  from  a  time  prior  to  the  com- 
mencement of  this  suit  up  to  the  moment  of  his  appearance  in  Court  as  a 
witness  for  the  plaintiff.  Mr.  Moss's  allegation  differs  from  the  plaint  in 
this  that  he  alleges  the  account  to  Lave  been  a  joint  account  from  the  very 
commencement  in  August  1874,  and  that  from  that  date  continuously  the 
first  defendant  operated  upon  both  sides  of  the  account.  Tbe  complaint  of 
Mr.  Quarry  that  his  defence  had  been  prejudiced  by  not  having  his  atten- 
tion called  by  the  plaint  to  the  items  anterior  to  1880,  seems  to  me  to  be 
groundless  ;  for  be  had  himself  applied  in  a  letter  of  January  9th,  1886, 
(Ex.  X)  for  a  pass-book  relating  to  the  earlier  items,  and  it  is  not  disputed 
that  the  pass-book  relating  to  the  whole  account  had  been  before  him,  and 
had  been  to  some  extent  examined  by  him.  His  letter  of  January  29th,  1886, 
(Ex.  66)  shows  that  among  the  items  of  the  vouchers  for  which  he  desired 
copies,  none  were  of  an  earlier  date  than  1879.  I  understand  that  the 
vouchers  for  every  item  were  in  Court  ready  to  be  produced  if  asked  for, 
and  that  Mr.  Quarry  had  been  allowed  every  facility  for  their  inspec- 
tion. 

After  carefully  considering  every  case  that  has  been  cited  in 
argument,  I  have  come  to  the '  conclusion  that  there  is  no  substance 
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1895       m  an>"  °f  tQe  technical  contentions  argued  for  the  defence.     It  seems  to  me 
FEB.  11.    that  there  can  be  no  question  whatever  that  the  deposit  of  deeds  as  secu- 
rity for  an  overdrawn  account  constitutes  in  English  law  a  good  equitable 
ORIGINAL  mortgage  and  in  Indian  law  a   good  simple  mortgage.     It  seems  to  me 
CIVIL,     clear  that  upon  grounds  of  common  [257]  sense  as  well  as  authority  it 
is  reasonable  to  infer  from  the  continuance  for  a  long  time  of  the  deposit 
17  1,  252=  Of  title-deeds  that  they  are  intended,  as  between  the  parties,  as  security 
15A.W.N     fora  continued  contemporaneous  over-draft.     I  feel  no  doubt,  therefore, 
(S895)  97.    that  if  the  facts  set  forth  by  the  plaintiff  are  proved,  a  perfectly  good 
and  efficient  security  was  created   by  the  deposit  of  these  deeds  in  1878, 
and  that  they  remained  as  such  security  until  the  close  of  the  bank. 

[The  remainder  of  the  judgment  is  occupied  solely  with  the  questions 
of  fact  arising  in  the  case  and  is,  therefore,  nob  reported.  ] 

BuRKlTT  ,  J. —  This  suit  has  been  instituted  by  the  Official  Liqui- 
dator of  the  Himalaya  Bank,  Limited,  to  recover  from  the  defendants 
the  sum  of  Es.  20,000  on  the  allegation  that  the  defendants  were  on  July 
8th  1891,  in  debt  to  the  bank  on  their  joint  overdrawn  banking  account 
to  an  amount  of  more  than  Es.  50,  000,  including  interest  ;  but  as  the 
plaintiff-bank  did  not  hope  to  be  able  to  realise  more  than  Es.  20,  000' 
from  the  defendants  it  relinquished  its  claim  to  anything  more  than 
Es.  20,  000  and  asked  for  a  decree  for  that  sum  only.  The  plaint  further 
prayed  for  a  declaration  that  a  deposit  of  title-deeds  alleged  to  have  been 
made  by  the  first  defendant  in  the  bank  on  May  3rd,  1878,  is  a  good  and 
valid  mortgage  of  the  Powys  Cottage  estate  in  Mussooree,  and  for  an 
order  that  if  the  Es.  20,000  be  not  paid,  the  Powys  Cottage  estate  be 
sold  and  the  proceeds  applied  towards  payment  of  that  sum.  There  is 
also  a  prayer  for  costs  and  future  interest  on  Ks.  20,000  from  date  of  suit. 
The  plaint  finally  contains  a  prayer  that  the  plaintiff-bank  be 
authorised  to  sell  or  accept  the  surrender  value  in  part  payment  of  the 
Es,  20,000  of  a  certain  policy  of  insurance  granted  on  the  life  of  the  .first 
defendant  in  favour  of  his  wife,  the  second  defendant,  by  the  Positive 
Government  Security  Life  Insurance  Co.,  Ld.,  which  had  been  assigned 
to  the  plaintiff-bank  by  Mrs.  Quarry  on  October  28th  1884.  As  to  this 
last  prayer  I  may  say  that  the  defendants  admit  the  claim  of  the  bank. 
This  question  need  not  again  be  referred  to. 

The  suit  was  instituted  in  the  Court  of  the  Subordinate  Judge  of  the 
Dehra  Dun  district,  but,  on  the  application  of  the  plain  tiff- [258]  bank, 
was  transferred  for  trial  to  this  Court  in  the  exercise  of  its  extraordinary 
original  civil  jurisdiction.  The  plaintiff -bank  was  represented  at  the  trial 
by  Mr.  Strachey  and  Mr.  Vanstttart.  The  defendants  were  not  represented 
by  Counsel,  but  the  first  defendant,  (who  is  a  vakil  of  this  Court)  conducted 
the  defence  on  his  own  behalf  and  also  on  behalf  of  his  wife,  the  second 
defendant,  from  whom  beheld  a  vakalatnamah.  Only  two  witnesses  were 
examined,  namely,  F.  Moss,  the  late  manager  of  the  Himalaya  Bank,  and 
the  first  defendant :  the  second  defendant  was  not  called. 

Stated  generally — and  without  going  into  any  details  for  the  present 
— the  case  for  the  bank,  on  the  evidence  of  the  witness  Moss  and  on  the 
numerous  exhibits  filed,  is  that  in  August  1874,  a  floating  current  account 
was  opened  in  the  bank  in  Mr.  Quarry's  name  under  instructions  from 
the  first  defendant ;  that  both  defendants  were  to  operate  on  that  account, 
both  of  them  paying  in  and  drawing  out  money  ;  that  in  May,  1878,  that 
account  was  overdrawn  by  nearly  Es.  6,500  ;  and  that  on  May  3rd,  1878, 
the  title-deeds  of  the  Powys  Cottage  estate  were  deposited  in  the  bank  by  the 
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first  defendant  as  security.     Ib  is  further  contended   that  the   defendants        1895 
from  time  to  time  promised  to  execute  a  regular   mortgage  of  the  Powys     FEB.  11. 

Cottage  estate  to  the  bank,  and  that  two  of  the  title-deeds  were  in  October        

1881,  handed  back  to  the  first  defendant  for  the  express  purpose  of  drafting  ORIGINAL 


the  mortgage  ;  that  despite  frequent  promises  and  expressions  of  regret 
at  the  delay  by  the  first  defendant  the  mortgage  was  not  executed,  though 
the  overdraft  continued  to  increase,  and  that  the  first  defendant  retained 
possession  of  the  two  title-deeds  till  the  bank  went  into  liquidation,  when 
he  was  ordered  to  restore  them  by  the  Judge  of  Saharanpur,  in  whose 
Court  the  liquidation  proceedings  were  pending. 

No  written  statement  was  put  in  by  either  defendant,  but  the  Sub- 
ordinate Judge,  before  the  suit  was  removed  to  this  Court  for  trial,  question- 
ed the  first  defendant  generally  as  to  the  allegations  of  the  plaint.  The 
first  defendant  in  that  examination  traversed  or  declined  to  admit  any  of 
the  material  facts  stated  in  the  plaint,  except  as  to  the  matter  of  the  in- 
surance policy  which  he  admitted.  He  also,  as  [259]  vakil  for  his  wife, 
adopted  a  similar  line  of  defence.  As  to  the  sum  alleged  to  be  due  from 
him,  he  asserted  that,  if  the  accounts  were  properly  examined,  it  probably 
would  be  found  that  he  was  owed  some  Us.  5,000  or  thereabouts  by  the 
bank,  for  professional  services,  which  he  had  not  drawn. 

Among  the  issues  framed  by  the  Subordinate  Judge  is  one  for  which, 
as  far  as  I  can  see,  no  foundation  had  been  laid  in  the  pleadings.  It  is 
the  first  issue,  and  is  as  follows  : — "  Were  the  proceedings  to  liquidate 
the  plaintiff -bank  taken  in  a  Court  which  was  without  jurisdiction  for 
that  purpose?"  The  Subordinate  Judge  on  this  issue  called  on  the  first 
defendant  to  state  and  support  his  plea  to  the  jurisdiction  of  the  District 
Judge  of  Saharanpur  to  liquidate  the  plaintiff-bank.  His  argument  in 
this  Court  was  that  as  the  "registered  office"  of  the  Himalaya  Bank, 
Limited,  was  at  Mussooree  in  the  Dehra  Dun  district,  the  Court  of 
the  Subordinate  Judge  of  Dehra,  a  Court  which  sits  in  Mussooree  for 
six  months  in  the  year  and  at  Dehra  during  the  remaining  months, 
was,  under  s.  130  of  the  Indian  Companies  Act,  "  the  Court  "  in°which 
the  liquidation  proceedings  should  have  been  taken,  and  not  the  Court 
of  the  District  Judge  of  Saharanpur.  On  the  basis  of  this  contention 
it  was  argued  that  the  appointment  of  the  liquidator  by  the  Dis- 
trict Judge  was  bad  and  that  this  suit  by  the  bank  in  the  name  of  that 
liquidator  could  not  be  maintained.  We  overruled  this  contention,  as  we 
were  of  opinion  that  before  we  could  accept  it  we  should  have  to  read  the 
words  "  and  sitting  at "  into  s.  130  after  the  words  "  jurisdiction  in  "  in 
the  third  line  of  that  section.  The  "  principal  Court  having  original  civil 
jurisdiction  "  in  Mussooree,  where  the  registered  office  of  the  bank  was 
situate,  is  the  Court  of  the  District  Judge  of  Saharanpur  and  not  the  Court 
of  the  Subordinate  Judge  of  Dehra.  The  jurisdiction  of  the  District  Judge 
of  Sabaranpur,  as  such,  extends  over  the  three  revenue  districts  of 
Muzaffarnagar,  Saharanpur  and  Dehra,  in  the  latter  of  which  Mussooree 
is  situate,  and  though  the  District  Judge  does  not  usually  sit  at 
Mussooree,  or  indeed  at  any  place  other  than  Saharanpur  within  his 
jurisdiction,  for  civil  business,  he  is  none  the  less  throughout  all  the  three 
[260]  revenue  districts  within  his  jurisdiction  the  "  principal  Court  having 
original  civil  jurisdiction  "  in  every  place  within  those  districts.  This  is 
clear  from  the  General  Clauses  Act  (No.  I  of  1868),  as.  2  and  12,  the  Ben- 
gal, N.-W.P.  and  Assam  Civil  Courts  Act  (No.  XII  of  1887),  s.  10,  and 
Act  No.  XXI  of  1871,  s.  3,  as  modified  by  Act  No.  XII  of  1891.  The  Dis- 
trict Judge  of  Saharanpur  is  therefore  "  the  Court,"  as  that  term  is  used  in 
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13  A.W.K. 
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1895        Part  IV  of  the  Companies  Act,  and  the  liquidation  proceedings  were  pro- 
PEB.  11.     perly  taken  in  his  Court  at  Saharanpur. 

One  of  the  most  important  prayers  of  the  plaint  is  that  a  mortgage 

ORIGINAL  by  deposit  of  title-deeds  said  to  have  been  made  to  the  Bauk  in  May  1878 

CIVIL.      should  be  declared  to  be  a  good  and  valid  mortgage.     The  position  taken 

up  by  the  first  defendant  as  to  this  is  (1)  that  no  such  mortgage  was  in 

17  A.  252=  faC(;  made,  (2)  that  a  mortgage  of  the  kind'kaown  to  English  law  as  an  in 
15  A.W.N.  equitable  mortgage  by  deposit  of  title-deeds  was  unknown  to  Indian  law  in 
(1895)  97.  the  Mufassal  (as  distinguished  from  the  Presidency-towns)  and  could  not 
be  enforced.  I  propose  first  to  take  up  and  discuss  the  second  contention. 
Broadly  stated,  the  first  defendant's  contention  is  that  s.  59  of  the  Trans- 
fer of  Property  Act,  No.  IV  of  1882,  did  no  more  than  codify  the  law  as 
it  existed  when  that  Act  was  passed,  and  that  as  the  first  clause  of  that 
section  undoubtedly  now  prevents  the  creation  in  the  Mufassal  of  a  mort- 
gage by  delivery  of  documents  of  title  to  immoveable  property  by  a  creditor 
with  intent  to  create  a  security  for  one  hundred  rupees  or  upwards,  it 
follows  that  such  a  mortgage  was  unknown  to  the  law  in  the  Mufaasal 
previous  to  the  coming  into  force  of  Act  No.  IV  of  1882,  and  cannot  ba 
enforced  by  suit. 

To  that  contention  I  am  unable  to  accede.  I  am  of  opinion  that 
s.  59  of  the  Transfer  of  Property  Act  did  make  a  very  great  and  important 
change  in  the  law.  Before  that  Act  came  into  force  there  was  no  law  at  all 
resembling  the  Statute  of  Frauds  in  force  in  the  Mufassal.  There  was  no 
enactment  which  required  that  a  transaction  of  the  nature  of  a  mortgage 
securing  Ks.  100  or  upwards  should  be  in  writing  and  registered.  The  law 
then  made  no  provision  requiring  contracts,  e.g.,  of  mortgage  or  sale,  to  be 
in  [261]  any  particular  form.  Contracts  might  be  oral  or  in  writing,  but, 
if  reduced  to  writing,  the  Registration  Act  required  that  in  pertain  circum- 
stances they  should  be  registered.  As  remarked  by  Mr.  Macphersou  at 
the  commencement  of  Chapter  IV  of  his  well-known  treatise  on  the  Law 
of  Mortgage  in  British  India, — "  Previous  to  the  1st  of  July  1882,  when 
Act  IV  of  1882  came  into  force,  parties  might  throughout  India  enter  into 
a  contract  of  mortgage  in  the  same  manner  as  they  might  make  any  other 
contract,  that  is  to  say,  their  agreement  might  be  either  verbal  or  in  writing." 
This  extract  contains,  I  have  no  doubt,  a  correct  exposition  of  the  law  as  it 
stood  before  July  1882,  and  the  defendant  has  failed  to  cite  any  authority 
to  the  contrary.  That  which  a  Court.bound  to  decide  according  to  "justice, 
equity  and  good  conscience  "  in  the  absence  of  any  express  enactment,  has  to 
look  at  is  the  intention  of  the  parties  to  an  agreement,  and,  on  ascertaining 
that  agreement,  it  is  the  duty  of  the  Court  to  enforce  it,  if  it  be  a  lawful  con- 
tract, without  imposing  on  the  parties  to  it  a  particular  form  which  the  law, 
as  it  stood  when  the  contract  was  made,  did  not  require.  Their  Lordships 
of  the  Privy  Council  in  Waghela  Rajsanji  v.  Shekh  Masludin  (1)  interpret 
"equity  and  good  conscience  to  mean  the  rule  of  English  law,  if  found 
applicable  to  Indian  society  and  circumstances."  Now,  bearing  iu  mind 
who  the  parties  to  this  suit  are  and  the  strong  probabilities  that  they  in- 
tended to  contract  according  to  English  law,  it  is  difficult  to  imagine  why 
the  alleged  contractual  agreement  (which  is  one  of  a  nature  recognised 
and  enforced  by  English  law)  should  be  considered  to  be  inapplicable  to 
them.  In  Varden  Seth  Sam  v.  Luckpathy  Bayjee  Lallah  (2),  at  pages  324 
and  325,  their  Lordships  of  the  Pi  ivy  Council,  applying  the  rule  of  "justice, 
equity  and  good  conscience  "  and  distinguishing  between  the  lex  loci  re- 
ft) U  LA,  89,  (2)  9  M.I.A.  303  (307). 
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sites  (i.e.,  the  Mufassal)  and  tho  lex  loci  contractus  i.e.,  the  Presidency  1895 
town  of  Madras),  held  thafc  the  former  law  did  not  forbid  the  creation  of  a  FEB.  11. 
lien  by  a  contract  such  as  that  sued  on  in  the  present  case,  i.e.,  by  deposit 
of  title-deeds.  The  first  defendant  contends  that  the  case  is  not  in  point,-  ORIGINAL 
as  the  deposit  was  made  within  the  Presidency  town.  I  however  regard  CIVIL. 
[262]  the  observations  of  their  Lordships  as  a  clear  authority  for  the  pro- 
position that  no  law  existed  forbidding  the  creation  of  a  mortgage  lien  by  17  *•  252=> 
deposit  of  title-deeds  in  the  Mufassal  of  the  Madras  Presidency.  It  has  1S  *•"•"• 
not  been  shown  that  the  law  in  the  N.W.P.  Mufassal  was  different.  (1898>  97- 
Similarly  in  Bunsee  Dhur  v.  Heera  Lall  (1),  it  was  held  by  this  Court 
that  "  by  the  deposit  of  deeds  a  security  resembling  a  simple  mortgage  is 
created,"  but  the  Court  was  in  that  case  unable  to  give  effect  to  the  secu- 
rity as  the  opposite  party  had  a  registered  sale-deed  which  took  effect 
against  the  oral  agreement  by  which  the  security  had  been  created  and 
had  had  no  notice  of  the  lien  by  deposit.  The  first  defendant,  as  to  that 
case,  contends  it  was  unnecessary  for  the  Court  to  decide  whether  a  valid 
mortgage  had  been  created  as  the  registered  sale-deed  must  have  prevail- 
ed. But  surely  that  is  not  so.  Unless  the  Court  had  come  to  the  conclusion 
that  a  good  mortgage  security  had  been  created,  it  would  not  have  been 
necessary,  in  the  face  of  the  registered  sale-deed,  to  inquire  into  the  ques- 
tion of  notice.  And  as  further  authority  for  the  proposition  that  in  the 
Mufassal  no  writing  was  a  necessary  condition  precedent  to  the  creation 
of  a  good  and  valid  mortgage  or  sale  before  the  passing  of  Act  No.  IV 
of  1882,  and  that  there  is  no  Statute  of  Frauds  in  force  in  this  country, 
I  would  refer  to  the  case  of  Ldlji  v.  Gobind  Bam  Jani  (2)  and  to  Mirza 
Muhammad  AH  v.  Nawab  Salai  Jang  (3).  On  che  above  authorities 
I  have  come  to  the  conclusion  that  up  to  July  1st,  1882,  there  was  no 
difference  between  the  law  in  the  Mufassai  and  that  prevalent  in  the 
Presidency  towns  as  to  the  validity  of  a  mortgage  created  by  a  deposit 
of  title-deeds  with  a  creditor  with  intent  to  secure  a  debt.  Such  a  trans- 
action is  quite  consistent  with  the  principles  of  justice,  equity  and  good 
conscience  as  interpreted  by  the  Privy  Council,  and  is  not  inapplicable 
to  Indian  society  and  circumstances.  And  even  in  the  absence  of 
authority,  I  would  have  but  little,  if  any,  difficulty  in  holding  that  suoh 
contract,  if  proved,  was  one  which  a  Court  ought  to  enforce,  if  not 
forbidden,  as  is  the  case  since  July  1882,  by  statute. 

[263]  It  has  been  held  in  English  cases  that  the  possession  of  the 
title-deeds  raises  a  prima  facie  presumption  that  they  are  held  as  security 
for  an  advance,  so  as  to  give  the  holder  an  equitable  mortgage,  and  that 
such  a  mortgage  can  be  created  without  even  a  word  passing.  In  short, 
an  existing  debt  or  a  contemporaneous  advance,  plus  a  deposit  of  docu- 
ments of  title,  is  evidence  of  the  creation  of  an  equitable  mortgage.  "  The 
intent  to  create  such  a  security  may  be  established  by  written  documents, 
alone  or  coupled  with  parol  evidence ;  by  parol  evidence  only  that  the 
deposit  was  made  by  way  of  security  ;  or  by  the  mere  inference  of  an 
agreement  drawn  from  the  very  fact  of  the  deposit."  (Fisher  on  the  Law 
of  Mortgage,  .2nd  ed.,  p.  32.)  That  such  a  security  may  be  held  to 
cover  future  advances  as  well  as  the  existing  debt  or  contemporaneous 
advances  is  shown  by  the  case  of  Ex  parte  Langaton  (4)  in  which 
the  Lord  Chancellor  is  reported  to  have  said  : — "  It  has  been  long 
settled  that  a  mere  deposit  of  title-deeds  upon  an  advance  of  money, 

(1)  N.W.P.H.C.R.  (1869),  166.  (2)  6  Bel.  Rep.  165  =  7  I.D.  (0-8.)  816. 

(3)  4  Bel.  Rep,  168  =  7  I.D.  (O  8.)  159.  (4)  17  Yes.  J.  227. 
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1895        without  a   word   passing,   gives    an    equitable   lien,    and,    as    the    Court 
FEB.  11.    would   infer   from   that   deposit   that    the   money  then  advanced  should 
be   charged   as   if   there    was   a   written    agreement,  there    is    no  doubt 
ORIGINAL  that   if   it    was   made    out    by  oath  unconbradicced.    additional    advan- 
ClVJL.      ces   would   also   ba   charged.     It   is    not   probable   that  a  person  having 
made  an  advance  upon  a  security  which   he   holds   should    make   further 
17  A.  2S2=»  advances  without  security."     Other  eases  to  the  same  effect  will  ba  found 
15  A.W.N.  QJfcQci   a(j  p    789   of   White  and    Tudor's  Loading  Gases  in  Equity,  in  the 
41895)  97.    notes  to  the  case  of  Russel    v.  liussel,    the    rule    to    ba    deduced    from 
which   is    stated   to    be   that    ''  a  deposit  of  deeds,  whebher  it  ba  accom- 
panied by  a  memorandum  or  not,  may,  by  evidence   either    written    or 
parol,    be    held   to   extend    to   subsaquent   advances  upon  proof  that  the 
deposit  was  originally  made  as  a  security  for  the  first   as    for  any    subse- 
quent  advance,    or   upon   proof   that  any  subsequent  advance  was  made 
upon  the  understanding  that  the   deeds    were   to    be   a    security    for  it." 
The   same   rule   is    also    thus    stated   in    Fisher   on  Mortgages,  2nd  ed., 
p.  37, — "  As  to  future  advances   an   equitable   mortgage    may,    by    p°rol 
evidence,  and  also  (as  it  seems  to  have  been  [264]  intimated)  by  infenKfJe 
alone  arising   from  possession    of   the   deeds,  ba  extended  to  cover  such 
advances." 

[The  judgment  then  proceeded  to  deal  with  the  questions  of  fact 
arising  in  the  case,  finding  that  the  title-deeds  were  in  fact  deposited  with 
the  plaintiff -bank  by  way  of  security  for  a  then  existing  debt  and  for 
future  advances.  The  Court  accordingly  gave  the  plaintiff  a  decree  for 
the  sum  claimed,  with  costs  and  future  interest,  with  power  to  the  plain- 
tiff in  default  of  payment  by  August  llth  1895,  to  bring  to  sale  the 
Powys  Cottage  estate.] 

17  A   261=  15  A.W.N.  (1895)  57. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


BITHAL  DAS  (Decree-holder)  v.  SHANKAR  DAT  DUBE  (Objector).* 
[12th  February,  1895.] 

Execution  of  decree— Act  No.  IX  of  1873,  (Indian  Contract  Act),  ss.  2  (d),  35,  cl.  (2), 
70 — Contract— Consideration. 

H.D.  and  8.D.,  two  brothers,  constituted  a  joint  Hindu  family  owning  consi- 
derable landed  property.  H.D.  having  incurred  heavy  personal  debts,  the  two 
brothers  in  1879  united  in  applying  to  have  their  property  taken  orer  by  the 
Court  of  Wards.  This  was  done,  and  on  the  17th  of  June  1889,  while  suoh  pro- 
perty was  still  under  the  management)  of  the  Court  of  Wards,  the  two  brothers 
entered  into  an  agreement  whereby  H.D.  remained  as  manager  of  the  property 
with  an  allowance  of  Rs.  12,000  per  annum  for  his  support,  but  ceded  to  his 
brother  absolutely  and  unconditionally  all  bis  proprietary  interest  in  the  family 
property,  and  all  power  to  make  the  family  property  liable  in  any  way  for  the 
payment  of  his  debts.  On  the  6th  of  October  1889,  the  Court  of  Wards  released 
the  property  freed  from  the  liabilities  imposed  upon  it  by  H.D.  In  1891  one  B.D. 
obtained  in  the  Court  of  the  Subordinate  Judge  at  Agra  a  money-decree  against 
H.D.  H.D.  died  in  the  following  year,  and,  subsequently  to  his  death,  B.D, 
sought  to  execute  his  decree  against  B.D.  as  representative  of  H.D.  by  attach- 
ment of  property  in  the  hands  of  8.D.  8.D.  objected  to  the  attachment  and  his 
objection  was  allowed.  B.D.  appealed,  and  on  this  appeal  it  was  held  that 


*  First  Appeal  No  105  of  1893,  from  an  order  of  J.W.  Muir,  Esq.,  District  Judge 
•of  Jaunpur,  dated  the  23rd  March  1893. 
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having  regard  to  the  agreement  of  the  17th   of  June  1889,  above   referred  to,  the 

property  in   question  could  not  ba  attached  as  the  property  ot  H  D.     The  said 

agreement  was  not  bad  for    w.»ut  of   consideration  ;  the  consideration  being  that      FEB.  12. 

at  the. request  of  his  brother,  which  muse  be   presumed  from  the  circumstances 

of  the  case,  3.D.  had  agreed  to  place  his  interest  in[263]  the  property  under  the      APPEL- 

management  of  the  Court  of  Waids,  and  had  also  foregone,  during  the  ten  years 

that  the   estate  was  under  the   management  of  the  Court  of  Wards,  the  greater        LATE 

part  of  his  interest  in  the  profits  of  the  estate,  and  had  refrained  on  cessation  of       CIVIL. 

the  Court  of  Wards'  management  from  suing  his  brother  for  an  account  ;  and          __ 

even  if  this  were  not  so,  the  agreement  would  be  good  either  under  s-  25,  cl.  (2)   17  A.  264  = 

or  under  s.  70  of  Act  No.  IX  of  1872.  .   13  A  W  N 

CR.,  25  B.  146.]  (1895)  57. 

THE  facts  of  this  case  are  fully  stated  in  the  judgment   of 'the   Court. 
•  Mr.  D.  N.  Banerji,  for  the  appellant. 

Mr.  T.  Conlan,  Mr.  Abdul  Majid,  Pandit  Sundar  Lai  and  Munshi 
Kalindi  Prasad,  for  the  respondent. 

JUDGMENT. 

BUBEITT,  J.  (BLAIR,  J.,  concurring).  This  is  one  of  the  many  cases  in 
which  execution- creditors  of  the  late  Raja  Hari  Har  Dat  Dube  of  Jaunpur 
•have  sought  to  have  execution  of  their  decrees  against  the  present  Raja 
Sankar  Dat  Dube,  under  s.  234  of  the  Code  of  Civil  Procedure,  on  the 
allegation  that  Sankar  Dat  had  in  his  hands  assets  of  his  deceased  brother 
on  which  the  creditors  were  entitled  to  levy  execution. 

In  the  present  case  the  decree-holder  appellant,  Bithal  Das,  obtained 
a  decree  for  some  Bs.  6,900  odd,  a  sirnule  money-decree,  against  the  Raja 
Hari  Har  Dat  Dube  in  the  Court  of  the  Subordinate  Judge  of  Agra  in 
February  1891.  Raja  Hari  Har  Dat  Dube  died  on  January  13th  1892. 
Execution-proceedings  were  commenced  at  Agra  in  May  1892,  against 
Raja  Shankar  Dat  and  the  widow  of  Raja  Hari  Har  Dat,  who  were  de- 
scribed as  heirs  of  the  deceased  and  as  iu  possession  of  his  property.  The 
application  was  clearly  one  within  s.  234  of  the  Code  of  Civil  Procedure. 
Notices  were  issued  to  the  two  representatives,  and,  no  appearance  having 
been  put  in  by  them,  the  execution-proceedings  were  transferred  to  the 
Jaunpur  Court.  Accordingly,  in  July  1892,  the  present  appellant  applied 
in  Jaunpur  for  execution  by  attachment  of  certain  immoveable  (landed)  pro- 
perty and  of  a  sum  of  money  lying  in  the  treasury  in  deposit.  Orders  for 
attachment  were  issued  by  the  Court  on  July  27th.  Thereupon  the  Raja 
Shankar  [266]  Dat,  on  August  17th,  1892,  objected  to  the  attachment.  He 
denied  that  he  was  in  possession  of  any  assets  of  his  deceased  brother.  He 
asserted  that  the  property  which  the  creditors  sought  to  seize  in  execution 
had  not  been  the  property  of  the  deceased  Hari  Har  Dat  at  his  death,  and 
that  it  belonged  to  him  (Shankar  Dat)  under  an  agreement  of  June  17th, 
1889,  a  compromise  dated  September  4th,  1891,  and  a  decree  dated 
December  23rd,  1891.  It  was  further  pleaded  in  the  alternative  on  behalf 
of  Shankar  Dat  that  he  and  his  deceased  brother  were  at  the  date  of  the 
death  of  the  latter  members  of  a  joint  undivided  family,  and  that  on  his 
brother's  death  he  (Shankar)  acquired  by  survivorship  any  interest  his 
brother  might'  have  had  in  the  property. 

In  the  Court  below  the  District  Judge  rejected  the  decree-holder's 
application  for  execution.  The  reason  for  his  order  was  because  the 
decree-holder  had  not  obtained  an  order  for  attachment  or  sale  before  the 
decree  of  December  23rd,  1891.  In  other  cases  in  which  orders  for 
attachment  had  issued  before  that  date,  the  Court  allowed  execution  to 
proceed  against  the  attached  property. 
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1895  The   decree-holder  in    the  present   case  appeals    against    the    order 

FEB.  12.    rejecting  his  prayer  for  execution  against  the  property  he  sought  to  have 

attached  and  sold.     The  learned  Counsel  who  appeared  for  the  appellant 

APPEL-  addressed  to  us  a  very  able  argument  in  which  he  endeavoured  to  show 
LATE  firstly,  that  the  agreement  of  June  17th,  1889,  was  bad  for  want;  of  con- 
GlVlL  sideration,  and,  secondly,  thab  the  two  brothers  Hari  Har  Dat  and  Shanka,r 

'      Dat  were  separate  and    were  not  members  of  a  joint  undivided  family  at 

i7  A.  264=    the  date  of  the  death  of  the  Eaja  Hari  Har  Dat. 

15  A.W.N,  .         Before  we  proceed  to  discuss  these  two  contentions  it  is  necessary  to 

(1895)  57.     state  a  few  preliminary  facts  as  fco  the  recent  history  of  the  family. 

In  the  year  1875  the  Jaunpur  riasat  belonged  to  Eaja  Laehmi 
Narayan  and  his  two  first  cousins,  the  Kajas  Hari  Har  Dab  and  Shankar 
Dat.  The  last-.named  was  then  a  minor,  as  appears  from  the  sulahnamah 
of  January  2nd,  1875,  No.  60  of  the  record,  which  was  executed  by  the 
Collector  of  the  district  as  guardian  of  Hari  Har  Dat.  That  document 
clearly  shows  that  all  [267]  the  three  owners  of  the  riasat  were  then 
joint,  and  that  the  object  of  this  sulahnamah  was  to  prevent  any  separa- 
tion or  partition  then  or  at  any  future  time  and  to  give  to  the  riasat  the 
character  of  an  impartible  Eaj — a  character  which  of  course  such  a 
modern  Eaj  had  not  acquired.  As  to  the  management,  it  was  provided 
that  it  should  remain  in  the  eldest  member  of  the  family,  who  was  then 
Eaja  Laehmi  Narayan  Dat.  The  latter  apparently  did  not  long  survive, 
and  the  estate  soon  became  heavily  involved  in  debt ;  for  we  find  in  1879 
the  riasat  was  for  the  purpose  of  discharging  its  liabilities  taken  under 
the  management  of  the  Court  of  Wards,  the  then  surviving  two  proprie- 
tors, Eajas  Hari  Har  Dat  and  Sbankar  Dat,  having  been  declared  by 
Government,  on  their  own  application,  to  be  incapable  of  managing  their 
affairs. 

Now  there  can  be  no  doubt  that  of  the  debt  in  which  the  estate  was 
involved  by  far  the  greatest  portion,  amounting  to  several  lakhs  of  rupees, 
had  been  contracted  by  Eaja  Hari  Har  Dat.  Consequently,  when  consent- 
ing to  the  Court  of  Wards  taking  over  his  interest  in  the  riasat,  and  so 
giving  a  good  title  to  purchasers  of  any  portion  of  it  which  the  Court  of 
Wards  might  sell,  Eaja  Shankar  Dat  Dube,  by  his  ikrarnamah  of 
June  13th,  1879,  (No.  61  of  the  record) expressly  reserved  any  rights  he 
might  have  against  Eaja  Hari  Har  Dat  in  respect  of  whatever  property 
might,  be  left  after  the  management  of  the  Court  of  Wards  had  come  to  an 
end.  The  Court  of  Wards  continued  in  possession  of  the  riasat  up  to 
October  6th,  1889,  i.e.,  for  a  period  of  about  ten  years,  and  during  that 
time,  by  selling  some  portion  of  it  and  by  economical  management  it  paid 
off  all  the  debts  and  handed  over,  we  are  told,  some  Es.  11,000  in  cash  to 
the  owners.  Bat  meanwhile,  on  June  17th,  1889  while  the  riasat  was  still 
in  the  hands  of  the  Court,  the  two  Eajahs,  Hari  Har  Dat  and  Sbankar 
Dat,  executed  an  agreement  (No.  62  of  the  record)  by  which  Eaja 
Hari  Har  Dat  Surrendered  all  his  interest  in  the  estate  to  his  brother 
Sbankar  Dat.  The  second,  third  and  part  of  the  fourth  paragraphs  treat  of 
the  management  of  the  riasat,  and  take  away  from  Eaja  Hari  Har  Dat  all 
power  of  contracting  debts  binding  the  riasat  or  of  in  any  way  incumbering 
it,  and  em-[268)power  the  younger  brother  to  remove  Eaja  Hari  Har  Dat 
from  the  management  in  case  he  infringes  the  agreement.  It  is  also  provid- 
ed that  Eaja  Hari  Har  Dat  is  to  surrender  the  position  of  lambardar.  Then 
in  the  concluding  clauses  of  the  fourth  paragraph  and  in  the  fifth  paragraph 
there  is  a  complete  abandonment  by  Eaja  Hari  Har  Dat  of  all  his  interest  in 
the  estate — except  perhaps  so  far  aa  that  Eaja  Shankar  Dat  is  to  pay  him 
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Eg.  12,000  per  annum  for  his  "  personal  expenses" — to  Raja  Shankar  Dat,       1895 

who  undertakes  to  pay  the  Rs.  12,000  per  annum.     The  reasons  given  for     FEB.  12. 

this  surrender  are  because  Hari  Har  Dat  "  bad  spent  a  great  deal  of  money 

on  account  of  coy  personal  expenses,"  and  because  the  Court  of  Wards     APPEL- 

had  paid  off  a  sum  of  Dine  lakhs  of  rupees  which  Hari  Har  Dat  had       LATE 

borrowed  and   applied  to   bis  personal  expenses,  for  which   Shankar  Dat 

was  "  entitled  to  compensation  (to  be  recouped)  which  he  has  not  receiv- 

ed,"  and  by  the  concluding  words  of  the  fifth  paragraph  Raja  Hari  Har  17  A.  264  = 

Dat  agrees  that  Shaakar  Dat  is  the  "absolute  owner  of  my  right  and  share   18  A.W.H. 

in  the  state,  and  that  I,  Raja  Hari  Har  Dat  Dube,  have  no  sort  of  personal     1893)  57. 

proprietary   right  to   the    state    property  except  to  manage  the  same." 

These  are  the  material  paragraphs  of  the  agreement. 

The  learned  Counsel  for  the  appellant  contends  as  to  this  agreement 
of  June,  1889,  that  the  consideration  for  it  was  the  payment  of  the  nine 
lakbs  of  rupees  to  Hari  Har  Dat's  creditors,  that  that  was  at  the  time  of 
the  agreement  a  fully  executed  and  not  an  executory  consideration,  and 
that  therefore,  with  the  reference  to  the  definition  of  the  word  "considera- 
tion "  in  s.  2  of  the  Indian  Contract  Act,  that  consideration  was  a  bad 
consideration,  and  that  Raja  Shankar  Dat  took  nothing  under  the  agree- 
ment. He  contends  that  no  express  request  moving  from  Hari  Har  Dab 
to  Shankar  Dat  had  been  proved,  and  that  under  the  circumstances  no 
such  request  could  be  inferred  or  implied. 

To  this  latter  contention  we  cannot  accede.  It  seems  to  us  that 
when  Shankar  Dat  allowed  his  interest  in  the  riasat  to  be  taken 
over  by  the  Court  of  Wards — which  the  agreement  of  June  13th,  1S79. 
{No.  61  of '  the  record),  clearly  shows  he  did  do — it  must  be  [269] 
inferred  that  he  did  so  at  the  request  of  Raja  Hari  Har  Dat.  It  is  difficult 
to  see  why  such  a  request  should  not  have  been  made,  but  it  is  very 
easy  to  understand  why  such  a  request  must  have  been  made.  Sbankar 
Dat,  who  bad  not  long  attained  majority,  does  not  appear  to  have  baen 
at  all  in  embarrassed  circumstances  as  for  his  interest  in  the  riasat  was 
concerned.  On  the  other  hand,  Hari  Har  Dat  was  some  lakhs  of  rupees 
in  debt.  It  was  of  vital  importance  to  him  that  the  Court  of  Wards  should 
intervene  to  save  the  estate,  and  that  the  intervention  could  in  the  nature 
of  things  have  been  obtained  only  on  the  condition  that  both  the  brothers 
(who,  as  we  shall  subsequently  show,  were  joint  owners  of  the  estate) 
should  apply  to  have  themselves  declared  incapable  of  managing  their 
affairs,  and  so  put  it  in  the  power  of  the  Court  of  Wards  to  deal 
with  the  joint  interests  as  a  whole.  Had  it  been  necessary  first  to 
separate  and  partition  of  Shankar  Dat's  share — a  tedious  and  costly 
process  —  the  Court  of  Wards  in  all  probability  would  have  declined 
to  interfere  on  behalf  of  Hari  Har  Dat.  And  not  merely  is  it  to  be 
inferred  from  the  circumstances  of  the  case  that  a  request  did  move  from 
Hari  Har  Dat  to  Sbankar  Dat,  but  also,  as  it  appears  that  Hari  Har  Dat 
adopted  and  enjoyed  the  benefit  of  the  consideration  by  his  debts  being 
paid  off  and  his  creditors  getting  money,  part  at  least  of  which  should 
have  gone  into  Shankar  Dat's  pocket,  such  a  request  will  be  implied  by 
law.  It  must  also  be  borne  in  mind  on  this  matter  that  all  through  the 
ten  years  1879-1889,  Shankar  Dat  had  to  live  on  a  small  allowance  of 
from  Rs.  250  to  Rs.  400  per  mensem,  instead  of  being  able  to  enjoy  the 
full  income  of  his  relatively  unembarrassed  interest  in  the  riasat,  that  that 
deprivation  of  income  was  still  continuing  at  the  date  of  the  agreement 
of  June  1889,  and  also  that  at  the  latter  date  the  Court  of  Wards 
was  still  in  possession  and  was  still  paying  off  the  debts  in  pursuance 
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1895        of  the    conpont  thereto  by    Hari  Har  Dat    shown  in  the  agreement  of 
FEB.  12.     June  13fcb,  1879.     Further,  there  can  be  no  doubt   that,  had  Sbankar  Dat 

on  the  cessation  of  the  Court  of  Wards'  management   desired  a   partition, 

APPEL-     he  could   have   demanded  an  account  from   his  brother,  and  that  in  that 
LATE       account  be  would  not  have  been  charged  with  the  enormous  debt  which  the- 
GlVlL       [270]   waste  and   extravagance  of  his  brother  had  caused.     The  result  of 
—        such  an  account  would  in  all  probability  have   shown  that  Hari  Har  Dat 
17.1.  264=>  had  squandered  the  whole  of  his  interest.     In  the  agreement  of  June  13th, 
15  A  W  N.   1879,  Rajah  Sbankar   Dat  expressly  reserves  his  right  to  demand  such  an 
(1893)  57.     account,  and,  that  being  so,  his  refraining  from  suing  his  brother  to  recover 
the  loss  .and  damage  which  that  brother's  extravagance  had  entailed  on 
him  is  in  our  opinion  a  good  consideration  for  the  agreement  of  June 
17tb,  1899.     And  further   there  is  the  promise   by  Shankar   Dat  to  make 
his  brother  the  generous    allowance  of  Rs.  12,000  per   annum,  notwith- 
standing that  in  all  probability  Hari   Har  Dat    bad  by  bis  extravagance 
wasted  and  squandered  the  whole  of  bis  interest  in  the  estate.     It  appears 
also  that  Sbankar  Dat  only  intended  to  take  Rs.   12,000  per  annum  for 
his  own  personal  expenses  out  of  the  estate,  desiring  probably  to  allow 
the  remainder  to  accumulate. 

For  the  appellant  it  was  contended  that  the  Rs.  12,000  per  annum 
were  to  be  Hari  Har  Dat's  remuneration  for  acting  as  manager.  That  in 
our  opinion  clearly  is  not  so.  The  allowance  was  to  be  paid  to  him  for 
bis  "  personal  expenses,"  and,  as  long  as  he  remained  manager,  be  was 
to  be  allowed  to  pay  himself  that  amount  out  of  the  income  of  the  estate. 
But  the  agreement  empowered  Shankar  Dat  to  remove  his  brother  from 
management.  In  that  event  the  allowance  of  Rs.  12,000  'was  not  to 
cease,  but  was  to  be  paid  by  Shankar  Dit  to  bis  brother,  and,  as  before, 
for  personal  expenses.  It  is  quite  out  of  the  question  to  suppose  that 
Rs.  12,000  were  to  be  paid  for  anything  but  Hari  Har  Dai's  support. 
Bearing  the  past  in  mind,  his  services  as  manager  would  have  been  dearly 
purchased  at  even  Rs.  5  per  month,  but  Shankar  Dat  probably  hoped  that 
under  the  strict  rules  as  to  the  way  in  which  the  management  was  to  be 
conducted,  contained  in  the  agreement  of  June  17th,  1889,  Hari  Har  Dat 
would  do  better  in  future. 

For  the  above  reasons,  we  are  of  opinion  that  the  agreement  of 
June  17th,  1889,  was  not  bad  for  want  of  consideration.  But,  even  if 
such  were  the  case,  we  should  still  hold  that  the  agreement  might 
well  be  supported  and  held  to  be  a  good  agreement  under  the  [271] 
provision  of  s.  25  (2)  and  of  s.  70  of  the  Indian  Contract  Act.  By  the 
agreement  Hari  Har  Dat  promised  to  (Jompensate  Shankar  for  an  act 
which  the  latter  had  done  for  him  in  allowing  his  interest  in  the  estate 
to  be  taken  by  the  Court  of  Wards  for  the  purpose  of  enabling  the  Court 
to  liquidate  Hari  Har  Dat's  debts,  and  the  agreement  of  June  13tb,  1879, 
shows  that  Shankar  Dab  did  not  intend  to  perform  that  act  gratuitously. 
We  have  no  hesitation  in  holding  that  a  very  adequate  consideration  was 
given  for  the  agreement  of  June  17th,  1889(  and  that  Hari  Har  Dat  felt 
be  could  not  resist  the  claim  which  Shankar  Dat  had  in  the  agreement 
of  June  13th,  1879,  reserved  to  himself  the  right  to  enforce. 

We  accordingly  find  that  the  agreement  of  June  17th,  1889,  is  a 
good  and  valid  agreement  binding  on  the  parties  to  it,  and  from  the  date 
of  its  execution  Raja;  Sari  Har  Dafc  ceased  to  have  any  longer  any  pro- 
prietary interest  in  the  riasat ,  of  which  his  brother  Sbackar  Dat  from 
that  date  became  the  sole  and'abSolute  owner,  subject  only  to  the  obliga- 
tion of  paying  Rs;  12,000  per  annum  to- Hari  Har  Dat  for  his  personal 
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expenses.     Neither  the  riisat   nor  Hiri   Har  Dit's  former   interest  in  ifc       1895 
remained  any     longer  liable  for  any  debt  which  Hari  Har   Dat    might     FEB  12 
contract  after  fche  date  of  the  agreement. 

There  is  no  ground  whatever  for  supposing  that  this  agreement    was     APPEL- 
enterel  into  for  the  purnose  of  defrauding  oredibors.     At  its  date   all  or       LATE 
nearly  all  the  debts  had  been  paid  oS  by  the  Court  of  Wards,  and  in  every     nIVI1- 

one  of   the  many  cases  connected    with  this  riasat,  which  up  to  the   pre-         ' 

sent  have  been  before  this  Banch,  the  debts  had  been  contracted  after  the  17  A.  264=* 
date  of  the  agreement  of  June  17&h,  1839.  For  that  reason,  therefore,  and   is  A.W.N. 
not  because  (as  the  lower  Couit  holds)  the  appellant  had  not  obtained  an     (1895;  37 
attachment  or  an  order  for  sale  before  the  decree  of  December  23rd,   1891, 
we  hold  that  the  appellant's  decree  cannot  be  executed  against  the  pro- 
perty   which   the  appellant    dasires   to  hive  taken  in  execution  of  that 
decree.     As  to  the  compromise  of  Siptecnber  4th,  1891,  and  the  decree  of 
December    23rd,     1891,    phased  interim  of  the  compromise,  we  are  of 
opinion  that  chey  are  immaterial.     Indeed  the  decree  is  [272]  only  decla- 
ratory of  the  pra-existing  title.     Raja  Shinkar  Dat's  title  does  not  depend 
on  them,  or  on  either  of  them,  bui  on    the  agreement  of  June   1889,    by 
virtue  of  which  he  became  sola  and  absolute  owner  of  the  riasat  from  June 
17th,  1889. 

After  the  above  finding,  it  is  hardly  necessary  to  enter  into  the  ques- 
tion as  to  whether  Rija  Hiri  Har  Dit  .and  Shankar  Dit,  were  joint  in 
estate;  but  as  the  qu«stion  has  b?en  fully  argued  by  the  learned  Counsel 
on  both  sides,  we  think  we  should  express  our  opinion  respecting  it.  A 
very  few  words  only  are  necessary.  In  our  opinion,  there  is  not  on  record 
a  shred  of  evidence  from  which  it  could  be  inferred  that  the  two  brothers 
were  not  joint.  The  only  thing  put  before  us  was  an  allegation,  not  sup- 
ported by  any  evidence,  that  in  the  village  papers  of  the  riasat  the  towo 
brothers  were  recorded  as  each  holding  an  eight-annas  share  in  the 
various  villages  which  make  up  the  riasat.  Such  a  record  as  that,  stand- 
ing by  itself  and  not  supported  by  any  evidence  of  an  intention  on  the 
part  of  the  proprietors  to  hold  the  estate  in  future  in  certain  definite 
shares,  or  by  any  evidence  of  a  separate  holding  by  each  indepen- 
dent of  the  other,  is  in  our  opinion  perfectly  immaterial.  To  hold 
that  such  an  entry  of  itself  amounts  almost  to  conclusive  evidence 
of  partition — as  was  contended  here — would  put  it  in  the  power  of 
any  village  patwari  to  work  a  partition  in  a  Hindu  joint  family  by  re- 
cording immediately  on  the  deith  of  a  proprietor  the  names  of  his  sons  as 
holding  each  some  fraction  of  the  estate,  instead  of  recording  all  of  them 
as  holding  the  whole  jointly.  Now-  as  to  the  present  case  it  is  hardly 
necessary  to  say  that  the  presumption  of  law  as  to  every  Hindu  family, 
and  especially  as  to  a  family  the  members  of  which  are  brothers,  is  that 
it  is  joint,  and  that  it  lies  on  those  who  allege  the  contrary  to  establish 
their  allegation  by  evidence.  Here  no  assertion  has  been  made  as  .to  the 
time  when  the  two  brothers  separated.  Reliance  is  placed  only  on  the  * 
alleged  record  in  the  village  papers  and  on  some  loose  expressions  in  the 
agreements  of  June  1879,  and  June  1889.  But  it  is  in  our  opinion  clearly 
manifest  that  the  great  object  of  all  the  members  of  the  family  was  to  keep 
the  riasat  joint  and  undivided.  Indeed,  as  already  mentioned,  they  went  so 
far  as  to  claim  for  it  [273]  the  dignity  of  an  impartible  raj.  In  the  sulah- 
namah  of  January  2nd,  1875,  the  riasat  is  treated  as  the  joint  property  of  all 
three  proprietors,  the  eldest  of  whom  i.s  apoointed  to  be  the  " gaddinashin," 
and  the  reason  for  entering  into  this  sulahnamih  is  stated  to  be  with  the 
object  of  maintaining  the  riasat  by  preventing  partition.  The  three  owners 
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1895        were  then  certainly  joint.     It  has  not  been  shown  that  anything  happen- 

FEB.  12.     e^   fco  change  the  status  of  the  family  up   to  June  1879,  when   Exhibit 

No.  61  was  executed.     There   IB  nothing   to  show  that  Hari  Har  Dat 

APPEL-     and  Shankar  Dat  had  become    separate  before   1879,  and   it  is  perfectly 

LATE       certain  that    the   Oourt   of    Wards    took  over    the  estate    in     1879  as 

CIVIL       being  the  joint  property  of  the  two  brothers.     In  the  agreement  of  June 

'      1879,   Sbankar   Dat,    whose    interest    it  certainly  would  have   been  to 

17  A.  264»  separate  himself  from  his  brother's  liabilities,  distinctly  declares  that 
15  A.W.N.  the  riasat  is  possessed  jointly  by  himself  and  his  brother,  and  says  that 
(1893)  57.  the  object  of  the  Court  of  Wards'  management  was  to  protect  the  riasat. 
For  the  appellant  reliance  was  placed  on  his  statement;  further  on  that 
he  and  his  brother  each  were  proprietors  of  one  moiety ;  but  clearly  that 
statement  is  made  for  the  purpose,  not  of  indicating  any  separation,  but 
of  explaining  that,  unless  he  joined  in  the  application  to  have  his  interest 
in  tbe  estate  put  under  the  Court,  any  portion  of  the  estate  which  might 
be  sold  would  not  fetich  a  good  price.  Evidently  there  was  no  alteration 
in  the  status  of  the  two  brothers  inter  se  during  the  ten  years  of  the 
management  of  the  Court  of  Wards,  and  finally  in  the  agreement  of  June 
17th,  1889,  they  declare  that  they  ara  owners  in  equal  proncrtion  of  the 
whole  riasat  in  "the  manner  of  properties  of  Hindus"  (bataur  j 'aidadHanud) . 
The  only  oral  testimony  to  which  our  attention  was  called  was  that 
of  one  Anand  Kisbore,  an  old  servant  of  the  family,  who,  in  another 
execution  case,  had  been  called  by  Raja  Shankar  Dat  to  disprove  the 
allegation  of  separation  and  partition  between  him  and  his.  brother. 
Strange  to  say,  the  appellant  put  en  the  record  of  this  case  a  oopv  of  the  depo- 
sition of  that  witness  in  the  other  case  (Peaks  Allen  &  Co.  v.  Raja  Shankar 
Dat  and  another)  and  made  it  evidence  in  this  case,  merely  calling  Auand 
Kishore  to  nrove  he  had  made  the  deposition  and  letting  him  be  cross-exa- 
mined [274]  for'respondent.  It  was  objected  here  that  the  copy  of  the  He- 
position  could  not  be  looked  at  as  the  witness  was  alive.  To  that  it  is  suffi- 
cient to  reply  that  it  was  by  appellant's  own  act  that  the  copy  of  deposition 
was  put  on  the  record  and  made  evidence  in  this  case.  As  to  this  deposi- 
tion of  Anand  Kishore  we  need  say  no  more  than  that  it  conclusively  dis- 
proves any  idea  of  a  separation  between  tbe  two  brothers. 

For  the  above  reasons,  we  are  of  opinion  that  the  appellant,  on  whom 
the  burden  of  proof  lay,  has  failed  to  prove  any  separation  at  any  time 
between  the  brothers,  Hari  Har  Da,t  and  Shankar  Dat,  and  we  find  that 
no  separation  occurred. 

We  accordingly,  though  not  for  exactly  the  same  reasons  as  those 
given  by  the  Court  below,  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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17  A.  274  =  13  A.W.N.  (1895)  78. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


AMBIKA  DAT  (Defendant)  v.  RAM  UDIT  PANDE  AND  ANOTHER 
(Plaintiffs),*     [12bh  February,  1895.] 

Civil  Procedure  Code,  s  il—Misjoinder — Cause  of  action— P<e-emption—Zeminiari 
and  appurtenant  sir-land  sold  bv  separate  deeds — Suit  to  pre-empt  both  zemindari 
and  ait. 

Where  a  zemindari  share  and  the  sir-land  held  with  it  were  sold  to  the  eame 
vendee  by  two  separate  deeds  of  sale  executed  on  the  same  day,  it  was  held  that 
a  suit  t.o  pre  empt  both  the  xemip'fori  sh*  -e  and  the  sir-land  was  not  liable  to  be 
defeated  on  the  ground  of  uais joinder  of  causes  of  action. 

[R-,  25  A.  229  ;  3  A.L.J.  123  =  A.W.N.  (1906)  54  ;  6  A.L.J.  926  (927).] 

THIS  was  a  suit  for  pre-emption  under  the  terms  of  a  wajib-ul-arz. 
The  plaintiffs  were  two  co-sharers  in  the  village.  The  defendants  were 
the  vendor,  who  did  not  oppose  the  suit,  and  the  vendee,  who  was 
stranger.  The  plaintiffs  alleged  that  the  vendor  had  on  the  20th  of  Janu- 
ary, 1892,  sold  to  the  vendee  defendant  a  certain  zemindari  share  and  also 
certain  sir-land  attached  thereto  in  one  and  the  same  transaction,  but 
that  to  avoid  claims  for  pre  emption  he  had  caused  two  fictitious  sale- 
deeds  to  be  prepared,  one  relating  to  the  zemindari  share  and  the  other  to 
the  szr-land,  and  [275]  that  in  both  these  sale-deeds  the  price  had  been 
stated  at  more  than  it  really  was. 

The  defendant  vendee  pleaded  inter  alia  that  on  the  plaintiffs'  own 
allegations,  the  suit  was  bad  for  misjoinder  of  causes  of  action,  there 
beiug  two  separate  sale-deeds;  the  subject  of  each  of  which  was  different. 

The  Court  of  firat  instance  (Munsif  of  Jaunpur),  accepting  the  con- 
tention of  the  defendant,  dismissed  the  suit  in  toto. 

The  plaintiffs  appealed,  and  the  lower  appellate  Court  (Subordinate 
Judge  of  Jaunpur),  being  of  opinion  that  there  was  no  misjoinder, 
remanded  the  suit  under  s.  562  of  the  Code  of  Civil  Procedure  for  trial 
on  the  merits. 

From  this  order  of  remand,  the  defendant  vendee  appealed  to  the 
High  Court. 

Pandit  Sundar  Lai,  for  the  appellant. 

Munshi  Jwaia  Prasad  and  Munshi  Kalindi  Prasad,  for  the 
respondent. 

JUDGMENT. 

KNOX,  J. —  This  is  an  appeal  from  an  order  whereby  the  Subordinate 
Judge  of  Jaunpur  remanded  to  the  Court  of  first  instance  under  the 
provisions  of  s.  562  of  the  Code  of  Civil  Procedure  for  trial  on  the  merits 
a  suit  in  which  the  Munaif  of  Jaunpur  dismissed  the  claim  of  the  plaintiffs 
before  him,  respondents  berora  us,  on  the  ground  that  the  claim  as 
brought,  without  any  leave  of  the  Court  obtained  under  s.  44,  was  bad 
for  misjoinder  of  causes  of  action.  The  suit  was  a  suit  for  the  recovery  of 
immoveable  property,  the  plaintiffs  claiming  to  have  a  right  of  pre-emption 
over  that  property.  It  is  true  that  the  property  claimed  had  formed  the 
subject-matter  of  two  distinct  deeds  of  sale  to  one  and  the  same  vendee. 

*  First  Appeal  No.    110  of  1894,  from  an  order  of  Rai  Ananfc  Ram,  Subordinate 
Judge  of  Jaunpur.  dated  the  30th  June,  1894. 
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1895        Under  one  deed  of  sale  the  zamindari  share  was  sold,  and 'under  the  second 

FEB.  12.    deed  of  sale  the  str-lands  comprised  in  the  zemindari  were  sold  to  the  same 

vendee.     The  respondents  entered  in  their  plaint  tha*  their  cause  of  action 

APPEL-     quoad  the  whole  property  claimed  accrued  on  the  22nd  of  January,  1892, 

LATM       when  tib«v  expressed  their  readiness  to  buy  and  were  refused.  The  learned 

ClVIL.      Subordinate  Judge  was  perfectly  [276]   right  in  holding  that  this  suit  was 

a  suit  for  recovery  of  immoveable  property  and  that    no  cause  of  action 

17  A  274=  of  a  different  character  had  been  joined  with  tha  suit  ;  in    fact,  in  my 

15  A.W.N    opinion,  there  was  one  and  only  one  cause  of  action,  i.e.,  the  offer  made 

(1895)  76.    by  the  respondents,  and  the  refusal  which  compelled  those  respondents  to 

bring  a  suit,  and  gave  them  the  cause  of  ac'ion  on  which  they  came  to 

the  Civil  Courts.     The  order  passed  by  the  Subordinate  Judge  was  a  good 

order,  and  the  appeal  will  have  to  be  dismissed. 

AlKMAN,  J. — The  appellant  in  this  case,  by  two  separate  sale-deeds, 
executed  on  the  21st  of  January,  1892,  purchased,  by  one  sale-deed  the 
sir-land  appertaining  to  a  certain  zemindari  share,  and  by  the  other  sale- 
deed  the  zemindari  share  itself.  The  idea  with  which  two  separate  sale- 
deeds  were  executed  was  probably  to  evade  the  orovisiona  of  ss.  7  and  9 
of  the  N.W.P.  Kent  Act  (Act  No.  XII  of  1881).  The  respondents 
brought  a  suit  to  establish  a  right  of  pre-emption  in  respect  of  this  zemin- 
dari share  and  szV-land.  The  vendee  resisted  the  claim  on  various 
grounds,  one  of  which  was  that,  as  there  had  been  two  separate  sale- 
deeds,  the  suit  was  bad  owing  to  misjoinder  of  causes  of  action. 
Without  entering  into  the  merits  of  the  case,  the  Munsif  of  Jaunpur  on 
this  plea  dismissed  the  suit.  The  plaintiffs  appealed  to  the  Subordinate 
Judge,  who  set  aside  the  decree  of  tho  lower  C.iurt  and  remanded  the  suit 
under  the  provisions  of  s.  562  of  the  Code  for  trial  on  the  merits.  Against 
this  order  of  remand  the  present  anpeal  is  brought  by  the  vendee.  In 
my  opinion  the  learned  Subordinate  Judge  was  perfectly  right  in  remand- 
ing the  suit.  Section  45  of  the  Code  of  Civil  Procedure  provides  that 
"  subject  to  the  rules  contained  in  Chapter  II  and  seotion  44,  the  plaintiff 
may  unite  in  the  same  suit  several  causes  of  action  against  the  same 
defendant  or  defendants."  Chapter  II  relates  only  to  the  place  of  suing, 
and  has  nothing  to  do  with  the  present  case.  Section  44  provides  that, 
except  in  certain  specified  cases,  no  cause  of  action  shall  be  joined  with  a 
suit  for  the  recovery  of  immoveable  property,  or  to  obtain  a  declaration  of 
title  to  immoveable  property.  The  Munsif,  in  support  of  his  order,  says 
f-.hat  the  case  is  on  all- fours  with  the  case  of  Harbans  Singh  v.  Lachmina 
£277]  Kuar  (1).  This  case  is  not  in  reality  on  all-fours  with  the  case  re- 
ferred to,  for  in  the  latter  one  pre-emption  suit  was  brought  in  respect  of 
the  sale  of  properties  situate  in  two  different  villages,  in  which  possibly 
the  terms  of  bhewajib-ul-arz  might  differ.  But  even  if  ib  had  been  on  all- 
fours.  I  find  myself  unable  to  hold  that  the  torms  of  s.  44  apply  to  this 
case.  In  the  case  of  Ghidambara  Pillai  v.  Ramasami  Pillai  (2)  it  was 
held  that  s.  44  prohibits,  not  the  joinder  of  several  causes  of  action 
entitling  a  plaintiff  to  the  recovery  of  iramoveable  property,  but  a  joinder 
with  such  causes  of  action  of  causes  of  action  of  a  different  character, 
except  as  excepted  in  the  seotion.  I  quite  concur  with  the  interpretation 
there  put  upon  the  provisions  of  s.  44.  Even  if  the  Munsif  was  right  in 
thinking  that  s.  44  applied,  this  was  certainly  a  case  in  which  he  should 
have  given  leave  under  that  section.  The  Munsif  ignored  the  desirability 
of  preventing  a  multiplicity  of  suits  and  overlooked  the  principle  which  is 

(1)  3  A.W.N.  (1883)  330.  (2)  5  M.  161. 


TODAR   MAL  v    SAID  MUHAMMAD 


47  A!}?.  2,70 


embodied  in  the  opening  section  of  chapter  IV  of  the  Code  of  Civil  Proce-  1895 

-dure,  which  deals  with  the  frame  of  a  suit.  FEB.  12. 

I  concur  in  the  order  proposed  by  my  brother  Knox.  . 

The  order  of  the  Court  will  be  that  the  appeal  is  dismissed  with  costs.  j^g 

Appeal  dismissed.  CIVIL. 


17  A.  277  =  13  A.W  N.  (1893)  71. 
APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


17  JL.  27*- 
15  A  W!|. 
(1895)  76. 


TODAR  MAL  (Plaintiff)  v.  SAID  MUHAMMAD  AND  OTHERS  (Defendants)* 

[13th  February,  1895.] 

Civil  Procedure  Cede,  s.  74— Non-attendance  cf  witnesses  in  obedience  to  a  summons — 
Lawful  excuse. 

There  is  no  obligation  on  a  Civil  Court  to  issue  a  warrant  for  the  arrest  of  a 
witness  who  having  been  summoned,  has  failed  to  attend  when  it  is  shown  to  the 
Court  that  the  absence  of  such  witness  is  due  to  the  non-payment  or  non-tender 
by  the  person  at.  whcse  instance  the  tummnns  bad  been  issued  of  the  necessary 
expenses  of  such  witness  as  specified  in  s.  160  of  the  Code  of  Civil  Procedure. 

THIS  was  a  suit  for  recovery  of  possession  of  a  certain  bagh,  the  plain- 
tiff asserting  bis  title  to  be  based,  as  to  one-half,  on  a  purchase  at  an 
auction  sale  in  execution  of  a  decree,  and  as  to  the  other  half  on  a  [278] 
private  purchase  from  the  owners.  The  claim  was  met  by  the  plea  of 
adverse  possession,  the  defendants  alleging  that  the  plaintiff  bad  in  fact 
never  held  possession  of  the  bagh  within  twelve  years  before  suit.  The 
Court  of  first  instance  (Munsif  of  Etab)  put  the  plaintiff  to  proof  of  his 
possession,  and  finding  that  be  had  failed  to  prove  his  possession  within 
twelve  years  prior  to  the  suit  dismissed  the  suit  with  costs. 

The  plaintiff  appealed,  urging  (1)  that  the  burden  of  proof  had  been 
wrongly  laid  by  the  Court  of  first  instance,  (2)  that  the  plaintiff's  posses- 
sion was  proved  by  the  evidence  on  the  record,  and  (3)  that  the  Court  was 
wrong  in  disallowing  the  plaintiff's  application  for  the  summoning  of 
.certain  witnesses. 

The  lower  appellate  Court  (Additional  Subordinate  Judge  of  Mainpuri 
found  against  the  plaintiff-appellant  on  the  three  issues  raised  by  his 
grounds  of  appeal  and  dismissed  the  appeal. 

The  plaintiff  thereupon  appealed  to  the  High  Court,  again  urging  with 
greater  minuteness  his  objection  in  the  Court  below  as  to  the  refusal  of 
the  Court  to  issue  a  warrant  for  the  arrest  of  certain  witnesses,  who  had 
been  summoned  but  had  not  attended  on  a  d^te  to  which  the  hearing  had 
been  adjourned  owing  to  the  non-payment  by  the  plaintiff  of  their  diet- 
money  and  other  expenses.  The  facts  relating  especially  to  this  part  of 
the  case  are  set  forth  in  detail  in  the  judgment  of  the  Court. 

Mr.  H.  C.  Niblett,  for  the  appellant. 

Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

*  Second  Appeal  No.  507  of  1894,  from  a  decree  of  Syed  Siraj-ud-din,  Additional 
Subordinate  Judge  of  Mninpuri.  dated  the  8th  Marob,  1894,  confirming  a  decree  of 
Maulvi  Muhammad  Abbas  Ali,  Munsif  of  Etah,  dated  the  11th  January,  1893. 
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JUDGMENT. 

BB' l3'  KNOX  and  AlKMAN,  JJ. —  There  is  but  one  point  for  determination  in 

APPEL-  'n'8  8econ<*  appeal-  In  order  to  explain  that  it  will  be  necessary  briefly  to 
allude  to  the  procedure  adopted  by  the  Court  of  first  instance.  The  date 
LATE  fixed  for  the  settlement  of  the  issues  was,  first,,  the  23rd  September,  and, 
CIVIL,  again,  the  10th  November,  1892.  On  the  10th,  the  Court  records,  as  a 
17  i  277  =  reason  far  adjournment,  that  it  has  permitted  the  defendants'  pleader  to 
1SAWN  ke  abs6Dk  for  that  pleader's  private  business,  and  it  therefore  adjourned 
(1895)  74  ^e  sefctlement  of  issues  [279]  until  the  12th.  Issues  were  framed  on 
the  32th  November,  and  the  date  fixed  for  the  first  hearing  was  the 
8th  December.  Owing  to  the  death  of  one  of  the  plaintiff  the  case  was 
adjourned  to  the  20th  of  December,  but  not  until  five  of  the  witnesses  for 
the  plaintiff  had  appeared  in  answer  to  the  summons  fixing  the  8th 
December.  On  the  20th  December  certain  of  the  witnesses  of  the  plaintiff 
were  again  present,  but  owing  to  the  illness  of  the  Munsif,  the  hearing 
was  adjourned  until  the  llth  of  January  1893.  The  witnesses  who 
were  present  on  the  20th  were  told  to  attend  on  the  llth  January.  On 
that  date,  however,  two  of  those  witnesses  were  absent.  Instead  of 
proceeding  with  the  witnesses  who  were  present  or  asking  for  an  adjourn- 
ment and  issue  of  a  fresh  summons  upon  the  defaulting  witnesses 
the  plaintiff  applied  to  the  Court  for  a  warrant  of  arrest  to  be  issued 
upon  those  witnesses.  The  Court  declined  to  grant  such  warrant  on  the 
ground  that  the  travelling  and  other  expenses  of  the  witnesses  had  not 
been  paid,  a  fact  which  it  elicited  from  the  plaintiff  himself ;  it  accordingly 
refused  the  application  and  disposed  of  the  suit  upon  the  materials  before 
it.  The  contention  before  us  is,  that  the  Court;  was  bound  to  accede  to 
the  application  made  by  the  plaintiff  and  to  issue  a  warrant  of  arrest.  It- 
is  evident,  however,  from  the  provisions  of  s.  174  of  the  Code  that  the 
Court  upon  such  an  application  being  made  to  it  as  discretionary  power 
as  to  granting  or  refusing  the  request,  except  when  the  Court  has  reason 
to  believe  that  the  defaulting  witnesses  have  a  lawful  excuse  for  such 
failure,  in  which  case  it  is  precluded  from  making  an  order  of  arrest. 
Arguments  might  be  raised  as  to  what  does  or  does  not  amount  to  a  law- 
ful excuse.  From  the  explanation  attached  to  s.  174,  non-payment  or 
non-tender  of  a  sum  sufficient  to  defray  the  expenses  mentioned  in  a.  160, 
viz.,  the  travelling  or  other  expenses  of  the  person  summoned  in  passing 
to  and  from  the  Court,  and  one  day's  attendance  shall  be  deemed  a 
lawful  excuse.  The  Court  had  no  option  after  what  the  plaintiff  him- 
self had  said  but  to  refuse  to  issue  the  warrant  of  arrest.  The  pleas  taken 
in  the  memorandum  of  appeal  entirely  fail,  and  this  appeal  is  dismissed 
with  costs. 

Appeal  dismissed. 


THAKDRI   V.   KUNDAN 
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17  A.   280  =  15  A.W.N.  (1895;  69. 
[280]  APPELLATE   CIVIL. 
Before  Mr.  Justice  Aikman. 


THAKURI  (Plaintiff)  v.  KUNDAN  AND  ANOTHER  (Defendants)* 
[19bh  February,  1895.] 

Practice — Appeal  -Dec:sion  of  Court  based  upnn  ground  not  sptci/lcatty  urged  by  appel- 
lant—Act No.  IV  of  1882  (Transfer  of  Propirty  Act),  a.  41. 

Where  a  Court  sees  that  the  rights  of  one  of  two  innocent  parties  must  be 
saorifi  jed,  it  is  entitled  to  consider  whether  anything  in  the  conduct  of  the  party 
who  comes  into  Court  and  seeks  relief  has  debarred  him  from  asserting  his  right. 
The  Court,  is  not  precluded  from  bisiog  its  decision  upon  aground  not  specifically 
pleaded  by  either  of  the  parties. 

THE  plaintiff,  who  was  the  widow  of  one  Ghajju,  sued  for  possession 
of  a  half  share  in  a  certain  house  on  the  allegations  that  the  house  had 
been  built  by  her  deceased  husband  and  his  uncle  Khushi  jointly  and 
inhabited  by  them  ;  that  after  the  death  of  Khushi  and  Cbajju,  Murli  the 
son  of  Khushi  had  wrongfully  mortgaged  the  whole  house  in  his  own  name, 
and  that  subsequently  the  house  had  been  brought  to  sale  by  the  mort- 
gagees. Tne  defendants,  auction  purchasers,  resisted  the  suit  chiefly  on 
the  ground  that  the  sole  tide  to  the  house  had  been  in  Khushi  and  that 
the  plaintiff's  husband  was  separate,  and  that  the  plaintiff  herself  had  been 
out  of  possession  for  more  than  twelve  years. 

Tbe  Court  of  first  instance  (Munsif  of  Muzaffarnagar)  found  that  the 
house  had  been  built  by  Knushi  and  Oiajju  jointly,  and  that  though  the 
plaintiff  had  on  the  death  of  her  husband  gone  to  live  with  her  father's 
family,  she  occasionally  came  to  live  in  the  house  in  dispute,  and  he  gave 
the  plaintiff  a  decree  as  claimed. 

The  defendants,  auction-purchasers,  appealed,  and  the  lower  appellate 
Court  (D.sbrict  Judge  or  Saharanpur),  holding  that  the  case  was  one 
to  which  s.  41  of  Act  No.  IV  of  1882  would  apply,  inasmuch  as  it 
appeared  that  Murli  the  son  of  Khushi  bad  for  some  time  been  left  in 
ostensibly  sole  ownership  of  the  house,  referred  two  issues  based  on  that 
section  to  the  Munsif. 

The  Munsif  returned  a  finding  to  the  effect  that  Khushi  and  his 
son  had  since  the  deabh  of  Chajju  remained  in  ostensible  owner- [281] ship 
of  the  house  and  that;  there  were  no  circumstances  indicating  fraud  or 
concealment  in  the  matter  of  the  mortgage  by  Murli  and  the  subsequent 
sale. 

The  lower  apoellate  Court  accordingly  on  the  above  finding  applying 
s.  41  of  Act  No.  IV  ot  1892  dismissed  the  plaintiff's  suit.  The  plaintiff 
thereupon  appealed  to  the  High  Court. 

Munshi  Viddya  Gharan  Singh,  for  the  appellant. 

Mr.  Abdul  Baoof,  for  the  respondents. 

JUDGMENT. 

AlKMAN,  J. — Musammat  Thakuri,  the  appellant  in  this  case,  brought 
a  suit  for  possession  of  one-half  of  a  dwelling-house.  Her  case  was  that 
the  house  had  been  jointly  built  by  her  husband  Chajju  and  his  uncle 
Khushi ;  that  after  Chajju's  death,  which  took  place  some  18  or  19 

*  Second  Appeal  No.  576  of  1891,  from  a  decree  of  Hi  Batemao,  Esq.,  District 
Judge  of  Sahararipur,  dated  the  15th  March  1894,  reversing  a  decree  of  Maulvi  Maula 
Bakhab,  Munsif  of  Muiaffarnagar,  dated  the  26th  February  1894. 
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1895       years  ago,  Khushi's  BOD,  Murli,  mortgaged  the  whole  of  the  house  to  one 

FEB.  19.     Chiranji  Lai.     Cbiranji  Lai  got  a   decree    on    bis  mortgage,    in  execution 

~~~~        of  which  the  house  was    brought  to    sale  and   purchased    bv    the  defend'1 

APPEL-     dants  Kundan  and    Chota,  the    respondents    before   me.     The   Court  of 

LATE       fir8'i  instance  (the  Munsif  of  Muzaffarnagar)    gave  the  plaintiff  a  decree, 

CIVIL       which  was  reversed   on   appeal   by   the  learned  District  Judge    of  Saha- 

— -         ranpur.     The  learned    Judge  was  of  opinion  that  s.  41  of  the    Transfer  of 

J7  A.  280—  Property  Act  applied  to  the  case  and  referred  to  the    Munsif  for  trial  two 

15  A.W.N.   issues  based  on  the  terms  of  that  section.  The  finding  of  the  Munsif  was  in 

{1895)  69.    favour  of  the  respondent.     In  second  appeal  it  is  urged  that  as  s.  41  of  the 

Transfer  of  Pro'perty  Act;  was  not   expressly    pleaded,    the  learned  Judge 

had  no  power  to  take  it   into  consideration  in    disposing   of    the  case.     I 

cannot  accede  to  this  contention.  The  respondents  were,  prima  facie,  bona 

fide  purchasers  for  value;  and  where  a  Court  sees  that  the  rights  of  one  of 

two  innocent  parties  must  be  sacrificed,  it  is  entitled  to  consider  whether 

anything  in  the  conduct  of  the  party  who    comes  into    Court    and  seeks 

relief  has  debarred  him  form  asserting  his  right.     Here    it  is    found   that 

for  a  long  term  of  years  no  ostensible  not  of    ownership  was    exercised  by 

the  plaintiff  over  the    house,  but  that,   on  the    contrary,  she    allowed  her 

husband's  cousin  to  appear  and  deal  with  the  [282]   house  as  ostensible 

owner,  and  that  in  consequence,  of  his  conduct  the  respondents  have  been 

induced  to   purchase.     I  observe  that  plaintiff  allowed    upwards   of  four 

years  to  elapse  from  the  date  of  the  auction- sale  before  she  took  any  step 

to  assert  her  right,  and  in  doing  so,  although  she  has  made  her  husband's 

cousin  a  defendant  to  the  suit,  she  has  not  asked  for  any  relief  against  him. 

I  think,  under  the  circumstances  stated  above,  the  learned  Judge  was  right 

in  dismissing  the  suit.     I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


17  A.  282  =  15  A.W.N.  (1895)  69. 
APPELLATE   CIVIL. 
Before  Mr.  Justice  Aikman. 


DURGA  SINGH  (Plaintiff)  v.  NAURA^G  SlNGH  (Defendant)* 
[19-,h  February,  1895] 

Mortgage — Prior  oni  sutsequfrit  rnorta^oei>s — Right  of  firior  mortgagees  1o  add  to  the 
amount  securfd  by  his  mor'qnge  ou'lnv  ineurrtd  in  the  jiresfrvitionof  the  mortgaged 
property— Act  No.  IV  of  1882  (Transfer  of  Property  4c<i,  s.  63. 

Where  a  mortgagee  of  agricultural  land  bad  with  the  consent  of  bis  mort- 
gagors spent  money  in  repairing  a  w<>11  on  the  property  which  had  been  rendered 
useless  from  natural  onuses,  it  was  k  Id  that  such  mortgagee  was  entitled,  in  a 
suit  by  a  subsequent  mortgagee  against,  him  for  redemption,  to  add  the  amount 
so  expended  to  the  mortgage-debt  to  be  paid  by  the  plaintiff  before  he  could 
obtain  the  decree  for  redemption  claimed  by  him. 

IP,,  10  A.L.J.  124  (129)  =  16  Ind.  Gas.  635  (638),] 

THE  plaintiff  in  this  case,  being  a  puisne  mortgagee,  sued  for  redemp- 
tiotp  of  a  prior  mortgage  on  the  property  mortgaged  to  him  by  payment  of 
Bs.  197.  The  prior  mortgagee  admitted  that  the  amount  due  on  the 

'. : :  ,  - 

t  •  Second  Appeal  No.  614  of  1P94,  from  a  decree  of  Rai  Anant  Ram,  Subordinate 
Judge  of  Jaunpur,  dated  the  13th  April  1694.  modifying  a  decree  of  Babu  Pramotha 
Nath  Banerji,  Munsif  of  Jaunpur,  dated  the  29th  January,  1894. 
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original  mortgage  was  Ea.  197,  but  pleaded  that  certain  other  money  was       1895 
due  to  him  under  a  subsequent  bond  and  that  the  plaintiff  was  also  bound,     FEU,  19. 
before  be  could  redeem,  to    pay  Es.  600,  the   cost  of  a  well  which  he  had, 
with  the  permission  of  his  mortgagors,  built  upon  the  land  for  its  benefit.     APPEL- 

The  mortgagors  also  filed  a  written  statement  to  the  effect;  that  they  LATE 
had  given  permission  to  the  defendant-mortgagee  to  build  the  well,  and  CIVIL, 
that  the  amount  claimed  by  that  defendant  was  correct. 

[2S3]  The  Court  of  first  instance  (Munsif  of  Jaunpur)  found  that  the  M  A  282 
money  claimed  as  due  on  the  second  bond  of  the  defendant  mortgagee  was   19  i.W.N 
not  recoverable,  the  bond  being  unregistered,  and  that,  though  the  defend-    (1895)  69. 
ant    might  have  spent  something  in   repairing  the  well,  be  had  not  given 
satisfactory  evidence  of  the  amount.  It  accordingly  decreed  the  plaintiff's 
claim  for  redemption  at  Es.  197. 

The  defendant  mortgagee  appealed.  The  lower  appellate  Court  (Sub- 
ordinate Judge  of  Jaunpur)  allowed  the  appellant  a  sum  of  Es.  100,  in 
respect  of  his  claim  for  the  well,  to  be  added  to  the  amount  decreed  by  the 
first  Court. 

The  plaintiff  thereupon  appealed  to  the  High  Court. 

Mr.  H.  C.  Niblett,  for  the  appellant. 

Munshi  Madho  Pra&ad,  for  the  respondent. 

JUDGMENT. 

AlKMAN,  J. — This  was  a  suit  by  a  puisne  mortgagee  to  redeem  the 
mortgage  of  a  prior  mortgagee  who  was  under  his  mortgage  in  possession  of 
the  mortgaged  property,  namelv,  certain  agricultural  land.  The  plaintiff  paid 
into  Court  the  amount  secured  by  the  prior  mortgage.  In  addition  to  the 
sum  deposited  in  Court  the  prior  mortgagee  claimed  to  be  entitled  to  certain 
other  payments,  amongst  others,  to  E*.  600  for  the  construction  of  a  well. 
The  lower  Court  (the  Subordinate  Judga  of  Jauopur)  has  held  that  the 
plaintiff,  before  he  can  redeem,  must  pay  to  the  respondent  the  sum  of 
Es.  100  on  account  of  the  outlay  on  this  well.  In  second  appeal  the 
plaintiff  contends  that,  inasmuch  us  there  was  no  covenant  in  the  original 
mortgage-deed  to  pay  more  than  the  mortgaged  amount,  the  defendant 
was  not  entitled  to  any  compensation  for  the  repairs  of  the  well.  In  my 
opinion  this  plea  is  without  force.  It  is  impossible* to  provide  in  a  mort- 
gage-deed for  all  the  accidents  that  may  happen  to  the  property 
mortgaged. 

In  the  present  case  it  has  been  held  proved  that  a  well  which  was 
required  for  the  irrigation  of  the  mortgaged  land  had  been  ruined  through 
an  inundation  of  the  river  Gumti,  and  that  the  respondent  constructed  a 
new  one  in  its  place.  The  mortgagors,  who  were  parties  to  the  suit,  filed 
a  written  statement  admitting  [284]  that  this  had  been  done  with  theirper- 
mission.  In  my  opinion  whether  this  new  well  be  looked  upon  as  an  acces- 
sion to  the  property  and  so  falling  within  the  provisions  of  s.  63  of  theTrans- 
fer  of  Property  Act, or  whether  the  outlay  on  it  be  regarded  as  money  necess- 
arily spent  in  the  management  or  preservation  of  the  mortgaged  property, the 
prior  mortgagee  is  in  either  case  entitled  to  add  to  the  principal  amount  of 
his  mortgage  such  reasonable  sum  as  he  may  be  shown  to  have  expended. 
This  disposes  of  the  first  ground  of  appeal.  In  the  second  ground  it  is 
urged  that,  the  evidence  in  regard  to  the  amount  of  the  expenditure  being 
unsatisfactory,  nothing  at  all  should  have  been  allowed.  This  plea  I  can- 
not sustain.  It  is  true  that  accurate  accounts  have  not  been  filed  by  the 
defendant  showing  the  exact  amount  of  his  outlay,  but  tb.e  sum  which 
lias  been  decreed  to  him  by  the  lower  appellate  Court  cannot  be  deemed 
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to  be  in  any  way  exorbitant  or  in  excess  of  his  actual  outlay.  For  the 
above  reasons  I  dismiss  this  appeal  with  costs.  I  extend  the  time 
allowed  by  the  lower  Court's  decree  for  the  payment  of  the  amount  found 
due  up  to  the  1st  of  June  1895. 

Appeal  dismissed. 


17  A.  284  =  15  A.W.N,  (1895)  46. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.   Justice  Aikman. 


MADAN  MOHAN  L\L  AND  ANOTHRR  (Defendants)  v.  KANHAI  LAL 
(Plaintiff).*  [20i,h  February,  1895.] 

Act  No.  XV  of  1R77  (Indian  Limit, itim  A  t),  sch.  71  art*  57,  120— Limitation— Loan 
on  security  of  movt«ble  vrop'rty  —  Su'.l  to  recover  muney  by  sale  of  property  pledged 
and  also  \rorn  the  de  <-t,(lin<.  personally. 

Where  a  plaintiff  wbo  bai  lent  money  on  the  security  of  moveable  property 
sued  to  recover  the  money  both  by  sale  of  the  property  pledged  and  also  asked  for 
a  decree  personally  against  the  defendant,  should  the  amount  realised  by  the  sale 
prove  insufficient,  it  wta  held  tbat,  so  far  as  the  pUint  prayed  for  a  decree 
against  the  defendant  personally,  art.  57  of  the  second  schedule  of  Act  No.  XV 
of  1877  was  applicable  ;  but,  so  f*r  as  She  plaintiff  sought  t«  enforce  his  charge 
against  the  property  pledger),  the  suit  fell  within  art.  120.  Nim  Ckand  Baboo  v, 
Jagabundhu  Glirs?  (1)  followed. 

[F.,  24  A.  251  =  22  A.W.N.  43  ;  27  M.  529  =  13  M.L  J.  445  (F.B.)  ] 

[285]  THIS  WHS  a  suit  to  recover  money  advanced  on  a  pledge  of 
certain  jewelry.  The  plain; iff  pnyed  for  a  decree  for  sale  of  the  jewelry 
and  also  for  a  decree  personally  against;  the  defendant.  Toe  pledge  of  the 
jewelry  was  evidences!  by  a  memorandum  signed  by  the  defendant  and 
another  person.  The  suit  was  brought  more  than  three,  but  less  than 
six,  years  from  the  time  when  the  loan  was  made. 

The  defendant  pleaded  that  the  suit  was  barred  by  limitation,  also 
that  the  memorandum  relied  upon  by  the  plaintiff  as  evidenae  of  the 
transaction  was  not  properly  stamped  and  was  inadmissible. 

The  Court  of  first  instance  (Munsif  of  Bareilly),  holding  that  the 
memorandum  in  question  was  a  bond  or  promissory  note  and  applying 
art.  80  of  sch.  ii  of  the  Indian  Limitation  Act,  1877,  dismissed  the  suit 
as  barred  by  time. 

The  plaintiff  appealed.  The  lower  appellate  Court  (Subordinate 
Judge),  taking  the  view  that  the  document  in  question  was  a  mortgage, 
held  that  art.  120  applied  and  that  the  suit  was  within  time.  It  accord- 
ingly remanded  the  suit  to  the  Munsif  under  s.  562  of  the  Code  of  Civil 
Procedure. 

From  this  order  of  remand  the  defendant  appealed  to  the  High 
Court. 

Mr.  Roshan  Lai,  for  the  appellants. 

Babu  Jogindro  Nath  Chaudhri  and  Lala  Sheo  Charan  Lai,  for  the 
respondent. 


*  First  Appeal  No.  2  of  1894,  from  an  order  of  Maulvi  Jafar  Husain,  Subordinate 
Judge  oi  Bareilly,  dated  the  5th  December  1893. 

(1)  32  0.  21. 
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JUDGMENT. 

KNOX  and  AlKMAN,  JJ. — This  is  an  appeal  from  an  order  passed  by 
the  Subordinate  Judge  of  Bareilly  in  appeal  remanding  a  case  under 
8.  562  of  the  Civil  Procedure  Code  for  trial  on  the  merics.  The  claim  as 
laid  by  the  plaintiff  was  to  enforce  payment  of  money  which  had  been 
borrowed  from  him  upon  certain  jewels  which  had  been  pledged  with  him. 
The  prayer  in  the  plaint,  however,  is  not  merely  for  recovery  of  money 
due  by  sale  of  the  property  pledged.  There  was  a  further  prayer  for  the 
recovery  of  the  balance  due  after  sale  of  the  jewelry  hv  proceedings  against 
the  persons  of  [286]  the  defendants,  now  appellants.  Tbe  claim  was 
instituted  more  than  three  years  from  the  date  when  the  money  had  been 
borrowed  and  the  jewelry  pledged.  Tne  Court  of  first  instance  held  that 
the  suit  was  one  governed  by  art.  80  of  the  second  schedule  of  the  Limi- 
tation Act  of  1877  and  dismissed  the  suit.  The  Subordinate  judge  was 
of  opinion  that  there  was  no  express  article  in  the  Limitation  Act  appli- 
cable to  the  suit,  and  therefore  applied  art.  120.  Tbe  question  before  us  was 
considered  by  the  High  Court  at  Calcutta  in  Nim  Chand  Baboo  v.Jagabundhu 
Ghose  (1).  The  learned  Judges  who  decided  that  case  were  of  opinion  that, 
so  far  as  the  plaint  might  pray  for  a  decree  for  the  money  lent  against 
the  defendant  personally  it  was  barred  under  art.  57  ;  but  so  far  as  the 
plaintiff  sought  to  enforce  his  charge  against  the  property  pledged,  the  suit 
fell,  not  within  art.  57,  but  within  art.  120  of  the  schedule  and  was  there- 
fore not  barred.  We  agree  in  the  opinion  there  expressed.  While,  there- 
fore, we  dismiss  this  appeal,  we  so  far  modify  the  order  of  the  lower 
appellate  Court  as  to  direct  the  Court  of  first  instance  to  dispose  of  the 
suit  on  tho  merits  with  regard  to  the  remarks  made  above.  The  respon- 
dents will  get  their  costs. 

Appeal  dismissed. 


17  A.  286  =  15  l.W.N  (1895)  78. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


BHAGWAN   DAS  (Defendant)  v.  THE  MAHARAJA  OP  BHARTPDR 

AND  OTHERS   (Plaintiffs)  *     [25ib  February,  1895.] 
Appeal— Order  rejecting  application  for  suit  to  abate— Civil  Procedure  Code,s.  366. 

Held  that  an  order  rejecting  an  application  th-u,  a  suit  might  be  declared  to 
have  abated  by  reason  of  the  death  of  the  plaintiff  *nd  the  invalidity  of  an  appli- 
cation to  the  Court  to  bring  his  legal  representative  on  to  the  record  was  not 
one  of  the  orders  contemplated  by  s.  366  of  the  Cade  of  Civil  Procedure  and  that 
no  appeal  would  lie  therefrom. 

THE  facts  of  this  case  are  as  follows : — 

The  late  Maharaja  of  Bhartpur  was  plaintiff  in  a  suit  pending  in  the 
Court  of  the  Subordinate  Judga  of  Agra.  Ha  died  on  the  [287]  12th  of 
December,  1S93.  An  application  was  made  within  time  to  have  the  name 
of  his  successor  brought  upon  the  record  of  the  case  as  plaintiff,  and  that 
application  was  granted.  Subsequently,  on  the  18tsh  of  July,  1894,  appli- 
cation was  made  by  the  defendant  alleging  that  the  plaintiff's  application 

*  First  Appeal  from  Order  No.  HI  of  1894,    fr^m   an    order  of   Maulvi   Aziz-ul- 
Rahman,  Subordinate  Judge  of  Agra,  dated  the  18th  July,  1894. 

(1)  22  C.  21. 
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for  substitution  had  not  been  presented  by  any  one  authorized  to  act  for  the 
claimant,  that  no  vakalatnamah  had  been  filed,  and  praying  that  the  suit 
might  be  declared  to  have  abated.  This  application  was  resisted  by  the 
Maharaja.  The  Court  found  that  no  vakalatnamah  was  then  on  the  record,, 
but  that  there  was  evidence  that  a  vakalatnamah  had  been  filed  when  the 
application  for  substitution  was  made,  and  rejected  the  defendant's  appli- 
cation. 

The  defendant  thereupon  appealed  to  the  High  Court. 

Babu  Durga  Gharan  Banerji,  for  the  appellant. 

Mr.  T.  Conlan,  Pandit  Sundar  Lai  and  Lala  Sheo  Gharan  Lai,  for 
the  defendants.  « 

JUDGMENT. 

KNOX  and  AIKMAN,  JJ. — Upon  this  appeal  being  called  on  forbearing, 
two  preliminary  objections  were  raised  by  the  learned  vakil  who  appears 
in  the  case  on  behalf  of  the  present  ruling  Chief  of  Bhartpur,  one  of  the 
respondents,  plaintiff  in  the  Court  of  first  instance.  The  first  is  to  the 
effect  that  no  copy  of  the  decree  was  filed  with  the  memorandum  of  appeal 
and  none  has  been  filed  up  to  the  present  date.  The  second  is  to  the 
effect  that  no  appeal  lies  at  all. 

It  appears  than  the  suit  wa=i  instituted  bv  the  late  Maharaja  of  Bhart- 
pur. He  died  on  the  12r,h  of  December,  1890,  while  the  suit  was  still 
pending.  On  the  26th  of  March,  1804,  the  present  Maharaja  applied  to 
the  Court  to  have  his  name  entered  on  the  record  in  the  place  of  the 
deceased  plaintiff  and  an  order  was  passed  to  that  effect.  On  the  18bh  of 
July,  1894,  an  application  was  presented  on  behalf  of  the  defendants 
alleging  that  the  application  of  the  26&h  of  March,  1894,  was  an  application 
made  by  a  person  who  was  not  authorized  to  apply  and  asking  that  the 
suit  should  aha-e.  Tha  Court  refused  this  application  made  by  the  defen- 
dants and  [238]  allowed  the  suit  to  proceed  ;  and  it  is  from  this  last  order 
that  the  present  appeal  is  brought.  It  is  contended  thah  the  order-  falls 
within  the  second  paragraph  of  s.  366  of  the  Code  of  Civil  Procedure,  and 
is  therefore  appealable  under  clause  18  of  s.  583.  We  cannot  allow  this 
contention.  The  application  of  the  defetidants  was  noS  an  application 
contemplated  by  the  second  paragraph  of  s.  366.  No  appeal  lies,  and, 
without  pronouncing  on  the  first  preliminary  objection  and  aciing  upon 
the  second,  we  dismis  this  appeal  with  costs. 

Appeal  dismissed. 


17  A.  288  =  15  A.W  N.  (1895)  80. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


BABKAT-UN-NISSA  (Defendant)  v.  MUHAMMAD  ASAD  A.Li.(Plaintiff}* 
[25th  February,  1895.] 

Civil  Procedure  Code,  s.  &3—Awendm>nt  of   plaint — Pre-emption — Area  of  Properly 
claimed  in  suit  for  pre  emption  described  as  lesi  than  true  area — Limitation. 

A  Court  is  not  precluded  from  returning  a  plaint  for  amendment  because  at 
the  time  it  is  returned  for  amendment  the  period  of  limitation  for  the  suit  may 
have  expired. 

*  First  Appeal  No.   120  of  1894,  from  an  order  of  H.  B.  Pinlay,  Esq.,  District 
Judge  of  Bhahjahanpur,  dated  the  8th  August  1894: 
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The  plain  tiffin  a  puit  for  pre-emption  after  filing  his  plaint  discovered  that        1895 
the  property  in  suit  bad  been  described  by   mistake  as  being  a  slightly  less  area 
than  it  was  in  reality.  Held  that  the  Court  bad  power  and  ought  to  have  allowed  *_/ * 

the    plaint  to  be  amended    and  that  the  amendment  was  not  precluded  by  the 
fact  that  tbe  limitation  for  the    suit  bad    expired.  H-  Id  also  that  such  misdes-      APPEL- 
cription  would  rot  render   the  suit  liable  to  tbe   objection  that  the  plaintiff  bad        LATE 
sought  to  pre-empt  only  a  part  of  the  property  sold. 

CIVIL. 

THIS  was  a  suit  for  possession  of  a  2  biswas,  9  biswansis  share  of  a 
certain  village,  by  right  of  pre-emption, on  the  allegations  that  tbe  plaintiff  17  *•  2* 
was  entitled  to  pre-emption  under  tbe  wajib-ul-arz,  that  tbe  defendant-    **  A.W.N. 
vendor  sold   the  property  in  suit  on  tbe  22nd  of  October  1892,  at;  a  price    (1893>  80- 
of  Rs.  1,400  to  the  defendant- vendee,  tbe  price  being  falsely  stated  in  the 
Sale-deed  at  Rs.  2,000,  and  that  tbe  [289]  plaintiff  on  coming  to  know  of 
the  sale  made  a  demand  of  pre-emption  but  was  refused. 

The  defendant  vendee  pleaded  that  she  bad  an  equal  right  of  pre- 
emption with  the  plaintiff,  that  tbe  wajib  ul-arz  was  not  applicable,  that 
no  demand  was  made  by  tbe  plaintiff,  that  the  price  was  Rs.  2,000,  that 
the  plaintiff  bad  refused  to  purchase,  and  that  tbe  claim  of  the  plaintiff 
was  for  a  part  only  of  property  sold.  The  other  defendant  did  not  oppose 
the  suit. 

The  Court  of  first  instance  (Subordinate  Judge  of  Shabjahanpur)  held 
that  the  plaintiff  had  omitted  to  claim,  for  a  small  fraction  of  tbe  share 
sold  and  that  the  plaint  could  not,  more  than  a  year  having  elapsed  since 
the  cause  of  action  accrued,  be  amended,  and  dismissed  tbe  suit. 

On  appeal  by  the  plaintiff  the  lower  appellate  Court  (District  Judge 
of  Shahjahanpur)  held  that  the  omission  in  the  plaint  was  not  intentional, 
but  due  to  a  clerical  error  merely,  and  that  the  Court  below  bad  power, 
and  ought  to  have  exercised  it,  to  allow  the  plaintiff  to  amend.  It  accord- 
ingly remanded  the  case  under  s.  562  of  the  Code  ot  Civil  Procedure  for  trial 
upon  the  merits.  • 

From  thi?  order  of  remand  the  vendee  defendant  appealed  to  the 
High  Court. 

Mr.  Abdul  Majid,  for  the  appellant. 

Maulvi  Ghuiam  Mujtaba,  for  the  respondent. 

JUDGMENT. 

KNOX  and  AlKMAN,  JJ. — This  is  a  first  appeal  from  an  order  passed 
by  the  District  Judge  of  Sbahjahanpur  whereby  that -Judge  remanded 
the  suit  out  of  which  the  appeal  before  him  arose  under  s.  562  of  the  Code 
of  Civil  Procedure  for  decision  upon  its  merits.  Tbe  suit  is  what  is 
known  as  a  pre-emption  suit.  Muhammad  Asad  Ali,  the  respondent  here, 
•was  plaintiff:  he  sued  to  enforce  a  right  of  pre-emption  which  he  claimed 
over  certain  property  which  had  been  sold  by  one  Muazziz  Ali,  one  of  the 
defendants  to  the  suit,  to  Musammat  Barkat-un-nissa,  a  second  defendant 
and  appellant  here.  In  tbe  plaint  under  which  the  suit  was  instituted  the 
respondent  set  out)  in  the  recital  of  facts  that  the  share  sold  by  Muazziz  Ali 
to  the  [290]  appellant  was  a  2  biswas  9  biswansis  share.  In  his  prayer  for 
relief  he  also  stated  the  share  as  being  a  2  biswas,  9  biswansis  share.  In 
point  of  fact,  as  admitted  by  both  parties  to  this  appeal,  the  property 
which  was  sold  was  not  a  2  biswas  9  biswansis  share,  but  a  share  amount- 
ing 2  biswap,  9  biswansis,  15  kachwansis,  11  nanwasis  and  2  tanwansis. 
The  portion  which  was  omitted  was  thus  but  a  small  fraction  of  the  whole 
amount  of  the  property  which  formed  the  subject-matter  of  the  bargain 
between  Muazziz  Ali  and  the  apj.eUanfc.  The  learned  Judge  held  that  in 
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1895        the  interest  of  justice  permission  should  have  been  given  to  the  respon- 

FEB.  25.     dent  to  amend  his  plaint  so  as  to  include  along  with  the  property  claimed 

the  fractional  share  which  bad  been    omitted.     It    appears  that  the  res- 

APPEL^     pondent  on  discovering  that  he  had  omitted  to  claim  the  whole  of  the  pro- 

LATE       perty  asked  for  leave  to  amend  his  plaint  so  as  to  include  the  whole   bar- 

ClVIL       8a'nt  but  bis  prayer  was  refused.     In  appeal  before  us  it  is  contended  that 

the  Court  of  first  instance  was,   and  is,    precluded   from   permitting   the 

17  A.  288=  plaint  to  be  amended,  because  by  so  doing  it  would  virtually  extend  the 
18A.W.N.  period  allowed  bylaw  within  which  a  pre-emption  suit  can  be  instituted, 
(1893)  80.  and  that  the  omission  by  the  respondent  to  claim  a  portion  of  the  pro- 
perty which  was  sold  prevents  him  from  enforcing  his  right  over  any  part 
of  the  property  and  renders  his  suit  liable  to  dismissal.  Irvsupporfc  of  the 
first  contention  we  were  referred  to  the  case  of  Jainti  Prasad  v.  Bachu 
Singh  (1).  That  case,  however,  was  of  an  entirely  different  character,  and 
the  point  which  arose  for  decision  there  is  in  no  way  connected  with  that 
which  we  are  called  upon  to  decide  in  the  present  appeal.  The  case  of 
Jainti  Prasad  was  one  in  which  the  plaint  presented  before  a  Court  of  first 
instance  was  written  upon  paper  insufficiently  stamped  and  permission 
was  given  by  the  Court  before  which  the  plaint  was  filed  to  make  up  the 
deficiency.  The  period  of  grace  allowed  by  the  Court  extended  beyond 
the  time  within  which  the  suit  could  have  been  instituted.  It  was  held 
(vide  p.  70)  that  "  a  plaint  is  a  document  within  the  meaning  of  the 
Court-fees  Act  and  within  the  meaning  of  s.  28,  and  as  a  suit  can 
only  be  instituted  by  the  presentation  of  a  plaint,  the  presentation 
[291]  of  an  insufficiently  stamped  document,  which  if  sufficiently  stamped 
could  be  treated  as  a  plaint,  cannot  be  regarded  in  law  as  the  institution 
of  a  suit  within  the  meaning  of  the  explanation  to  s.  4  of  the  Indian 
Limitation  Act,  1877,  or  of  s.  48  of  the  Code  of  Civil  Procedure.  Section  28 
of  the  Court-fees  Act  prohibits  the  Court  from  regarding  any  document 
which  ought  to  be  stamped  under  that  Act  as  of  any  validity  unless  and 
until  it  is  properly  stamped. 

In  the  case  before  us  the  suit  as  brought  was  undoubtedly  instituted 
within  time  and  no  question  of  sufficiency  of  stamp  arises.  The  whole 
tenor  of  the  plaint,  and  we  have  examined  it  carefully,  satisfies  us  that  the 
intention  of  the  respondent  was  to  institute  a  claim  for  the  whole  of  the 
property  sold  to  the  appellant :  it  was  merely  from  inadvertence  or  some 
other  similar  cause  that  he  left  out  of  his  plaint  the  small  fractional  share 
which  has  been  set  out  above.  The  question  before  us  is — is  a  Court 
precluded  from  returning  a  plaint  for  amendment  if  at  the  time  when  it 
is  returned  for  amendment  the  period  of  limitation  of  the  suit  may  have 
expired  ? 

The  section  of  the  Code  which  authorizes  a  Court  to  return  plaints 
for  amendment  is  s.  53.  That  section  empowers  a  Court  at  any  time 
before  judgment  to  let  a  plaint  be  amended  upon  such  terms  as  to  the  pay- 
ment of  costs  as  the  Court  thinks  fit.  Only  one  circumstance  is  set  out 
as  being  a  circumstance  under  which  a  plaint  should  not  be  amended 
either  by  a  party  or  by  a  Court,  and  that  is  when  the  amendment  would 
convert  a  suit  of  one  character  into  a  suit  of  another  and  inconsistent 
character.  Does  that  circumstance  arise  in  the  present  case  ?  The  suit 
as  instituted  was  a  suit  to  enforce  a  right  of  pre-emption  over  a  2  biswas  9 
biswansis  share  :  the  suit  as  amended  would  be  to  enforce  the  same  right 
•of  pre-emption  over  the  same  2  biswas  9  biswansis  share  plus  a  small 

(1)  15  A.  65. 
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fraction.     It  cannot  be  said  with  any  show  of  reason  that  by  the  addition       1895 
of  this  fractional  share  the  suit  brought  will   be  converted    into  a   suit  of     FEE  25, 

another  and  inconsistent  character.  

As  regards  the  second  contention,  the  case  before  us  is  not  one  in  which     APPEL- 
the  pre-emptor  is  seeking  to  hreak  up  the  bargain,  or  to  [292]  pick    and       LATE  • 
choose  out  of  the  property  which  has  been  sold.     The  learned    pleader  for      QIVIL. 
the  appellant  referred  us  to  the  case  of  Muhammad  Vilayat  Ali  Khan  v. 
Abdul  Bab  (1).     That  was  a  case  not  at  all  in  accord  with  the  present  case.   17  A.  288  = 
The  reason  why  the  would-be  pre-emotor  in  that  suit  lost  bis  suit  for  pre-  15  A  W.N. 
emption  was  that  he  bad  by  his   conduct  acted  in  such  a  way  as  to  lead    (1895)  80. 
the  parties  to  the  bargain  to  conclude  that  he  would  not  be  the  purchaser 
of  any  portion  of  the  property  sold.     We  are  satisfied  that  in   the  present 
case,  and   from   the  very    first,    the  respondent  wished  to    purchase  the 
whole  of  the  property  which  was  for  sale.    Both  the  pleas  taken  in  appeal 
fail  and  the  appeal  before  us  is  dismissed  with   costs. 

Appeal  dismissed. 


17  A.  292=15  A. W.N.  (1895)  81. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


GHULAM  MUHAMMAD  (Defendant)  v.  THE  HIMALAYA  BANK, 

"  LIMITED,  "  IN  LIQUIDATION,  THROUGH  THE  OFFICIAL  LIQUIDATOR 

(Plaintiff)*  [27th  February,  1895.] 

Plaint — Form  of  plaint  in  suit  by  Company  in  liquidation — Amendment— Civil  Proce- 
dure Code,  s.  53— Act  No.  VI  of  1882  (Indian  Companies'  Act),  s.  144.    • 

Held  that  a  plaint  in  a  suit  by  a  Bank  in  liquidation  in  which  the  plaintiff  wan 
described  as"  the  Official  Liquidator,  Himalaya  Bank,  Limited,  in  liquidation," 
and  which  was  also  subscribed  and  verified  in  the  same  terms  was  not  a  valid 
plaint  having  regard  to  the  term?  of  s.  144  of  the  Indian  Comoanips'  Act,  1882, 
and  that  the  defect  could  not  be  cured  by  amendment.  In  re  Winterbottom  (2) 
referred  to. 

[Overruled,  18  A.  198  (F.B.)  ;  R.,  3  O.C.  347.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  Boshan  Lai  and  Mr.  J.  Simeon,  for  the  appellant. 
The  respondent  was  not  represented. 

JUDGMENT. 

KNOX  .and  AIKMAN,  JJ. — This  is  a  first  appeal  from  an  ordor  passed 
by  the  District  Judge  of  Saharanpur  whereby  he  set  aside  a  [293]  decree 
of  the  Small  Cause  Court  Judge  passed  in  his  capacity  of  Subordinate 
Judge  and  remanded  the  case  for  re-trial  on  the  merits  under  s.  562  of 
the  Code  of  Civil  Procedure.  The  appellant  was  defendant  in  the  Court 
of  first  instance  and  the  suit  brought  against  him  was  instituted,  as  set 
forth  in  the  plaint,  by  the  "  Official  Liquidator,  Himalaya  Bank,  Limited, 
in  liquidation,  plaintiff."  The  plaint  was  also  subscribed  and  verified  in 
the  same  terms.  No  written  statement  seems  to  have  bean  filed,  but  it 
appears  that  objection  was  taken  by  the  defendant  to  the  form  of  the 

*  First  Appeal  No.   146  of    1894,  from  an  order  of  H.   Bateman,    Esq.,  District 
.Judge  of  Saharanpur,  dated  10th  September,  1894. 

(1)  11  A.  108.  (2)  L.R.  18  Q.B.D.  446. 
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suit  on  tbe  ground  that  the  present  plaintiff  had  no  locus  slandi,  and  the 
suit  should  have  been  instituted  in  tbe  name  of  the  Himalaya  Bank. 
Upon  this  an  issue  was  framed  as  to  whether  tbe  suit  was  correct  in 
form.  The  Subordinate  Judge,  holding  that  tbe  form  of  the  suit  was 
wrong,  dismissed  the  plaintiff's  claim  with  costs.  The  lower  appellate 
Court  had  tbe  same  question  raised  before  it  in  appeal.  The  Court) 
considered  it  to  be  straw-splitting  to  dismiss  a  suit  because  the  suit  was 
laid  in  the  wrong  form.  In  any  case  it  considered  that  tbe  plaint  ought 
to  have  been  returned  for  amendment  or  to  have  been  amended  by  the 
Court  itself  under  s.  53,  cl.  (c)  of  the  Code  of  Civil  Procedure.  It 
accordingly  remanded  the  case  for  re-trial  and  added  the  words — "The 
lower  Court  can  amend  the  plaint  as  suggested  above,  if  it  thinks  fit  to 
do  so.  "  In  our  opinion  the  lower  appellate  Court  was  wrong  in  thus 
holding.  The  terms  of  s.  144  of  the  Indian  Companies'  Act,  1882,  author- 
ize an  official  liquidator  with  tbe  sanction  of  the  Court  to  bring  or  defend 
any  suit  in  the  name  and  on  behalf  of  the  company.  This  requirement 
is  distinctly  of  a  formal  nature,  and  a  substantial  compliance  with  it  is 
insufficient.  In  the  very  same  section  power  is  given  to  the  official  liqui- 
dator to  do  certain  acts  in  bis  official  name.  When  such  official  liquida- 
tor is  acting  in  the  name  and  on  behalf  of  tbe  company,  it  is  the  company 
and  not  the  official  liquidator  who  is  plaintiff.  If  we  were  to  authorize 
an  amendment  in  the  case  before  us,  it  would  not  be  a  mere  clerical 
amendment;  it  would  be  the  substitution  of  a  person  who  up  to  the 
present  moment  has  never  been  plaintiff  in  the  suit  in  place  of  the 
person  who  did  in  fact  sue.  Moreover,  in  the  present  case  it  would 
[294] 'be  permitting  a  plaintiff  whose  suit  has  become  barred  by  limitation 
to  bring  the  suit  so  barred,  and  would  be  in  contravention  of  the  principle 
laid  down  in  s.  22  of  Act  No.  XV  of  1877.  The  point  before  us  was 
considered  in  In  re  Winterbottom  (1).  In  that  case  Cave,  J.,  observed  :— 
"  Although  I  have  struggled  against  the  conclusion,  feeling  as  I  do  that 
the  debtor  has  in  no  way  been  misled,  as  appears  from  his  affidavit,  yet 
I  have  ultimately  come  to  the  conclusion  that  the  requirement  of  the  law 
has  not  been  complied  with,  and  that  the  proceeding  is  a  proceeding  taken 
in  the  name  of  Nicholson,  Liquidator,  and  not  the  name  of  the  company." 
So  in  the  present  case  we  have  unwillingly  come  to  the  conclusion  that 
the  suit  before  us  is  one  in  which  the  plaintiff  is  the  official  liquidator  and 
not  the  Himalaya  Bank,  Limited,  the  only  person  who  has  a  right  of 
action  against  the  appellant. 

Tbe  appeal  must  be  allowed.  We  set  aside  tbe  decree  of  the  lower 
appellate  Court  and  restore  that  of  the  Court  of  first  instance.  The  appel- 
lant will  have  his  costs  here  and  in  the  lower  appellate  Court. 

Appeal  decreed. 


(1)  L.  R.  18  Q.B.D.  446, 
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17  A.  294  (F.B.)  =  1S  A.W  N.  (1895)  167.  {395. 

FULL  BENCH.  JUNE  a?. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox, 

Mr.  Justice  Biair,  Mr.  Justice  Banerji,  Mr.  Justice  Burkitt  and 

Mr.  Justice  Aikman. 

17  A.  294 

BHAGWAN  SINGH,  MINOR,  UNDER  THE  GUARDIANSHIP  OP  MUSAMMAT 

SOGHRI  KUAR  (Defendant)  v.  BHAGWAN  SINGH  AND  OTHERS  BA.W.B. 

(Plaintiffs).*     [27th  June,  1895.J  <189a>  187» 

Hindu  law — Benares   School— Adoption— Adaption  by  one  of  the  regenerate  classes  of  a 

Mother's  sister's  sen. 

• 

Held  by  EDGE,  C.J.,  KNOX.  BLAIR  and  BUBKITT,  JJ.,  (BANERJI  and  AlK- 
MAN,  JJ.,  dissenting). 

The  Hindu  law  of  the  School  of  Benarei  does  not  prohibit  an  adoption  amongst 
the  three  regenerate  classes  of  a  sister's  SOD,  of  a  daughter's  ?on,  or  of  a  son  of 
the  sister  of  the  mother  of  the  adopter,  and  consequently  the  onus  of  proving 
that  such  an  adoption  is  prohibited  by  usage  is  upon  him  who  alleges  that  it  is 
illegal. 

[293]  Tbe  authority  in  the  School  of  Benares  of  the  Dattak*  Mimansa  of 
Nanda  Pandita  considered.  That  Mimansa  is  not  on  questions  of  adoption  an 
"  infallible  guide  "  in  the  School  of  Benares,  and  is  not  fallowed  when  it  imposes 
on  the  right  of  adoption  restrictions  not  to  be  found  in  the  recognized  author- 
ities of  the  School  of  Benares. 

Held  oy  BANERJI.  J.,  (AIKMAN,  J.,  concurring)  :— The  adoption  by  a.  Hindu 
belonging  to  one  of  the  three  regenerate  clashes  of  his  mother's  sister's  son  is  pro- 
hibited according  to  the  Hindu  law  of  the  Benares  School.  Such  prohibition  is 
not  merely  directory,  but  the  adoption  is  absolutely  interdicted  and  void,  and 
cannot  be  validated  by  the  rule  of  factum  v^let. 

Held  also  by  BANERJI,  J.  :— That  the  Dattaka  Chandrika  and  the  D.ittaka 
Mimansa  are  works  of  paramount  authority  on  questions  relating  to  adoption  as 
well  in  those  parts  of  India  which  are  governed  by  the  law  of  the  Benares  School 
as  elsewhere. 

[Reversed,  21  A.  412  (424)  (P  C.)  =  3  C.W.N.  454  =  1  Bom.  L.B,  311  =  7  Bar.  474  ;  R., 
24  A.  195  (197)  =2-2  A.W.N.  10  ;  29  A.  495  =  4  A  L.J.  407=A.W.N.  (1907)  121 
(128)  ;  3  O.C-  130  (135)  ;  D.,  27  A.  417  =  2  A. L.J.  36  =  A.W.N.  (1905)  20  ;  22  B. 
973.] 

THIS  was  a  reference  to  the  Full  Bench  of  an  appeal  in  which  the 
substantial  question  involved  was  whether  the  adoption  by  a  Hindu 
belonging  to  one  of  the  three  regenerate  classes  (a  Kshafcriya)  and  subject 
to  the  law  of  the  Mitakshara,  or  Benares  School  of  Hindu  law  of  the 
son  of  his  mother's  sister  was,  according  to  that  law,  a  valid  adoption  or 
not.  The  facts  of  the  case  out  of  which  the  reference  arose,  and  the 
arguments  in  support  of  either  view  of  the  question,  are  stated  very  fully 
in  the  judgment  of  Edge,  C.  J.  ;  they  are  also  stated  in  the  judgment  of 
Banerji,  J. 

Babu  Durga  Charan  Banerji,  for  the  appellant. 

Mr.  T.  Conlan,  Pandit  Sundar  Lai  and  Pandit  Moti  Lai,  for  the 
respondents. 

JUDGMENT. 

BANERJI,  J. — The  suit  in  which  this  appeal  has  arisen  was  brought 
by  the  respondents  for  the  establishment  of  their  right  as  reversioners  to 
the  estate  of  one  Madho  Singh,  and  for  a  declaration  that  the  alleged 
adoption  of  the  appellant  by  Madho  Singh  was  void  and  ineffectual.  One 

*  First  Appeal  No.  301  of  1892,  from  the  decree  of  Syed  Akbar  Husam,  Subordinate 
Judge  of  Cawnpore,  dated  the  23rd  September,  1892. 
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1895        °f  the  grounds  on  which  the  alleged  adoption  was  impeached  was  that  the 
JUNE  27.     appellant  was  the  son  of  the  sister  of  Madho  Singh's  mother.     The  Court 

below  having  held  the  adoption  alleged  by  the  appellant  to  be  invalid,  this 

FULL      appeal  has  been  preferred,  and  the  only  question  which  we  have  to  consider 

BENCH.     an^  [296]  determine  is  whether  the  adoption  of  the  mother's  sister's  son  by 

a  person  belonging  to  one  of  the  three  regenerate  classes  is  valid  according 

17  A.  294    fco  Hindu   law.     The   parties,    are    Tbakurs,    that    is,    raombers   of   the 

(F.B.)=      regenerate  class  of  Kshatriyas.     It  is  not  alleged  that  an  adoption  such  as 

15  A.W.N    aaa  been  set  up  in  this   case  is  valid  according  to  any  special  custom 

(1893)  167.    prevailing  in  the  caste  or  in  the  locality  to  which  the  parties  belong.     The 

case,  therefore,  must  be  decided  solely  with  reference  to  the  rules  of  Hindu 

law  which  govern  adoption,   and  independently  of  any  positive  custom 

other  than  such  as  may  be  presumed  to  be  in  existence  consistently  with 

Hindu  law. 

It  is  not  disputed,  and  indeed  it  was  conceded  in  argument,  that  the 
principles  which  apply  to  the  question  of  the  adoption  of  a  daughter's  son 
or  a  sister's  son  apply  equally  to  the  adoption  of  the  mother's  sister's  son, 
and  that  if  the  adoption  of  a  daughter's  son  or  a  sister'sson  is  void  among 
the  three  higher  classes,  it  is  equally  void  in  the  case  of  the  mother's 
sister's  son.  I  may  also  observe  that  as  regards  the  present  question  there 
is  no  divergence  between  the  Mifcakshara  School  and  the  other  schools  of 
Hindu  law,  or  between  the  different  sections  of  the  Mitakshara  School, 
and  that  the  rules  of  law  affecting  the  present  question  are  alike  applicable 
to  the  different  schools.  There  is  also  no  difference  as  regards  the  appli- 
cation of  those  rules  between  Brahmans,  Ksbatriyas,  and  Vaisyas.  It  is 
important  to  bear  these  facts  in  mind  in  considering  the  question  which 
-we  have  to  decide  upon  this  reference. 

The  question  is  one  of  great  importance,  affecting  as  it  does  a  large 
section  of  the  Hindu  community,  and  in  determining  it,  I  shall  consider, 
first,  the  authority  of  decided  oases ;  secondly,  the  authority  of  modern 
writers  on  Hindu  law,  European  and  native;  and  thirdly,  the  authority  of 
the  Dharma  Sastras,  including  that  of  commentators.  I  attach  the 
greatest  importance  to  the  authority  of  decided  cases,  because  if  they  have 
been  uniform  and  consistent,  and  have  extended  over  a  long  series  of  years, 
the  presumption,  in  my  opinion,  arises  that  they  have  been  submitted  to 
and  accepted  as  correctly  laying  down  the  law  on  the  subject,  and  that 
[297]  the  usages  of  the  people  have  been  regulated  in  accordance  with 
them.  The  rule  of  stare  decisis  has  always  been  regarded  as  a  very 
salutary  rule,  and  it  should,  in  my  judgment,  be  applied  even  to  ques- 
tions of  Hindu  law,  unless  it  can  be  shown  that  the  consensus  of 
opinions  expressed  in  the  decided  cases  was  based  on  a  grossly  erroneous 
interpretation  of  the  law,  or  on  a  total  misconception  of  what  the  law 
really  is, — a  misconception  induced  by  erroneous  translations  of  original 
texts  inaccessible  to  the  Judges,  and  misrepresentations  as  to  their  true 
meaning  and  scope.  I  would  go  further  and  hold  that  even  if  in  some 
instances  the  rulings  may  have  been  founded  on  doubtful  authorities,  they 
should  not,  if  they  have  been  uniform,  and  have  covered  a  long  period  of 
time,  be  departed  from,  even  at  the  risk  of  perpetuating  an  error, 
provided  that  the  error  was  not  so  gross  and  clear  as  to  negative 
the  presumption  of  acquiescence  and  usage  to  which  I  have  referred 
above.  "  For "  to  quote  the  words  of  Dr.  (now  Mr.  Justice)  Guru 
Das  Banerji  (Tagore  Law  Lectures  for  1879,  p.  16)  "though  it  is 
wrong  to  perpetuate  an  error,  it  would  hardly  be  right  to  rectify 
the  error  by  unsettling  the  law  and  overruling  a  precedent  which 
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might  have  long  been  tbe  basis  of  men's  expectations  and  conduce."  This 
principle  was  adopted  by  recent  Full  Bench  of  the  Bombay  High  Court 
in  Waman  Raghupati  Bova  v.  Kriahnaji  Kashiraj  Bava  (1)  where  the 
learned  Judge  refused  to  reconsider  the  question  of  the  authority  of  the 
Dattaka  Mimansa  and  the  Dattaka  Chandrika  as  high  authorities  on  the 
subject  of  adoption,  with  a  view  to  secure  uniformity  of  decisions;  and 
they  refused  to  reconsider  a  previous  Full  Bench  ruling  on  the  ground  that 
for  the  past  ten  years  tbe  decision  of  the  full  Bench  had  been  regarded  by 
the  legal  profession  as  having  settled  the  law  on  the  subject.  In  Parbati 
v.  Sundar  (2)  Pefcheram,  G  J.  and  Brodburat,  J.,  were  of  opinion  that  they 
were  "bound  to  follow  the  authority  of  a  long  and  uniform  course  of  deci- 
sons"  on  tbe  question  of  the  validity  of  tbe  adoption  of  a  sister's  son. 
And  in  the  case  of  Tuhhi  Ram  v.  Bihari  Lai  (3)  the  present  learned  Chief 
Justice  of  this  Court  decided  against  the  [298]  validity  of  an  adop- 
tion made  by  a  Hindu  widow  without  the  express  permission  of  her 
husband  on  the  ground  that  "having  regard  to  tbe  fact  that  the 
texts  of  the  early  commentators  are  more  or  less  in  conflict,  to  the 
fact  that  no  single  case  which  arose  in  the  North-Western  Provinces, 
in  Oudh,  or  in  those  districts  in  Lower  Bengal  in  which  the  Benares 
School  is  followed  "  had  been  cited  in  support  of  the  validity  of  such  an 
adoption,  and  having  regard  to  the  four  cases  cited  "  he  would  expect 
that  any  one  who  would  now  contend  that  a  Hindu  widow  subject  to  the 
Benares  School  could  make  a  valid  adoption  to  her  deceased  husband 
without  express  authority  given  by  him,  would  support  that  contention 
by  clear  proof  of  general  usage  in  the  particular  district  that  an  adoption 
under  such  circumstances  was,  in  the  particular  district,  recognised  as 
valid  by  those  subject  to  the  Benares  School."  These  observations  of 
the  learned  Chief  Justice  apply,  in  my  opinion,  with  equal  force  to  the 
present  question  ;  and  if  on  this  question  there  exists  a  long  and  uniform 
course  of  decisions  declaring  an  adoption  such  as  the  one  set  up  in  this 
case  to  be  invalid,  a  Court  should,  in  the  words  of  the  learned  Chief  Justice, 
expect  any  one  who  would  now  contend  that  such  an  adoption  is  valid  to 
support  that  contention  by  clear  proof  of  general  usage  in  the  particular 
district  tha'u  such  an  adoption  was,  in  the  particular  District,  recognised 
as  valid. 

Bearing  these  weighty  observations  of  the  learned  Chief  Justice  in 
mind,  I  will  consider  the  decided  cases  on  the  subject  which  have  been  cited 
to  us  or  which  I  have  been  able  to  lay  my  hands  upon.  I  may  remark  that 
the  learoed  vakil  who  argued  the  case  for  tbe  appellant  with  much  ability 
frankly  admitted  that  with  tbe  exception  of  twocases,  and  probably  a  third, 
to  which  I  shall  presently  refer,  authority  of  decided  cases  in  these 
Provinces,  in  Bengal,  in  Madras  and  in  Bombay,  had  been  uniformly  against 
him  since  the  year  1815. 

Tbe  first  case  is  that  of  Doe  de.m  Kora  Shankho  Takoor  v.  Bebee 
Munnee  '4),  decided  in  Bengal  on  24th  November  1815,  in  which  it  was  held 
that  a  Hindu  Brahman  cannot  adopt  bis  sister's  son.  as  [299]  it  imports 
incest.  It  appears  from  tbe  names  of  the  parties  that  this  was  a  case 
between  persons  governed  by  the  Mitaksbara  law. 

The  next  case  arose  in  these  provinces,  and  is  that  of  Shtbiall 
v.  Bishumber  (5)  in  which  Boss  and  Koberts,  JJ.,  held  the  adoption  of  a 
sister's  son  to  be  invalid. 
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1895  In  Battas  Kuar  v.  Luchman  Singh  (1).  it  was  held  by  Pearson  and 

JUNK  a?.    Spankie,   JJ.,  in  1875,  that  the  adoption  of  her  brother's  son  by  a  widow 

was  invalid.     This  ruling  proceeds  on  the  same  principle  which  applies  to 

FULL       the  adoption  of  a  daughter's  son,  a  sister's  son,  or  a  mother's  siater's  son, 

BENCH,     and  is  an  authority  for  holding  that  the  adoption  of  the  persons  last  named 

is  void  among  the  three  higher  classes.  The  correctness  of  thia  ruling  has 

17  A.  294  been  doubted,  and  Mr.  Mayne  in  his  well-known  work  on  Hindu  Law  and 
(F.B  )  =  Usage  (§  125)  thinks  that  the  effect  of  the  doctrine  laid  down  in  it  "  is  to 
15A..W.N  introduce  into  the  Hindu  theory  of  adoption  a  second  fiction  for  which 
(1895)  167,  there  is  no  foundation."  With  reference  to  Mr.  Mayne's  observations  I 
shall  only  quote  the  remarks  made  by  Mr.  Siromani  in  his  Commentaries 
on  Hindu  law.  At  page  166  (Second  Edition)  he  says  : — "If  the  learned 
author  knew  even  the  elementary  canons  of  our  religious  observances 
he  could  not  have  made  the  erroneous  assertions  contained  in  his 
observations."  Adoption  being  both  to  the  husband  and  the  wife, 
and  an  adopted  son  being  as  much  the  son  of  the  wife  as  of  the 
husband,  it  is  asserted  by  those  who  dispute  the  validity  of  such  an 
adoption  that  the  test  of  eligibility  according  to  the  rule  of  Niyoya  and 
incongruous  relationship  (virudha  sambandha)  applies  also  to  the  case  of 
an  adoption  by  a  female,  she  being  in  such  case  the  author  of  the  act  of 
adoption.  It  is  not  necessary,  however,  to  enter  into  a  consideration  of 
fchis  question  at  present  and  it  is  immaterial  for  present  purposes  whether 
the  ruling  is  correct  or  erroneous.  They  may  certainly  be  two  opinions 
in  regard  to  it.  That  ruling,  however,  may  fairly  be  regarded  as  an 
authority  for  the  principle  on  which  the  adoption  in  this  suit  is  alleged  to 
be  invalid. 

[300]  In  Parbati  v.  Sundar  (2),  Petheram,  C.J.,  and  Brodhurst,  J., 
held  in  1885  that  a  Brahman  cannot  validly  adopt  his  sister's  son.  The 
learned  Judges,  as  I  have  said  above,  refused  "to  disturb  the  long  and 
uniform  course  of  decisions  by  all  our  Courts,  from  the  earliest  times, 
upon  this  point." 

This  case  was  appealed  to  Her  Majesty  in  Council.  Their  Lordships 
decided  the  appeal  on  other  grounds — Sundar  v.  Parbati  (3), — but  on  the 
question  of  adoption  they  expressed  themselves  as  follows  : — "  If  it  were 
necessary  to  determine  the  point,  their  Lordships  would  probably  have 
little  difficulty  in  accepting  the  opinion  of  the  High  Court  that  a  Hindu 
Brahman  cannot  lawfully  adopt  his  own  sister's  son  "  (p.  56).  This  is  a 
very  strong  expression  of  opinion,  and  although  for  the  purposes  of  the 
case  before  their  Lordships  it  was  obiter,  this  expression  of  ooinion,  coming 
as  it  does  from  the  highest  tribunal,  is  entitled  to  the  greatest  weight. 

I  have  not  referred  to  the  case  of  Luchmee  Nauth  Rao  Jtiaik  Kaleya 
v.  Musammat  Bhina  Baee  (4)  because,  although  in  that  case  the  Pandit 
expressed  the  opinion  that  the  adoption  of  a  sister's  son  was  invalid,  the 
question  was  not  decided  by  the  Court,  as  the  case  was  disposed  of  on 
other  grounds. 

The  only  cases  in  Upper  India  in  which  it  is  said  a  contrary  view 
was  held  were :  (i)  Ram  Chunder  Chatterjea  v.  Sumboo  Chunder  Chatter- 
jea  (5),  decided  in  Bengal  in  August  1810 ;  (ii)  a  case  from  the  District  of 
Mirzapur,  decided  on  18th  July  1808,  being  case  No.  XII  in  Sir  William 
Macnaghten's  Principles  and  Precedents  of  Hindu  Law,  Vol.  II,  p.  185  ;  and 


(l)7N.W.P.  117. 

(4)  7  8.D.A.N.W.P.  441. 


(2)  8  A.  1.. 

(5)  1  Mor,  Dig,  18. 
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(Hi)  Chowdree  Purmessur  Dutt  Jhn  v.  Hunooman  Dutt  Roy  (1),  deoided  on 
18fch  December  1837.  In  the  first  of  these  oases  the  adoption  of  his 
sister's  son  by  a  Brahman  was  held  to  be  valid,  but  according  to  Sir 
Francis  Macnaghten  the  doctrine  which  prevailed  in  that  case  was  overruled 
by  a  subsequent  proceeding  in  the  Supreme  Court  (see  Considerations 
on  Hindu  Law,  [301]  pp.  166,  163):  so  that  the  authority  of  that  case  has 
ceased  to  be  of  any  value.  As  for  the  second  case  referred  to  above,  Sir 
"William  Macnaghten  was  of  opinion  that  it  was  a  case  of  Sudras.  The  ques- 
tion put  to  the  pandits  was  whether  a  daughter's  son  who  had  been  adopted 
by  his  maternal  grandfather  was  entitled  to  inherit  the  estate  of  the 
maternal  grandfather  either  as  bis  adopted  son  or  as  bis  daughter's  son  in 
preference  to  his  brother  and  nephews.  From  the  nature  of  the  question 
put  and  the  answers  given,  it  is  evident  that  the  adoption  was  assumed  to 
be  valid,  and  no  question  arose  as  to  the  validity  of  the  adoption.  It  does 
not  appear  whether  the  case  was  one  between  members  of  the  three 
higher  classes,  and  as  the  validity  of  the  adoption  was  not  questioned,  Sir 
William  Macnaghten  was  justified  in  his  conclusion  that  the  parties 
were  Sudras,  among  whom  such  an  adoption  is  admittedly  valid. 
This  case  cannot  therefore  be  regarded  as  an  authority  in  support  of 
the  validity  of  an  adoption  like  the  one  in  question.  There  is  no  reason 
for  assuming  that  the  case  was  not  one  among  Sudras.  Had  the  parties 
concerned  in  it  belonged  to  the  three  superior  classes,  the  probabilities  are 
very  great  that  the  validity  of  the  adoption  would  have  been  called  into 
question.  Taking  the  case  in  the  light  most  fovourable  to  the  appellant, 
it  is  not  an  authority  one  way  or  the  other.  The  third  case  mentioned 
above  was  that  of  the  adoption  of  a  sister's  son  in  the  Eritrima  form.  As 
an  adoption  in  that  form  varies  in  important  particulars  from  an  adoption 
in  the  Dattaka  form,  that  case  is  no  authority  en  the  question  with  which 
we  have  to  deal.  It  is  thus  clear  that  except  in  one  case,  which  was  a 
case  between  persons  governed  by  the  Dayabhaga  and  not  the  Banares 
school,  and  which,  again,  was  apparently  overruled  in  subsequent  proceed- 
ings, it  has  been  uniformly  held  by  the  Courts  in  Upper  India  since  1815, 
that  the  adoption  of  a  person  related  to  the  adopter  in  the  way  in  which 
the  appellant  was  related  to  Madho  Singh  is  invalid. 

Turning  to  the  Presidencies  of  Madras  and  Bombay  we  find  that  it 
was  held  in  Narasammal  v.  Bala  Rama  Charlu  (2)  that  the  adoption 
of  a  sister's  son  was  invalid ;  that  in  Jivani  Bkai  v.  Jivu  Bhai  (3) 
£302]  and  Gopalayyan  v.  Raghupati  Ayyan  (4)  a  similar  decision  was 
arrived  at ;  that  in  Minakshi  v.  Ramanada  (5)  a  FuH  Bench  held  that  Ml 
is  the  general  rule  of  Hindu  law  that  there  can  be  no  valid  adoption 
unless  a  legal  marriage  is  possible  between  the  person  for  whom  the 
adoption  is  made  and  the  mother  of  the  boy  who  is  adocted  in  her  maiden 
state."  The  cases  of  Vishnu  v.  Krishna  (6),  Vayidinada  v.  Appu  (7) 
and  Virayya  v.  Hanumanta  (3)  referred  to  by  the  learned  vakil  for  the 
appellant,  were  deoided  on  the  ground  of  the  existence  of  a  special  usage 
sanctioning  the  adoption  in  question  in  each  of  those  cases. 

The  case  of  Ramalinga  Pillai  v.  Sadasiva  Pillai  (9)  was  decided 
by  their  Lordships  of  the  Privy  Council  on  the  ground  that  the  adoption 
of  the  respondent  had  been  admitted  by  the  appellant.  Tbe  marginal  note 
in  the  report  is  misleading,  as  the  case  was  one  really  of  Sudras  and  not 

(1)  1  Morley  19  =  6  8.D.A.  Rep.  192=-Mor.  Dig.  tit.  "Adoption."  61 

(2)  1  M.H.O.B.  420.  (3)  SI  M.H.G.R.  46*.  (4)  7  M.H.C.R.  35-0 
(5)  11  M.  49.                         (6)  7  M.  3.                                (7)  9  M.  44. 

(8)  14  M.  459.  (9)  9  M.I. A.  506. 

519 


1895 

JUNE  27. 

FULL 
BENCH. 

17  A.  294 

(P.B.)- 
15  A.W  N. 
(1893)  167. 


17  All.  303 


INDIAN   DECISIONS,  NEW  SERIES 


[Vol. 


1895 

JUNE  27. 

FULL 
BUNCH. 

17  A.  291 

(F.B.)  = 
IS  A.W.N. 
41895)  167. 


of  "Vaisyas  [see  Jivani  Bhai  v.  Jiva  Bhai  (1)] .     This  case  is  therefore  no 
authority  on  the  question  before  us. 

In  Bombay,  so  far  back  as  1821,  the  Sastris  declared  in  the  case  of 
Haebut  Rao  Mankur  v.  Gobind  Rao  Bahvant  Rao  Mankur  (2)  (cited  in 
West  and  Bvibler's  Hindu  Law,  p.  1027)  a  son  of  a  daughter,  a  sister  or 
a  mother's  sister  to  be  ineligible  for  adoption  except  among  Sudras.  In 
Gopal  Narhar  Safray  v.  Hanvant  Ganesh  Safray  (3)  it  was  held  thab 
Brahmans,  Kabatriyas  and  Vaisyas  "  are  absolutely  prohibited  from,  and 
incapable  of,  adopting  a  daughter's  or  sister's  son  or  the  son  of  any  other 
woman  whom  they  could  not  marry  by  reason  of  propinquity."  All  the 
previous  cases  were  cited  and  considered  and  they  showed  a  consensus  of 
opinion  on  that  side  of  India  on  the  point.  This  case  was  followed  in 
Bhagirthi  Bai  v.  Radha  Bai  (4).  The  only  case  in  which  a  contrary 
opinion  was  expressed  was  that  of  Ganpat  Bav  Vireshvar  v.  Vithoba 
Khandappa  (5)  in  which  the  parties  were  Vaisyas  ;  but  [303]  the  judg- 
ment was  based  solely  on  the  decision  of  the  Privy  Council  in  Ramalinya 
Plllai  v.  Sadasiva  Pillai  (6)  referred  to  above,  which  was  really  a  case  of 
Sudras  ;  so  that  the  ruling  last  referred  to  was  founded  on  a  misconcep- 
tion and  was  clearly  erroneous. 

We  have  thus,  as  Mr.  Mayne  says  (§  128),  "a  singularly  strong  series 
of  authorities  in  all  parts  of  India  forbidding  the  adoption  of  the  son  of  a 
daughter,  a  sister  or  of  an  aunt."  From  a  comparison  of  the  reported 
cases  it  appears  that  the  cases  affecting  the  present  question  were  more 
numerous  in  the  Southern  Presidencies  than  in  Upper  India.  It  is  a 
well  known  fact  that  the  rules  of  marriage  and  adoption  are  more  lax  in 
Southern  and  Western  India  than  in  these  Provinces,  and  consequently 
usages  of  marriage  and  adoption  have  come  into  vogue  in  thcee  presiden- 
cies which  have  given  rise  in  those  presidencies  to  a  larger  amount  of  liti- 
gation involving  questions  of  adoption  than  in  Upper  India.  It  has  been 
truly  observed  by  Mr.  Mayne  (§92)  that  "the  effect  that  every  adoption 
must  have  upon  the  devolution  of  property  causes  every  case  that  can  be 
disputed  to  be  brought  into  Court.  Notwithstanding  the  spiritual  benefits 
which  are  supposed  to  follow  from  the  practice  {of  adoption)  it  is  doubtful 
whether  it  would  ever  be  beard  of  if  an  adopted  son  was  not  also  an  heir. 
Paupers  have  souls  to  be  saved,  but  they  are  not  in  the  habit  of  adopting." 
The  uniformity  of  decisions  on  the  question  of  the  validity  of  the  adoption 
of  a  daughter's  son,  a  sister's  son  or  the  son  of  an  aunt,  and  the  paucity  of 
cases  in  which  such  decisions  were  given  in  Upper  India,  raise,  in  my  opi- 
nion, the  irresistible  inference  that  such  adoptions  are  rare,  if  not  unknown 
and  that  the  usage  of  the  Hindus  of  these  provinces  is  to  regard  such  adop- 
tions as  invalid  and  not  to  resort  to  them.  Had  such  adoptions  been  com- 
mon or  numerous  there  would  undoubtedly  have  been  a  large  amount  of 
litigation  in  connection  with  them.  As  every  adoption  had  the  effect  of 
diverting  the  devolution  of  property  from  its  ordinary  channel  every  person 
who  would  otherwise  have  succeeded  to  the  property  which  passed  into  the 
hands  of  the  adopted  son,  would  undoubtedly  have  [304]  contested  the 
validity  of  the  adoption  and  the  right  set  up  by  the  adopted  son.  Not  a 
single  case  in  these  provinces  has  been  brought  to  our  notice  in  which 
such  an  adoption  was  held  to  be  valid,  and  in  the  few  cases  which  appa- 
rently went  into  Court  it  was  held  to  be  invalid.  It  is  from  a  similar 
absence  of  rulings-  validating  an  adoption  in  a  similar  case,  and  the 


(1)  2  M.H.C.R.  462. 
(4)  3  B.  298. 


(2)  2  Borrodilo,  87. 

(5)  4  B.H.C.R.  130  A.C.J. 


13)  3  B.  273. 

(6)  9  M.I.A.  506. 
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existence  in  that  case  of  rulings  declaring  the  adoption  to  be  void,  that  in 
Tutshi  Bam  y.  Bihari  Lai  (1)  a  similar  inference  was  drawn  by  the 
learned  Cbief  Justice  and  the  other  learned  Judges  of  this  Court.  As 
in  my  judgment  it  may  be  fairly  inferred  that  the  usage  of  the  people 
of  these  Provinces  is  in  accordance  with  the  doctrine  uniformly  laid  down 
by  the  Courts  ever  since  3815,  and  that  that  doctrine  has  thus  receiv- 
ed the  sanction  of  usage,  the  duty  of  a  Judge  in  this  country,  as  laid 
down  by  their  Lordships  of  the  Privy  Council,  is  plain.  In  The  Collector 
of  hadura  v.  Moottoo  Ramalinga  Sathupathy  (2),  their  Lordships  said 
(at  page  436): — "  The  duty,  therefore,  of  an  European  Judge  who  is  under 
the  obligation  to  administer  Hindu  law,  is  not  so  much  to  inquire  whether 
a  disputed  doctrine  is  fairly  deducible  from  the  earliest  authorities,  as  to 
ascertain  whether  it  has  been  received  by  the  particular  school  which 
governs  the  dis'rict  with  which  he  has  to  deal,  and  has  there  been  sanction- 
ed by  usage.  For,  under  the  Hindu  system  of  law,  clear  proof  of  usage 
will  outweigh  the  written  text  of  the  law."  Having  regard  to  these 
observations  of  their  Lordships,  it  is  our  duty  to  give  effect  to  the  usage 
which,  in  my  judgment,  must  be  inferred  to  exist  in  these  provinces,  and 
it  is  not  necessary  to  consider  whether  the  usage  has  the  sanction  of  the 
texts  of  Hindu  law. 

It  is  a  fact  which  does  not  admit  of  question  that  the  right  of  adop- 
tion is  not,  according  to  Hindu  Law,  a  right  unrestricted  by  limitations. 
On  the  contrary,  that  law  imposes  on  the  right  of  adoption  various  and 
important  limitations  as  to  the  capacity  of  the  person  adopting,  of  the  per- 
son, giving  in  adoption,  and  of  the  person  taken  in  adoption  ;  and  when 
any  of  those  capacities  is  absent  or  defective  an  adoption  is  void  according 
to  that  law.  Where,  therefore,  [305]  an  adoption,  which  is  alleged  to  be 
valid,  is  set  up  in  opposition  to  the  right  of  succession  of  a  person  who 
would,  in  the  absence  of  an  adoption,  succeed  to  the  property  of  a  deceas- 
ed person,  the  validity  of  that  adoption  should,  in  my  opinion,  be  estab- 
lished by  the  person  who  sets  up  the  adoption,  and  the  issue  is  not  on 
the  person  who  asserts  the  contrary.  Where,  as  in  this  case,  a  uniform 
course  of  rulings  has  pronounced  against  the  validity  of  an  adoption  like 
the  one  in  question,  and  has  thus  given  rise  to  an  inference  of  usage, 
albeit  the  texts  and  commentaries  may  be  conflicting,  any  one  asserting 
such  an  adoption  to  be  valid  must  found  his  assertion  on  the  basis  of  a 
specific  usage  to  the  contrary,  which  he  must  clearly  establish.  It  is,  I 
conceive,  a  usage  of  this  description  to  which  their  Lordships  of  the  Privy 
Council  referred,  and  it  does  not  seem  to  me  that  their  Lordships  meant 
to  lay  down  that  every  disputed  question  of  Hindu  law  should  be  decided 
solely  with  reference  to  usage.  It  has  not  been  alleged  in  this  case  that 
a  usage  obtains  among  persons  of  the  class  to  which  the  parties  to  this 
suit  belong  or  in  the  particular  locality  in  which  this  suit  has  arisen 
which  validates  the  adoption  set  up  by  the  appellant. 

It  may  be  that  a  contrary  usage  prevails  in  the  Western  and  Southern 
Presidencies.  Having  regard  to  the  fact  that  the  rules  of  marriage  and  adop- 
tion are  lax  in  those  presidencies,  and  are  not  so  strictly  enforced  there  as 
they  are  in  these  provinces  (see  West  and  Buhler,  p.  888,  and  I.  L.  R., 
9  All.,  p.  328),  to  the  fact,  for  example,  that  a  marriage  between  the 
children  of  a  brother  and  a  sister  is  common  in  the  South,  whilst  such  a 
marriage  is  regarded  as  incestuous  in  these  provinces  and  is  wholly  un- 
known among  Hindus  of  the  higher  castes,  it  is  not  surprising  that  such 
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1895        custom  should  exist  in  those  presidencies.     It  may   also  be  that  a  similar 
JUFE  27.    custom  prevails  in  the  Punjab,    but  there  is  nothing  to  suggest  that  it  ob- 
tains in   these   provinces  or   in  that  portion  of  Lower  Bengal  which  is 
FDLL        governed  by  the    Benares  School  of    Hindu  law.     Mr.  Golab    Chandra 
BENCH.     Sarkar's  assertion  (Tagore  Law  Lectures,  1888,  p.  335)   that  instances 
of    the    adoption     of    a    daughter's    son     or     siVer'a    son    among    the 
17  A.  294    Brabmans    of    Bengal  are    not  rare    is,  as  far    [306]  as  I    am  aware, 
not    well    founded   ;     and    I    have    the    authority    of    a    late    eminent 
iSA.W.N.    Hindu  Judge    of  the  Calcutta  High  Court  to  say  tbat  not  only  is  such 
<1893)  167.   adoption    unknown    among    the    Brahmans    of    Bengal,    but  it    is  rare 
even  among  Sudras.     In  these  provinces,  except  among  Jains,  who  are  not 
ordinarily   governed   by    the   Mitaksbara  law,  and    who    have  a  special 
custom  of  their  own,  the  adoption  of  a  daughter's  son  or  sister's  son  or  a 
mother's    sister's  son    among    the  three   higher  classes,  is,  as  far  as  my 
judicial  experience  goes,  uncommon  ;  and  in  the  course  of  my  experience  as 
a  judicial  officer  in  these  provinces,   extending   over  a  period  of  twenty- 
three  years,  I  cannot    call  to  mind  a  single    instance,  except  the  present 
case,  in  which  .such  an  adoption  among  the    three  higher    castes  was 
alleged  to    have    taken  place  or  was    asserted  to    be  valid.     The  non- 
existence  of  any  reported  case  in  these  provinces  in  which  an  adoption  of 
this  description  was  held  to  be  valid,  the  existence  of  a   uniform  and  long 
course  of  decisions  in  which  such  an  adoption  has  been  held  to  be  invalid, 
and  the  paucity  of   cases  in  which   the  validity  of   such  an  adoption  was 
questioned,    in  my  opinion,    raise,  as  I  have  said  in  another   part  of  this 
judgment,   the  inference  of   a  usage  in  conformity   with  the  rulings.  «  As 
it  has  not  been  asserted  in  this  case  that  a  contrary  usage  exists  among  the 
particular  class  or  in   the  particular  locality  to  which  the  parties  to  this 
isuit  belong,  we  are,   in  my  judgment,  bound  to  hold,  in  accordance  with 
the   long   and   uniform   course  of  rulings  in  all  parts  of  India,  that  the 
appellant's  adoption  was  invalid.     Having  regard  to  those  rulings,  to  the 
almost  total  absence  of  a  conflict  of  authorities  based  on  reported  cases, 
and    to   the   strong   expression   of   the  opinion  of  their  Lordships  of  the 
Privy   Council   on    the    point  in    the  case  of  Sundar  v.    Parbati  (1)  the 
question  can  no  longer  be  regarded  as  res  Integra. 

Assuming  that  the  question  is  still  an  open  one,  the  next  point  to  be 
considered  is  whether  the  case-law  on  the  subject,  to  which  I  have  refer- 
red above,  is  in  accordance  with  the  rules  of  Hindu  law.  That  they  are  in 
accordance  with  the  authority  of  modern  European  text- writers  on  Hindu 
law  is  undoubted,  and  is  indeed  [307]  conceded.  The  rule  relating  to  the 
capacity  of  the  person  to  be  adopted  is  thus  stated  in  Mayne's  Hindu 
Law  and  Usage,  §.  123  (5th  edition,  pp.  141  and  142)  : — "  The  restrictions 
upon  the  selection  of  a  person  for  adoption  appear.  .  .  to  rest  upon  the 
theory,  that  as  the  object  of  adoption  was  the  performance  of  religious 
rites  to  deceased  ancestors,  the  fiction  of  sonship  must  be  as  close  as 
possible.  Hence,  in  the  first  place,  the  nearest  male  sapinda  should  be 
selected,  if  suitable  in  other  respects,  and  if  possible  a  brother's  son,  as  he 
was  already  in  contemplation  of  law  a  son  to  his  uncle.  If  no  such  near 
sapinda  was  available,  then  one  who  was  more  remote  ;  or  in  default  of 
any  such,  then  one  who  was  of  a  family  which  followed  the  same  spiritual 
guide,  or,  in  the  case  of  Sudras,  any  member  of  the  caste.  .  .  .  In 
the  second  place,  no  one  can  be  adopted  whose  mother  the  adopted 
(sic.  adopter)  could  not  have  legally  married."  "The  rule  so  laid  down." 

(l)  19  A.  51. 
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says  t-he  learned  author,  as  is  indeed  the  fact,  "  was  stated  by  Mr.  Suther- 
land, both  the  Macnaghteos  and  both  tha  Stranges,  and,  as  limited  to  the 
three  regenerate  classes,  it  has  bean  affirmed  by  a  singularly  strong  series 
of  authorities  in  all  parts  of  India  as  forbidding  the  adoption  of  the  son 
of  a  daughter,  or  of  a  sister  or  of  an  aunt." 

The  case-law  on  the  subject  is  thus  supported  by  the  unanimous 
opinion  of  celebrated  European  writers  on  Hindu  law,  who  have  hitherto 
been  held  to  be  high  authorities  on  the  subject.  The  only  dissentient 
opinion  is  that  of  Dr.  Jolly  (Tagore  Liw  Lectures  for  1883),  who  for 
reasons  similar  to  those  expressed  by  Mr.  Mandlik  in  his  able  notes  to  the 
translation  of  the  Vyavahara  Mayukha,  thinks  that,  "  there  is  very  little, 
if  anything,  in  the  Sanskrit  treatises  to  warrant  the  formation  of  such  a 
rule  "  (p.  163).  The  authority  of  European  writers,  it  is  contended,  is 
founded  on  the  following  passage  in  Sutherland's  Synopsis  (Smokes'  Hindu 
Law  Books,  p.  864): — "The  first  and  fundamental  princiule  is  that 
the  person  proposed  to  be  adopted  be  ona  who  by  a  legal  marriage 
with  his  mother  might  have  been  the  legitimate  son  of  the  adopter.  By 
the  operation  of  this  rule,  a  sister's  son  and  offspring  of  other  females,  whom 
the  adopter  could  not  have  espoused,  and  one  of  a  different  class,  are 
[303]  excluded  from  adoption."  And  it  is  urged  that  the  rule  so  laid 
down  is  different  from  that  propounded  in  the  Dattaka  Mimansa  (Sec.  V, 
§  16  et  seq.}  and  Dattaka  Chandrika  (Sec.  II.  §  8)  on  which  it  professes 
to  be  founded,  that  consequently  the  other  European  text-writers  have 
been  misled  into  adopting  a  rule  for  which  there  is  no  foundation  in  Hindu 
law,-  and  that  the  Courts  in  accepting  that  rule  have  been  misled  by 
those  texo-writers.  It  must  be  borne  in  mind  that  Mr.  Sutherland's 
Synopsis  contains  what  must  be  regarded  as  the  inferences  drawn  by  him 
from  the  two  works  referred  to  above.  Those  two  woiks  were  literally 
translated  by  him  from  the  original  Sanskrit  into  the  English  language.  It  is 
not  contended  that  the  translations  themselves  are  erroneous  except  in 
regard  to  minor  verbal  matters.  On  the  contrary  all  the  recent  critics  of  the 
rule  laid  down  by  Mr.  Sutherland  have  conceded  that  his  translation  of  the 
original  text  bearing  upon  the  present  question  is  correct  enough.  There  is 
therefore  no  valid  reason  for  the  contention  that  all  other  European  writers 
and  the  learned  Judges,  both  European  and  Indian,  who  have  pronounced 
an  opinion  on  the  question  have  been  guided  simply  by  the  inferences  drawn 
in  his  Synopsis  by  Mr.  Sutherland  from  the  texts  of  the  D*ttak*  Mimansa 
and  the  Dattaka  Gbandrika.  According  to  the  texts  of  the  Dittaka  Mimansa 
and  the  Dattaka,  Ghandrika  the  test  of  eligibility  for  adoption  is  "  the 
capability  to  have  been  begotten  by  the  adopter,  through  appointment,  and 
so  forth."  (Dattaka  Chandrika,  Sec.  V,  §  8,  and  Dattaka  Mimansa, 
sec.  V,  §  16.)  Tne  authors  of  the  Dattaka  Chandrika  and  the  Dattaka 
Mimansa  referred  to  the  ancient  practice  of  Niyoga,ie.,  the  practice  of 
begetting  a  child  by  appointment,  which  has  now  become  obsolete,  and  is 
prohibited  in  the  Kaliyug  ;  and  Mr.  Sutherland  apparently  confused  it 
with  marriage.  But,  as  shown  in  the  judgment  of  the  Pull  Bench  of 
the  Madras  High  Court  in  Hinakshi  v.  Ramanada  (I),  marriage  was 
not  possible  where  Niyoga  was  impossible,  and  therefore,  in  laying 
down  the  rule  that  it  was  illegal  to  adopt  the  offspring  of  a  female  whom 
the  adopter  could  not  have  espousad,  Mr.  Sutherland  did  not  propound  a 
theory  which  could  not  be  legitimately  inferred  from  the  Dattaka  Ohan- 
[309]drika  and  the  Dattaka  Mimansa.  And  so  far  as  the  question  now 

(1)  11  M.  49. 
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1695        before  us  is  concerned,  the    European  text-writers    who  have    followed 

JUNE  27.     Mr.  Sutherland  have  not  fallen  into  gross  error.    I  may  add  that  besides  the 

learned  European  scholars  and  Sanskritists  who  have  accepted  the  rule 

FULL       forbidding  the  adoption  of  the  son  of  a  daughter  or  of  a  sister  or  of  an  aunt, 

BENCH,     enunciated   by  Mr.  Mayne  in  §   123  of  the  Fifth  Edition  of  his  work, 

namelv,  Mr.  Sutherland,  both  the  Macnaghtens,  and  both  the  Stranges, 

17 1.  294     and  Messrs.  West  and  Biihler    (see  Hindu  Law,    p.  1028),  two  Hindu 

(F.B.)=     lawyers,  namely,  Babu  Shyama  Charan  Sarkar,  the  author  of  the  Vyavas- 

15  AW  N.     tha  Darpan  and  the  Vyavastha  Chandrika,  and  Mr.  Siromani  the  author 

(1893j  167     of  Commentaries  on  Hindu  Law,  have  adopted  the  same  rule  (see  Vyavas- 

the  Chandrikn.Vol.  II, pp.  73  and  75,  and  Siromani's  Commentaries,  Second 

Edition,  p.  165  et  seq).  The  only  writers  who  have  expressed  a  contrary  view 

are  Mr.  Mandlik,  Mr.  Golap  Chandra  Sarkar  and  Dr.  Jolly.     They  do  not 

deny  that  the  Dtttaka  Chandrika,  the  Dattaka  Mimansa,  and  the  works  of 

several  other  commentators  are  authorities  in  support  of  the  view  which 

is  opposed  to  their  own.  They  only  question  the  value  of  those  authorities. 

How  far  their  objections  to  the  value  of  those  authorities  ought  to  prevail 

I  shall  consider  later  on,  but  I  may  observe  that  notwithstanding  the 

criticisms  of  Mr.  Mandlik,  a  Full  Banch  of  the  Madras   High  Court  iii 

Minakfihi  v   Ramnnada  (1)  and  a  Full  Bench  of  the  Bombay  High  Court 

in  Waman  Rughupati  Bova  v.  Rrishnaji  Kasniraj  Bova  (2),  have  upheld  the 

authority  of  the  Dattaka  Ghandrika  and  the  Dattaka  Mimansa  on  questions 

of  adoption.    We  have  thus  not  only  a  uniform  course  of  rulings  of  all  the 

Courts  in  India  since  1815  in  support  of  the  position  that  the  adoption  of 

the  mother's  sister's  son  is  void,  but  we  have  also  the  almost  unanimpus 

opinion  of  modern  writers  on  Hindu  law,  European  and  native,  that  such 

adoption  is  invalid. 

Let  us  now  consider  whether  the  case-law  and  the  authority  of 
modern  writers  on  the  subject  are  wholly  opposed  to  and  inconsistent 
with  what  is  regarded  as  the  sacred  laws  of  the  Hindus.  [310]  No 
doubt  tha  "Hindu  law  must,"  as  observed  by  the  learned  Chief  Justice 
in  Beni  Prasad  v.  Hardai  Bibi  (3),  "  be  ascertained  from  a  consideration  of 
the  text  of  that  law  and  of  the  authoritative  commentaries,  and  not  by 
attempting  to  construe  the  mistaken  and  misleading  translations  or  un- 
authorized interpolations  of  Eaglish  translators"  (pages  79  and  80). 

The  sources  of  Hindu  law,  I  need  hardly  point  out,  are  the  Srutis  or 
Vedas,  the  Smritis  or  the  institutes  of  the  sages,  and  the  commentaries 
and  digests.  The  commentaries  and  digests  were  written  or  compiled  by 
later  writers  with  the  object  of  reconciling  discrepancies  in  the  sayings  of 
the  sages,  and  laying  down  complete  and  consistent  codes  of  rules  on 
different  branches  of  law.  The  commentaries  and  digests,  therefore,  form 
an  important  part  of  the  authorities  on  Hindu  law,  and  have  become,  as 
the  learned  Judges  of  the  Madras  High  Court  have  held,  "  new  law 
sources."  According  to  Mr.  Morley  (Introduction  to  the  Digest,  p.  201*) 
"  for  final  authority  in  deciding  questions  of  law,  recourse  must  be  had  to 
Commentaries  and  Digests,"  and  it  is  these  commentaries  which,  as  pointed 
out  by  their  Lordships  of  the  Privy  Council  in  the  Bamnad  case  (4),  have 
given  rise  to  the  different  schools  of  Hindu  law.  The  Mitakshara,  which 
in  these  provinces  regulates  most  questions  of  Hindu  law,  is  itself  only 
a  commentary,  and  so  are  the  Dayabhaga  and  the  Vyavahara  Mayukha, 


[•  In  15  A.W  N.  (1895)  167  (172),  we  find  for  p.  201,  p.  311.] 
(1)  11  M.  49.  (2)  11  B.  249,  (3)  14  A.  67.  (4)  12  M.I.A.  397  (435). 
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which  are  of  supreme  authority  in  the  Provinces  of  Bengal   and  Bombay       1895 
respectively.  JUNE  27. 

Among  the  commentaries  on  the  law  of  adoption  are  the  Dattaka 
Mimansa  and  the  Dattaka  Obandrika,  and  both  of  them,  and  especially  FULL 
the  former,  have  hitherto  been  regarded  as  the  highest  authorities  in  the  BENCH. 
Benares  School  on  questions  of  adoption.  According  to  S  r  William  Mac- 
naghten,  "  in  questions  relative  to  the  law  of  adoption,  the  Dattaka  Mimansa  17  *•  2fl* 
and  the  Dattaka  Ghandrika  are  equally  respected  all  over  India."  and  "the 
former  is  held  to  be  the  infallible  guide  in  the  Provinces  of  Mifcliila  and  1S  A.».N. 
Benares."  (Preliminary  Remarks,  p.  xxiii.)  This  opinion  was  accepted  by  <  187< 
Morley  in  the  Introduction  to  his  Digest  (p.  217),  and  the  same  apueara  to 
have  [311]  been  the  view  of  Mr.  Colebrooke  (see  Strange's  Hindu  Law, 
Vol.  II,  p.  133.  edition  of  1830),  and  of  Sir  Thomas  Scrange  himself.  In  the 
letter  written  by  him  to  Lieutenant-Colonel  Blackburae,  dated  9bh  May 
1612,  Vol.  II,  p.  184.  he  said  that  the  Dattaka  Mimansa  by  Nanda 
Pandita  was  "  the  highest  authority  upon  the  subject  of  adoption. "  The 
same  was  the  opinion  of  the  eminent  Hindu  lawyer  Babu  Shyama 
Charan  Sarkar  (Preface  to  the  Vyavastha  Chandrika,  p.  23,  and  Preface 
to  the  Vyavastha  Darpan,  p.  13).  Mr.  Sarbadbikari,  in  the  Tagore 
Law  Lectures  for  1880,  declared  the  Dattaka  Chandrika  and  the  Dattaka 
Mimansa  to  be  "  the  reigning  authorities  "  on  adoption  in  all  schools 
(p.  519),  and  Mr.  Siromani  in  his  Commentaries  on  Hindu  Liw  has  recog- 
nised the  high  authorities  of  those  two  commentaries  on  questions  of  adop- 
tion. The  la te  Mr.  Justice  Dwarka  Nath  Mitter,  one  of  the  mos i  eminent 
Hindu  Judges  who  ever  sat  on  the  Bench,  expressed  the  opinion 
that  the  Dattaka  Chandrika  and  the  Dattaka  Mimansa  "  are  undoubt- 
edly entitled  to  be  considered,  and  have  been  always  considered,  as 
the  highest  authorities  on  the  subject  of  adoption  "  [Rajendro  Narain 
L-ihoree  v.  Saroda  Soundree  Dabee  (1)]  and  Mr.  Justice  R^mesh  Chandra 
Mitfcer,  in  the  judgment  of  the  Full  Bench  in  Uma  Sunker  Moitro  v. 
Kali  Komui  Mozumdar  (2)  declared,  with  the  concurrence  of  his  learned 
colleagues,  that  the  two  treatises  had  been  always  accepted  through- 
out India  as  conclusive  on  questions  relating  to  adoption.  Dr.  Guru 
DAS  Banerji  (at  present  a  Judge  of  the  Calcutta  Hieh  Court),  in  bis 
Tagore  Law  L9ctures  for  1878,  considered  the  Dattaka  Mimansa  to  be  the 
"highest  authority  in  the  Benares  School  in  matters  of  adoption"  (p.  364). 
Mr.  Justice  Nanabbai  Haridas  concurred  with  Sir  Michael  Westropo, 
C.J.,  in  holding  the  two  treatises  to  be  of  the  highest  authority  in 
Bombay  next  to  the  Vyavahara  Mayukha  [Lakshmappa  v.  Ramnva  (3)J. 
Mr.  Justice  Muttusami  Ayyar  in  the  Full  Bench  case  of  Minakshi 
V.  Ramanada  (4)  maintained  the  high  authority  of  those  treatises 
on  questions  of  adoption.  In  Tulshi  Ram  v.  Behari  Lai  (5)  Mr. 
[312]  Justice  Mahmood  expressed  the  opinion  that  the  Dattaka  Mimansa 
of  Nanda  Pandita  was  "  a  very  high  authority"  in  the  Benares  School 
upon  questions  of  adoption,  and  that  "  the  authoritativeness  of  the  book,  so 
far  as  the  Benares  School  was  concerned,  had  been  fully  recognised" 
(p.  341) ;  and  he  did  not  resile  from  that  opinion  in  Beni  Prasad  v.  Hardi 
Bibi  (6).  The  authority  of  the  Dattaka  Chandrika  and  the  Dattaka 
Mimansa  was  recognised  by  the  Lords  of  the  Privy  Council  in  The 
Collector  of  Madura  v.  Moottoo  Ramalinqa  Sathupathy  (7)  Their  Lord- 
ships said  at  page  437  : — "  Of  the  Dattaka  Mimansa  of  Nanda  Pandita 

(1)  15  W.R.  548.  (2)60.256(365).  (3)  12  B.H.C  R.  354. 

(4)  11  M.  49.  (5)  12  A.  328.  (6)  14  A.  67  (10S). 

(7)  12  MJ.A.  897, 
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1895        and  the  Dafctaka  Chandrika  of  Devan  and   Bhafcta,  two  treatises  on  the 

JUNE  27.     particular  subject  of  adoption,  Sir  William  Maonaghten  says  that  they  are 

respected  all  over  India,  but  that  when  they  differ  the  doctrine  of  the 

FULL      latter  is  adhered  to  in  Bengal,  and  by  the   southern    jurists,    while  the 

BENCH,     former  is  held  to  be  the  infalliable  guide  in  the  Provinces  of   Mithila  and 

Benares."     In  Waman  Raghupati  Bova  v.  Krishnaji  Kashiraj  Bova  (1), 

17  A.  291     a  FUH  Bench  of  the  Bombay  High  Court  said  that  the  Dafetaka    Mimansa 

(F.B.)=     and  Dattaka  Obandnka  had   been  regarded   in   that  Court  as  the  leading 

15A.WN.    authorities  on  the  subject  of  adoption,  and  that  in  spite  of   the  criticisms 

(1895)  167.    of  Mr.  Mandlik  to  the  contrary,  that  Court  "did  not  see  reason  to  depart 

from  the  standard  ib  had  uniformly  applied   in  appreciating  the  value  of 

the  different  text  writers."     A  Full  Bench  of  the  Madras  High  Court  also 

maintained  similar  views  in  the  case  of  Minakshi  v.  Bamanada  (2)  to 

which  I  have  referred  above. 

We  have  thus  a  singular  consensus  of  opinion  as  to  the  high  authority 
of  the  Dattaka  Mimansa  and  the  Dattaka  Chandrika  on  questions  of 
adoption.  It  is  said  that  those  two  treatises  have  become  widely  known 
to  the  Judges  and  to  European  text- writers  by  reason  of  the  fact  that 
they  were  translated  by  Mr.  Sutherland,  and  he  set  a  high  value  on  them, 
and  that  among  Hindu  lawyers  and  the  Hindu  public  they  are  not  known 
and  their  authority  is  not  followed.  Whatever  the  state  of  things  may  be 
in  the  Presidency  of  Bomhav.  there  does  uot  appear  to  me  to  be  any 
warrant  for  the  above  [313]  statement  so  far  as  these  Provinces  are 
concerned.  Nanda  Pandita,  the  author  of  the  Dattaka  Mimansa,  was, 
according  to  the  account  furnished  to  Mr.  Mandlik  by  the  well-known 
Pandit  Balshastri  of  Benares,  a  resident  of  that  city.  His  ancestors 
removed  from  Bedar  in  Southern  India  to  Benares.  He  wrote  his 
commentary  on  Vishnu  entitled  Kssava  Vaijayanbi,  in  1633  A.  C.  (Siro- 
mani's  Hindu  Law,  p.  37).  The  Dattaka  Mimanasa  is  supposed  to  be  a 
later  work,  but  as  reference  is  made  to  it  in  the  Vaijayanti  (see  chap.  24) 
it  seems  to  have  been  written  before,  or  at  least  contemporaneously 
with,  the  Vaijayanti.  It  must,  therefore,  have  been  written  in  the 
early  part  of  the  seventeenth  century,  that  is,  between  two  hundred 
and  fifty  and  three  hundred  years  ago.  The  Dattaka,  Chandrika 
was  written  a  few  years  earlier,  and  it  is  wholly  immaterial  whether  the 
author  of  it  was  a  person  of  the  name  of  Kuvera,  a  native  of  Bengal,  as 
Mr.  Mandlik  says,  or  Davanand  Bhatta,  as  stated  by  Mr.  Sutherland. 
There  can  be  no  doubts  as  to  the  authenticity  of  that  work,  and  I  am  not 
prepared  to  place  any  value  on  the  story  which  Mr.  Golap  Chandra 
Sarkar  has  stated  to  the  contrary  in  his  Tagore  Law  Lectures.  A  printed 
edition  of  both  the  Dattaka  Chandrika  and  the  Dattaka  Mimansa  appeared 
in  Calcutta  in  1817,  and  a  translation  of  them  into  English  by  Mr. 
Sutherland  was  published  in  1821  (Morley's  Digest,  Introduction,  p.  216). 
From  Mr  Sutherland's  Preface  the  translation  appears  to  have  been  com- 
menced about  1814  and  completed  in  1819  (Stokes'  Hindu  Law  Books, 
page  529),  and  the  translation  apparently  did  not  become  known  to  the 
public  until  some  time  in  1821.  There  is,  however,  clear  and  unmistak- 
able evidence  to  show  that  the  two  works  were  well  known  to  Hindu 
pandits  and  lawyers. 

In  the  second  volume  of  Macnaghten's  Principles  and  Precedents  of 
Hindu  Law,  where  he  has  collected  the  opinions  of  Hindu  law  officers  upon 
questions  propounded  to  them,  I  find  that  as  authorities  for  the  answers 


(1)  14  B.  249. 


(2)  11  M.  49. 
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given  to  the  questions  put  to  the  pandita  in  Case  XVIII  (pp.  197, 198,  199) 
they,  on  20oh  April  1810,  referred  both  to  the  Dattaka  Mimansa  and  the 
Dattaka  Ghandrika.  In  the  Case  of  Raja  Sumsheer  Mul  v.  Rani  Dilroj 
Eoomuar  (Case  XIV,  p.  [314]  189),  which  was  a  case  from  the  Gorakhpur 
district  and  was  decided  on  the  third  January  1815,  the  Dattaka  Mimanaa 
was  relied  upon,  and  it  was  distinctly  stated  in  the  opinion  of  the  Hindu 
law  officers  that  the  adootion  referred  to  in  that  case  was  "  allowable  ac- 
cording to  the  Dattaka  Mimansa,  which  is  current  in  Gorakbpur."  Simi- 
larly the  opinion  expressed  in  Case  V  (p.  180)  on  19th  March  1815,  was 
stated  to  be  conformable  to  the  doctrines  of  Manu,  the  Vyavaharatatwa, 
the  Dattaka  Mimansa  and  other  law  books."  In  1823,  1824  and  1826 
both  the  Dattaka  Mimansa  and  the  Dattaka  Chandrika  were  referred  to 
by  the  pandits  in  the  cases  mentioned  in  pages  175,  179  and  183.  Turning, 
again,  to  Sbrange's  Hindu  Law,  I  find  under  "  Lesponsa  Prudentum,"  a 
case  decided  by  the  Provincial  Court  of  Masulipaiam  on  27bh  July  1809 
(Vol.  II,  D.  103)  in  which  the  pandit  in  his  answer  referred  to  the 
Dattaka  Mimansa  and  the  authority  of  Sakala  quoted  in  it.  Mr.  Ellis, 
in  a  pacer  communicated  on  16th  August  1812,  referred  "to  a  correct 
copy  of  Nanda  Pandita's  Dattaka  Mimansa  procured  at  Madras."  (Strange's 
Hindu  Liw,  Vol.  II,  p.  169j.  In  the  case  of  Raja  Haimunchull  Singh  v. 
Koomer  Gunseem  Singh  (1)  which  was  a  case  from  the  Etawah  dis- 
trict, instituted  in  1810  and  decided  in  1813  by  the  Provincial  Court, 
and  in  1817  by  the  Sadar  Dawani  Adalat  of  Bengal,  within  whose  jurisdic- 
tion the  district  of  Ebawah  then  was,  the  pandits  referred  to  the  Dattaka 
Mimansa  "  as  in  force  in  the  zilla  Ebawah.  "  The  paqdibsof  the  Provincial 
Court  of  Bareilly  no  doubt  referred  to  the  Mitakshara  and  the  Vyavahara 
Mayukha,  a  work  of  authority  in  Bombay  ;  but  it  must  be  borne  in  mind 
that  the  Mayukha  also  deals  with  the  question  of  adoption,  and  being, 
like  the  Mitaksbara,  a  commetj  tary  on  Jajnavalkya,  it  could  with  propriety 
be  referred  to  at  the  same  time  with  the  Mitakshara.  It  is  thus  clear  that 
even  before  Sutherland  had  commenced  to  translate  the  Dattaka  Chandrika 
and  the  Dattaka  Mimansa,  those  works  were  well-known  among  Hindu 
pandits  as  authorities  on  questions  of  adoption  not  only  in  Northern  India 
but  also  in  the  Presidency  of  Marlras.  It  is  true  that  no  reference  is  made 
to  them  in  Colebrooke's  Digest  of  Hindu  Law  compiled  in  1796,  but  it  must 
be  remembered  [315]  that  in  the  Digest  very  little  prominence  was  given  to 
the  question  of  adoption.  It  may  be  that  Jagannabh  Tarkapanchanan, 
the  author  of  the  Vivadabhangarnava,  which  is  the  original  of  Colebrooke's 
Digest,  was  not  aware  of  the  Dattaka  Ghandrika  and  the  Dattaka  Mimansa 
or  did  not  consider  them  to  be  works  of  authority,  but  the  Privy  Council 
in  Rungama  v.  Atchama  (2)  followed  those  treatises  in  preference  to  Jagan- 
nath's  work.  Besides,  whatever  may  ba  the  authority  of  Jagannath  Tar- 
kapancbanan  in  the  Bengal  school  he  is  not  regarded  as  an  authority  in 
the  Benares  school,  and  his  own  translator,  Mr.  Colebrooke,  said  of  him 
that  "  we  have  not  here  the  same  veneration  for  him  when  bespeaks  in 
his  own  name"  (Strange's  Hindu  Law,  Vol.  II,  p.  176).  Mr.  Colebrooke, 
himself,  as  I  have  said  above,  considered  the  Dattaka  Mimansa  to  be  a 
work  of  authority.  In  a  letter  which  he  wrote  to  Sir  John  Eoyds  on 
14th  March  1812,  he  said-  with  reference  to  that  treatise,  that  it 
was  "  no  doubt  the  best  treatise  on  Hindu  adoption "  (Sbrange's 
Hindu  Law,  Vol.  II,  p.  133).  I  need  hardly  add  that  Mr.  Sutherland 
considered  the  Dattaka  Mimansa  and  the  Dattaka  Chandrika  to  be  works 
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1895        of  great  authority.  In  the  Preface  to  bis  translation  he  said  "  the  Dattaka 

JUNE  ^7.     Mimansa   is    the   most    celebrated  work   extant   on    the    Hindu  law  of 

adoption.     Its  author,   Nanda  Pandita,  has  attained  considerable  literary 

FULL       pre-eminence."    "  The    Dittaka  Chandrika,     ...     is  a  work  of  author- 

BENCH.     ity,    and    supposed    to  have   been    the  ground  work  of   Nanda  Pandita's 
disquisition  "  (Stokes1  Hindu    Liw    Books,    p.  527).     The   reason  why, 

17  1.  29i     among  an  others,   he   selected   the    two  works  for   translation    was  that, 
"justly  or  unjustly,"  they  were   held  in    estimation,    and  that  such  was 

3  A.w.N.    J.JJQ   fac(j  j  have   shown   from  the  references  made  to  them  by  pandits  so 
41895}  167.    far  back  as  1809  and  1810. 

It  is  true  that  the  Dattaka  Chandrika  and  the  Dattaka  Mimansa  are 
works  of  a  comparatively  recent  date,  though  they  are  now  more  than  two 
hundred  and  fifty  years  old.  But  the  law  of  adoption  is  itself  of  recent 
development.  In  early  times  when  there  were  twelve  modes  of  affiliating 
sons,  the  adopted  son  held  a  very  unimportant  and  inferior  position.  But  as 
with  the  growth  of  time  the  Hindu  mind  [316]  formed  different  conceptions 
in  regard  to  the  relations  of  the  sexes,  and  all  other  forms  of  affiliation  fall  into 
desuetude,  adoption  came  into  great  prominence,  and  in  modern  times  the 
only  sons  who  received  recognition  were  the  son  born  arsd  the  adopted  son. 
It  is,  therefore,  natural  to  expect  that  it  is  modern  writers  only  who 
.  would  deal  elaborately  and  comprehensively  with  the  law  of  adoption. 
Two  of  the  earliest  treatises  which  treated  solely  of  adoption  appear  to 
have  been  the  Dattaka  Chandrika  and  the  Dattaka  Mimansa,  and  as  they 
have  been  in  existence  for  nearly  three  centuries,  and  have,  as  I  have  shown 
above,  been  recognised  as  the  highest  authorities  on  questions  of  adoption, 
not  only  by  European  text-writers,  but  by  almost  all  the  Hindu  Judges 
who  have  sat  on  the  benches  of  the  different  High  Courts ;  by  other 
eminent  Judges,  European  and  Indian  ^  by  two  Full  Benches  of  the 
Madras  and  the  Bombay  High  Courts ;  by  their  Lordship?  of  the 
Privy  Council;  by  almost  all  Hindu  text- writers  ;  by  Hindu  Pandita 
who  have  since  the  commencement  of  the  present  century  express- 
ed opinions  on  questions  of  Hindu  law,  it  seems  to  me  to  be 
too  late  now  to  ignore  the  authority  of  those  treatises  and  in  the  face  of 
such  a  strong  array  of  authority  one  should  hesitate  to  accept  the  con- 
tention of  the  learned  vakil  for  the  appellant  that  no  value  should  be 
placed  on  them.  It  is  noteworthy  that  so  far  as  the  present  question  is 
concerned  (1)  the  Sanskara  Kaustubha  ;  (2)  the  Dharma  Sindhu  ;  (3)  the 
Dattaka  Nirnaya  (which  are  authorities  in  the  Wes  ern  Presidency,  see 
Mandlik,  p.  489) ;  (4)  the  Dattaka  Kaumudi  (eee  Jolly,  p.  308,  and  Golap 
Chandra  Sarkar,  p.  327)  ;  (5)  the  Dattaka  Darpaoa ;  (6)  the  Dattaka 
Didhiti ;  (7)  the  Dattaka  Man jari  (see  Sarkar,  p.  327) ;  and  (8)  the  Dattaka 
Siromani  (see  Appendix  to  Dr.  Jolly's  Tagare  Law  Lectures),  are  of  the 
same  opinion  as  the  Dattaka  Mimansa  and  the  Dattaka  Chandrika. 

It  has  been  observed  with  great  truth  by  Messrs.  West  and  Buhler 
(p.  865)  that  "  in  the  present  day  it  does  not  seem  likely  that  the  fountain 
heads  of  the  law  will  be  much  drawn  on  for  new  principles  in  the 
Law  of  Adoption.  They  are  indeed  too  meagre  to  afford  such  principles 
save  through  an  elaborate  process  of  construe- [317]  cive  inference.  To  this 
they  have  been  subjected  by  the  Hindu  writers  for  many  centuries, 
and  the  rules  deduced  by  these  writers  have  in  their  turn  been  tried  and 
sifted  by  express  or  tacit  reference  to  the  usages  and  the  peculiarities  of 
Hindu  society,  until  those  best  suited  to  its  needs  have  been  ascertained 
And  appropriated.  The  Smritis  come  nearer  than  the  Veda  to  modern 
practice,  but  the  most  important  authorities  are  the  writers  such  as  have 
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baon  referred  to,  whose  expositions  have  partly  embodied  and  partly  fa- 
shioned the  customary  law."  A  similar  view  was  held  by  a  Full  Bench  of 
the  High  Court  of  Madras  in  Minakshi  v.  Ramanada  (I)  to  which  I  have 
often  referred.  The  learned  Judges  said  : — "  The  suggestion  made  by 
fche  appellant's  pleader  that  we  should  now  see  whether  the  commentator's 
interpretation  by  analogy  was  justifiable  cannot  ba  adopted.  It  should 
be  remembered  that  in  several  instances  the  commentaries  themselves  have 
become  new  law-sources,  owing  to  the  adoption  of  the  opinion  expressed 
therein  by  the  people  as  part  of  the  customary  law.  It  is  not  possible  to 
say  beforehand,  except  by  reference  to  actual  usage,  whether  the  opinion 
of  the  commentator  on  any  particular  point  is  part  of  the  Hindu  law  as 
received  by  the  people ;  and  the  only  course  open  to  Courts  of  Justice  is, 
as  pointed  out  by  Muttusami  Ayyar,  J.,  in  the  Sivaganga  case, — Mutta 
Vaduganadha  Tevar  v.  Dora  Singha  Tever  (2) — to  take  the  commen- 
taries which  are  accepted  generally  as  authoritative  as  containing  the  law 
applicable  to  the  parties,  unless  they  show  by  clear  evidence  that  in  some 
special  matter  the  usage  of  the  people  is  not  in  accord  with  them." 

These  observations,  in  my  opinion,  carry  great  weight  and  they 
have  my  full  concurrence.  The  commentaries,  in  the  present  days,  are 
an  important  factor  in  determining  what  in  respect  of  each  particular 
question  are  the  sources  of  Hindu  law,  and  unless  it  can  be  shown  that 
they  are  in  direct  violation  of  established  rules  of  law  as  propounded  by 
the  Sastras,  or  of  ancient  usages  clearly  proved  to  exist  in  a  particular 
locality  or  among  a  particular  class,  their  authority  should  not  be  ignored 
simply  on  the  ground  that  some  of  the  [318]  arguments  advanced  by  them 
may  be  open  to  criticism.  In  this  view,  having  regard  to  the  fact  that 
the  Dattaka  Mimansa  and  the  Dattaka  Chandrika  have  for  three  quarters 
of  a  century  received  judicial  recognition  in  all  parts  of  India  as  works  of 
paramount  authority  on  questions  of  adoption,  any  one  now  attempting 
to  detract  from  their  value  must  do  so  on  very  cogent  grounds.  Such 
grounds  have  not,  in  my  opinion,  been  established  in  this  case. 

It  is  not  disputed  that  according  to  Nanda  Pandita,  the  author  of  the 
Dattaka  Mimansa,  and  to  the  author  of  the  Dattaka  Chandrika,  the 
adoption  of  a  daughter's  son,  a  sister's  son  or  a  mother's  sister's  son  is 
absolutely  interdicted.  Let  us  see  whether  this  interdiction  is  supported 
by  the  texts  of  any  of  the  sages,  or  it  is  opposed  to  any  such  texts. 

Both  the  works  rely  upon  the  following  text  of  Sakala,  also  called 
Sakalya : — 

"  Let  one  of  a  regenerate  tribe  destitute  of  male  issue,  on  that  account, 
adopt  as  a  son  the  offspring  of  a  sapinda  relation  particularly :  or  also, 
next  to  him,  one  born  in  the  same  general  family:  if  such  exist  not,  let 
him  adopted  one  born  in  another  family  :  except  a  daughter's  son,  a  sister's 
son  and  the  son  of  the  mother's  sister."  (Datt.  Mim.,  sec.  II,  §  107)  ;  and 
(Datt.  Chand.,  sec.  I,  §  11.) 

The  above  is  Mr.  Sutherland's  translation  and  Mr.  Golab  Chandra 
Sarkar's  translation  is  also  to  the  same  effect.  There  can  be  no  doubt 
that  the  above  text  of  Sakala  contains  a  positive  interdiction  against  the 
adoption  of  the  son  of  a  daughter,  a  sister  or  a  mother's  sister.  'It  confers  a 
right  with  a  limitation,  the  limitation  being  the  exclusion  of  the  daughter's 
son,  the  sister's  son,  and  the  mother's  sister's  son.  As  the  right  exists 
with  the  prohibition,  whoever  exercises  the  right  must  abide  by  the 
prohibition.  On  this  ground  Mr.  Golab  Chandra  Sarkar's  argument 
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1895        ^at  the  rule  being  enabling  and  optional  the  prohibition  is  optional  also, 
JUNE  27.     '13>  m  mv  judgment,  fallacious.     Mo  reason  having  been   given  for  the 
prohibition,   it   must,   according  to  Jaimini's  rule  of  construction,  be  held 
FULL       to  be  a    positive   and    absolute  prohibition,   and  not   a   mere   direction. 
BENCH.     [819]  Sakala's  authority  as  a  Sutra  writer  is  undoubted.     The  principal 
Sakha  of  the  Big-Veda  is  called  after  his  name  (see  Mandlik's  Introduction 
17  A.  291    to  the  Mayukha,  p.  8,  and  Siromani's  Hindu  Law,  p.  20).     He  is  men- 
(P.B.)=     tioned   in  the    Smriii  Ratnakara  as  one  of  the  writers  of  the  nine  purva 
18  A.W.N.    (prior)  Sutras.     (Mandlik's  Introduction,  p.  13,  and  Siromani,  p.  24.)     In 
(1895)  167.    the    Mahabharat   he   is  named    as    a  lawgiver    (Mandlik's  Introduction, 
p.  15).     In  the  Preface  to  the  Vyasatba  Chandrika  (p.  4)  he  is  enumera- 
ted among  "  the  sages  who  wrote  on  the    Dbarma  Shastra  ;"  and  in  West 
and    Buhler  (p.  28)     he   is   mentioned    as  a  Smriti  writer,  part  of  whose 
writings  was  in  existence.     He  is  also  mentioned  as  a  rishi  in  Colebrooke's 
Essays  on  the  Eeligion  and  Philosophy  of  the  Hindus,  contributed  to  the 
Asiatic  Researches  in  1798  and  1805.     No  reason    has  been  shown  to  us 
to  justify  our  assuming  that  the  text  cited  in  the  Dattaka  Chandrika  and 
the  Dattaka  Mimansa  as  that  of  Sakala  is  not  genuine,  or  that  it  is  in- 
complete.    It  is  too  much  to  assume  that  the  text  was  fabricated  by  the 
authors  of  those  two  treaties.     Portions  of  Sakala's  writings  are,  accord- 
ing to   West  and  Buhler,  now  extent,  and  had  the  text  attributed  to  him 
not  been  genuine,  there  would  have  been  no  difficulty  in   establishing  its 
falsity.     It  would  not  certainly  have  been  allowed  to  go  unchallenged  for 
upwards  of  250  years,  and  the  several  native  Hindu  lawyers  who  have 
written  on  adoption  would  not  have  accepted  the  rule  propounded  by  him. 
There  is  thus  the  undoubted  authority  of  Sakala  in  support  of  the   rule   of 
exclusion  laid  down  in  the  Dattaka  Chandrika  and  the  Dattaka    Mimansa. 
The    next    authority  for  Nanda  Pandita's    conclusion  is  a    text  of 
Saunaka.     He,  too,  was  a  rishi  of  unquestioned   authority.  He  was  refer- 
red to  as   an    authority  even  by  Manu.     In  Chapter  III,  v.    16,  Manu 
said  : — "  According  to  Atri  and  to  (Gotama)    the  son  of  Ufcathya,  he  who 
thus  marries  a  woman  of  the  servile  class,  //  he  be  a  priest,  is  degraded 
instantly ;  according  to  Saunaka  on  the  birth  of  a  son,  if  he  be  a  warrior." 
(See  Sir  William  Jones's  translation  of  the  Manava  Dharma  Sbastra,  edi- 
tion of  1863,  p.  49;  also  Sacred  Books  of  the  East,  Vol.  XXV,  p.  78). 
The  Saunaka  Smriti  [320]  is  in  existence,  and  has  been  partially  trans- 
lated by  Dr.   Bubler  in  the  Journal  of  Asiatic  Society,  Vol.  35,  Part  I, 
p.  149  et  seq.     Portions  of    his   text  bearing  on    the  present    question 
are  cited    in  Dattaka   Mimansa  (Sec.  II,   §   74,  and  sec.  V.   §§   16  and 
18).     A  translation  of  the  whole  text  is  given  in  Mr.  Golap  Chandra  Sar- 
kar's  Hindu  Law  of  Adoption,  p.  308.     That  portion  of  it  which  has  been 
reproduced   in  the  Vyavahara  Mayukha    bas  been   translated   at  pp.  52 
«nd  53  of  Mr.  Mandlik's  book,  and  Mr.    Mandlik  has  in  a  subsequent 
part  of  bis  work  given  a  translation  of  bis  reading  of  a  portion  of  the  text. 
The  rule  which  Nanda  Pandita  has  deduced  from  the  text  of  Saunaka 
is  that  no  one  is  eligible  for  adoption  between  whom  and  the  adopter  there 
is  incongruity  of  relationship  (virudha  sambandha),  and  as  the  incongruity 
•which  exists  between   a  person  and   his  daughter's  son  or  sister's  son  or 
his  mother's  sister's  son  is  such  as  would  prevent  the  latter  being  the  son 
of  the  former,  the  latter  cannot    be  adopted  by  the  fomer.     "  The  test  for 
determining  whether  an  affiliation   involves  incongruous  relationship  is," 
according  to  Nanda  Pandita,  "  the  capability  to    have  sprung  from  (the 
adopter)  himself  through  an  appointment  (to  raise  issue  on  another's  wife) 
and  BO -forth"  (sec.  V,  §  16). 
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Ife  must  be  borne  in  mind  that  the  object  of  adoption  being  the  affilia- 
tion of  a  son  for  spiritual  benefit  and  the  perpetuation  of  lineage,  the 
ancient  writers  on  Hindu  law  were  anxious  that  the  adopted  son  should, 
as  far  as  may  be,  resemble  a  son  boro,  and  be  able  to  confer  spiritual 
benefit  with  efficacy.  "  He  is  to  be,"  as  Sir  Thomas  Strange  says  (Vol.  I, 
p.  83),  "  at  the  least  such  as  that  he  might  have  been  his  son."  And  as 
Mr.  Mayne  says  (§  94)  "  he  was  to  look  as  much  like  a  real  son  as  possible, 
and  certainly  not  to  ba  one  who  could  never  have  been  a  son."  It  was 
for  this  reason,  it  seems,  that  Minu  ordained  in  Chapter  IX,  v.  163,  that 
the  boy  to  be  adopted  was  to  be  putrasadrisa,  that  is,  was  to  resemble  or 
be  like  a  son.  For  the  same  reason  Saunaka  declared  that  he  should  be 
put ra  chchhaya  baham,  i.e.,  should  ''  bear  the  reflection  of  a  son."  Neither 
of  them  said  in  what  respect  the  resemblance  was  to  be.  [321]  With 
regard  to  the  dictum  of  Manu,  some  of  his  commentators  were  of  opinion 
that  the  resemblance  was  to  consist  in  the  adopted  son  being  of  the 
same  class  as  the  adopter.  With  reference  to  Saunaka's  text,  Nanda 
Pandita  declared  that  the  resemblance  was  to  consist  in  "the  capability  to 
have  sprung  from  (the  adopter)  himself,  through  an  appointment  (to  raise 
issue  on  another's  wife),  and  so  forth  ;  as  (in  the  case)  of  the  son,  of  a 
brother,  a  near  or  distant  kinsman,  and  so  forth"  (Sec.  V,  §  16)  ;  and  he 
deduced  the  conclusion  that  "  the  brother,  paternal  and  maternal  uncles, 
the  daughter's  son,  and  that  of  the  sister  are  excluded  :  for  they  bear  nob 
resemblance  to  a  son"  (§  17). 

It  was  contended  that  Saunaka  did  not  intend  the  words  "  bearing  the 
reflection  of  a  son  "  to  be  a  limitation  to  the  adoptee's  capacity  to  be 
adopted,  and  that  the  resemblance  was  not  intended  to  be  antecedent  to 
the  ceremony  of  adoption.  In  support  of  this  last  contention,  reference 
has  been  made  to  the  translation  of  the  text  in  question  by  Dr.  Rubier  in 
the  Asiatic  Kesearches,  p.  160,  which  is  as  follows  : — "  He  then  should 
adorn  the  child  which  (now)  resembles  a  son  of  the  receiver's  body,  with 
the  dresses  and  other  (ornaments  mentioned  before)."  And  it  is  said 
that  what  is  meant  is  that  the  boy  has  by  reason  of  the  ceremonies  of 
giving  and  taking  become  a  resemblance  of  the  son.  This  contention  is 
not,  in  my  opinion,  valid.  The  passage  is  thus  translated  by  Mr.  Golap 
Chandra  Sarkar  (p.  308)  and  Mr.  Mandlik's  translation  is  nearly  in  the 
same  terms  : — 

"  The  giver  being  capable  of  the  gift  should  give  to  him  with  the 
recitation  of  the  five  riks  commencing  with  '  ye  yajnena.'  (The  adopter) 
having  taken  (the  boy)  by  both  hands  ....  having  adorned  the 
boy  bearing  the  reflection  of  a  son  with  clothes  and  the  like  ;  having  brought 
him  accompanied  with  dancing  .  .  ,  should  complete  the  remaining 
part  of  the  ceremony.  The  whole  context  of  this  passage  ahows  that 
prior  to  the  performance  of  all  the  ceremonies  which  would  complete 
the  adoption,  the  giver  should  be  a  person  "  capable  of  the  gift," 
and  the  boy  should  be  one  "  bearing  the  reflection  of  a  son."  It 
cannot,  in  my  opinion,  bo  reasonably  [322]  contended  that  the  boy  "  now 
bears  the  reflection  of  a  son,"  because  by  reason  of  the  adoption  he 
does  not  become  the  reflection  of  a  son  but  for  all  practical  purposes  he 
becomes  the  actual  son  of  the  adopter  with  all  the  rights  and  obligations  of 
a  real  son,  and  I  am  of  opinion  that  the  meaning  put  on  the  text  by  Nanda 
Pandita  is  its  true  meaning.  It  has  been  fully  shown  in  the  judgment  of  the 
Full  Bench  of  the  Madras  High  Court  in  Minakshi  v.  Ramanada  (I)  that  the 
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rule  of  exclusion  deduced  by  Nanda  Pandita  founded  on  propinquity  and 
incongruous  relationship  is  not  an  inconsistent  rule,  and  all  I  need  say  is 
that  I  concur  in  that  judgment  and  in  the  reasons  given  in  it  for  the  conclu- 
sion at  which  the  learned  Judges  arrived.  The  object  of  marriage  among 
Hindus  is  to  procreate  a  son  able  to  confer  spiritual  benefit,  and  this  cannot 
be  done  by  the  issue  of  an  incestuous  marriage.  Hence  the  rules  for  marri- 
age within  prohibited  degrees.  The  same  being  the  object  of  the  procreation 
of  a  son  through  the  now  obsolete  practice  of  Niyoga  rules  of  prohibited 
relationship  in  Niyoga  were  also  provided.  As  adoption  is  resorted  to  for 
a  similar  object,  similar  rules  of  exclusion  founded  on  the  analogy  of  Niyoga 
are  the  necessary  consequence  of  the  requirement  of  Saunaka  that  the  son 
to  be  adopted  should  "  bear  the  reflection  of  a  son"  that  is,  of  a  son  born 
in  wedlock  :  otherwise  the  efficacy  of  adoption  would  fail,  as  in  that  case 
the  son  to  be  adopted  would  bear  the  resemblance  of  the  issue  of  an  incest- 
uous connection.  Hence  the  rule  propounded  by  Nanda  Pandita  in 
section  V,  §  20,  that  "  such  person  is  to  be  adopted  as  with  the  mother  of 
whom  the  adopter  might  have  carnal  knowledge,"  as  translated  by  Suther- 
land, or  "  for  the  mother  of  whom  the  adopter  may  feel  sexual  love," 
as  translated  by  Golap  Ghundra  Sarkar,  is  a  legitimate  inference 
from  and  is  warranted  by  the  text  of  Saunka  that  the  adopted  son  should 
bear  the  reflection  of  a  son — a  text  which  thus  imposes  a  prohibition  on 
the  adoption  of  persona  of  the  description  mentioned  in  i  20  of  section  V 
of  the  Dattaka  Mimansa.  As  the  son  of  the  mother's  sister  comes  within 
that  description  of  persons  the  adoption,  of  such  a  son  is  interdicted  by 
Saunaka. 

[323]  Another  text  of  Saunaka  on  which  Nanda  Pandita  relies  is  thus 
stated  in  §  74,  section  II  of  Sutherland's  translation:  — "Of  Kshatriyas,  in 
their  own  class  positively  :  and  [on  default  of  a  sapinda  kinsman]  even  in 
the  general  family,  following  the  same  primitive  spiritual  guide  (Guru)  :  of 
Vaisyas,  from  amongst  those  of  the  Vaisya  class  (Vaisyajateshu):  of  Sudras 
from  amongst  those  of  the  Sudra  class.  Of  all,  and  the  tribes  likewise, 
[in  their  own]  classes  only  ;  and  not  otherwise.  But  a  daughter's  son 
and  a  sister's  son  are  affiliated  by  Sudras.  For  the  three  superior 
tribes,  a  sister's  son  is  nowhere  [mentioned  as]  a  son."  The  last 
two  sentences  are  thus  rendered  by  Mr.  Mandlik  (p.  491) : — '"  A  daughter's 
son  or  a  sister's  son  is  adopted  as  a  son  by  a  Sudras  alone.  In  the  case  of 
the  three  classes  beginning  with  the  Brahmana,  a  sister's  son  [and  a 
daughter's  son]  are  nowhere  mentioned  as  sons." 

The  last  sentence  is  not  quoted  in  the  extract  from  Saunaka  given  in 
the  Vyavahara  Mayukba  (see  Mandlik,  pp.  52  and  53),  and  it  apparently 
did  not  exist  in  the  copy  of  the  Saunaka  Smriti  which  was  translated  by 
Dr.  Buhler.  If  that  sentence  does  not  appear  in  the  text,  the  argument 
that  it  was  a  reason  for  the  rule  propounded  in  the  toxt,  viz.,  that  a 
daughter's  son  and  a  sister's  son  can  be  affiliated  by  Sudras  only,  and  that 
by  applying  Jaimini's  rule  of  interpretation  the  said  rule  could  be  regarded 
only  as  directory,  and  not  as  mandatory,  falls  to  the  ground.  If  the 
sentence"  for  the  three  superior  tribes,  a  sister's  son  is  nowhere  (mentione- 
ed  as)  a  son,"  does  as  a  matter  of  fact,  appear  in  the  text,  and  the  weight) 
of  authority  is  that  it  does,  Saunaka  does  not  use  it  as  a  reason  for  what 
precedes  (although  Nanda  Pandita  thinks  that  he  does),  and  therefore  the 
text  of  Saunaka,  as  a  whole,  cannot  be  regarded  as  a  direction  merely. 
The  text  appears  in  several  manuscript  copies  of  the  Saunaka  Smriti  now 
in  existence.  As  I  read  the  text,  it  lays  down  the  rule  as  to  the  classes  of 
persons  from  among  whom  the  boy  to  be  adopted  should  be  selected  ;  and  it 
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provides  an  exception  to  that  rule  in  the  case  of  a  daughter's  son  or  a  sister's 
son  who,  it  says,  is  not  eligible  for  adoption  except  among  Sudras,  and  is 
forbidden  to  the  three  superior  classes.  This  text  is,  in  my  opinion,  a  positive 
[324]  interdiction  against  the  adoption  of  a  daughter's  son  or  a  sister's 
son  among  the  three  higher  classes  and  cannot  be  treated  as  directory 
merely. 

Eeferring  to  this  text,  Nanda  Pandita  says  in  section  II,  §  891  : — 
"  The  part  of  the  text;,  (but  a  daughter's  son,  &c.,)  propounds  an  exception, 
as  to  those  of  the  three  first  tribes,  with  respect  to  the  daughter's  son 
and  sister's  SOD,  inferred  from  the  mention  of  propinquity  in  the  general." 
In  §  92,  he  says  "  since  (the  particle  'but'  having  an  exclusive  import)  a 
restriction,  by  Sudras  only,  is  conveyed  ;  those  of  the  three  first  tribes 
are  excluded."  And  the  conclusion  at  which  he  arrives  is,  "  that  the 
expression  'sister's  son'  (in  the  last  sentence  of  Saunak's  text,  §74),  is 
illustrative  of  the  daughter's  son,  and  mother's  sister's  son,  and  this  i/3 
proper:  for,  prohibited  connection  is  common  to  all  three"  (§  108). 

The  result  of  Nanda  Pandit's  argument  is  that  he  deduces  the  rule 
of  exclusion  based  on  propinquity.  For  that  rule  he  has,  as  I  have  said, 
above,  the  authority  of  Sakala,  who  imposes  a  positive  interdiction.  Ha 
has  also  the  authority  of  Saunaka,  who,  in  requiring  that  the  boy  to  be 
adopted  should  bear  the  reflection  of  a  son,  also  lays  down  a  prohibition. 
The  remainder  of  his  text,  quoted  above,  also  imposes  a  prohibition,  as  I 
have  said  above.  But  whether  that  portion  of  his  text  only  propounds  an 
existing  rule  or  lays  down  a  rule  which  is  only  directory  or  imposes  an 
absolute  interdiction,  Nanda  Pandita  has  relied  upon  it  as  only  illustrative 
of  the  rule  which  he  has  deduced — an  exception  bo  that  rule  existing  in 
the  case  of  Sudras  only.  For  this  conclusion  he  had  sufficient  authority 
in  the  texba  of  Saunaka.  The  exception  in  the  case  of  Sudras  does  not 
make  his  rule  inconsistent,  for,  as  was  observed  by  Westropp,  C.  J>,  ia 
Gopal  Narhar  So  fray  v.  Hanmant  Ganesh  Safray  (1),  on  the  strength 
of  a  note  supplied  to  him  by  that  eminent  Judge  and  Sanskribist, 
Sir  Raymond  West,  "  the  Hindu  law  regarded  the  Sudras  as  slaves,  and 
their  marriages  as  little  better  than  concubinage."  .  : 

[325J  It  has  been  contended  that  Nanda  Pandita's  conclusion,  and 
the  rules  propounded  by  him,  are  not  supported  by  any  text  of  Manu  or 
Vasisbtha  or  Yajnavalkya.  This  is  true  :  but  it  must  also  be  remembered 
that  those  sages  did  not  deal  completely  and  exhaustively  with  the  law  of 
adoption  as  existing  among  Hindus,  and  did  not  lay  down  full  and  clear 
rules  as  to  the  qualifications  of  the  persons  to  be  adopted.  The  absence 
of  any  texts  in  their  writings  is  not  therefore  surprising,  and  cannot  affect 
the  present  question  one  way  or  the  other. 

It  is  next  urged  that  there  is  a  text  of  Yama  which  is  inconsistent 
with  the  rule  laid  down  in  the  Dattaka  Mimansa  and  the  Dattaka  Chan- 
drika,  and  which  sanctions  the  adoption  of  a  daughter's  son.  This  text 
has  been  quoted  by  Mr.  Mandlik  at  page  483,  and  is  as  follows  : — "  In 
the  case  of  a  daughter's  son  and  a  brother's  son,  the  rule  in  regard  to  a 
sacrifice  and  the  like  does  not  prevail.  (The  act  of  adoption)  is  complete  by 
a  verbal  gift  alone,  so  says  the  holy  Yama."  The  text  evidently  refers  to 
ceremonies  connected  with  adoption  and  is  alleged  to  have  been  quoted  inthe 
Sarasvativilasa,  which  is  a  work  accepted  in  the  Bombay  Presidency,  but 
is  of  no  authority  in  the  Benares  School.  Mr.  Mandlik  does  not  vouch 

(1)  3  B.  273. 
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that  the  text  appears  in  the  Sarasvativilasa,  but  be  says  that  the  verse  is 
quoted  in  the  Dattaka  Darpana  with  the  preamble  that  "  it  is  said  in  the 
Sarasvativilasa"  that  the  text  referred  to  was  a  text  of  Yama.  We  have 
thus  for  the  authenticity  of  the  text  the  fact  that  the  Dattaka  Darpana 
says  that  it  is  said  in  the  Sarasvativilasa  that  Yama  says  that  in  the  case 
of  the  adoption  of  a  daughter's  son  the  rule  with  regard  to  a  sacrifice 
does  not  prevail,  and  thus  sanctions  by  implication  the  adoption  of  a 
daughter's  son.  This  certainly  is  very  meagre  evidence  of  the  authen- 
ticity of  the  text  attributed  to  Yama.  It  is  not  alleged  that  tbe 
text  appears  in  the  Yama  Smriti  and  Yamadharma  saatra,  which 
are  now  extant  and  to  which  reference  is  made  by  Mr.  Mandlik  at 
pages  295,  296  and  297.  Mr.  Golab  Chandra  Sarkar  admits  at  page  334 
that  be  has  not  seen  the  text  cited  in  any  commentary  of  note,  and  that 
be  only  heard  Pandit  Bharat  Chandra  Siromani  repeat  it  to  bis  pupils. 
[326]  It  is  noteworthy  that  Pandit  Bharat  Chandra  Siromani  does  not 
refer  to  the  text  in  his  own  work  on  adoption  called  the  Dattaka  Siromani. 
This  circumstance  raises  tbe  inference  that  Pandit  Bharat  Chandra  Siro- 
mani himself  did  not  consider  the  text  to  be  authentic.  It  is  not  in  the 
Yama  Sanhita  recently  published  in  Calcutta.  Even  if  tbe  authenticity 
of  the  text  of  Yama  be  conceded  we  have  a  text  which  is  in  conflict  with 
the  text  of  Sakala  and  Saunaka.  Now,  where  there  is  a  conflict  of  texts 
"  there  are,"  according  to  Mr.  Mandlik  (p.  492),  "  two  ways  in  which  our 
jurists  get  out  of  such  a  difficulty,  one  is  to  follow  either  text  ;  the  other  is 
to  hold  that  the  two  texts  refer  to  different  parts  of  the  country.  The 
Dattaka  Nirnaya  quotes  an  authority  for  the  latter  mode  of  interpreta- 
tion : — 'When  Srutis  or  Smritis  disagree  (on  any  point),  a  difference  of 
place  (where  they  are  adopted)  is  assumed  (for  the  purpose  of  reconciling 
them).'  '  And  Mr.  Mandlik  thinks  "that  the  existence  of  the  prohibition 
in  reference  to  some  parts  of  India,  and  the  non-existence  of  it  in  refer- 
ence to  others  is  .  .  .  the  real  solution  of  the  whole  question."  The 
text  attributed  to  Yama  may,  according  to  Mr.  Mandlik's  reasoning,  be  an 
authority  for  the  adoption  of  a  daughter's  son  in  the  Presidency  of 
Bombay,  where  the  Sarasavativilasa  is  accepted,  as  an  authority,  but 
cannot  be  regarded  as  of  any  value  in  these  provinces,  and  cannot  override 
the  texts  of  Sakala  and  Saunaka  on  which  commentaries,  recognised  as 
high  authorities  on  this  side  of  India  for  nearly  three  centuries,  aro 
founded. 

In  the  face  of  the  consensus  of  authority  to  which  I  have  referred 
above,  all  leading  to  only  one  conclusion,  I  am  not  prepared  to  accept  tbe 
contentions  of  the  learned  vakil  for  the  appellant  which  are  founded  on  the 
criticisms  of  Messrs.  Mandlik  and  Sarkar  and  of  Dr.  Jolly,  most  of  which 
are  attempts  to  prove  that  Nanda  Pandita's  conclusions  are  erroneous. 

As  for  Mr.  Mandlik's  objections  they  are  based  mainly  on  the  text 
of  Yama  referred  to  above,  and  on  the  existence  of  a  usage  in  the  Bombay 
Presidency  in  conflict  with  the  rule  laid  down  in  tbe  Dattaka  Mimansa. 
I  may  repeat  what  I  have  already  said  that,  [327]  notwithstanding 
Mr.  Mandlik's  criticisms,  the  High  Courts  of  Bombay  and  Madras  have 
in  Full  Bench  refused  to  accept  his  views  and  to  ignore  the  authority  of  the 
Dattaka  Mimansa.  Besides,  as  his  arguments  have  chiefly  for  their 
basis  the  custom  of  adoption  prevailing  in  the  Western  Presidency,  they 
have  no  weight  in  these  provinces.  Mr.  Golap  Chandra  Sarkar's  principal 
argument  is  tbat  as  the  affirmatory  rule  as  to  the  choice  of  the  persons 
to  be  adopted  is  directory,  the  exception  to  that  rule  cannot  be  imperative. 
This,  as  I  have  said  above,  is  a  fallacy  and  the  learned  vakil  for  tbe 
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appellant  has  frankly  admitted  it  to  be  so.     Dr.  Jolly's  objections  have      1895 
reference  to  the  conclusions  of  Nanda  Pandita,  the  obsoleteness  of  the    JUNE  27, 
doctrine  of  Niyoga,  and  the  incorrectness  of  Sutherland's  marriage  theory. 
These  I  have  already  disposed  of.  FULL 

The  only  other  question  which  has  been  pressed  on  our  consideration     BENCH, 
is  whether  the  prohibition  against  the  adoption  of  a  mother's  sister's  son     47  £,  294 
is  directory  only  or  absolute.     Tbis  point  I  have  already  dealt  with.     In      ,F  j  > 
my  opinion  according  to  the  texts  of  both  Sakala  and  Saunaka,  such  adop-    ^5  j[  w  N. 
tion  is  absolutely  interdicted  and  void  and  cannot  be  validated  by  the  rule   (4395)  167. 
of  factum  valet.     The  transaction  being  a  nullity,  there  could  be  "  in  such 
case  no  factum  "  (per  Westropp,  G.J.,  in  Lakshmappa  v.  Ramana  (1). 

Wo  have  thus  on  the  question  of  the  validity  of  an  adoption  like  that 
alleged  by  the  appellant  the  texts  of  two  Smriti  writers  interdicting  such 
an  adoption  and  no  positive  text  authorizing  it.  We  have  against  the 
validity  of  such  an  adoption  the  authority  of  the  Dattaka  Mimansa  and 
the  Dattaka  Ghandrika,  which  have  been  held  to  bo  paramount  by  almost 
all  modern  text  writers,  European  and  native  ;  by  almost  all  the  Hindu 
Judges  of  the  different  High  Courts;  by  most  European  and  other  Judges, 
some  of  whom  were  eminent  Sanskrit  scholars  ;  by  the  Full  Bench  Eulings 
of  two  High  Courts ;  by  Hindu  Pandits  and  Sastris  ever  since  1809  ;  and 
by  their  Lordships  [328]  of  the  Privy  Council.  We  have  the  further  fact 
that  such  adoption  has  been  condemned  by  no  less  than  eight  other  modern 
Hindu  writers  on  the  law  of  adoption,  to  whom  I  have  referred  above,  who 
have  formed  independent  opinions  of  their  own  and  have  not  blindly  followed 
the  Dattaka  Mimansa  and  the  Dattaka  Chandrika.  We  have  also  the  fact 
that  since  1815  all  the  Courts  in  India  have  held  such  adoption  to  be 
void,  and  except  a  single  case  in  1810,  which  Sir  Francis  Macnaghten 
says  was  subsequently  overruled,  there  is  not  a  single  reported  case  in 
any  part  of  India  in  which  a  contrary  view  was  held.  We  have  then 
against  the  validity  of  the  appellant's  adoption,  not  only  a  uniform  course 
of  judicial  decisions,  extending  over  more  than  three  quarters  of  a  century, 
but  also  the  inference  of  the  existence  of  a  usage  in  conformity  with  what 
has  for  such  a  long  period  been  understood  to  be,  and  accepted  as  the 
law  of  the  Benares  School  on  the  subject,  and  not  the  faintest  suggestion  of 
fche  existence  of  a  contrary  usage.  We  have  thus  against  the  appellant's 
contention  everything  which  in  these  days  must  be  regarded  as  the  sources 
of  Hindu  Law,  viz.,  (1)  Authorities  of  Sages  and  Commentators ;  (2) 
Judicial  Decisions,  and  (3)  Usage.  So  that,  in  the  words  of  that  eminent 
Judge,  Mr.  Justice  Mahmood,  "we  should  be  doing  nothing  more  nor  less 
than  introducing  not  only  a  social,  but  a  religious  innovation,  and  disturb- 
ing the  accepted  rules  of  succession  to  property  by  adopted  sons  if  we 
were  to  abrogate  the  uniform  course  of  decisions  in  this  part  of  the 
country  dating  so  far  back  as  1815."  "  We  should,"  to  quote  the  same 
learned  Judge,  "  be  shaking  settled  titles  and  undoing  the  uniform 
judicial  exposition  of  more  than  half  a  century  of  British  rule  in  India, 
if  we  were .  .  to  adopt  the  argument  of  the  learned  vakil  for  the 
appellant  that  ever  since  1816  (1815  in  this  case)  the  Courts  of  British 
India  have  misunderstood  the  doctrines  of  the  Benares  School  of  Hindu 
law  as  to  adoption."  Tulshi  Ram  v.  Behari  Lai  (2). 

For  the  above  reasons  I  hold  that  the  alleged  adoption  of  the  appel- 
lant was  void,  and  I  would  dismiss  this  appeal  with  costs. 

(1)  12  B.H.C.R.  364  (397).  (2)  12  A.  328  (395). 
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[329]  AlKMAN,  J. — I  have  had  the  privilege  of  reading  the  judgments 
of  the  learned  Chief  Justice  and  my  brother  Banerji.  It  must,  I  think, 
be  admitted  that  in  his  able  and  exhaustive  judgment  the  Chief  Justice 
has  succeeded  in  demonstrating  that  the  weight  of  authority  against  the 
legality  of  the  adoption  which  the  appellant  seeks  to  set  up  is  not  by 
any  means  so  overwhelming  as  Mayne  and  other  writers  on  Hindu  law 
have  believed  it  to  be.  But  when  all  has  been  said,  I  think  there  is  still, 
as  is  shown  by  my  brother  Banerji  in  his  judgment;,  strong  authority  for 
holding  that  the  adoption  is  illegal  according  to  Hindu  law,  and  that  it 
is  therefore  incumbent  on  the  appellant  to  adduce  clear  proof  of  usage  if 
he  wishes  the  adoption  to  be  maintained.  This  he  has  not  done.  It 
would  be  difficult  for  the  other  side  to  prove  that  there  is  no  such  usage ; 
but  in  my  humble  opinion  there  is  some  force  in  the  argument  which  the 
learned  vakil  for  the  respondents  based  on  the  very  small  number  of 
reported  cases  ID  which  the  legality  of  such  an  adoption  has  been 
challenged.  As  Mayne  remarks,  "  the  effect  that  every  adoption 
must  have  upon  the  devolution  of  property  causes  every  case  that  can 
be  disputed  to  be  brought  into  Court."  It  seems  to  me  that,  if  there 
were  no  bar  against  it,  a  sonless  Hindu  would  from  natural  affection 
prefer  to  adopt  the  son  of  a  daughter,  a  sister,  or  a  mother's  sister 
rather  than  the  son  of  a  more  distant  kinsman  ;  such  an  adoption 
if  made  would  undoubtedly,  on  the  authorities  as  they  at  present  stand, 
be  eminently  capable  of  being  disputed,  and  I  therefore  think  that 
it  is  not  unreasonable  to  draw  an  inference  from  the  paucity  of  reported 
cases  against  the  existence  of  any  such  usage.  This  may  not  be  a  very 
strong  argument,  but  such  as  it  is,  it  to  my  mind  tells  .in  favour  of  the 
respondent.  It  is  true  that  the  authors  of  the  Dattaka  Mimansa  and 
Dattaka  Chandvika,  the  special  treatises  on  the  subject  of  adoption,  are 
only  commentators.  But  the  works  of  commentators  occupy  a  peculiar 
position  in  Hindu  jurisprudence.  Wilson,  in  his  introduction  to  Sir.  W. 
Macnaughton's  Principles  of  Hindu  and  Muhammadan  Law,  remarks: — 
"The  law  books  of  the  Eishis,  even  of  Manu  and  Yajnavalkya,  although 
they  furnish  the  ground  work  of  Hindu  jurisprudence,  are  cot  regarded  as 
prac-[330]tical  guides,  except  when  elaborated  by  the  commentators,  as 
in  the  case  of  the  Mitakshara,  works  of  preferable  weight  on  the  systems 
of  late  jurists,  or  separate  treatises  on  special  topics,  as  inheritance, 
adoption  and  the  like  (p.  XV,  Introduction)." 

The  authors  of  these  two  treatises  pronounce  against  the  legality  of 
an  adoption  such  as  that  set  up  by  the  appellant.  The  text  of  *  Cakalya, 
which  they  each  cite,  clearly  bears  out  their  view,  and  I  do  not  think  we 
have  sufficient  ground  for  supposing  that  they  have  either  invented  or 
garbled  this  text. 

The  authors  of  these  treatises  also  rely  on  a  text  of  Caunaka,  which 
contains  this  passage  :  "  For  the  three  superior  tribes,  a  sister's  son  ia 
nowhere  (mentioned  as)  a  son."  In  s.  II,  §  108  of  the  Dattaka  Mimansa, 
the  author,  Nanda  Pandita,  referring  to  the  above  passage  of  Caunaka,  t 
holds  that  the  expression  "  sister's  son  "  is  illustrative  of  the  daughter's 
son  and  mother's  sister's  son,  and  he  goes  on  to  say, — "  This  is  proper, 
for  prohibited  connection  is  common  to  all  three."  From  this  aad  other 
passages  (see  in  particular  Dattaka  Mimansa,  v.  20)  Sutherland  baa 
formulated  the  rule  that  no  one  can  be  adopted  whose  mother  the  adopter 
could  not  legally  have  married.  If  the  assertion  of  Caunaka  that  "  a 
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sister's  son  ia  nowhere  mentioned  as  a  son  for  the  three  superior  tribes  " 
can  be,  aa  Nanda  Pandifca  supposes,  looked  on  as  a  "reason  "  for  what 
immediately  preoedes,  this  might,  applying  the  rule  of  construction  set 
forth  in  tha  M.maosa  of  Jaimini,  render  the  preceding  passage  an  admoni- 
tion and  not  a  positive  prohibition.  But  this  course  of  construction  will 
not  affect  tha  broad  statement  in  the  passage  quoted,  as  it  itself  is 
not  followed  by  any  reason.  The  passage  quoted  seems  to  me  to  be 
neither  a  prohibition  not*  an  admonition,  but  simply  the  assertion  of  a 
fact.  Tho  case  law  on  the  question  has  been  gone  into  exhaustively  in  the 
judgments  of  the  learned  C*iief  Justice  and  my  brother  Banerji. 

I  regret  much  that  I  find  myself  on  the  question  referred  to  us 
unable  to  agree  with  the  learned  Chief  Justice  and  the  majority  of 
my  colleagues.  I  concur  with  my  brother  Banerji,  and  hold  that 
[331]  the  adoption  propounded  by  the  appellant  is  contrary  to  Hindu  law, 
and  is  not  shown  to  be  sanctioned  by  any  special  usage  of  the  caste  to 
which  he  belongs.  I  would  therefore  dismiss  this  appeal. 

EDGE,  C.  J. — The  suit  in  which  this  appeal  has  arisen  was  brought  by 
the  paternal  uncles  of  Madho  Singh,  deceased,  against  Bhagwan  Singh, 
a  minor,  Musammat  Matan  Kuar,  the  widow  of  Madho  Singh,  and  Musam- 
mat  Sughri  Kuar,  the  mother  of  Madho  Singh,  for  declarations  that  the 
plaintiffs  were  as  reversioners  entitled  upon  the  death  of  Matan  Kuar  and 
Sughri  Kuar  to  certain  immoveable  property  which  had  belonged  to  Madho 
Singh  in  his  lifetime,  and  that  an  alleged  adoption  of  the  defendant 
Bhagwan  was  null  and  ineffectual. 

Madho  Singh  was  a  sonless  and  a  separated  Hindu.  The  defendant 
Bhagwan  Singh  is  the  natural  son  of  a  sister  of  Madho  Singh's  mother  ; 
and  it  is  alleged  by  the  defendant  Bhagwan  Singh  and  denied  by  the  plaint- 
iffs that  he  was  in  fact  adopted  by  Madho  Singh.  That  issue  as  to 
whether  in  fact  the  adoption  took  place  has  not  yet  been  tried.  The  plaint- 
iffs dispute  that  alleged  adoption  on  several  grounds,  only  one  of  which 
need  be  considered  by  us  at  present. 

It  was  in  the  Court  below  successfully  contended  on  behalf  of  the 
plaintiffs  that  the  defendant,  being  a  son  of  a  sister  of  the  mother  of  Madho 
Singh,  an  adoption  of  him  by  Madho  Singh  was  prohibited  by,  and  was 
illegal  under,  the  Hindu  law  ;  and  consequently  that  the  adoption  alleged 
by  the  defendant  Bhagwan  Singh,  if  it  in  fact  took  place,  was  void  and 
ineffectual.  Syed  Akbar  Husain,  then  the  Subordinate  Judge  of  Cawnpore 
(accepting  the  view  of  the  law  expressed  in  paragraph  118  of  Mr. 
Mayne's  Hindu  Law  and  usage),  held  that  as  the  parties  belonged  to  one 
of  the  three  regenerate  classes  of  Hindus,  the  alleged  adoption  was  pro- 
hibited and  voiii,  and,  without  trying  any  of  the  other  issues  in  the  suit, 
gave  the  plaintiffs  a  decree,  declaring  the  plaintiffs  to  be  entitled  as  rever- 
sioners and  the  alleged  adoption  to  be  void.  From  that  decree  the  defend- 
ant Bhagwan  Singh  has  appealed  to  this  Court.  His  appeal  has  been 
referred  to  the  Full  Bench. 

[332]  It  is  conceded  by  both  aides  and  could  not  be  disputed,  that 
amongst  Sudras  the  adoption  of  the  son  of  a  daughter,  of  the  son  of  a 
sister,  or  of  the  son  of  a  sister  of  the  mother  of  the  adopter  is  permissible 
under  the  Hindu  law,  but  it  is  contended  on  behalf  of  the  plaintiffs  that 
the  Hindu  Law  prohibits,  and  makes  illegal,  an  adoption  by  any  one  of 
the  three  regenerate  classes  of  a  sister's  son,  of  a  daughter's  son,  and  of  a. 
son  of  a  sister  of  the  mother  of  the  adopter.  In  support  of  that  contention 
the  Dattaka  Mimansa  of  Nanda  Pandita,  a  text  cited  in  that  Mimansa  as 
a  text  of  Sakalya,  a  text  cited  in  the  same  Mimansa  as  a  text  of  Saunaka, 
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1895       opinions  expressed  by  Sir   Francis  Macnaghten  in  his  Considerations  on 
JUNE  27.    the  Hindu  Law  as  it  is  Current  in  Bengal,  by  Sir  William  Maonaghten  in 

his  Principles  and  Precedents  of  Hindu  Law,  by   Sir   Thomas   Strange  in 

FULL       his  Hindu  Law,  by  Mr.  Mayne  in  his  Hindu  Law  and  Usage  and  in  Messrs. 
BENCH.    West  and  Buhler's  Digest  of  the  Hindu  Law  and  certain  decisions  of    the 

Courts  in  India  have  been  relied  upon. 

17  A.  291  it  ypji^  i  think,   ba  found,   on  consideration   that  the   case  for  the 

(F.B.)=     plaintiffs    depends    on  the  question  as  to  how  far  the  views  of  Nanda 

IB  A.W.N.    Pandita  ag    expressed  in  his  Dattaka  Mimansa  were  justified,  and  can 

(1895)167.    be  reiied  upon ;  and  if  those  views  were  justified,  then,  upon  the  equally 

important   question  as  to  how    far,    if  at  ali,  the  Dattaka    Mimansa  of 

Nanda  Pandita  has  been  accepted  as  a  commentary  of  authority  by  the 

School  of  Benares,  and  as  binding  upon  Hindus  of  that   school. 

On  the  other  hand,  it  has  been  contended  before  us  on  behalf  of  the 
defendant  that  there  is  no  authoritative  prohibition  in  the  sacred  law  of  the 
Hindus  against  the  adoption  by  one  of  the  three  regenerate  classes  of  a 
daughter's  son,  of  a  sister's  son,  or  of  a  son  of  a  sister  of  the  mother  of 
the  adopter;  that  no  such  prohibition  and  no  text  containing  such  a  pro- 
hibition have  been  accepted  or  acted  upon  by  the  Hindus  subject  to  the 
Bonares  School  of  Hindu  law  ;  that  the  view  that  such  a  prohibition  existed 
originated  in  the  Dattaka  Mimansa  of  Nand.a  Pandita,  or  in  the  Dattaka 
Chnndrika  ;  that  the  alleged  text  of  Sakalya  appeared,  so  far  as  can  be  now 
[333]  ascertained,  in  the  Dattaka  Chandrika  for  the  first  time  ;  that, 
even  if  the  text  in  question  was  in  fact  a  text  of  Sakalya,  Sakalya  was  not 
accepted  as  an  authority  of  importance  by  the  Benares  School  of  Hindu 
law  ;  that  Sakalya  was  not  referred  to  in  the  Mitakshara  or  in  any  book 
of  the  Hindus  received  as  an  authority  by  the  School  of  Benares  ;  that  no 
such  limitation  is  to  be  found  in  the  laws  of  Manu,  in  any  text  of 
Vasishtha,  in  any  of  the  Vedas,  Srutis  or  Smritis,  or  in  the  Mitakshara, 
or  in  any  other  Commentary  on  the  Hindu  Law  prior  in  date  to  the 
Dattaka  Mimansa  of  Nanda  Pandita  or  the  Dattaka  Chandrika.  It  was 
also  argued  on  behalf  of  the  defendant  that  the  early  English  text- writers 
on  the  subject  were  influenced  by  Mr.  Sutherland's  Synopsis  and  by  the 
translation  into  English  of  the  Dattaka  Mimansa,  at  a  time  when  most 
of  the  Sanskrit  texts  were  as  yet  untranslated  into  English,  and 
that  they  attributed  an  undue  importance  to  the 
which  was  merely  a  Commentary  on  the  Hindu 
written  by  Nanda  Pandita  within  the  last  300  years, 
placed  on  behalf  of  the  defendant  on  certain  decisions  of  Courts  in  India, 
and  upon  the  opinions  expressed  by  that  eminent  Sanskrit  scholar  and 
writer  on  Hindu  Law,  Professor  Jolly  (Outlines  of  an  History  of  the 
Hindu  Law  of  Partition,  Inheritance  and  Adoption  as  contained  in  the 
Original  Sanskrit  Treatises)  and  upon  the  criticisms  of  the  late  Vishvanath 
Narayan  Mandlik  in  his  Vyavahara  Mayuka,  and  upon  certain  texts 
cited  in  the  Hindu  Law  of  Adoption  of  Golap  Chundra  Sarkar.  It  was 
also  contended  and  with  much  force  on  behalf  of  the  defendant  that, 
before  deciding  that  in  these  provinces  such  a  restriction  of  the  right  of 
adoption  existed,  we  should  be  reasonably  satisfied  that  the  adoption  by 
one  of  the  three  regenerate  classes  of  a  daughter's  son,  of  a  sister's  son 
and  of  a  son  of  a  sister  of  the  mother  of  the  adopter  was  in  fact  pro- 
hibited in  authorised  texts  of  the  Hindu  law  and  had  been  accepted  and 
acted  upon  by  the  Hindu  of  the  Benares  School,  and  attention  was 
drawn  to  the  fact  that  in  Madras  and  the  Punjab  and  in  Bombay 
according  to  Mr.  Mandlik,  and  also  in  Lower  Bengal,  if  two  of  the  early 
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cases  related  to  that  province  and  if  a  statement  of  Golan  Ghunder 
Sarkar  was  well  founded,  the  alleged  prohibition  had  not  [334]  been 
universally  accepted  or  acted  upon  by  Hindus  of  the  regenerate  classes. 

In  approaching  a  consideration  of  any  disputed  question  of  Hindu 
law  it  is  well  to  bear  in  mind  what  Sir  William  Macnaghten  truly  said 
in  his  Preliminary  Eemarks  (pages  VI,  VII  and  VIII  of  the  3rd  Eiition) 
to  his  Principles  and  Precedents  of  Hindu  Law  :  "  I  apprehend  that 
the  Hindu  Law,  in  its  pure  and  original  state,  does  not  furnish  many 
instances  of  uncertainty  or  confusion.  The  speculations  of  commentators 
have  done  much  to  unsettle  it,  and  the  venality  of  Pandits  has  done 
more.  Authorities 

are  frequently  cited  in  support  of  a  particular  doctrine,  which  are  indeed 
genuine  passages  of  law,  but  applicable  to  a  question  wholly  different  from 
the  subject-matter.  Again,  authorities  may  be  cited,  which  are  both 
genuine  and  applicable  to  the  identical  subject  treated  of,  but  which  are 
of  no  weight  in  the  particular  province  whose  doctrine  should  have  been 
adopted.  Further  facility  for  evasion  is  gained  by  the  confusion  between 
natural  and  civil  obligations.  This  is  the  case  in  the  Hindu  Law,  especi- 
ally as  it  obtains  in  the  province  of  Bengal.  It  by  no  means  follows  that, 
because  an  act  has  been  prohibited,  it  should  therefore  be  considered  as 
illegal.  The  distinction  between  the  vinculum  juris  and  the  vinculum  pu- 
doris  is  not  always  discernible." 

I  may  say  that  from  what  I  had  read  in  Sir  William  Macnaghten'a 
Principles  and  Precedents  of  Hindu  Law,  in  Mr.  Sutherland's  Synoposis, 
and  in  Mr.  Mayne's  Hindu  Law  and  Usage,  I  approached  the  considera- 
tion of  this  appeal  under  the  firm  impression  that  the  adoption  by 
Madho  Singh  of  the  son  of  his  mother's  sister  was  an  adoption  prohibited 
by  Hindu  law  and  illegal  according  to  the  School  of  Benares. 

The  parties  in  this  case  are  Kshatriyas  and  are  governed  by  the 
Benares  School  oi  Hindu  Law.  As  Kshatriyas,  they  belong  to  one  of  the 
three  regenerate  classes  of  Hindus.  What  we  have  to  ascertain  is,  does  the 
Hindu  law  as  accepted  by  the  Benares  School  prohibit  the  adoption  by  a 
Kshatriya  of  the  son  of  his  mother's  sister,  in  the  sense  of  making  such 
an  adoption  illegal  and  [335]  void.  So  far  as  this  question  of  adoption  is 
concerned,  on  the  authorities  relied  upon  on  behalf  of  the  plaintiffs,  if  those 
authorities  are  reliable  and  are  to-  be  applied  by  us,  a  sister's  son,  a  son  of 
a  daughter  and  a  son  of  a  mother's  sister  stand  in  the  same  position  ;  all 
of  them  are  eligible  for  adoption  or  none  of  them  are. 

It  has  not  bean  suggested  -that  there  is  any  evidence  in  this  suit  of 
any  usage  in  these  Provinces  by  which  the  adoption,  in  the  Dattaka  form, 
of  the  son  of  a  sister  of  the  mother  of  the  adopter,  or  of  his  sister's  son  or 
of  his  daughter's  son,  amongst  any  of  the  three  regenerate  classes  is  either 
recognised  as  valid  or  prohibited  as  illegal.  Neither  side  in  this  case  has 
pleaded  or  relied  upon  any  custom  or  usage.  If  any  such  usage  exists  in 
these  Provinces  or  in  the  district  of  Cawnpore  in  which  the  parties  to  the 
appeal  reside,  I  have  no  personal  knowledge  of  it,  nor  with  one  exeption, 
that  in  the  case  of  Bohra  Brahmans,  to  which  I  shall  refer  at  some  length 
later  on,  have  I  any  judicial  notice  of  any  such  usage  in  these  provinces. 
In  order  to  clear  the  ground,  I  may  say  that  I  have  put  the  question  to 
the  other  Judges  on  this  Bench,  and  that  there  is  not  one  Judge  on  this 
Bench  who  is  able  to  say  of  his  own  personal  knowledge  that  there  is  any 
custom  in  any  part  of  these  provinces  amongst  Hindus  of  the  Benares 
School  which  either  permits  or  prohibits  an  adoption  of  a  sister's  son,  of 
a  daughter's  son  or  of  the  son  of  a  mother's  sister  amongst  any  of  the 
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three  regenerate  classes  of  Hindus.  It  is  hardly  necessary  to  say  that 
no  Judge  on  this  Banch  is  a  Hindu  who  is  subject  to  the  School  of 
Benares,  and  in  that  respect  we  all  stand  upon  the  sama  footing  of  Judges 
alien  to  the  Hindus  of  these  provinces  who  are  subject  the  Benares 
School. 

In  order  to  arrive  at  a  conclusion  on  the  important  question  which 
we  have  to  decide,  I  propose  to  deal  with  the  subject  in  the  following, 
order  :  I  shall  begin  with  the  consideration  of  an  argument  which  has  been 
pressed  upon  us — that  we  should,  from  the  paucity  of  reported  cases  on 
this  question  of  adoption  in  which  Hindus  who  were  subject  to  the  School 
of  Benares  were  concerned,  assume  that  such  an  adoption  as  that  in  this 
case  was  by  the  Hindu  law  or  [336]  by  usages  of  the  Hindus  of  that  school 
illegal,  and  as  part  of  the  subject  I  shall  express  my  opinion  as  to  the 
side  on  which  the  onus  of  proof  in  this  case  lies.  I  shall  then  consider 
the  ancient  text?  on  this  subject,  as  to  which  and  as  to  the  meaning  of 
which  there  is  no  dispute,  and  which  are  undoubtedly  ancient  texts  of  great 
authority  in  the  Banares  School.  I  shall  then  consider  whether  the 
Dattaka  Mimanaaof  Nanda  Pandita  has  ever  been,  as  it  was  stated  by  Sir 
William  Maonaghten  that  it  was,  "an  infallible  guide"  on  questions  of 
adoption  in  the  province  of  Benares,  and  what  its  authority  iu  the  School 
of  Hindu  law  of  Banares  is.  I  shall  then  examine  the  texlis  on  this  subject 
as  given  in  the  Dattaka  Mimansa  of  Nanda  Pandita  and  consider  how  far 
those  texts  and  his  comments  on  them  can  be  relied  uoon,  I  shall  then 
consider  the  question  whether,  so  far  at  least  as  the  Hindus  of  the  School 
of  Banares  are  concerned,  the  statements  and  opinions  of  the  English 
text-book  writers,  who  followed  Mr.  Sutherland's  statement  of  the  law  on 
this  question,  and  who  wrote  between  1820  and  1830,  can  be  relied  upon 
as  accurate  statements  of  the  law.  I  shall  then  refei.*  to  all  the  reported 
cases  of  which  I  am  aware,  which  throw  any  light  upon  this  question  and 
in  which  the  parties  were  Hindus  who  were  subject  -to  the  school  of 
Benares  ;  and  lastly,  I  shall  refer  to  those  reported  cases  in  Madras  and 
Bombay  on  this  question  of  adoption,  to  the  reports  of  which  I  have  access, 
and  I  shall  then  state  the  final  conclusion  on  this  question  before  us  at 
which  I  have  arrived. 

In  the  course  of  the  argument  we  were  pressed  by  the  learned  vakil 
for  the  plaintiffs-respondents  to  assume,  from  the  fact  that  there  are  but 
few  reported  cases  in  which  any  question  arose  in  the  Courts  as  to  the  lega- 
lity or  illegality  of  an  adoption  by  a  member  of  one  of  the  three  regenerate 
clases governed  by  the  law  of  the  BanarasjSchool  of  a  sister's  son,  of  a 
daughters'  son  or  of  a  son  of  a  mother's  sister,  either  that  such  an  adoption 
was  contrary  to  the  Hindu  law  accepted  and  acted  upon  by  those  subject  to 
the  Benares  School/  or  that  there  exists  a  custoqa  which  prohibits  such 
an  adoption.  It  appears  to  me  that  I  am  not  at  liberty  to  make  any 
[337]  assumption  based  solely  on  the  fact  that  the  legality  or  illegality  of 
such  an  adoption  amongst  Hindus  of  any  of  the  three  regenerate  classes 
has  seldom,  so  far  as  the  reports  show,  bean  the  subject  of  litigation  bet- 
ween Hindus  subject  to  the  School  of  Benares ;  and  further,  that  if  I  did 
on  such  materials  make  any  assumption  one  way  or  the  other,  it  would 
just  as  likely  be  wrong  as  right.  For  all  I  know,  such  adoptions  may 
hava  been  of  frequent  occurrence  and  seldom  questioned,  or  may  have 
been  of  infrequent  occurrence,  and  each  such  adoption  may  have  been 
questioned  in  a  Court  of  law.  Instances  of  such  adoptions  having  been 
treated  as  valid  by  those  whose  interest  it  was  to  dispute  them  may  have 
been  sufficiently  numerous  to  deter  others  from  questioning  their  validity 
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notwithstanding  the  prohibition  of  Nanda  Pandita  and  the  non-judicial 
opinion  of  Sir  William  Macnaghten.  On  the  other  hand,  instances 
of  such  adoptions  having  been  made  may,  from  causes  other  than 
the  existence  of  a  prohibition,  have  been  infrequent.  Many  Hindus 
we  know  are  influenced  by  a  desire  to  keep  ancestral  property  in 
their  particular  got.  When  Judges  are  in  ignorance  of  the  fact,  it  is 
not  only  useless  but  dangerous  to  indulge  in  speculations  as  to  what  may 
or  may  not  b.;  th.i  usages  amongst  Hindus  of  a  particular  school,  or  of 
Hindus  in  a  particular  province  or  in  a  particular  district.  There  would 
be  absolutely  no  certainty  as  to  the  correctness  of  Judicial  decisions 
if  Judges  were  to  make  assumptions  on  such  materials  as  the  infrequency 
of  litigation  concerning  matters  as  to  which  there  was  no  proof  of 
custom  one  way  or  the  other,  and  as  to  which  the  general  law  affecting 
the  matter  was  not  otherwise  ascertained  or  ascertainable.  On  many 
other  subjects  which  might  come  before  us  we  might  be  pressed  with 
the  fact  that  on  such  materials  we  had  in  this  case  made  an  assump- 
tion as  to  the  civil  and  religious  rights  of  the  parties,  and  might  be 
asked  in  other  cases  not  affecting  Hindus  or  the  law  of  adoption  to 
make  assumptions  on  similar  materials.  One  fact  is  of  more  value 
than  a  thousand  assumptions  and  will  show  how  unreliable  is  the 
argument  which  is  founded  on  the  paucity  of  reported  cases.  The 
Bohra  Brahmans  are  a  wealthy  sub  division  of  the  Brahman  caste  in 
these  provinces,  possessing  much  property.  In  two  suits  which  came  in 
[338]  appeal  before  another  Judge  of  this  Court  and  myself  in  1891 
(Chain  Sukh  Bam  v.  Parbati  and  Mansa  Ram  v.  Sundar  (1)  and  to  which 
I  shall  refer  at  more  length  later  on,  it  was  proved  beyond  doubt  to  the 
satisfaction  of  the  Hindu  Subordinate  Judge  and  of  this  Court,  by 
witnesses  from  Dalhi  and  from  no  less  than  eight  districts  of  these  pro- 
vinces, lhat  there  existed  a  usage  amongst  Bohra  Brabmans  by  which  the 
sons  of  sisters  were  validly  adopted.  In  that  case  there  were  only  two  in- 
stances of  such  adopted  sons  not  succeeding  to  the  property  of  the  men 
who  had  adopted  them,  and  in  one  of  them  the  adopted  son  had  received 
from  the  other  members  of  the  family  a  substantial  sum  of  money  for 
foregoing  his  claim.  There  was  not  the  slightest  doubt  that  the  Bohra 
Brahmans  of  that  suit  were  Hindus  and  a  sub-division  of  the  Brahman  caste, 
although  separated  from  Brahmans  as  a  body.  The  validity  of  the  same 
adoption,  that  of  one  Prem  Sukh  by  one  Baldeo  Sahai,  had  been  challenged 
in  a  suit  which  came  on  appeal  before  the  Court  in  1885  (Parbati  v. 
Sundar  (2),  and  was  before  the  Privy  Council  in  appeal  in  1889  (Musammat 
Sundar  v.  Musammat  Parbati  (3).  In  all  three  suits  those  who  challenged 
the  adoption  of  Prem  Sukh  did  so  on  the  ground  that  the  parties 
being  members  of  one  of  the  three  regenerate  classes  of  Hindus,  the  pro- 
hibition of  the  Dattaka  Mimansa  of  Nanda  Pandita  applied  to  the  adop- 
tion. Quite  recently,  and  in  reference  to  the  bearing  of  that  litigation 
upon  the  argument  which  I  am  considering,  it  was  suggested  that  Bohra 
Brahmans  may  have  been  converts  to  Hinduism  from  Muhammadstnism, 
although  I  have  always  understood  that  no  man  could  be  a  Hindu  who  had 
not  been  born  a  Hindu.  However  that  may  be,  the  only  foundation  for 
that  suggestion  was  that  apparently  the  Bohra  Brahmans  who  had 
continued  to  reside  in  Gujrat  had,  like  many  Brahmans  in  other  parts 
of  India,  become  converts  to  Muhammadanism,  which  is  quite  another 
thing.  If  those  suits,  which  related  to  one  and  the  same  adoption,  had  not 
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JUNE  27.     that  the  Bohra  Brahmans  are  as  a  body  possessed  of  much  valuable  [339] 

property,  and  from  the  fact  that  there  was  no  reported  case   in  which  tha 

FULL       question   as  tothe    power  of  Bohra    Brahmans   to  validly  adopt  a  sister's 

BENCH,     son    was  raised,    that  they  were    governed  by  the  Dattaka    Mimansa  of 
Nanda  Pandita,  and  that  adoptions  of  sister's  sons  had  never  taken  place 

17  A.  291    amongst  them. 

Fortunately  their  Lordships  of  the  Privy  Council  have  in  the  pass- 

15  A.W.N.    aga  which  I  shall  quote  from  their  judgment  in  The  Collector  of. Madura  v. 

(1893)  167.  Moottoo  Ramalinga  Sathupathy  (1),  stated  what  the  duty  of  European 
Judges  administering  Hindu  law  is.  The  passage  is  as  follows  : — "  The  duty, 
therefore,  of  an  European  Judge  who  is  under  the  obligation  to  administer 
Hindu  law,  is  not  so  much  to  enquire  whether  a  disputed  doctrine  is  fairly 
deduoible  from  the  earliest  authorities,  as  to  ascertain  whether  it  has  been 
received  by  the  particular  school  which  governs  the  district  with  which 
.  he  has  to  deal,  and  has  there  been  sanctioned  by  usage.  For,  under  the 
Hindu  system  of  law,  clear  proof  of  usage  will  outweigh  the  written  text 
of  the  law.  "  (The  italics  are  mine).  It  has  been  contended  in  this  case, 
on  behalf  of  the  plaintiffs,  that  there  is  no  "  disputed  doctrine  "  in  this 
case,  that  the  statements  of  Nanda  Pandita  as  to  the  law  in  his  Dattaka 
Mimansa  are  conclusive,  and  that  it  is  for  the  defendant  to  prove 
a  usage  exempting  him  from  the  prohibition  of  Nanda  Pandita 
in  that  Mimansa,  and  not  for  the  plaintiff  to  prove  that  the  Dattaka 
Mimansa  of  Nanda  Pandita  has  been  accepted  as  a  binding  authority  on 
this  question  by  the  School  of  Benares,  or  that  by  a  usage  amongst  the 
Hindus  of  that  school  the  general  right  of  adoption  has  been  limited  and 
such  adoptions  as  that  in  this  case  have  been  prohibited.  In  support  of 
that  contention  it  has  been  a  read  on  behalf  of  the  plaintiffs  that  a  doctrine 
is  not  a  "disputed  doctrine  "  within  the  meaning  of  the  passage  which  I  have 
quoted  from  the  judgment  of  their  Lordships  of  the  Privy  Council  if  a  text 
can  be  found  quoted  by  a  modern  commentator  as  a  text  of  an  ancient 
authority  of  the  Hindu  law  which,  as  quoted,  either  unequivocally  announces 
the  doctrine  or  has  been  construed  by  that  modern  commentator  as 
announcing  the  doctrine,  although  the  authenticity  [3$0]  of  the  alleged 
text  is  disputed  and  there  is  good  reason  to  doubt  its  authenticity,  or  the 
corrections  of  the  construction  placed  upon  it.  That  to  my  mind  is  a 
vicious  argument.  It  is  based  on  assumptions  which  for  the  purposes  of 
arguing  his  client's  case  a  counsel  might  put  forward, but  which  cannot  be 
made  by  a  Judge  and  used  by  him  as  the  basis,  not  of  a  forensic  argument 
but  of  a  judicial  decision.  It  assumes  that  the  text  is  an  ancient  text, 
that  it  stands  alone,  or  if  there  are  other  ancient  text  on  the  same 
subject  that  it  is  in  harmony  with  them  and  does  not  qualify  them  or 
limit  their  application,  and  that  it  has  been  rightly  construed  by  the 
modern  commentator  and  that  his  construction  has  been  accepted  by  the 
School  of  Hindu  Law  in  which  it  is  sought  to  be  applied.  It  is  obvious 
to  me,  for  instance,  that  if  no  ancient  and  admitted  text  permits  an 
adoption  without  a  particular  limitation  and  if  another  ancient  and 
admitted  texts  imposes  that  particular  limitation  on  the  right  of  adoption, 
the  two  texts  are  in  conflict  and  there  is  a  disputed  doctrine.  If  the 
limitation  is  prohibitive,  an  adoption  which  would  be  valid  under  one 
text  would  be  invalid  under  the  other.  The  two  texts  would  not  admib 
of  the  same  construction  and  there  would  be  a  disputed  doctrine. 

(1)  12  M..I.A,  397  (436). 
542 


¥111]  BHAGWAN   SINGH  V.   BHAGWAN   SINGH  17  All.  342 

What  is  sought  by    the    plaintiffs    in    this    suit  is  a  declaration  that       1895 
Madho  Singh,  by  reason  cf  his  having  been  a  Kshatriya,  was  incapable  of    JUNE  27. 
validly  adopting  the  son  of  his  mother's  sister,    and  consequently  that  the 
adoption  of  the  defendant   Bhagwan    Singh    by  Madho  Singh  was  illegal       FULL 
and  void.     The  consequences  of  our  hastily  making  such  a  declaration  are    BENCH. 
so  wide-reaching  as  to  make  it  necessary  that  we  should  proceed  with  the 
greatest  care    and    circumspection.     The  principle  and  the  authority,  if 
they  can  be  relied  upon,  upon  which  we  are  asked  to  make  that  declaration,      ^ '*•?  ~~ 
apply  equally  to  every  adoption  of  a  sister's  son  and  of  a  daughter's  son  as  to  J  , 

adoptions  of  the  son  of  a  mother's  sister,  amongst  those  of  the  three  regene-  *1883'  '* 
rate  classes,  who  either  in  these  provinces  or  other  parts  of  India.are  subject 
to  the  Hindu  law  of  the  Benares  School.  The  result  of  such  a  declaration,  un- 
less it  were  justified  by  the  Hindu  lawof  the  Benares  School, or  by  clear  proof 
of  [341]  usftge,  would  be  to  arbitrarily  limit  the  right  of  adoption  recog- 
nised by  Manu,  and  other  Rishis  and  by  Hindu,  commentators,  such  as 
the  author  of  the  Mitaksbara,  who  are  and  have  been  for  ages  indisput- 
ably accepted  by  Hindus  of  the  Benares  School  as  of  paramount  autho- 
rity ;  it  would  also  cast  a  doubt  upon  the  efficacy  of  the  funeral  and  other 
rites  which  have  been  performed  by  adopted  sons,  who  happened  to  have 
been  the  sons  of  a  sister,  of  a  daughter  or  of  a  mother's  sister  of  the 
adopter,  when  the  adopter  belonged  to  one  of  the  three  regenerate  classes, 
in  obtaining  the  release  of  the  soul  of  the  adopter  and  of  the  souls  of  his 
ancestors  from  put  or  the  hell  of  the  Hindus.  Such  declaration  would 
deprive  the  defendant  Bhagwan  Singh  of  all  right  in  reversion  to  the 
property  claimed  in  this  suit,  and  would  cast  doubt  upon  the  title  of  every 
such  adopted  son  to  the  property  which  he  had  obtained  from  his  adopt- 
ing father  on  the  strength  of  the  adoption  having  been  valid. 

It'  appears  to  me  that  these  plaintiffs  claiming  such  a  declaration 
limiting  the  right  of  adoption  must,  in  order  to  succeed,  either  rely  upon 
an  undoubted  text  of  the  sacred  law  of  the  Hindus  of  the  Benares  School 
prohibiting  such  an  adoption,  or  must  give  clear  proof  of  usage 'amongst 
the  Hindus  of  the  Benares  School  excluding  and  invalidating  such  an 
adoption,  or,  what  would  be  in  effect  the  same  thing,  must  clearly  prove 
that  the  views  as  to  such  an  adoption  being  illegal  of  a  commentator  on 
the  Hindu  law  have  been  generally  accepted  find  acted  upon  as  correct 
expositions  of  the  Hindu  law  on  the  subject  by  the  Hindus  who  are 
subject  to  the  Hindu  law  of  the  Benares  School. 

A  commentator  on  Hindu  law  is  not  a  law-giver  and  has  no  more 
authority  to  alter  the  text  of  the  Hindu  law  or  to  prescribe  limitations  of 
the  Hindu  law  of  adoption  than  has  any  other  member  of  the  public.  I 
think  in  that  of  proposition  every  orthodox  Hindu  will  agree.  The  com- 
mentary may  or  may  not  be  intrinsically  valuable  as  a  guide  to  the  true 
construction  of  the  sacred  texts  of  the  Hindu  law,  but  it  is  not  itself  a 
sacred  text.  The  opinion  propounded  in  the  commentary  may  lead  to  the 
growth  and  establishment  of  a  usage  in  accordance  which  the  views  so 
expressed,  [342]  although  such  views  limit  the  right  under  the  ancient  text, 
and  in  such  case"clear  proof  of  usage  will  outweigh  the  written  text  of  the 
law."  The  Hindu  Law  contains  admonitions  against  the  doiug  of  some  acts, 
and  positive  prohibitions  against  the  doing  of  other  acts.  Acts  which  are 
positively  prohibited  are  illegal  in  Hindu  law  and  do  not  in  these 
provinces  effect  their  object.  An  act  contrary  to  what  is  an  admonition 
and  is  not  a  positive  prohibition  may  be  sinful,  but  it  is  neither  illegal  nor 
ineffective.  The  ancient  texts  of  the  Hindu  law  were  written  according 
to  a  system.  If  they  had  not  been  so  writen  it  would  be  frequently 
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impossible  to  decide  whether  the  doing  of  a  particular  act  was  positively 
prohibited  or  was  merely  admonished  against  in  the  taxt  as  being  a  moral 
sin.  The  Mimansa  of  Jaimini,  to  which  I  shall  have  to  refer  later  on, 
tells  us  what  are  the  rules  in  this  respect  for  the  construing  of  ancient 
sacred  texts  of  the  Hindus. 

Assuming  for  present  purposes  the  factum  of  the  adoption,  the  onus 
of  proving  that  the  adoption  was  illegal  and  invalid  is  in  my  opinion  upon 
the  plaintiffs,  and  for  these  reasons  :  Manu  and  the  author  of  the  Mitak- 
shara  suggest  no  such  limitation  of  the  right  of  adoption  ;  that  sonless 
Hindus  of  all  classes  may  adopt  a  son  is  beyond  question  ;  it  is  for  those 
who  would  limit  the  right  of  adoption  in  this  case  to  point  to  anundisputed 
and  unambiguous  sacred  text  of  the  Hindu  sacred  law,  if  there  is  one, 
recognised  and  acted  upon  by  the  School  of  Benares,  or  to  give  clear  proof 
of  a  usage  amongst  the  Hindus  of  that  school,  which  limits  that  right  of 
adoption  by  making  such  an  adoption  as  that  in  the'present  cage  illegal ; 
on  the  assumption  that  the  adoption  has  in  fact  taken  place,  it  is  for 
the  plaintiffs,  who  claim  a  declaration  that  the  adoption  was  illegal  and 
void,  to  prove  that  such  an  adoption  is  illegal.  Ifc  would  not  be  sufficient 
to  prove  that  the  adoption  was  merely  sinful.  If  the  adoption  was  merely 
sinful  the  principle  of  the  maximum  quod  fieri  non  debet  factum  valet  would 
apply  and  the  adoption  would,  although  sinful,  be  valid  for  all  purposes. 
On  the  other  hand,  if  an  admitted  text  of  the  Hindu  sacred  law  of  the  par- 
ticular school  prohibited  an  adoption  except  under  certain  specified  circum- 
[343]stances  '  the  onus  of  proving  that  such  a  prohibited  adoption  was 
by  usage  valid  would  be  upon  the  party  relying  upon  such  an  adoption. 
Such  was  the  case  in  Tulshi  Ramv.  Behari  (1)  in  which,  contrary  to  the 
admitted  text  of  Vasishtha.  "  Nor  let  a  woman  give  or  accept  a  son  except 
with  the  assent  of  her  lord,"  it  was  contended  that  amongst  Hindus  subject 
to  the  School  of  Benares,  in  which  school  the  text  which  I  have  quoted 
is  received  as  an  admitted  text  of  Vasistha,  an  adoption  made  by  a  widow 
to  her  deceased  husband  without  his  express  authority  was  valid.  In  that 
case,  after  referring  to  cases  which  had  been  decided  and  in  which  the 
parties  were  Hindus  subject  to  the  School  of  Benares  (one  of  those  oases 
was  a  case  from  these  provinces  in  the  Privy  Council)  I  said,  and  I  think 
rightly  : — "  I  would  expect  that  any  one  who  would  now  contend  that  a 
Hindu  widow  subject  to  the  Benares  School  could  make  a  valid  adoption  to 
her  deceased  husband  without  express  authority  given  by  him  would  support 
that  contention  by  clear  proof  of  general  usage  in  the  particular  district  that 
an  adoption  under  such  circumstances  was  in  the  particular  district 
recognised  as  valid  by  those  subject  to  the  Benares  School."  In  the 
latter  case,  that  of  an  adoption  of  a  son  by  a  wife  or  widow  to  her 
husband,  a  text  accepted  and  admitted  to  be  genuine  by  the  School 
of  Benares  imposed  in  prohibitive  language  the  limitation  oil  the 
general  right  to  adopt,  whilst  in  the  case  under  consideration  in  this 
appeal  a  limitation  on  the  general  right  to  adopt  is  sought  to  be 
imposed  first  by  a  text  alleged  to  be  a  text  of  Sakalya,  but  which  has 
never  been  recognised  as  genuine  by  any  commentator  of  authority  of  the 
School  of  Benares,  and  secondly,  by  Nanda  Pandita's  construction  of  two 
portions  of  a  text  of  Saunaka,  a  construction  which  has  never  been  accepted 
as  correct  by  any  commentator  of  authority  in  the  School  of  Benares 
unless  indeed  it  be  assumed  that  Nanda  Pandita  is  in  the  school  of  Benares 
a  commentator  of  authority.  I  hope  to  show  that  any  such  assumption 
would  be  rash  in  the  extreme  and  would  not  be  justified  by  the  facts.  If  it 
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was  permissible  for  a  Judge  to  make  assumptions  without  justification,  the        1895 
onus  of  proof  would  depend  on  the  caprice,  bias  or  lack  of  information  or  of    JUNE  27. 
consideration  [344]  of  the  particular  Judge,  and  not  upon  principles  of  law 
applied  to  facts  wiiiuh  have  been  either  proved  or  admitted    or  of  which  a      FULL 
Judge  is  allowed  to  take  judicial  notice.  In  such  case  the  rights  of  litigants     BENCH. 
might  depend  upon  the  meansof  knowledge  of  particular  facts  relied  upon  by 
the  Judge  as  of  his  own  knowledge  but  which  were  not  proved  by  evidence    17  *•  29* 
or  admitted  by    the  parties3,  and  it  might  appear  if  the   Judge  were  in  the 
witness-box  that  his  knowledge  "depended  upon  more   rumour  or  hearsay,    **  A.W.M. 
and  that  his  evidence  as  to  these  facts  would    not  have  been  admissible  if   (*89fl) 167. 
be  had  been  examined  as  a  witness."     "A  Judge   cannot,   without  giving 
evidence  as    a   wi  ness,    import  into  a  case  his  own  knowledge  of  parti- 
cular fact?,"  and  "  his  own  knowledge  and   belief  on  public  rumour  "  are 
"  grounds  upon  which   no  Judge  is  justified  in  acting."     (See  the  judg- 
ments   of    their  Lordships  of  the  Privy  Council  in  Hurpurshad  v.    Sheo 
Dyal  (1)  and  in  Meethun  Bebee  v.  Busheer  Khan  (2),     I  have  made  the 
above  observations  because  it  has  appeared  to  me  that  there  was  a  danger 
in  this   case  of  our  imposing  the  onus  of  proof  upon  the  wrong  parties 
owing  to    some  of  us,    myself   amongst  the  number,  having  been  at  the 
commencement  of  the  arguments  influenced  by  preconceived  extra-judicial 
opinions,    which,    so  far  as  I  am  concerned,  did  not  rest  upon  any  sure 
foundation. 

Before  considering  what  is  the  authority  to  be  allowed  to  the  Dattaka 
Mimansa  of  Nanda  Pandita  in  this  matter,  I  shall  briefly  refer  to  che 
Hindu  text  law  on  this  subject  as  it  was  known  before  Nanda  Pindita 
wrote  that  commentary. 

Amongst  the  earliest  of  those  Eiahis  to  whom  the  Dharmaautras  are 
attributed  was  Vasishtha.  The  holy  Yama  and  Saunaka  were  of  the  Sutra 
period  as  was  also  Narada.  Whether  Manu  preceded  Vasishtha  or  came 
after  him,  the  Oode  of  Manu,  as  we  now  have  it,  contains  quotations 
from  Vasishtha.  Next  in  authority  and  order  of  date  to  Manu  came 
Yajnyavalkya.  According  to  Mr.  Mayne,  the  work  of  Yajnyavalkya  "is 
more  than  1,400  years  old,  but  how  much  older  it  is  impossible  to  say." 
Sitting  here  as  a  Judge  to  decide  [345]  a  question  of  Hindu  law  between 
Hindus,  ib  is  not  for  me  to  express  an  opinion  as  to  the  personality  of 
Manu.  It  fs  sufficient  to  say  that  orthodox  Hindus  accept  the  laws  of 
Manu  as  having  been  divinely  inspired,  and  that  Manu  states  that  he  re- 
ceived the  Code  from  Brahma  and  communicated  it  to  the  sages.  That 
in  its  present  form  it  is  not  as  it  originally  was  is  probable.  Sir  W.  Jones 
places  the  Code  of  Manu  in  its  present  form  as  early  as  1280  B.C.  So  far 
as  I  am  aware  it  has  not  been  suggested  by  any  one  capable  of  forming 
an  opinion  that  it  is  of  a  later  date  in  its  present  form  than  about  200  B.  C. 
Mr.  Mayne,  in  paragraph  20  of  his  Hindu  Law  and  Usage,  5th  edition, 
says  correctly  :  ''  The  Code  of  Manu  has  always  been  treated  by  Hindu 
sages  and  commentators  from  the  earliest  times,  as  being  of  paramount 
authority ;  an  opinion,  however,  which  does  not  prevent  them  from  treat- 
ing it  as  absolute  whenever  occasion  requires."  There  can  be  no  doubt 
that  in  the  Banares  School  of  Hindu  law  the  Code  of  Manu  always  was 
and  still  is  of  paramount  authority. 

An  adooted  (Datrima)  son  is  referred  to  in  the  141st,  142nd,  159th 
and  168bb  slokes*  of  Chapter  IX  of  the  Code  of  Manu.  The  168th  sloke 

['  Slokas.— Ed.j 
(1)  3  I.A.  at  p.  266.  (2)  11  M.I. A.  at  p.  231. 
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as  translated  by  Dr.  Biihler  (Sacred  Books  of  the  East,  Vol.  XXV,  page 
361)  is  as  follows  : — "168.  That  (-boy)  equal  (by  caste)  whom  his  mother 
or  his  father  affectionately  give  (confirming  the  gift)  with  (a  libation  of) 
water,  in  times  of  distress  (to  a  man)  as  his  son,  must  be  considered  as 
an  adopted  son  (Datrima)." 

Beyond  the  limitation  contained  in  the  168th  sloke,  Manu  in  noway 
imposed  any  limitation  on  the  adoption  of  a  eon  in  the  Dattaka  form  of 
adoption. 

As  to  adoption  Vasishtha  in  slokes  1  to  10  of  Chapter  XV,  as  trans- 
lated by  Dr.  Biihler  (Sacred  Books  of  the  East,  Vol.  XIV,  pages  75  and 
76)  says  :— 

"  1.  A  man  formed  of  uterine  blood  and  virile  seed  proceeds  from  his 
mother  and  his  father  (as  an  effect)  from  its  cause. 

[346]  2.  (Therefore)  the  father  and  the  mother  have  power  to  give, 
to  sell,  and  to  abandon  their  (son). 

3.  But  let  him  not  give  or  receive  (in  adoption)  an  only  son. 

4.  For  he  (must  remain)  to  continue  the  line  of  the  ancestors. 

5.  Lat  a  woman  neither  give    nor   receive   a  son  except   with  her 
husband's  permission. 

6.  He  who  desires  to  adopt  a  son,  shall  assemble  his   kinsmen,  an- 
nounce bis  intention  to  the  king,  make  burnt-offerings  in   the  middle    of 
the   house,  reciting    the   Vyahritis,    and    take    (as    a   son)  a  not  remote 
kinsman,  just  the  uearest  acuongst  his  relatives. 

7.  But  if  a  doubt  arises  (with  rasoect  to  an  adopted  son    who   is)     a 
remote  kinsman,  (the  adopter)  shall  set  him  apart  like  a  Sudra. 

8.  For  it  is  declared  in  the  Veia,  '  Through  one  he  saves  many.' 

9.  If,  after  an  adoption  has  been  made  a  legitimate  son  be  born,  (the 
adopted  son)  shall  obtain  fourth  part. 

10.  Provided  he  be  not  engaged  in  (rites)  procuring  prosperity." 

The  3rd  of  the  above  slokes  contains  what  read  with  the  4th  sloka 
has  been  held  by  some  Courts  as  a  positive  prohibition  against  the  adop- 
tion of  an  only  son  and  by  this  Court  and  some  Judges  of  other  Courts  as 
an  admonition  only  against  the  adoption  of  an  only  son. 

The  5th  sloke  has  been  the  cause  of  diversity  of  opinion  amongst  the 
Courts  in  India. 

There  is  not  one  word  in  Manu  or  in  Vasishtha  implying  tnat  a  sister's 
son,  a  daughter's  son  or  the  son  of  a  mother's  sister  may  not  be  lawfully 
and  validly  adopted.  It  was  admitted  during  the  arguments  in  this  case 
that  there  is  not  one  word  in  Yajnyavalkya  suggesting  that  a  sister's  son 
or  a  daughter's  son  or  the  son  of  a  mother's  sister  may  not  be  lawfully  and 
validly  adopted.  Yajnyavalkya  is  an  undoubted  authority  in  the  school 
of  Benares. 

[347]  It  has  been  assumed  on  the  authority  of  Sir  William  Maonaghten 
(Principles  and  Precedents  of  Hindu  Law,  vol.  1,  p.  67)  that  according 
to  Narada  a  son  of  a  woman  whom  the  adopter  could  not  have  married, 
such  as  the  son  of  a  sister  or  the  son  of  a  daughter,  could  not  be  legally 
adopted  amongst  the  three  regenerate  classes.  Professor  Jolly  has  trans- 
lated the  Narada  Smriti  and  we  have  his  assurance  at  page  162  of  his 
Outlines  of  an  History  of  the  Hindu  Law,  that  sunh  a  rule  does  not 
occur  in  either  of  the  two  versions  of  the  Narada  Smriti. 

As  toYama,  Mr.  Mandlik  in  his  Vyavahara  Mayukha,  at  page  483,  says 
that  the  Sarasvativilasa  quotes  a  text  of  Yama  which  he  gives  in  Sanskrit 
and  which  when  translated  is  as  follows  : — "  In  the  case  of  a  daughter's 
son  and  a  brother's  son,  the  rule  with  regard  to  a  sacriiice  and  the  like 
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does  not  prevail.  (The  act  of  adoption)  is  complete  by  a  verbal  gift  alone. 
'So  says  the  holy  Yama."  Mr.  Mandlik  says  that  the  same  text  was 
subsequently,  on  the  authority  of  the  Sarasvativilasa,  quoted  in  the 
Dattaka  Darpana  of  Dvaioayana  and  was  adopted  by  the  Sastris  of  the 
Bombay  Sadder  Dewani  Adalat  in  Huebut  Rao  Mankur  v.  Govind  Rao 
Bulwant  Mankur  (1).  A  slightly  different  reading  of  the  same  texs  of 
Yama  is  given  by  Golap  Ohandra  Sarkar  at;  page  334  of  his  Hindu 
Law  of  Adoption  from  his  recollection  of  the  text;  as  taught  by 
Pandit  Bharat  Ohandra  Siromani  to  his  pupils.  Golap  Chandra  Sarkar 
gives  the  translation  of  the  text  as  remembered  by  him  as  follows  : — 
"It  is  not  expressly  required  that  burnt-sacrifice  and  other  ceremonies 
should  be  performed  on  adooting  the  son  of  a  daughter,  or  of  a  brother, 
for  it  is  accomplished  in  those  cases  by  word  of  mouth  alone."  That 
text  of  Yama  distinctly  recognised  without  any  qualification  or  limita- 
tion the  right  of  a  Hindu  to  adopt  his  daughter's  son. 

The  Mitakahara,  which  is  the  commentary  having  as  a  commentary 
paramount  authority  in  the  Benares  School  of  Hindu  Law,  treats  to  some 
extend  of  adoption,  but,  so  far  as  I  have  bean  ab'e  to  ascertain,  it  does  not 
contain  one  single  word  which  could  suggest  [343]  that  the  adoption  of  the 
son  of  a  sister,  of  a  daughter  or  of  a  mother's  sister  was  prohibited 
amongst  any  class  of  Hindus.  Mr.  Mayne  says  in  paragraph  26  of  his 
'Hindu  Law  and  Usage,  oth  ed. :  "  Far  the  weightiest  of  all  the  com- 
mentaries is  that  by  Vijn^nesvara  known  as  the  Mitakshara.  Its  author- 
ity is  supreme  in  the  City  and  Province  of  Benares,  and  it  stands  at  the 
head  of  the  works  referred  to  as  settling  the  law  in  the  South  and  West  of 
India."  The  age  of  the  Mitaksbara  has,  according  to  Mr.  Mayne, 
following  West  and  Biihler  (Mayne's  Hindu  Law  and  Usage,  5sh  ed.,  para- 
graph 26\  been  fixed  by  recent  research  to  be  the  latter  part  of  the  ele- 
venth century.  It  seems  to  me  to  be  in  the  highest  degree  improbable,  if  any 
text  of  the  Hindu  Law  recognised  by  the  School  of  Hindu  law  of  Benares 
bad  contained  any  direct  prohibition,  or  any  text  which  was  construed  by 
that  school  as  indicating  a  prohibition,  against  adoptions  by  any  classes 
of  Hindus  of  a  sister's  son,  or  of  a  daughter's  son,  or  of  the  son  of  a  mother's 
sister,  that  the  Mitakahara  should  be  entirely  silent  on  such  an  important 
limitation  of  the  right  of  adoption. 

I  shall  reserve  what  I  have  to  say  as  to  Saunaka  and  Sakalya  until 
I  am  dealing  with  the  Dattaka  Mimansa  of  Nanda  Pandita  as  it  is  upon 
two  sentences  of  a  text  of  Saunaka  and  upon  a  text  given  by  him  as  a 
text  of  Sakalya  that  Nanda  Pandisa  in  his  commentary  bases  his  assertion 
that  amongst  the  three  regenerate  classes,  a  sister's  son,  a  daughter's  son 
and  the  son  of  a  mother's  sister  cannot  be  adopted. 

Unless  the  construction  put  upon  the  text  from  Saunaka  by  Nanda 
Pandita  be  correct  and  unless  the  text  given  by  Nanda  Pandita  as  from 
'Sakalya  can  be  relied  upon  and  is  a  full  and  complete  text,  not  one  single 
text  from  the  sacred  law  of  the  Hindus,  and  not  one  passage  from  any 
commentator  anterior  in  date  to  the  time  when  the  Dabtaka  Mimaosa  of 
Nanda  Pandita  an'd  the  Dattaka  Caandrika  were  written  have  been  put 
before  us,  or,  so  far  as  I  am  aware,  exist,  which  could  suggest  that  a  mem- 
ber of  any  one  of  the  three  regenerate  classes  was  prohibited  from  adopting 
a  son  of  a  sister,  of  a  brother,  or  of  a  mother's  sister. 

[349]  It  is  within  my  experience  that  it  is  apt  to  be  assumed   that  a 
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1893        Hindu  Commentator  has  been  accepted  as  an  authority  by  a  particular 
JUNE  27.    School  of  Hindu  law  if   his  views  on  some  subjects  are  found  to  be  in 

harmony  with  doctrines  of  that  school.     I  confess  that  I  have  before  now 

FULL      made  such  an  assumption.     To  my  mind  no  more  dangerous  assumption 

BENCH,     could  be  made.     The  views  of  the  wildest,  most    inaccurate    and    most 
pedantic  of  commentators  would  pn  many  subjects  probably  be  found  to 

17  A.  29i     DQ  jn  harmony  with  doctrines  admittedly   orthodox.     It  has    also   some- 
(P.B.)=     times  been  assumed  that  a  Hindu  Commentator  is  an  accepted   authority 

15  A.W  H.    of  a  particular  School  of  Hindu  law  because  he  was  born  or  lived  within 

(1893)  187.  fche  district  in  which  the  doctrines  of  that  school  of  law  prevailed.  In 
the  sacred  city  of  Benares  learned  men  of  every  school  of  Hindu  law  have 
resided  and  are  to  be  found.  In  the  case  of  Nanda  Pandita  the  above 
assumptions  have  been  made.  Nanda  Pandita,  although  he  was  born  in 
Benares  and  although  he  and  his  family  resided  in  Benares,  came,  so  far 
as  can  be  ascertained,  of  a  family  from  Bedar  in  Southern  India  which 
had  settled  in  Benares.  Whether  Nanda  Pandita's  family  was  an  old 
family  of  Benares,  or  had  come  to  Benares  from  Southern  India,  or 
elsewhere,  it  is  certain  that  on  some  important  questions  relating  to  the 
law  of  adoption  the  opinions  of  Nanda  Pandita  have  been  held  not  to  be 
in  acccordance  with  the  doctrines  of  the  School  of  Benares. 

Before  considering  the  text  of  the  Dattaka  Mimansa  it  is  necessary 
to  consider  whether  the  authority  of  that  commentary  is  so  supreme  as 
it  was  assumed  to-  be  by  Sir  William  Macnaghten  when,  in  referring  to 
the  Dattaka  Mimansa  and  the  Dattaka  Chandrika  he  said  : — "  They  are 
equally  respected  all  over  India  ;  and  where  they  differ,  the  doctrine  of  the 
latter  is  adhered  to  in  Bengal  and  by  the  southern  jurists,  while  the  former 
is  held  to  be  the  infallible  guide  in  the  provinces  of  Mithila  and  Benares." 
I  have  been  unable  to  ascertain  upon  what  authority  Sir  William  Mac- 
naghten made  that  statement  in  his  Preliminary  Remarks  to  his  Prin- 
ciples and  Precedents  of  Hindu  law.  He  was  no  doubt  a  diligent; 
student  of  Hindu  law,  and  whilst  he  was  the  Registrar  of  the  Sudder  [350] 
Dewani  Adalat  in  Calcutta  he  carried  through  the  press  three  volumes 
of  Reports  of  decided  cases.  It  will  appear,  I  think,  from  what  I  shall 
say  later  on  that  Sir  William  Macnaghten  adopted  an  erroneous  view 
of  Mr.  Sutherland's  on  this  question  of  adoption. 

It  may  be  doubted  from  paragraph  30  of  the  5th  edition  of  Mr. 
Mayne's  Hindu  Law  and  Usage  whether  Sir  William  Macnaghten,  then 
Mr.  W.  H.  Macnaghten,  had,  when  he  wrote  on  the  subject,  a  correct 
idea  of  the  authority  to  be  allowed  to  the  Dattaka  Mimansa  or  to  the 
Dattaka  Chandrika,  and  it  would  appear  that  he  and  Mr.  Sutherland, 
who  translated  the  Dattaka  Chandrika,  were  under  a  misapprehension'  as 
to  the  authorship  of  that  commentary. 

On  some  questions  the  Dabtaka  Mimansa  of  Nanda  Pandita  is  in 
accord,  and  not  in  conflict,  with  the  texts  and  doctrines  of  the  School  of 
Benares,  and  such  authority,  if  any,  as  it  ever  possessed  in  that  school  of 
Hindu  law  is,  I  believe,  attributable  to  that  fact,  and  is  confined  to  those 
questions  on  which  it  is  in  harmony  with  the  texts  and  doctrines  of  the 
Benares  School. 

It  is  certain  that  on  some  most  important  and  vital  questions  relat- 
ing to  the  law  of  adoption  the  doctrines  of  the  Dattaka  Mimansa  of  Nanda 
Pandita  have  not  been  followed  ;  as,  for  instance,  by  their  Lordships  of 
tha  Privy  Council  on  the  question  as  to  whether  when  there  is  a  brother's 
aon  eligible  for  adoption  a  person  who  was  not  a  brother's  son  can  be 
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lawfully  adopted  in  Srimati  Uma  Deyi  v.  Gokoolanund  Das  Mahapatra  (1),       1895 
in  which  case  it  was  held  that   the    texts  of   the  Dattaka  Mimaosa  of    JUNE  27. 
Nanda  Pandita  and    the  texts   of  the   Dattaka  Chandrika,    which,  their         " 
Lordships   (at  page  50  of  the  report)  said,  "do  in  terms  prescribe  that  a 
Hindu  wishing  to  adopt  a   son  shall  adopt  the  son  of  his  whole  brother,     BENCH, 
if  such  a  person  be  in    existence  and  capable  of  adoption,  in  preference    ^T^n* 
to  any  other  person,"  have  not  the  force  of  law;  and  by  this  Court,     /po')  = 
which    has    in    nearly   all   questions  of   Hindu    law    to    administer  the    15^\y  jj 
Hindu  law  of  the  Benares  School,  on  the  question  as  to  the  adoption  of    /18qgi  JM 
a  Brahman  aged  more  than    five   years  in    Ganga    Sahai   v.    Lekhraj 
[351]  Singh  (2),  on  the  question  whether  a   widow  can  under  any  cir- 
cumstance adopt  a  son  to  her  husband  after  the  husband's  death  in  Tulshi 
Ram  v.  Behari  Lai  (3),  and  in  other  cases  ;  and  on  the  question  of  the 
adoption  of  an  only  son  in  Beni  Prasad  v.  Hatdai  Bibi  (4). 

The  authority  of  the  Dattaka  Mimansa  was  discussed  by  Mr.  Justice 
Mahmood  in  Ganga  Sahai  v.  Lekraj  Singh  (5),  and  by  me  in  Beni  Prasad 
v.  Hardai  Bibi  (6).  In  Tulshi  Ramv.  Behari  Lai  (3),  Mr.  Justice 
Mahmood  assigned  to  the  Dattaka  Mimansa  of  Nanda  Pandita  a  place  of 
authority  in  the  Benares  School  as  "  a  book  of  reference  "  on  the  Hindu 
law  of  adoption  (see  page  342  of  I.L.R.  12  All.).  When  that  case' 
was  before  this  Court  I  had  not  carefully  considered  what  the  authority 
of  the  Dattaka  Mimansa  of  Nanda  Pandita  really  was.  In  that  case, 
although  I  agreed  in  the  judgment  of  Mr.  Justice  Mahmood,  I  mainly 
relied  upon  decided  cases  in  which  the  parties  had  been  Hindus  subject 
to  the  Banares'Sohool.  At  the  time  when  the  case  of  Tulshi  Ram  v.  Behari 
Lai  was  before  this  Court  it  was  assumed  by  this  Court,  but  incorrectly, 
that  thoir  Lordships  of  the  Privy  Council  had  in  The  Collector  of  Madura 
v.  Ramalinga  Sathupathy  (7),  accepted  the  statement  of  Sir  William 
Macnaghten  that  the  Dattaka  Mimansa  of  Nanda  Pandita  was  an  infallible 
guide  in  the  Province  of  Benares  on  questions  of  adoption  (see  pages 
341  and  342  of  I.L.B.  12  All.).  The  incorrect  assumption  that  their 
Lordships  of  the  Privy  Council  had  adopted  the  opinion  of  Sir  William 
Macnaghten,  which  I  have  already  quoted,  influenced,  I  believe,  Judges 
of  this  Court  and  it  certainly  influenced  me  until  quite  recently.  In 
Beni  Prasad  v.  Hardai  Bibi  (4),  we  were  pressed  with  the  argument 
that  we  were  bound  a<?  a  Court  subordinate  to  the  Privy  Council  to 
attach  great  importance  to  the  fact  that  their  Lordships  of  the  Privy 
Council  had  referred  to  the  opinion  of  Sir  William  Macnaghten  and  had 
not  expressed  any  dissent  from  it.  That  argument  induced  me  in  that 
[352]  case  to  allow  a  position  of  higher  authority  to  the  Dattaka  Mim- 
ansa of  Nanda  Pandita  in  the  School  of  Banares  than  I  now,  on  fuller 
consideration  and  after  further  research,  believe  it  to  be  entitled  to. 

The  two  most  celebratad  translators  from  Sanskrit  into  English  of 
works  on  Hindu  law  and  the  two  most  celebrated  writers  on  subjects,  of 
the  Hindu  law  in  the  early  years  of  this  century  were  Mr.  C^lebrooke 
and  his  nephew  Mr.  Sutherland.  Mr.  Colebrooke  was  Judge  of  Mirzapur 
in  1796  and  was  in  1801  a  Judge  of  the  Sudder  Court  at  Calcutta.  In 
1796  Mr.  Colebrooke  published  his  translation  of  the  Digest  of  Hindu  law, 
which  i§  generally  known  as  Colebrooke's  Digest.  In  1810  Mr.  Colebrooke 
published  his  translation  of  the  Mitakshara.  In  Mirzapur  Mr.  Cole- 
forooke  was  in  the  midst  of  Hindus  who  are  subject  to  the  School  of 

(1)  5  I. A.  40.  (2)  9  A.  253.  (3)  12  A.  328. 

(4)  14  A.  67,  (5)  9  A,  253  at  pp.  318,  319,  322,  323,  324^  seqq. 

(6)  14  A.  67  at  p.  81  et  seqq.  (7>  12  M.I.  A.  397-1 
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Benares.  Mr.  Sutherland  was  in  1815  a  Judge  at  Bhagalpur  in  Bengal. 
Bengal  Proper,  according  to  Sir  William  Hunter's  Imperial  Gazetteer  of 
India  (see  title  "  Bengal  ")  is  the  country  which  stretches  south-east 
from  Bhagalpur  to  the  sea.  As  the  term  "  Bengal,"  was  used  by  Mr.  Cole- 
brooke,  it  did  not  include  Mitbila  (Behar)  or  the  province  of  Benares. 
Mr.  Sutherland  had  prior  to  1815  held  various  subordinate  offices  connected 
with  the  Courts.  In  1819  Mr.  Sutherland  wrote  his  preface  to  his  trans- 
lations of  the  Dattaka  Mimansa  of  Nanda  Fandita  and  of  the  Dattaka 
Chandrika.  He  was  then  stationed  at  Monghyr,  which  is  in  Bengal.  For 
some  years  prior  to  1812  Mr.  Colebrooke  and  Mr.  Sutherland  had  been 
corresponding  with  Sir  Thomas  Strange  on  questions  of  Hindu  law,  and 
had  been  supplying  him  with  references  to  cases  on  Hindu  law  in  different 
Courts,  with  opinions  of  Pandits  on  questions  of  Hindu  law  and  with  their 
own  remarks  upon  such  opinions  (see  Sir  Thomas  Strange's  Preface  to  his 
Hindu  Law  and  the  cases,  opinions  and  correspondence  printed  in  the- 
second  volume  of  that  work,  edition  of  1830).  One  of  the  greatest 
authorities  in  the  school  of  the  Daya  Bhaga,  which  is  the  prevailing  school 
of  Hindu  law  in  Bengal  Proper,  was  Jagannatha  Tercapancbanana.  At 
some  time  between  1770  and  1796  he  compiled,  under  the  superin- 
tendence of  Sir  William  Jones,  the  Digest  of  Hindu  Law,  the  [353} 
translation  of  which  Mr.  Colebrooke  published  in  the  latter  year. 
According  to  Mr.  Sutherland's  Preface  of  1819  to  his  Translations  of 
the  Dattaka  Mimansa  of  Nanda  Pandita  and  of  the  Dattaka  Chandrika, 
the  Dattaka  Chandrika  was  supposed  to  have  been  the  groundwork  of 
Nanda  Pandita's  Dattaka  Mimansa.  If  the  Dattaka  Chandrika  or  the 
Dattaka  Mimansa  of  Nanda  Pandita  or  their  prohibition  of  the  adoption 
of  a  sister's  son,  of  a  daughter's  son,  and  of  the  son  of  a  mother's  sister 
were  accepted  as  of  authority  in  Bengal  Proper  or  in  the  Province  of 
Benares,  it  is  impossible  that  the  fact  should  have  been  unknown  to 
Jagannatha  Tercapanchanana  and  to  Sir  William  Jones  when  Colebrooke's 
Digest  was  being  compiled  ;  it  is  also  impossible  that  the  fact  should  have 
been  unknown  to  Mr.  Colebrooke  when  he  was  translating  that  Digest  in- 
and  prior  to  1796  and  when  in  1810  he  published  his  translation  of  the' 
Mitakshara  :  and  it  is  also  impossible  that  the  fact  should  have  been  un- 
known to  Mr.  Sutherland  when  in  1819  he  wrote  his  preface  to  his  transla- 
tions of  the  Dattaka  Mimansa  of  Nanda  Pandita  and  of  the  Dattaka  Chan- 
drika. I  hope  to  show  that  the  Dattaka  Mimansa  of  Nanda  Pandita,  the 
Dattaka  Chandrika,  and  this  alleged  prohibition  of  the  adoption  of  a- 
sister's  son,  of  a  daughter's  son,  and  of  the  son  of  a  mother's  sister  were 
not  recognised  as  authoritative  by  Sir  William  Jones  and  Jagannatha 
Tercapanchanana  when  Golebrooke's  Digest  was  being  compiled  ;  were  not 
recognised  as  being  authoritative  by  Mr.  Colebrooke  when  he  was  trans- 
lating that  Digest;  that  Mr.  Colebrooke  in  his  notes  to  his  translation  of 
the  Mitaksbara  in  1810  does  not  refer  to  any  such  prohibition,  and  does 
not  suggest  that  either  the  Dattaka  Mimansa  of  Nanda  Pandita  or  tha 
Dattaka  Chaudr.ka  bad  ever  been*  accepted  as  of  authority  in  the  School  of 
Benares  ;  and  that  in  his  account  of  the  Hindu  Schools  of  Law,  which 
is  printed  at  pages  315  to  319  of  the  first  volume  of  Sir  Thomas 
Strange's  Hindu  Law,  edition  of  1830,  Mr.  Colebrooke  not  only 
does  not  suggest  that  the  Dattaka  Mimansa  of  Nanda  Pandita  and  the 
Dattaka  Chandrika  were  or  that  either  of  them  was  a  work  of 
authority  in  the  School  of  Benares,  but  he  in  fact  assigned  them,  as 
works  of  more  or  less  authority,  to  another  and  a  different  school 
of  Hindu  law.  I  shall  also  show  that  so  little  was  known  in  1819' 
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[354]  as  to  the  Schools  of  Hindu  law,  or  the  districts,  in  which  the  rules 
of  cbe  Dattaka,  Mimansa  of  Nanda  Pandifca  and  the  Dattaka  Chandrika 
were  acceuted  and  followed,  that  Mr.  Sutherland  in  1819,  with  the  reserve 
of  a  judicial  mind,  stated,  in  the  preface  to  his  translations  of  the  Datbaka 
Mimansa  of  N  tnda  Pandita  and  of  the  DaUaka  Chandrika  :  ''Bub  compiled, 
as  this  work  has  been,  under  circumstances  affording  little  facility  for 
inquiry  or  collecting  information,  he  (Mr.  Sutherland)  has  not,  from  an 
apprehension  of  misleading,  attempted  to  debar  or  restrict  the  operation 
of  any  particular  rule  to  the  limits  of  any  particular  tract  of  country  :  in 
fact,  such  precision  is  scarcely  to  be  attained  " — (Stokes'  .Hindu  Law 
Books,  page  528).  I  do  not  know  when  Sir  William  Macnaghten  wrote 
his  Preliminary  Remarks  to  his  Principles  and  Precedents  of  Hindu 
Law ;  but  that  work  was  first  published  in  1829.  I  hope  to  show  that 
nothing  had  happened  between  1796  and  1829,  except  the  publication  of 
Mr.  Sutherland's  translation  of  the  Dattaka  Mimansa  of  Nanda  Pandiba 
in  1821,  to  justify,  or  even  to  suggest  that  there  was  any  foundation  for, 
Sir  William  Macnaghten's  statement  in  his  Preliminary  Remarks  that  on 
questions  of  adoption  the  Datbaka  Mimansa  of  Nanda  Pandita  "is  held  to 
be  the  infalliable  guide  m  the  provinces  of  Mi&bil*  aad  Benares."  I  hope 
further  to  show  that  at  no  time,  the  present  included,  would  that  statement 
have  been  correct  in  fact,  or  anything  bub  erroneous  and  misleading. 

The  Digest  of  Hindu  Law,  which  is  generally  known  as  Colebrooke's 
Digest,  was  compiled  by  the  learned  Bengal  Pandit  Jagannatha  Tercapan- 
chanana  at  the  suggestion  and  under  the  superintendence  of    Sir    William 
Jones,  and  was  translated  from  Sanskrib  into  English  by  Mr.   Colebrooke 
in   1796.     Mr.    Golebrooke   was  at  that  time   living  in  Mirzapur.     The 
district  of  M:rzapur  adjoins  the  district  of  Benares    and   the   Hindu    law 
of  the   School  of   Benares  is  the  Hindu  law  of  the  Hindus  of  Mirzapur. 
We  have  thus  got  in  the  compiler  of  the  Digest  a  Bengali  Pandit  of  the 
highest  repute  as  an  authority  in  the  School  of  the   Dayabhaga  of  Lower 
Bengal,  i.e.,    Bengal    Proper,    on  questions  of  Hindu  law  and  we  [355] 
have  got  in  the  translator  of  the  Digest  an  eminent  Sanskrit  scholar,  a 
diligent  student  of, Hindu  law  and  a  writer  on  subjects  of  Hindu  law,  who 
was  living  within  fifty  miles   of  the  city  of   Benares,  and  in  the  midst  of 
Hindus  who  were  subject  to  the  School  of  Benares,  and  we  have  gob  the 
fact  that  the  Digest  was  compiled  under  the  superintendence  of  Sir  William 
Jones,  and  we  know  that  the  object  of  Sir  William  Jones  was  that  a  com- 
prehensive Digest  of  Hindu  Law  should,  on  public  grounds.be  produced.  We 
also  know  that  Nanda  Pandita   had   resided  at    Benares  and  that  he  had 
written  his  Dattaka  Mimansa  less  than  200  years  before  the  Digest  was 
compiled.     We  have  thus  got  all  the  conditions  under   which,  reasonably 
speaking,  it  was   practically   impossible  that  the   Dattaka   Mimansa   of 
Nanda  Pandita  and  its  prohibitions  could   have  escaped  the  attention  not 
only  of  Sir  William  Jones  but  of  the    compiler  and    of   the   translator 
of    the  Digest,    if    that  Mimansai    its  doctrines    and  prohibitions  were 
by  the  Hindus,  or  by  the  learned,  in  Lower  Bengal,  or  in    the   Province 
of  Banares,  considered    as  of  the  slightest    authority   in   the    School  of 
the  Dayabbaga    or    in    the    School   of    Benares   at    the  time  when    the 
Digest  was  compiled    and    was    translated,    which  was   the   last  quarter 
of  the  eighteenth    century.     The  Digest  consists    of    texts,  upon  which 
comments    were    made    by    the  compiler.  Some    notes    were  added  by 
Mr.    Colebrooke.       Chapter    IV    of    Book   V    of  Part  II  of  the  Digest 
deals  with  the  law  relating  to  sons  legitimate  and  adopted,  as  a  branch 
of  the  Hindu  law  of  succession.     The  Digest  treats  of  the  son  given,  of  the 
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1895  a§0  °f  'ha  son  to  be  given,  of  the  power  of  parents  to  give  away  a  son,  of  the 
JUNE  27.  form  and  ceremony  of  adoption,  of  the  right  of  adopting  a  son  if  a 
nephew  be  living,  of  the  right  to  maintenance  or  inheritance  of  adopted 
FULL  sons,  and  of  various  forbidden  forms  of  adoption  and  of  the  form  then 
BENCH,  permitted.  In  reference  to  the  above  subjects  one  or  more  texts  are 
quoted  in  the  Digest  from  Manu,  Baudhayana,  the  Calicapurana,  Gofcama, 
17  A.  294  Vishnu,  Sancha,  Lichita,  Harita,  Narada,  Yajnawalcya,  Devala  and  Yama. 
In  the  compiler's  comments  on  the  text  set  out  from  those  authorities 
13  A  W.N.  reference  is  made  to  the  Calicapurana  and  Pracasa  and  to  Yajnawalcya, 
(1893)  167.  Vasishtha,  .Chandeswara,  Manu,  Vishnu,  Culluca-[356]bhatta,  the 
Retnacara,  Vaobaspati  Misra,  Baghuuandana,  Vachaspabi  Bhattacharya, 
and  Medhatithi.  If  the  Dattaka  Mimansa  of  Nanda  Pandita  was  con- 
sidered to  be  a  work  of  any  authority  in  Bengal  or  in  the  districts  subject 
to  the  School  of  Hindu  law  of  Benares  at  the  time  when  it  was  being 
compiled  by  Jagannatha  Tercapanchanana  under  the  supervision  of  Sir 
William  Jones,  or  at  the  time  when  it  was  being  translated  by  Mr. 
Colebrooke,  it  is  most  remarkable  that  there  is  not  one  text  relating  to 
adoption  quoted  from  either  Saunaka  or  Sakalya  and  not  one  single 
reference  made  to  Saunaka  or  to  Sakalya  in  any  comment  of  the  com- 
piler or  note  of  the  translator  relating  to  adoption.  If  at  the  time 
when  the  Digest  was  being  compiled  the  Dattaka  Mimansa  of  Nanda 
Pandita  and  the  Dattaka  Chandrika  were  respected  all  over  India, 
and  the  doctrines  of  the  Dattaka  Ghandrika  were  adhered  to  in  Bengal 
and  the  Dattaka  Mimansa  of  Nanda  Pandita  was  held  to  be  the  infallible 
guide  in  the  Provinces  of  Mithila  and  Benares,  it  is  impossible  to  believe 
that  neither  of  those  commentaries  should  have  been  known  to  Jagan- 
natha Tercapanchanana,  to  Sir  William  Jonea,  or  to  Mr.  Oolebrooke,  or, 
if  they  were  known  to  them  as  works,  of  any  authority  in  Bengal,  inMithila 
and  in  the  School  of  Benares,  that  their  importance,  and  the  importance 
of  the  comments  on  the  text  of  Saunaka  and  of  the  text  cited  as  a  text  of 
Sakalya  should  not  have  been  recognised  by  Jagannatha  Tercapanchanana, 
by  Sir  William  Jones,  or  by  Mr.  Oolebrooke.  In  this  connection  it  seems 
to  be  advisable  to  quote  a  passage  from  paragraph  3,2  of  Mr.  Mayne's 
Hindu  Law  and  Usage,  as  it  gives  the  unbiased  and  judicially  expressed 
opinion  as  to  the  qualifications  of  the  compiler  of  Colebrooke's  Digest 
entertained  by  an  eminent  Hindu  Judge,  long  since  deceased,  who  was 
subject  to  the  School  of  the  Dayabhaga,  and  who  is  not  now  concerned 
with  questions  of  adoption  or  with  the  usages,  if  any,  on  this  subject 
amongst  the  members  of  any  caste  of  Hindus  in  Lower  Bengal.  Mr. 
Mayne  after  referring  to  a  criticism  of  Mr.  Golebrooke  upon  the  tendency 
of  Jagannatha  Tercapanchanana  to  enter  upon  frivolous  disquisitions  and 
to  discuss  the  opinions  of  writers  of  different  schools  without  distinguish- 
ing which  is  the  received  doctrine  of  each  school  or  whether  any  of 
[357]  them  actually  prevailed  at  the  time,  says  : — "  This  feature  drew 
down  upon  the  Digest  the  criticism  of  being  'the  best  law-book  for  a  coun- 
sel and  the  worst  for  a  Judge.  '  On  the  other  band,  Mr.  Justice  Dwarka- 
nath  Mitter,  who  was  of  the  greatest  eminence  as  a  Bengal  Lawyer, 
lately  pronounced  a  high  eulogium  upon  Jagannatha  and  his  work,  of 
whom  he  says :  '  I  venture  to  affirm  that,  with  the  exception  of  the 
three  leading  writers  of  the  Bengal  School,  namely,  the  author  of  the 
Dayabhaga,  the  author  of  the  Dayatatwa,  and  the  author  of  the  Daya- 
krama  Sangraha,  the  authority  of  Jagannatha  Tercapanchanana  is,  so  far 
as  that  school  is  concerned,  higher  than  that  of  any  writer  on  Hindu  law, 
living  or  dead,  not  even  excluding  Mr.  Golebrooke  himself.'  It  certainly 
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seems  to   me  that  Jagannatha's  work  has  fallen  into  rathei  undeserved       1895 
odium.     As  a  repository  of  ancient  texts,  many  of  which  are  nowhere  else    JUNE  27. 
accessible  to  the  English    reader,  it  is  simply  invaluable.     His    own  Com- 
mentary is  marked  by  the  minute  balancing  of   conflicting  views  which  is       FULL 
common  to  all  Hindu  lawyers.     But  as  he  always    gives  the  names  of  his     BENCH. 

authorities,  a  very  litle  trouble  will  enable  the  reader  to  ascertain  to  what 

school  of  law  they  belong.  His  own  opinion,  whenever  it  can  be  ascer- 
tained, may  generally  be  relied  on  as  representing  the  orthodox  view  of 
the  Bengal  School."  19  A-W-N- 

Mr.  Golebrooke  published    his  translation  of  the  Mi-aksbara  in  1810.   (1893)187. 
In  his  notes  to  the  Chapter  on  adoption  he  referred  to  the  views  of  differ- 
ent   schools  of  Hindu    Law  and  to    several    commentaries    of    different 
schools  of  Hindu  Law,    amongst    others    to    Nanda    Pandita's    Datcaka 
Mimansa  and  bis  Vaijayanti  on  Vishnu,  to  the  Vyavahara  Mavukha  of  the 
Mahratta  School,  the  commentary  of  Vachaspati  Misra   which  is  followed 
by  the  Mithila    School  and  to  the  Viramitrodaya.     Neither  in  his  preface 
nor  in  his  notes  to  his  translation  of  the  Mitakshara  does  Mr.  Colebrooke 
suggest  tbat  the  Dattaka  Mimansa  of  Nanda  Pandita  was  of  any  authority 
whatever  in  the  School  of  Benares,    although  he  refers  to  it  in  his  preface 
as  "  an  excellent  treatise  on  adoption."     Mr.    Colebrook*  draws  attention 
to  the  fact  tbat  Nanda  Pandita  gives  in  his  Dattaka  [358]   Mimansa  a 
different  reading  of  one  text  to  that   given  by  him  in    bis  Commentary  on 
Vishnu.     Mr.   Colebrooke  points  out  that  Nanda  Pandita  in  his  Dattaka 
Mimansa  does  not  allow  any  power  to  a  widow  to  adopt  and  tbat;  Nanda 
Pandita    in    the  same  Mimansa  gives  in   adoption  the   preferance    to    a 
nephew.     It  is  obvious  that  in  1810   Mr.  Colebrooke  was   well  acquainted 
with  the  Dattaka  Mimansa  of   Nanda  Pandita,   yet  nowhere  does  he  refer 
to  that  Mimansa  as  an    authority  in    the  School   of  Benares,  or  allude  to 
Nanda  Pandita's  prohibition  of  the  adoption  of  a  sister's  son.  of  a  daugh- 
ter's sou  or  of  the  son  of  a  mother's  sister.  If  any  sufh  prohibition  existed 
in  the  Benares  School    of    Hindu    Law    in   1810,    Mr.    Colebrooke  must 
have  known  of  it  and    could    not    have    failed   to  refer  to  it.     Further 
it  is  obvious,  to  my  mind,    from    an    "  Account    by  H.  T.  Colebrooke, 
Esq.,    of    the    Schools    of    Hindu    Law "    which    is    printed    at  pages 
316  to  319  of  the  first    volume  of  Sir    Thomas  Strange's  Hindu  Law, 
edition    of    1830,    that    Mr.    Colebrooke   did    not    consider    the    Dat- 
taka Mimansa    of    Nanda  Pandita    or    the    Dattaka    Chandrika    as  a 
work  of   authority  in    the  School    of   Benares.     Afc  page    317  he  said  : 
"The  School  of  Benares,  the   prevailing  one  in  Middle  India,  is  chiefly 
governed  by  the  authority   of  the  Mitakshara  of    Vyjynaneswara,  a  com- 
mentary on  the  institutes  of  Yajnyawalcya,  It  is  implicitly  followed  in  the 
city  and  province  of  Benares,    so    much  so  that  the  ordinary  phraseology 
of  references  for  law  opinions  of  Pandits,  from  the  Native  Judges  of  Court 
established  there,  previous  to  the   institution  of  Adawluts  superintended 
by  English  Judges  and   Magistrates,    required    the   Pandit,    to  whom  the 
reference  was  addressed,    "\o   consult   the    Mitakshara,"    and  report  the 
exposition  of  the  law  there    found,  applicable  to  the  cape  propounded.     A 
host  of  writers  might  be    named,  belonging    to  this  school,  who  expound, 
illustrate,  and  defend  the  Mitakshara' s  interpretation  of  the  law.     Ift  may 
be  sufficient  to  indicate  in  this  place,  the    Viramitrodaya  of  Mitra  Misra, 
and  the  Vivada  tandava,  and  other  works  of  Camalacara.     They  do  not, 
so  far  as  it  is  at  present  recollected,   dissent  upon  any    material  question 
from  their  great  master.    The  Mitakshara  retains  much  authority  likewise 
in  the  south  and  in  the  west  of  India.  But  to  that  are  added,  in  the  penin- 
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1895        sula,  the  Smriti  [359]  Ghandrika  and  other  works  bearing  a  similar  title  (as 
JUNE  27,    Dattaka  Chandnka,  &o.)  compiled  by  Devananda  Bhatta,  together  with  the 
works  of  Madhava  Acharya,  and  especially  the  commentary  on  Parasara, 
FULL      and  likewise  the  writings  of  Nanda  Pandita,  including  his  Vaijayanti  and 
BENCH.     Dattaka  Mimansa;  and  algo  some  writers  of  less  note."  Then  follow  the  com- 
mentaries absigned  by  Mr.  Colebrooke  to  the   west  of  India,  to  the  east  of 
17  A.  291    India,  to  north    Behar  or   Mitbila    and   to  Bengal  respectively,  the  term 
(P.B.)—      "  Bengal  "  as  used  by  Mr.  Colebrooke  not  including  Behar  or  Benares.    If 
1SA.W.N.   the  judicial  caution    with  which  Mr.     Colebrooke   in  his    Preface    to  his 
(1895)  167.   Translation  of  ihe  Daya  Bbaga  and  the  Mitakshara  referred  to  the  autho- 
rity of  the  Smriti  Chandrika  of  Devananda  Bhatta  in  parts  of  India  had  been 
imitated  by  Sir  William  Macuaghten,  when  referring   to  the  authority  of 
the  Dittaka    Mimansa  of  Nanda   Fandita  and  of  the   Dattaka  Chandrika, 
so  many  English  readers  would  not  have   jumped  to  the  conclusion,  with- 
out enquiry,    that  the  Dattaka  Mimansa  of  Nanda    Pandita  was  an  autho- 
rity in  the  School  of  Benares.  Davananda  Bhatta  and  his  Smriti  Chandrika 
are  not  to  be   confounded  with  the  author  of  the  Dattaka  Chandrika  and 
that  commentary. 

Mr.  Sutherland,  who  was  the  first  translator  of  the  Dattaka  Mimansa 
of  Nanda  Pandita,  stated  in  his  Preface,  dated  Mongeer,  1st  July  1819, 
to  his  translation  : — "  The  Dattaka  Mimansa  is  the  most  celebrated  work 
extant  on  the  Hindu  Liw  of  adoption."  Now  Mongeer  (Monghyr)  was 
the  chief  town  and  administrative  head-quarters  of  the  Mongbyr  district 
in  Lower  Bengal  adjoining  the  districts  of  Gaya  and  Patna,  which  are 
centres  of  Hindu  religion  and  of  Hindu  religious  teaching.  The  Dattaka 
Mimansa  was  written  by  Nanda  Pandita,  who  was  living  in  Benares  in 
the  earlier  part  of  the  17th  century,  and  one  of  the  last  of  whose 
commentaries  was  composed  in  1622.  It  may  be  assumed  that,  if  the 
Dattaka  Mimansa  had  in  1819  acquired  authority  in  Lower  Bengal 
and  was  in  the  Province  of  Benares  treated  as  an  infallible  guide 
on  questions  of  the  Hindu  law  of  adoption  in  the  district  of  Monghyr  ib 
must  have  been  well  known  who  its  author  was,  and  that  he  and  his 
frfmily  had  been  residents  of  Benares.  Mr.  Sutherland  in  his  Preface 
of  [360]  1819  having  erroneously  attributed  the  authorship  of  the 
Dattakd  Chaudrika  to  Devananda  Bhatta,  and  referring  to  the  Dattaka 
Chandrika  and  tbe  Dattaka  Mimansa,  said : — "  Having  said  this  mucb, 
in  explanation  of  the  selection  made,  the  Translator  would  willingly 
annex  some  account  of  the  authors,  whose  tracts  are  now  presented  in  an 
English  dress.  With  very  limited  opportunity,  however,  he  has  failed  in 
ascertaining  any  particulars  relative  to  them,  further  than  that  they 
are  both  writers  of  Southern  India."  In  making  that  statement  so  far  as 
it  applied  to  Nanda  Pandita,  Mr.  Sutherland  must  have  relied  upon  erro- 
neous information.  It  is  probable  from  paragraph  30  of  Mr.  Mayna's 
Hindu  Law  and  Usage  that  the  author  of  the  Dattaka  Chandrika  was  a 
native  and  a  writer  of  Lower  Bengal  and  was  not,  as  Mr.  Sutherland 
had  been  informed,  a  writer  of  Southern  India.  These  misconceptions 
may  seem  to  some  to  be  matters  of  small  importance.  They  do  not 
appear  to  me  to  be  unimportant,  when  we  are  asked  to  accept 
Mr.  Sutherland's  statement  that  "  the  Dattaka  Mimansa  is  the  most 
celebrated  work  extant  on  tbe  law  of  adoption,"  implying  that  it  might 
be  accepted  as  a  standard  authority  at  least  in  that  part  of  India  in  which 
Mr.  Sutherland  wrote  his  Preface,  and  also  implying  that  such  informa- 
tion as  to  its  author  and  as  to  its  authority  as  Mr.  Sutherland  had 
received  was  reliable,  I  believe  that  the  earliest  reported  case  of  adoption 
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in  which  the  Dattaka.  Miraansa  of  Nanda  Pandifca  was  applied  was  a  case 
from  Masulipaoam  in  1809,  which  I  have  not  seen.  Ib  is  not  improbable 
that  its  application  in  that  case,  and  the  fact  that  it  propounded  rules 
which  had  nob  theretofore  been  suggested,  may  have  brought  it  into 
sufficient  prominence  amongst  the  lawyers  of  Madras  as  to  lead  Mr. 
Sutherland  and  those  upon  -whose  information  he  relied  to  the  conclusion 
that  Nanda  Pandita  was  a  writer  of  Southern  India. 

As  indicating  Mr.  Sutherland's  views  of  the  application  of  the 
Dattaka  Mimansa  in  different  districts  and  its  recognition  as  an  authority 
by  the  various  schools  of  Hindu  Law  the  following  passage  which  I  quote 
from  his  Preface  of  1819  is  of  importance.  He  writes  : — "  In  regard  to 
the  law  of  inheritance,  important  distinc-[361]tions  obtain  in  the 
doctrines  of  the  Gaura  or  Bengal  and  other  schools  of  faw — and  this 
difference  has  given  rise  to  controversial  writing  and  various  tracts,  pro- 
fessedly treating  on  that  branch  of  judicature,  as  received  in  the  different 
schools  respectively.  But  the  case  is  not  the  same  in  regard  to  the 
law  of  adoption.  Same  difference  of  opinion  may  be  indeed  observed 
amongst  the  individual  writers  on  the  subject,  but  it  does  not  appear 
thafe  any  set  of  dogmas  has  been  espoused  or  opposed,  as  the  peculiar 
doctrine  of  any  particular  school.  The  points  on  which  any  difference 
of  opinion  obtains  are  noted  in  the  Synopsis,  and  the  translator  has 
in  some  instances  intimated,  what  appears  to  him,  the  more  correct 
and  prevailing  doctrine.  But  compiled,  as  this  work  has  been,  under 
circumstances  affording  little  facility  for  enquiry  or  collecting  informa- 
tion, he  has  not,  from  an  apprehension  of  misleading,  attempted  to  debar 
or  restrict  the  operation  of  any  particular  rule  to  the  limits  of  any 
peculiar  tract  of  country.  In  fact,  such  precision  is  scarcely  to  be 
attained."  We  have  the  fact  that  in  1819  Mr.  Sutherland  did  not  venture 
to  suggest  that  on.  such  information  as  was  at  his  disposal  and  after  such 
enquiries  as  he  bad  been  able  to  make,  the  Dattaka  Mimansa  of  Nanda 
Pandita  or  any  of  its  peculiar  views  were  accepted  or  in  force  in  the- 
province  of  Benares,  in  the  school  of  Benares  or  in  any  district  in  which 
Hindus  dwelo  who  were  subject  to  tbe  Benares  School.  Yet  only  tea 
years  later,  that  is  to  say  in  1829,  Sir  William  Macnaghten  wrote  that  the 
Dattaka  Mimansa  of  Nanda  Pandita  was  accepted  as  the  infallible 
guide  on  questions  of  adoption  in  the  Province  of  Benares.  What 
had  happened  in  the  meantime,  that  is  between  1819  and  1829,  to  cause  the- 
Dattaka  Mimansa  of  Nanda  Pandita  to  be  accepted  by  the  Hindus  subject 
to  the  School  of  Benares  as  their  infallible  guide  on  subjects  of 
adoption  ?  Absolutely  nothing  had  happened  except  that  Mr.  Sutherland's 
translation  from  Sanskrit  into  English  of  the  Dattaka  Mimansa  of 
Nanda  Pandita  had  been  published  in  1821.  How  many  Hindus  of  the 
millions  subject  to  the  School  of  Benares  knew  in  1821  to  1829  enough 
English  to  enable  them  to  read  and  understand  Mr.  Sutherland's  transla- 
tion ?  Probably  not  twenty.  The  acceptance  by  Hindus  of  the  views  of  a 
commentator  and  the  [362]  adapting  of  their  usages  to  such  views  are  not 
the  work  of  a  day,  or  of  ten  years  or  of  twenty.  Although  usages  amongst 
Hindus  vary,  and  vary  materially  even  in  adjoining  districts,  Hindus 
are  essentially  conservative  as  to  their  usages,  and  usages,  although 
they  differ,  are  in  most  cases  the  growth  of  centuries  amongst  them. 
More  than  seventy  years  have  elapsed  since  Mr.  Sutherland's  transla- 
tion of  the  Dattaka  Mimansa  was  published,  and  nearly  three  hundred 
years  have  elapsed  since  that  Mimansa  was  written,  and  yet  on 
several  vital  questions  of  the  law  of  adoption  the  usages  of  Hindus 
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subject  to  the  School  of  Benares  remain  directly  in  conflict  with  the 
rules  of  that  Mimansa;  but  we  are  asked  to  assume,  without  one  particle 
of  evidence  to  support  the  assumption,  that  on  this  particular  ques- 
tion of  adoption,  with  which  we  are  concerned,  the  Hindus  of  the  School  of 
Benares  have  accepted,  and  submitted  to,  the  rule  of  Nanda  Pandita,  and 
have  adopted  the  usages, which  it  is  said,  on  the  authority  of  a  statement  of  a 
gentleman  of  Calcutta  made  in  some  private  correspondence  which  has 
taken  place  in  reference  to  this  case,  but  which  neither  the  parties,  their 
legal  advisers,  nor  the  Judges  of  this  Bench  who  are  of  majority  on  this  ques- 
tion of  adoption  have  seen,  prevail  amongst  certain  classes  of  Hindus  of  the 
Daya  Bhaga  School  of  Lower  Bengal.  I  merely  point  out  that  if  the 
gentleman  in  question  had  been  desirous  of  influencing  tbis  Oourt  by  a 
statement  as  to  a  fact  he  should,  as  he  must  well  have  known,  have  ap- 
peared in  the  witness  box  to  give  his  evidence.  It  is  hardly  necessary  to 
say  that  the  laws  and  usages  of  the  School  of  the  Daya  Bhaga  are,  as 
judicial  decisions  have  shown,  essentially  different  on  many  subjects  to 
the  laws  and  usages  of  the  school  of  Benares.  Mr.  Golebrooke,  referring 
to  some  critic,  said,  in  a  note  printed  at  page  320  of  the  first  \7olume  of 
Sir  Thomas  Strange's  Hindu  Law,  edition  of  1830,  "  Can  he  be  ignorant, 
too,  that  the  Hindu  name  comprises  various  nations  differing  in  language 
and  in  manners,  as  much  as  the  various  nations  of  Christian  Europe  ?  It 
is  no  more  to  be  wondered,  that  the  law  should  be  different  in  Bengal  and 
Benares,  than  that  it  is  so  in  Germany  and  Spain."  See  also  on  this 
subject  of  races,  Sir  John  Strachey's  "India,"  and  Sir  Alfred  Lyall's 
"Asiatic  Studies." 

[363]  In  an  earlier  part  of  the  Preface  Mr.  Sutherlnad  said  : — "  The 
Dattaka  Mimansa,  as  its  name  denotes,  is  an  argumentative  treatise,  or 
disquisition,  on  the  subject  of  adoption  ;  and  though,  from  the  author's 
extravagant  affectation  of  logic  the  work  is  always  tedious,  and  his  argu- 
ments often  weak  and  superfluous,  and  though  the  style  is  frequently 
obscure,  and  not  unrarely  inaccurate,  it  is,  on  the  whole,  comoiled  with 
ability  and  minute  attention  to  the  subject,  and  seems  not  unworthy  of 
the  celebrity  which  it  has  attained." 

It  appears  to  me  that  a  valuable  means  of  testing  the  authority  allowed 
to  the  Dattaka  Mimansa  of  Ninda  Pandita  before  it  had  been  translated 
in  1819  by  Mr.  Sutherland  and  of  testing  the  accuracy  of  Mr.  Sutherland's 
views  and  of  those  who  followed  his  lead  as  to  the  importance  in  the  Hindu 
community  of  that  commentary  may  be  afforded  by  ascertaining  how  far 
its  precepts  were  recognised  and  followed  by  Courts  in  the  Provinces  of 
the  Presidency  of  Fort  William  in  Bengal  before  it  was  translated  in  1819 
.  and  after  it  had  been  in  existence  for  nearly  two  centuries.  The  materials 
for  such  a  test  are  few,  but  some  exist.  It  has  never  been  suggested  that 
Sudras  were  at  any  time  prohibited  from  adopting  a  sister's  son  or  a 
daughter's  son.  On  the  contrary,  it  has  by  some  writers  been  main- 
tained, I  think  erroneously,  that  amongst  Sudras  the  first  object  of  adoption 
was  the  sister's  or  the  daughter's  son  in  preference  to  all  others. 
Similarly  it  was  maintained,  but  erroneously,  by  some  writers,  including 
Nanda  Pandita,  that  amongst  Brahmans  when  there  was  a  brother's  son 
eligible  for  adoption  the  adoption  of  any  one  else  would  be  invalid. 
Bearing  in  mind  that  no  text  and  no  author  had  ever  suggested  that  it 
was  not  lawful  for  a  Sudra  to  adopt  a  sister's  son,  or  a  daughter's  son,  it 
may  reasonably  be  assumed  that  in  the  case  to  which  I  shall  now  refer 
the  parties  belonged  to  one  of  the  three  regenerate  classes,  for  otherwise 
the  reference  to  tha  Pandits  of  the  question  of  adoption  was  unnecessary. 
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In  case  XII  at  pages  185,  186  and  187  of    Volume  II  of  Macnaghten's       1895 

Principles    and    Precedents  of   Hindu   Law  one  of  the  questions    asked     JUNE  27".- 

of  the   Pandits    was  wbetber  E  having  adopted  his  daughter's  son  and 

having  died,   the  adopted  son  was  entitled  to  succeed  to  E's  property?       FULL 

[364]  The  answer  was  : — "  If,  of  the  separated   brothers,   tbe  youngest,     BENCH. 

having  taken  his  daughter's  son  in  adoption,  died,  such  adopted  son  is 

alone  entitled  to  the  property  to  which  the  deceased  was   entitled."  That    17  *•  29* 

case  arose  in  1808  in  zilla  Mirzapur  in  which    the  Benares    School  of      (F-B)  = 

Hindu  Law  is  supreme.     It  appears,  from    cases    numbered  58  and  59   1S  A.W.N. 

at  page    18    of    Volume  I  of  Morley's    Digest    of  cases    reported  in  the    (1895)  167,. 

Supreme  Courts  of  Judicature  in  India,  that  in  1810  an  adoption   by  a 

Brahman  of  his  sister's  son  was  held   to  be  valid,  whilst  in  1815  it  was 

held  that;  a  Brahman  could  not  adopt  his  sister's  son  as  it  imported  incest. 

As  in  case  number  61  at  page  19  of  the  same  Digest  it  is  stated  that  the 

form  of  adoption  in  that  case  was  the  Kritrima    form,  I  think  it  may  be 

safely  inferred  that  tbe  form  of  adoption  in  cases  numbers  58  and  59  on 

page  18  was    the    Dattaka   form.     I   mention   the  above  cases   here  as 

showing  that  prior  to  tbe  translation  in  1819  by   Mr.   Sutherland  of  the 

Dattaka   Mimansa  tbe  prohibition  of  the  Dattaka   Mimansa  of  Nanda 

Pandita  was  not  acted  upon  by  the  Courts  in   Bengal  in  two  out  of  the 

three  cases  of  which  any  report  has  survived,  and  in  which  the  adoptions 

would  necessarily  have  been  held  to  have  been  invalid  if  at  that  time  the 

Dattaka  Mimansa  was  adhered  to  insBecgal. 

It;  will  be  remembered  that  Mr.  Sutherland  when  writing  in  Bengal 
his  Preface  to  his  translations  of  the  Dattaka  Mimansa  and  of  the  Dattaka 
Chandrika  in  1819  had  made  inquiries  as  to  who  the  authors  were,  and 
that  obviously  tbe  only  information  which  he  had  bean  able  to  obtain  in 
Beogil  on  tbat  point  was  that  tbe  authors  were  writers  of  Southern  India, 
the  fair  inference  being  that  in  the  opinion  of  his  informants  those  com- 
mentaries were  of  more  authority  in  Southern  India  than  in  Bengal  or  in 
Benares.  Sir  Thomas  Strange  in  a  note  on  a  case  of  1806  from  the  zilla 
of  Cuddapah,  having  referred  to  the  Dattaka  Mimansa  of  Nanda  Pandita 
and  to  two  local  commentaries  of  apparently  not  much  authority,  said  : — 
"In  practice  the  adoption  of  a  sister's  son  by  persons  of  all  castes  is  not 
uncommon,  the  authority  above  quoted  resting  as  it  does  on  a  single  text, 
and  that  not  pointedly  prohibitory,  cannot  be  considered  sufficient  to 
vitiate  such  adoptions,"  [365]  see  Sir  Thomas  Strange's  Hindu  Law, 
edition  of  1830,  Volume  II,  pages  100,  101.  It  was  stated  by  Holloway,  J., 
in  Narasammal  v.  Balaramacharlu  (1),  that  the  note  to  which  I  have  just 
referred  was  by  Mr.  Ellis.  Sir  Thomas  Strange  in  his  Preface  to  the  first 
edition  of  his  Hindu  Law  stated  that  he  had  distinguished  the  Remarks  in 
the  Appendix  by  the  letters  C.,  E.  and  S.  as  denoting  respectively  the 
names  of  Mr.  Colebrooke,  Mr.  Ellis  and  Mr.  Sutherland.  As  in  tbe  only 
edition  of  Sir  Tdomas  Strange's  Hindu  Law,  viz.,  that  of  1830,  which 
contains  the  Appendix  and  to  which  I  have  access,  no  initial  C.,  E,  or  S. 
is  appended  to  tbe  note  to  which  I  have  referred,  I  have  assumed  that  the 
note  was  by  Sir  Thomas  Strange  himself. 

1  am  aware  that  some  Pandits  have  cited  the  Dafcfeaka  Mimansa  of 
Nanda  Pandita  in  some  cases  relating  to  adoptions  amongst  Hindus  of 
the  Benares  School,  and  it  has  been  contended  that  from  that  fact  I 
should  infer  that  the  Dattaka  Mimansa  was  received  in  the  School  of 
Benares  as  an  authority  to  be  followed  on  all  questions  of  adoption, 

(1)  1  M.H.C.R.  420, 
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1895  including  that  which  is  before  us.  As  a  Judge,  I  am  unable  to  adopt 
JUNE  27,  that  argument.  I  do  not  know  and  have  no  information  as  to  the 
school  of  Hindu  law  to  which  those  Pandits  belonged.  In  the  Eastern 
FULL  Districts  such  as  Gorakhpur  it  is  as  likely  as  not  that  suoh  Pandits 
BENCH,  belonged  to,  or  were  influenced  by,  the  School  of  H  ndu  law  of  Lower 
Bengal,  which  follows  the  Daya  Bhaga.  I  am,  however,  aware  that  the 
17  A.  294  Pandits  in  those  cases  did  not  agree.  I  cannot  overlook  the  fact  that 
(F.B.)-  jn  gjr  William  Macnaghten's  opinion  the  venality  of  Pancits  has  done 
1SA.W.N.  more  than  the  speculations  of  commentators  to  create  confusion  in  the 
41895)  167.  Hindu  law,  and  that  according  to  his  experience  Pandits  may  cite 
authorities  which  are  genuine  and  applicable  to  the  particular  subject;,  "but 
which  are  of  no  weight  in  the  particular  province  whose  doc  rine  should 
have  been  adopted."  An  instance  of  the  truth  of  that  warning  was  afford- 
ed by  the  Court  Pandit  of  the  provincial  Court  of  Bareilly,  in  a  case  to 
which  I  shall  refer  later  on,  who  stated  that  the  Vyavahara  Mayukha  was 
in  force  in  the  district  of  Ebawab  ;  [366]  that  statement  can  only  be 
explained  on  the  ground  of  the  gross  ignorance  or  the  shameless  menda- 
city of  the  Pandit  who  made  it.  For  all  I  know  other  Pandits  equally 
ignorant  or  equally  regardless  of  the  truth  may  have  followed  him ;  if 
they  did,  and  their  statements  can  be  unearthed,  we  may  expect  some 
day  to  hear  it  vigorously  argued  in*  this  Court  that  the  Vyavahara  Mayuka 
is  the  authority  to  be  followed  in  deciding  disputed  questions  between 
Hidus  of  the  Benares  School.  Eeferring  to  the  Court  Pandits  of  Madras 
of  the  latter  part  of  the  last  and  the  early  part  of  the  present  century, 
Sir  Thomas  Strange,  at  pages  xxi  and  xxii  of  the  preface  to  the  first 
edition  of  bis  Hindu  Law,  said  : — "  For,  with  regard  to  the  Pandits,  consi- 
dering the  infancy  of  the  Judicial  establishment  provided  for  the  depen- 
dencies on  the  Madras  Government  at  the  time  when  the  collection  was 
made,  the  authority  of  many  cannot  be  looked  upon  as  very  great.  The 
-moat  competent  (it  may  be  presumed)  were  appointed.  But  in  that  part 
-of  India,  and  at  the  time  in  question,  little  if  any  encouragement  having 
been  begun  to  be  given  to  the  cultivation  of  learning  among  the  natives, 
the  field  for  selection  could  not  be  ample.  Allowance  is  alfeo  to  be  made 
for  the  possibility  of  corruption  in  particular  instances,  remembering 
always  the  declaration  of  Sir  William  Jones,  '  that  he  could  not, 
with  an  easy  conscience,  concur  in  a  decision  merely  on  the  written 
opinion  of  native  lawyers  in  any  case  in  which  they  could  have  the 
remotest  interest  in  misleading  the  Court'."  I  shall  now  quote  two  of 
the  passages  relating  to  Pandits  to  be  found  in  Sir  Francis  Macnaghten'a 
Preface  to  his  Considerations  on  the  Hindu  Law.  Afc  page  x  Sir  Francis 
Macnaghten  said: — "A  majority  of  the  Pandits  who  have  delivered 
their  prescripts  declare  that  the  adopted  son  shall  succeed  to  the  estate 
of  his  adopting  father's  father  ;  and  they  are  apparently  supported  by 
the  most  rational  construction  ;  yet  from  the  zilla  of  Saharanpur  it  is 
answered  that  the  adopted  son  is  excluded  from  inheritance  by  the  Mitak- 
sbara  and  all  other  authorities."  The  following  passage  from  page  xii 
of  Sir  Francis  Macnagthten's  Preface,  carefully  read,  is  probably  more 
condemnatory  of  Pandits  than  is  anything  else  which  he  wrote.  He  said  : — 
"  I  disclaim  all  intention  of  casting  a  reflection  upon  our  present  Supreme 
T367]  Court  Pandits.  I  have  had  much  conversation  with  them  both, 
and  I  believe  them  to  be  in  all  respects  better  qualified  than  such  men 
usually  are  for  their  offices.  Yet  it  has  often  been  obseved  that  opinions 
delivered  in  a  particular  cause  varied  from  those  which  bad  been  obtained 
upon  former  occasions  ;  and  I  persuaded  myself  that  it  would  be  more  satis- 
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factory  at  least   to  ascertain   their  sentiments  at  a  time  when  they  could       1895 
not  be  biased  by  favour  or  by  any   feelings  connected   with  the  parties  to     JUNE  27. 
an  existing  litigation."     None  of  us  on  this  Bench,  so  far  as  I  am  aware,        — — 
either  know  or  have  the  means  of  ascertaining  what  were  the  characters       FULL 
of    the    Pandits    who,    in    cases    relating    to    Hindus   of    the   Benares     BENCH. 
School,  cited  the  Dattaka  Mimansa  of  Nanda  Fandita   as  an  authority. 
Of   course,    it   is    possible,    but   hardly   probable,   that  local  Pandits  in 
outlying  districts  of  these  provinces  like   Gorakhpur  were  more  learned  nT 

and  more  hojaest  than  the  Pandits  of  the  Provincial  Court  of  Bireilly,  1  *•«•«• 
than  the  Pandits  of  Saharanpur  and  the  other  Pandits  to  whom  Sir  Francis  <1898)  W« 
Macnaghten  referred,  or  than  the  Pandits  who  were  condemnei  by  Sir 
William  Macnaghten,  Sir  Thomas  Strange,  and  Sir  William  Joms.  I 
feel  that  in  a  case  of  this  importance  to  the  Hindus  of  the  B  mares  School, 
in  which,  if  we  make  assumptions,  which  are  not  justified,  as  to  the 
authority  of  Nanda  Pandita  in  that  school,  there  is  grave  risk  of  our  impos- 
ing upon  the  Hindus  of  the  Benares  School  a  custom  which  may  or  may 
not  exist  amongst  the  Hindus  of  Lower  Bengal  who  follow  the  Daya 
Bhaga,  and  which  may  never  have  existed  in  these  provinces.  I  cannot,  as 
a  Judge,  draw  from  the  fact  that  in  some  few  cases  relating  to  the  Benares 
School  some  Pandits,  of  whose  characters  I  know  nothing,  cited  the 
Dattaka  Mimansa  of  Nanda  Pandita,  the  conclusion  that  Nanda  Pandita 
had  been  received  as  an  authority  by  the  School  of  Benares. 

If  we  were,  from  the  fact  that  Pandits  in  former  years  cited  in  Courts 
in  these  provinces  certain  commentaries  in  support  of  their  statements,  to 
conclude  that  the  commentaries  so  cited  had  been  accepted  bv  the  Sahool 
of  Benares  as  authoritative  interpretations  of  the  law,  confusion  would  be 
worse  confounded  and  we  should  be  deciding  questions  between  Hindus  of 
the  Benares  School,  not  by  the  [368]  Hindu  law  of  that  school,  but  by 
what  commentators  of  another  school  said,  erroneously  or  otherwise,  was 
the  law. 

It  is  said  that  the  following  eight  commentaries  support  the  opinions 
on  this  suhject  of  Nanda  Pandita,  namely,  the  Samskarakiushuhha,  the 
Dharmasindhu,  the  Dattaka  Nirnaya,  the  Dattaka  Kiumudi,  the  Dittaka 
Darpana,  the  Dittaka  Didhiti,  the  Dattaka  Manjari,  and  th?>  Dittaka 
Ciromani.  Some  of  those  commentaries  are  by  writers  of  the  School  of 
the  D*ya  Bhaga  of  Lower  Bengal,  some  by  writers  of  the  Mihratha 
School  of  the  Bombay  Presidency,  one  was,  I  believe,  by  a  writer  of  the 
Mithila  School ;  as  to  the  remainder  I  do  not  know  of  what  part  of  India  the 
writers  were,  but  they  were  not  of  these  Provinces,  or  of  the  Suhool  of 
Benares.  All  of  them  were,  so  far  as  I  can  ascertain,  subsequent  in  date  to 
the  Dattaka  Mimansa  of  Nanda  Pandita.  Not  one  of  them  was  referred  to 
by  any  one  during  the  hearing  of  this  case.  The  learned  vakil  who  argued 
this  case  on  behalf  of  the  defendant  had  no  opportunity  of  addressing  us  on 
any  of  those  commentaries,  or  as  to  the  authority,  if  any,  which  may  be 
allowed  to  them  in  the  Schools  of  Hindu  law  to  which  their  authors 
belonged.  My  attention  was  first  drawn  to  them  by  a  member  of  this 
Bench  more  than  a  week  after  the  arguments  had  been  concluded  and 
after  the  case  had  stood  over  for  judgment.  Only  three  of  thos«  com- 
mentaries have,  in  the  nine  years  during  which  I  have  been  on  this  Bench, 
been  cited  before  me  in  any  case,  so  far  as  I  remember  or  can  ascertain, 
and  then  they  were  not  cited  as  authorities  of  the  Benares  School. 
They  were  cited  as  showing  the  interpretation  put  upon  an  anoient  text 
by  writers  of  another  School  of  Hindu  Law.  Of  those  eight  commentaries 
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the  following  were  in  one  case — Tulasi  Bam  v.  Behari  Lai  (1) — cited 
before  me,  the  Samskarakaustubba,  tbe  Dabbaka  Darpana,  and  the  Dattaka 
Nirnaya.  I  am  nob  aware  that  any  other  Judge  on  this  Bench  is  in  a 
position  to  say  thab  any  one  of  those  eighb  commentaries  has  ever  been 
cited  before  him  as  of  any  authoriby  in  the  School  of  Benares,  or  has,  in  fact, 
'ever  been  cit«d  befora  him  in  this  Court  for  any  purpose.  I  am  not  aware  if 
thetexfc  [369]  verified  or  unverified,  of  any  of  those  eight  commentaries  is  to 
be  found  wibhin  these  provinces.  There  is  not  one  Judge  upon  this  Bench 
who  is  a  Sanskrit  scholar  capable  of  translating  those  texts,  .or  of  ascer- 
taining the  context,  or  what  those  texts,  in  facb,  say,  except  my  brother 
Knox.  No  one  on  behalf  of  the  defendant,  whose  interests  are  at  stake 
here,  has  had  an  opportunity  of  having  the  texts,  of  those  commentaries 
examined.  Under  such  circumstances,  I  would  not;  venture  to  allude  to 
them  if  1  did  not  understand  that,  in  the  opinion  of  one,  or  possibly  to, 
of  the  Judges  of  this  Bench,  the  fact  that  on  the  question  of  adoption 
before  us  those  eight  commentaries  of  authors  of  other  Schools  of 
Hindu  law  are  more  or  less  in  harmony  with  the  views  of  Nanda 
Fandita,  affords  a  convincing  argument  that  tbe  Dabbaka  Mimansa 
of  Nanda  Pandita  is  on  this  question  before  us  the  law  and  the 
doctrine  of  the  School  of  Benares.  Under  such  circumstances  I  must 
deal  with  those  commentaries  as  best  I  can  on  such  scanty  materials 
as  are  afforded  to  us  by  references  to  them  on  this  subject  which  1  find  in 
the  writings  of  Mr.  Mandlik,  Golab  Chandra  Sarkar  and  Dr.  Jolly. 
The  Samskarakaustubha  gives  a  different  version  of  the  text  of  Saunaka  to 
that  given  in  the  Dabtaka  Mimansa  of  Nanda  Pandita  ;  it  omits  that  por- 
tion of  the  texb  which  has  been  translated  by  Mr.  Sutherland  thus  : — 
"  For  the  bhree  superior  tribes,  a  sisber's  son  is  nowhere  [mentioned  as] 
a  son."  (See  Mr.  Mandlik's  Vyavahara  Mayukha  at  page  489.'.  The 
Dharmasindhu  cibes  the  text  of  Saunaka  without  referring  it  to  any  author. 
(Mr.  Mandlik's  Vyavahara  Mayukha,  page  489'.  The  Dattaka  Nirnaya 
cites  the  text  of  Saunaka  as  a  text  of  Narada  (Mr.  Mandlik's  Vyavahara 
Mayukha,  page  489).  It  appears  that  the  authors  of  those  three  commen- 
taries consider  thab  the  text  of  Saunaka,  to  which  I  shall  refer  at  length 
later  on,  prohibits  tbe  adoption  of  a  daughter's  son  and  of  a  sister's  son, 
and  that  by  those  authors  "  the  prohibition  is  placed  on  a  par  with  the 
prohibition  as  to  the  giving  of  the  eldest  son,  and  tbe  rule  laying  down 
the  order  of  eligible  adoptees,  both  of  which  have  been  on  all  hands 
admitted  to  be  directory."  (Mr.  Mandlik's  Vyavahara  Mayukha,  pages 
488  and  489).  Their  Lordships  of  [370]  the  Privy  Council  in  Srimati 
Uma  Deyi  v.  GoJcoolanand  Das  Mahapatra  (2),  held  that  according  the 
Hindu  Law  as  it  obtains  in  Benares,  the  adoption  of  a  very  distant  relation, 
not  included  within  the  sapindas  of  the  adoptive  father,  made  in  vio- 
lation of  the  preferential  right  of  the  son  of  a  brother  of  the  whole 
blood,  was  valid,  and  that  the  texts  which  prescribe  the  preferential 
adoption  of  such  a  son  have  not  the  force  of  law.  The  texts  and 
the  principal  authority  which  were  relied  upon  in  that  case  as  prohi- 
biting the  adoption  of  the  distant  relation  were  text  of  the  Dattaka 
Ghandrika,  texts  of  the  Dattaka  Mimaosa  of  Nanda  Pandita,  and  Mr. 
Sutherland's  Synopsis.  In  Janokee  Debea  v.  Gopaul  Acharjee  (3),  it  was 
held  that  the  adoption  of  the  first-born  son  though  blameable  was 
valid  in  law.  Tbe  Dattaka  Kaumudi  appears  to  be  merely  an  echo  of 
the  Dabtaka  Mimansa  of  Nanda  Pandita.  The  Dattaka  Darpana 
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excludes  the  sister's  son  and  the  daughter's  son  from  the  category  of 
objects  of  adoption,  but  apparently  says  nothing  about  the  son  of  a  mother's 
sister.  The  Dattaka  Didhifci  reads  the  text  of  Saunaka  differently  to 
Nanda  Pandita ;  it  says  that  a  daughter's  son  and  a  sister's  son  should 
be  adopted  by  Sudras,  but  it  does  not  say  anything  about  their  affiliation 
by  the  three  regenerate  classes,  and  apparently  does  not  refer  at  all  to 
the  son  of  a  mother's  sister.  The  Dattaka  Manjari  says: — "Amongst 
Brahmans  the  daughter's  and  the  sister's  son  are  excepted,  since  they 
are  unfit  for  being  looked  upon  as  sons ;  and  for  the  same  reason  the 
paternal  uncle  and  the  like  are  excluded."  I  have  gathered  what 
I  have  stated  as  to  the  Dattaka  Kaumudi,  the  Dattaka  Darpana,  the 
Dattaka  Didhiti,  and  the  Dattaka  Manjari  from  paga  327  of  Golap 
Chandra  Sarkar's  Hindu  Law  of  Adoption.  According  to  Dr.  Jolly 
in  the  Appendix  to  his  Outlines  of  an  History  of  the  Hindu  Law  the 
Dattaka  Oiromani  is  an  epitome  of  seven  treatises  on  adoption.  Dr. 
Jolly  gives  translations  of  the  portions  epitomised  as  they  appear  in 
the  Dattaka  Giromani,  but  does  not  give  translations  of  the  passages 
quoted  from  the  Dattaka  Mimansa  of  Nanda  Pandita  and  the  Dattaka 
Ghandrika,  as  those  works  were  accessible  in  an  English  form.  The  value 
of  [371]  the  treatises  epitomised  on  any  question  relating  to  the  Hindu 
law  of  the  School  of  Banares  may  be  gathered  from  the  following  facts, 
assuming  that  the  treatises  were  correctly  epitomised  in  the  Dattaka  Giro- 
mani, which  may  be  doubted  from  the  short  epitomes  on  this  particular 
question  of  adoption  given  by  Golap  Ghandra  Sarkar  at  page  327  of  his 
Hindu  Law  of  Adoption.  According  to  the  epitomes  of  the  Dattaka  Giro- 
mani, the  Dattaka  Darpana  allows  the  widow  of  a  separated  Hindu  to 
adopt  a  son  to  her  husband  without  having  authority  from  her  husband 
to  adopt  ;  the  Dattaka  Kaumudi  permits  the  adoption  of  a  son  whilst; 
another  son  is  living  from  a  desire  to  have  many  sons  ;  the  Dattaka  D.id- 
hiti  apparently  expressed  the  same  opinion  and  further  stated  that 
several  men  together  could  adopt  the  same  son ;  the  Dattaka  Tiloka  says 
that  many  sons  may  be  adopted  by  the  same  man  provided  they  are  all 
adopted  at  the  same  time,  and  even  a  married  man  is  fit  to  be  adopted. 
Much  more  might  be  written  on  the  same  point.  The  tratises  epitomised 
may,  so  far  as  I  am  concerned  in  this  case,  correctly  state  the  law  of 
adoption  of  the  School  of  the  Daya  Bhaga,  and  I  assume  from  nearly  all 
those  commentaries  being  relied  upon  by  one  of  my  Brother  Judges  that 
he  considers  that  they  are  authorities  accepted  by  some  School  of 
Hindu  law,  but  they  certainly  could  not  be,  nor  are  they,  accepted  as 
authorities  in  the  School  of  Benares,  and  it  may  be  assumed  that  some 
of  them  would  be  repudiated  as  authorities  by  the  Hindus  of  Mithila. 
The  result  is  that  in  six  out  of  those  eight  commentaries  no  mention  is 
made  of  the  adoption  of  a  mother's  sister's  son,  and  in  one  of  them  there 
is  no  prohibition  against  the  adoption  amongst  the  three  regenerate  classes 
of  a  sister's  son,  of  a  daughter's  son  or  of  the  son  of  a  mother's  sister. 
The  texts  of  the  Dattaka  Ghandrika  and  of  the  Dattaka  Mimansa  of 
Nanda  Pandita  which  were  adopted  as  prohibitory  in  three  of  those  eight 
commentaries  have  on  one  subject  been  held  not  to  have  the  force  of  law 
in  the  School  of  Benares  by  their  Lordships  of  the  Privy  Council,  and  on 
another  subject  have  been  held  by  the  High  Court  at  Calcutta  not  to  be 
prohibitive.  Neither  separately  nor  collectively  do  those  eight  commen- 
taries of  authors  of  other  Schools  of  Hindu  law  furnish  in  my  opinion  the 
slightest  [372]  ground  for  assuming  that  on  the  question  before  us  the 
Dattaka  Mimansa  of  Nanda  Pandita  has  ever  been  accepted  as,  or  ever 
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1895        was,  the  law  of   the  School  of  Benares,    nor  do  they  suggest    to  my  mind 

JUNE  27.    that  the  interpretation  put  by  Nanda  Pandita  on  the    text  on  this  subject 

cited  in  his  Dattaka  Mimansa  was  correct.    That  some  eight  or  morecom- 

FULL       mentators,  of    whose  authority,   reputation  and  accuracy  of  thought  we 

BENCH,     know  nothing,  followed  the   lead,  more  or  less   closely,  of  the  Dattaka 

Cbandrika  or  of  the  Dattaka  Mimansa  of    Nanda  Pandita  does  nob  prove 

S9"    that  Nanda  Pandita  correctly  interpreted  the  text  of  Saunaka.     It  does  not 
1    )=     appear  from  the  information    before  us  whether  any  of  these  commenta- 
•    lN<   tors  accepted  the  text  cited    as  a  text   of  Sakalya.     One  solitary  native 
893)  167.   commen(;ator,  who  I  believe  was    subject  to  the  School  of  Benares,  has 
followed  the   lead  of  the  Dafctaka    Mimansa  of  Nanda    Pandita.     That 
commentator  was  the  parda-nashin  lady  who  resided  in  Benares  and  wrote 
under  the  name  of  Balambhatta.     I  say,  without  fear  of  contradiction  in 
this  Court,  that   she   is  not  received  as  an  authority  by  the  School  of 
Benares.     Prima  facie  it  would  be  improbable  that  the  School  of  Benares, 
which  has  produced  celebrated  scholars  and  expounders  of  the  Hindu  law, 
should  accept  as  an  authority  a  lady  of  quite  modern  times,  whose  know- 
ledge  of  the  law  and  of  the  usages   of    Hindus  in  these  provinces  was 
confined  to  such  knowledge  as  she  was  in  a  position  to  acquire  when  sitting 
behind  the  parda  in  her  husband's  house. 

The  three  regenerate  classes  of  Hindus  of  the  School  of  Benares  have 
not  hitherto  acknowledged  that  they  are  bound  to  accept  the  usages,  or  to 
follow  the  interpretation  of  the  Hindu  law,  of  those  who  belong  to  the 
School  which  follows  the  Daya  Bhaga.  We,  as  Judges  of  this  Court,  sife 
here  in  this  case  to  apply  the  Hindu  law  and  usages  of  the  School  of 
Benares  and  not  the  Hindu  law  and  usages  of  the  School  of  Lower 
Bengal  or  of  elsewhere.  Under  such  circumstances  it,  appears  to  me  to 
be  our  duty  to  be  particularly  careful  that  we  do  not  impose  by  our  deci- 
sion upon  the  three  regenerate  classes  of  Hindus  in  these  provinces  a 
prohibition  and  a  religious  dogma  not  to  be  found  in  the  Hindu  law  of 
the  School  [373]  to  which  they  are  subject,  a  prohibition  which  may 
have  originated  in  an  erroneous  view  of  the  law  taken  by  two  commenta- 
tors of  quite  modern  times,  which  may  have  been  followed,  more  or  less 
closely,  by  writers  who  did  not  belong  to  the  School  of  Benares,  and 
which  was  supposed  to  apply  in  "the  Benares  School  of  Hindu  law  by 
those  who,  without  sufficient  enquiry,  accepted  as  correct  the  views  of 
those  two  commentators  and  the  views  of  their  translator. 

The  result  of  much  careful  enquiry  into  the  authority  to  be  allowed 
to  the  Dattaka  Mimansa  of  Nanda  Pandita  has  led  me  to  agree  with  that 
eminent  Sanskrit  scholar,  Professor  Jolly  that :  "  It  is  simply  a  misfortune 
that  so  much  authority  should  have  been  attributed  in  the  Courts  all  over 
India  to  sucb  a  treatise  as  Nanda  Pandita's  Mimansa,  which  abounds 
more  in  fanciful  distinctions  than,  perhaps,  any  other  work  on  adoption, 
and  it  is  high  time  that  the  numerous  other  Treatises  on  Adoption  should 
be  thoroughly  examined  and  given  their  due  weight.  Even  hitherto, 
in  spite  of  the  pressure  exercised  by  the  authority  of  Nanda  Pandita,  the 
prevailing  tendency  of  decisions  has  been  in  favour  of  divesting  adoption  of 
arbitrary  restrictions,  which  have  no  foundation  in  equity  or  justice,"  (Pro- 
fessor Jolly's  Outlines  of  an  History  of  the  Hindu  Law.  page  166).  I  am  con- 
vinced that  down  to  1830  the  Dattaka  Mimansa  iof  Nanda  Pandita  had  not 
been  accepted  as  an  authority  in  the  School  of  Benares.  Since  1830  that 
Mimansa  has  occasionally  been  referred  to  in  the  Sadder  Dewani  Adalat  of 
these  Provinces  and  in  this  Court  on  various  questions  of  adoption,  but  has 
not  been  followed  when  its  rules  were  in  conflict  with  the  Mitakshara  or 
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;with  other  aubhorifcative  works  of  the  Benares  School,  except  in  three  cases 
to  which  I  shall  refer  at  length  later  on,  in  none  of  which  did  the  Judges 
enquire  whether  or  not  its  rules  had  been  accepted  by  the  School  of 
Benares.  In  the  first  of  those  cases  a  native  Munsif  found  the  adoption 
proved  aud  valid  ;  the  District  Judge  expressed  no  opinion  about  the  adop- 
tion and  decided  the  case  on  another  point ;  the  Judges  of  the  Sadder 
Dawani  Adalat  decided,  on  the  sole  authority  of  Mr.  Sutherland's 
statement,  that  the  adoption  was  invalid,  notwithstand-[374]ing  that  the 
evidence  which  the  Judges  accepted  as  correct,  showed  that  in  the  opinion 
of  the  caste  the  adoption  was  valid.  In  the  second  case  all  three  Courts 
held  that  the  adoption  was  invalid,  applying  Nanda  Pandita;s  prohibition 
against  the  adoption  of  a  sister's  son :  the  curious  points  about;  that  case 
are  that  Jshe  question  was  irrelevant,  as  the  widow  had  not  received  author- 
ity from  her  husband  to  adopt  as  was  found,  and  the  prohibition  of  Nanda 
Pandita,  although  applied,  was  in  fact  misapplied,  as  the  boy  who  was 
adopted  by  the  widow  to  her  husband  was  her  brother's  son  and  was  not 
a  son  of  a  sister  of  the  widow's  late  husband,  and  the  adoption  if  it  had 
been  with  authority  would  have  been  valid.  In  the  third  case  the  ques- 
tion of  adoption  was  irrelevant ;  the  curious  point  in  connection  with 
that  case  is  that  the  parties  to  that  case  were  parties  to  subsequent  litiga- 
tion in  which  it  was  by  evidence  proved  beyond  doubt  that  the  particular 
adoption  of  a  sister's  son  by  a  Brahman  was  valid,  and  was  in  accordance 
with  usage  amongst  that  division  of  the  Brahman  tribe. 

It  must  never  be  overlooked  for  one  moment  that  Nanda  Pandita's 
sole  position  in  the  Hindu  law  is  that  simply  of  a  commentator  and  that 
he  had  no  power  to  impose  of  his  own  accord  burdens  and  restrictions  on 
the  Hindus  in  the  exercise  of  the  right  of  adoption.  His  Dattaka  Mimansa 
must  be  judged  as  any  other  commentary  would  be.  I  think  I  succeeded 
in  showing  in  my  judgment  in  Beni  Prasad  v.  Hardai  Bibi  (1)  that  Nanda 
Pandita  in  construing  a  material  text  of  Vasishtha  ignored  the  principles 
of  the  construction  of  texts  of  the  Hindu  sacred  law  as  prescribed  in  the 
Mimansa  of  Jaimini,  and  by  violating  those  principles  of  construction  put 
a  construction  upon  that  text  which  had  not  been  adopted  by  the  much 
more  celebrated  author  of  the  MiLakshara. 

Nanda  Pandita  in  the  Dattaka  Mimansa  asserts  that  amongst  the 
three  regenerate  classes  an  adoption  of  a  daughter's  son,  of  a  sister's 
son,  and  of  a  son  of  a  sister  of  the  mother  of  the  adopter  is  prohi- 
bited. He  draws  that  conclusion  from  two  passages  which  he  quotes 
from  a  text  of  Saunaka,  and  from  a  [375]  passage  which  he  gives  as  a 
text  of  Sakalya ;  one  passage  from  Saunaka  (Caunaka)  is  given  partly  in 
paragraph  2  of  section  II,  page  547  of  Mr.  Sutherland's  translation  of  the 
Dattaka  Mimansa  in  Stokes'  Hindu  Law  Books  and  partly  in  paragraph 
74  of  the  same  section  at  pages  563  and  564.  It  may  be  mentioned  that 
the  Dattaka  Mimansa  was  written  in  prose  and  was  not  in  the  original 
divided  into  sections  or  paragraphs  and  was  not  punctuated.  The  system 
adopted  in  the  Dattaka  Mimansa  was  that  a  portion  of  a  text  was  given 
and  on  it  followed  Nanda  Pandita's  comments,  and  then  a  further  portion 
of  the  text  was  given  followed  by  comments  upon  it.  The  text  of  Saunaka 
as  given  in  paragraphs  2  and  74  of  section  II  of  the  translation  is  as 
follows : — "  The  adoption  of  a  son,  by  any  Brahmana,  must  be  made  from 
amongst  'sapindas  '  or  kinsmen  connected  by  an  oblation  of  food ;  or,  on 
failure  of  these  an  'asapinda,'  or  one  not  so  connected,  may  be  adopted  : 

(1)  11  A.  67. 
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otherwise  let  him  not  adopt.  Of  Kshatriyas,  in  their  own  class  positively: 
and  [on  default  of  a  sapinda  kinsman]  even  in  the  general  family,  follow- 
ing in  the  same  primitive  spiritual  guide  (Guru)  :  of  Vaicyas,  from 
amongst  those  of  the  Vaioya  class  (Vaicyajateshu)  ;  of  Cudras,  from 
amongst  those  of  the  Cudra  class.  Of  all,  and  the  tribes  likewise, 
[in  their  own]  classes  only ;  and  not  otherwise.  But  a  daughter's  son 
and  a  sister's  son  are  affiliated  by  Cudras.  For  the  three  superior  tribes, 
a  sister's  son  is  nowhere  [mentioned  as]  a  son."  One  version  of  this 
part  of  the  text  of  Saunaka  is  thus  translated  by  Golap  Chandra  Sarkar 
at  page  309  of  his  Hindu  Law  of  Adoption  :  "  Amongst  Brahmanas, 
the  affiliation  of  a  son  should  be  made  (Rartaryah)  from  amongst  savindas ', 
or  on  failure  of  them  a  non-sapinda  (may  be  affiliated);  but  any  other 
should  not  be  affiliated  ;  amongst  Kshatriyas,  one  from  their  own  tribe, 
or  one  whose  Gotra  is  the  same  as  that  of  the  adopter's  guru  or  preceptor 
may  be  affiliated)  ;  amongst  Vaisyas  from  amongst  those  of  the  Vaisya 
tribe  ;  amongst  Sudras  from  amongst  those  of  the  Sudra  tribe  ;  amongst 
all  classes,  from  their  respective  classes,  not  from  others.  A  daughter's 
son  or  a  sister's  son  is,  however,  affiliated  by  Sudras  ;  amongst  the 
three  (tribes)  beginning  with  the  Brahmana,  a  [376]  sister's  son 
is  not  affiliated  somewhere  (or  anywhere)."  A  translation  of  a  ver- 
sion of  this  part  of  the  text  of  Saunaka  is  given  by  Mr.  Mandlik 
at  page  53  of  his  Vyavahara  Mayukha  thus  : — "  Amongst  Brahmanas,  the 
adoption  of  a  son  should  be  made  from  amongst  the  sapindas,  or  in  their 
absence,  an  asapinda  [one  not  a  sapinda]  may  be  adopted,  other- 
wise one  should  not  be  adopted  ;  amongst  Kshatriyas,  one  from  their 
own  class,  or  one  whose  Gotra  is  the  same  as  that  of  the  (adopter's) 
preceptor  may  be  adopted  ;  amongst  Vaisyas,  from  amongst  those  of  the 
Vaisya  class ;  amongst  Sudras,  from  amongst  the  Sudra  class  ;  amongst 
all  classes,  from  amongst  their  respective  classes  only,  not  from  others. 
But  a  daughter's  son  and  sister's  son  are  affiliated  even  by  Sudras." 
I  infer  from  a  passage  at  pages  489  and  490  of  his  Vyavahara  Ma- 
yukha that  Mr.  Mandlik  obtained  the  text,  his  translation  of  which 
I  have  quoted,  from  the  text  as  given  in  the  Vyavahara  Mayukha. 
Mr.  Mandlik,  commenting  at  page  494  of  his  Vyavahara  Mayukha  on 
the  latter  part  of  the  text  of  Saunaka  as  given  in  the  Dattaka 
Mimansa  of  Nanda  Pandita  gives  what  he  vouches  as  his  own  and  as  a 
correct  translation  of  that  part  of  the  text,  as  it  appears  in  the  Dattaka 
Mimansa,  thus  : — "  Sudras  (should)  adopt  a  daughter's  son  or  a  sister's 
son.  A  sister's  son  is  in  some  places  (not  adopted  as)  a  son  among  the 
three  (classes  beginning)  with  a  Brahmana."  It  would  appear  from 
Dr.  Biihler's  article  on  the  Caunaka  Smriti  in  the  Journal  of  the  Asiatic 
Society  of  Bengal  for  1866,  at  page  159,  that  there  were  known  to  him  at 
least  five  different  Sanskrit  versions  of  that  part  of  the  text  of  Saunaka 
which,  as  given  in  the  Dattaka  Mimansa  of  Nanda  Pandita,  Mr.  Suther- 
land has  translated  as  "But  a  daughter's,  and  a  sister's  son,  are  affiliated 
by  Sudras,"  and  that  Dr.  Buhler  was  not  aware  of  any  version  of 
Saunaka's  text,  except  that  given  by  Nanda  Pandita  in  his  Dattaka 
Mimansa,  in  which  the  rvorda  which  Mr.  Sutherland  has  translated  as 
"  For  the  three  superior  tribes  a  sister's  son  is  nowhere  [mentioned  as]  a 
son"  appear, 

Mr.  Mandlik,  at  pages  489  and  490  of  the  Vyavahara  Mayukha,  says 
in  reference  to  this  latter  subject: — "This  versed  although  [377]  found 
in  the  manuscript  copy  of  Saunaka  Karikas  in  my  library  does  not  occur 
in  that  copy  of  Karikas  which  was  available  to  Dr.  Buhler.  Nor  does  it 
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occur  in  the  extract  of  the  adoption  chapter  of  the  Karikas  made  in  the 
Samskarakaustubha,  and  in  the  Vyavahara  Mayukha.  These  extracts 
correspond  with  tho  manuscript  of  Dr,  Biihler.  On  the  other  hand,  the 
Dattaka  Mimansa,  the  Dattaka  Chandrika,  and  my  own  manuscript  of 
Saunaka  Karikas  do  give  the  said  text.  I  am,  therefore,  inclined  to  hold 
with  Dr.  Biihler  that  there  were  two  versions  of  the  chapter  of  Saunaka, 
the  one  Maharastra  as  he  calls  it,  and  the  other  the  Gauda  or  Eastern." 
Those  facts,  if  there  was  nothing  else,  ought  to  make  a  Judge  cautious 
in  accepting  blindly,  and  without  careful  judicial  consideration,  the  texts 
given  by  Nanda  Pandita  in  his  Dattaka  Mimansa  and  his  comments  upon 
them.  Dr.  Biihler  was  of  opinion  that  it  was  from  the  Saunaka  Karikas 
that  Nanda  Pandifca  quoted  in  hia  Dattaka  Mimansa  (see  Journal  of  the 
Asiatic  Society  for  1866  at  page  150).  Commenting  on  the  latter  part  of 
that  text  of  Saunaka  as  given  by  him  Nanda  Pandita,  according  to  the 
translation  given  by  Mr.  Sutherland  of  paragraphs  91,  92,  93,  and  94  of 
section  II  of  the  Dattaka  Mimansa.  (Stokes1  Hindu  Law  Books,  page 
567)  fsaid  :— 

"91.  The  part  of  the  text,  '  but  a  daughter's  son,  &o.'  propounds  an 
exception,  aa  to  those  of  the  three  first  tribes,  with  respect  to  the 
daughter'^  son,  and  sister's  son,  inferred  from  the  mention  of  propinquity 
in  the  general. 

"  92.  Since  (the  particle  '  but'  having  an  exclusive  import)  a  restric- 
tion '  by  Cudras  only,'  is  conveyed  ;  those  of  the  three  first  tribes  are 
excluded.  On  this  point  the  author  subjoins  a  reason  :  '  For  the  three 
superior  tribes,  &o.,  &c.' 

"  93.  Since  the  filial  relation  of  a  sister's  son  to  one  of  the  three 
first  cribes.  is  not  exhibited  in  any  authority  whatever,  the  passage  is 
relative  only  to  Cudras.  This  is  the  meaning  of  the  whole. 

"  94.  The  expression,  'a  sister's  son'  is  of  indefinite  import,  in  the 
(part  subjoined  as  a)  reason  ;  for,  (otherwise)  it  would  follow,  that  it  were 
therein  an  unmeaning  term  :  or,  were  it  of  definite  [378]  import,  one  portion 
(of  tba  preceding  sentence,  viz.,  'a  daughter's  son')  would  be  void  of 
sense." 

I  confess  I  find  it  difficult  to  make  sense  out  of  those  paragraphs  and 
the  paragraphs  which  follow  them.  It  appears  to  me  that  what  Nanda 
Pandita  was  trying  to  demonstrate  was  that  the  sentence  in  Saunaka's 
text  which  Mr.  Sutherland  has  translated  as ; — "  For  the  three  superior 
tribes,  a  sister's  son,  is  nowhere  (mentioned  as)  a  son"  was  a  reason 
given  for  the  immediately  preceding  sentence  of  the  text; — "But  a 
daughter's  son,  and  a  sister's  son,  are  affiliated  by  Sudras,"  and  that 
reading  the  two  sentences  together  Saunaka  had,  in  the  opinion  of  Nanda 
Pandita,  expressly  prohibited  the  adoption  amongst  the  three  regenerate 
classes  of  a  daughter's  son  and  a  sister's  son.  Assuming  for  the  moment 
that  Nanda  Pandita  was  correct  in  construing  the  sentence  ; — "  For  the 
three  superior  tribes,  a  sister's  son,  is  nowhere  (mentioned  as)  a  son"  as 
the  reason  for  the  statement  contained  in  the  immediately  preceding 
sentence  of  Saunaka's  text,  and  applying  the  rule  of  construction  of  the 
Mimansa  of  Jaimini,  which  is  to  be  applied  to  the  ancient  Sanskrit  text  of 
the  sacred  Hindu  law,  the  two  sentences  together  must  be  deemed  to  con- 
tain an  admonition  only,  and  not  a  positive  prohibition,  against  the  adop- 
tion amongst  the  three  regenerate  classes  of  a  sister's  son  and  of  a 
daughter's  aon.  The  rule  of  the  Mimansa  of  Jaimini  is  thus  stated  by 
Mr.  Mandlik  at  page  499  of  the  Vyavahara  Mayukah : — ''It  is  a  rule  of 
the  Purva  Mimansa  that  all  texts  supported  by  the  assigning  of  a 
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reason  are  to  be  deemed  not  as  Vidhi  but  simply  as  Artha-vada  (recom- 
mendatory). When  a  text  is  treated  as  an  Artha-vada,  it  follows  that 
it  bas  no  obligatory  force  whatever."  I  have  shown  in  my  judgment 
in  Beni  Prasad  v.  Hardai  Bibi  (1),  that  the  rules  of  the  Mimansa 
of  Jaimini,  although  they  may  sometimes  have  been  overlooked  or 
not  attended  to  by  Hindu  as  well  as  English  commentators  and  text 
writers,  and  by  English  translators,  are  no  new  rules  of  construction 
but  are  authoritative  rules  for  the  construction  of  texts  of  the  sacred 
law  of  the  Hindus.  The  Mimansa  of  Jaimini  is  older  by  many  cen- 
[379]turies  than  the  Dattaka  Mimansa  of  Nanda  Pandila.  Its  authority 
is  undoubted.  It  has  been  applied  by,  amongst  others,  Jagannatha 
Tercapanchanana,  who  compiled  Colebrooke's  Digest,  and  is  referred  to 
in  the  notes  in  that  digest.  This  is  what  was  stated  by  Mr.  Colebrooke 
as  to  the  Mimansa  of  Jaimini : — "  The  written  law,  whether  it  be  Sruti 
or  Smriti,  direct  revelation  or  tradition,  is  subject  to  the  same  rules  of 
interpretation.  Those  rules  are  collected  in  the  Mimansa,  which  is  a 
disquisition  on  proof  and  authority  of  precepts.  It  is  considered  as  a 
branch  of  philosophy ;  and  is  properly  the  logic  of  the  law.  In  the 
eastern  part  of  India,  viz.,  Bengal  and  Bebar,  where  the  Vedas  are  less 
read,  and  the  Mimansa  less  studied  than  in  the  south,  the  dialectic 
philosophy,  or  Nyay'a,  is  more  consulted,  and  is  there  relied  on  for 
rules  of  reasoning  and  interpretation  upon  questions  of  law,  as  well 
as  upon  metaphysical  topics."  See  Account  by  H.  T.  Colebrooke, 
Esq.,  of  the  Hindu  Schools  of  Law  in  Sir  Thomas  Strange's  Hindu 
Law,  Volume  I,  page  315,  edition  of  1830.  See  also  Mr.  Colebrooke  on  the 
Mimansa  of  Jaimini,  in  the  transactions  of  the  Asiatic  Society,  Volume  I, 
page  457.  That  Mr.  Colebroorke  in  the  above  extract  was  when  referring 
to  "  Bengal  "  applying  that  term,  not  loosely,  but  sttfctly  according  to  its 
true  and  original  meaning  of  the  country  stretching  south-east  from  Bha- 
galpur  to  the  sea,  and  was  not  including  in  that  term  Behar  or  the  pro- 
vince of  Benares  is  obvious  from  the  reference  in  that  extract  to  "  Bengal 
and  Behar  "  and  from  the  following  passage,  relating  to  authorities  in  the 
different  Schools  of  Hindu  Law,  in  the  same  Account: — "  To  these  are 
added,  in  Bengal,  the  works  of  Jimuta  Vahana  and  those  of  Raghunan- 
dana,  and  several  others,  constituting  a  distinct  school  of  law,  which  devi- 
ates on  many  questions  from  that  of  Mithila,  and  still  more  from  those  of 
Benares,  and  the  Dekhin,  or  southern  peninsula."  I  have  shown  in  my 
judgment  in  Beni  Prasad  v.  Hardai  Bibi  (I),  that  the  author  of  the 
Mitakshara  had  construed  a  text  of  Vasishtha  in  accordance  with  the 
rules  of  the  Mimansa  of 'Jaimini,  and  that  the  construction  of  that  same 
text  in  the  Dattaka  Mimansa  of  Nanda  Pandita  was  in  violation  of  those 
rules.  The  [380]  truth  is,  Nanda  Pandita  followed  no  rule  of  con- 
struction, but  construed  ancient  texts  as  it  suited  his  fancy,  or  his  argu- 
ment. 

The  reference  to  a  daughter's  son  and  a  sister's  son  in  the  text  of 
Saunaka  if  that  text  is  correctly  given  by  Nanda  Pandita,  appears  to  me 
to  be  simply  a  statement  of  what  Saunaka  considered  to  be  a  fact,  namely, 
that  in  his  time  amongst  Sudras  a  sister's  son  and  a  daughter's  son 
were  sons  who  were  adopted  by  Sudras  and  that  in  the  ancient  texts  of 
the  Hindu  law  it  had  not  been  mentioned  that  a  sister's  son  might  be 
adopted  amongst  the  three  regenerate  classes,  a  very  different  thing  from 
saying  that  the  adoption  of  a  sister's  son  was  prohibited.  It  appears  to 
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me  that  Saunaka  did  not  intend  to  represent  that  the  adoption  amongst 
the  three  regenerate  classes  of  a  sister's  son  or  of  a  daughter's 
son  was  positively  prohibited.  Some  writers  have  taken  a  third  and 
a  different  view  of  the  meaning  of  that  text  of  Saunaka,  and  have 
contended  that  it  means  that  amongst  Sudras  a  sister's  eon  and  a 
daughter's  son  must  ba  adopted  in  preference  to  others.  Saunaka's  state- 
ment may  have  been  intended  to  represent  that  in  his  days,  and  in  some 
part  of  India,  so  far  as  he  knew,  it  was  not  the  custom  amongst  the 
three  regenerate  classes  to  adopt  a  sister's  son  or  a  daughter's  son,  but 
it  did  not  in  my  opinion  imply  a  prohibition.  I  am  led  to  that  conclusion 
by  each  of  the  translations  of  the  text  which  I  have  quoted.  I  also  come 
to  the  same  conclusion  from  the  fact  that  no  such  prohibition  against  the 
adoption  of  a  daughter's  sou  or  of  a  sister's  son  is  even  suggested  in  the 
laws  of  IManu,  Vasistha  or  in  the  Mibaksbara,  whilst  Yama,  who  uodoub- 
edly  was  a  Rishiof  great  importance  in  the  Hindu  sacred  law,  distinctly 
recognised  without  any  limitation  or  qualification  the  right  of  a  Hindu 
to  adopt  a  daughter's  son.  We  shall  see  later  on  that  Nanda  Pandita 
was  probably  led  to  misconstrue  the  text  of  Saunaka,  as  it  was  given  by 
him,  by  erroneously  mixing  up  tho  ancient  and  obsolete  practice  of  Niyoga 
with  the  law  of  adoption,  and  that  Mr.  Sutherland  in  the  Synopsis  went  a 
step  further  and  confused  Niyoga  with  marriage. 

In  paragraph  107  of  section  II  of  Mr.  Sutherland's  translation  of  the 
Dattaka  Mimansa  at  page  570  of  Stokes'  Hindu  Law  [381]  Books  a  text 
is  given  as  from  Sakalya.  Nanda  Pandita  referred  to  the  text  given  by 
him  as  a  text  of  Sakalya  in  continuation  and  in  support  of  his  argument 
on  that  portion  of  the  text  of  Saunaka  to  which  I  have  already  referred, 
and  I  shall  deal  with  it  here,  and  before  considering  Nanda  Pandita's 
comments  on  the  other  part  of  the  text  of  Saunaka.  The  paragraph  is  as 
follows  :  "  107.  Cakala  has  clearly  laid  down  the  above  points  :  Let  one 
of  a  regenerate  triba  destitute  of  male  issue,  on  that  account,  adopted  (sic) 
as  a  son  the  offspring  of  a  sapinda  relation  particularly  :  or  also,  next  to 
him  one  born  in  the  same  general  family  :  if  such  exist  not,  let  him  adopt 
one  born  in  another  family  :  except  a  daughter's  son,  a  sister's  son  and 
the  son  of  the  mother's  sisters."  The  following  paragraph  gives  Nanda 
Pandita's  comment  on  that  text  :  "  108.  By  this  it  is  clearly  established, 
that  the  expression  '  sister's  son  '  (in  the  last  sentence  of  Caunaka's  text, 
section  74)  is  illustrative  of  the  daughter's  son  and  mother's  sister's  son, 
and  this  is  proper:  for  prohibited  connection  is  common  to  all  three.  To 
enlarge  would  be  useless." 

It  appears  to  me  that  if  we  have  before  us  in  paragraph  107  of  section 
II  of  Mr.  Sutherland's  translation  of  the  Dattaka  Mimansa  the  complete 
text  of  Sakalya  as  translated,  the  words  "except  a  daughter's  son,  a 
sister's  son,  and  the  son  of  a  mother's  sister  "  are  equivalent  to  "  let  one 
of  a  regenerate  tribe  not  adopt  a  daughters's  son,  a  sister's  son  or  the  son 
of  a  mother's  sister,"  and  as  no  reason  is  given  in  the  text  (assuming  it 
to  be  complete),  we  must,  applying  the  rules  of  the  Mimansa  of  Jaimini, 
construe^the  text  as  positively  prohibiting  such  an  adoption.  Before, 
however,  coming  to  the  conclusion  that  a  sacred  text  of  the  Hindu  law 
has  prohibited  such  an  adoption,  we  must  be  satisfied  that  the  text  as 
given  in  the  Dattaka  Mimansa  is  not  only  &  genuine  text  of  the  Hindu 
sacred  law,  but  that  it  is  the  complete  text,  that  is,  that  the  original  text 
contained  nothing  more  and  gave  no  reason  for  the  exclusion  of  a  sister's 
son,  a  daughter's  son,  and  the  son  of  a  mother's  sister  from  the  category 
of  persons  eligible  for  adoption  ;  for  if  the  original  text  contained  a 
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reason  for  the  exclusion  of  the  sister's  son,  the  daughter's  son,  and 
[382]  the  son  of  a  mother's  siater,  the  original  text  was  admonitory  only, 
and  not  prohibitory. 

Even  a  casual  reader  of  the  text  of  Saunaka,  as  interpreted  by  Nanda 
Pandita,  and  of  that  given  as  a  text  of  Sakalya  on  comparing  them  would 
notice  that  whilst  the  text  of  Saunaka  refers  only  to  a  sister's  son  and  a 
daughter's  son,  the  text  given  as  that  of  Sakalya  refers  not  only  to  a  sister's 
son  and  to  a  daughter's  son,  but  also  to  the  son  of  a  mother's  sister,  and  the 
natural  enquiry  would  suggest  itself  why  was  no  mention  made  of  the  son 
of  a  mother's  sister  in  the  text  of  Saunaka,  who,  beyond  all  dispute  was  an 
authority  of  great  importance  in  the  Hindu  sacred  law  ?  Only  two  possible 
answers  could  be  given  to  that  enquiry,  one  being  that  when  Saunaka 
wrote  he  was  not  aware  that  any  objection  existed  to  the  adoption  of  the 
son  of  a  mother's  sister,  which  would  be  improbable  if  such  an  objection 
did  in  fact  exist,  particularly  on  the  ground  of  incest,  in  Saunaka's 
time,  and  the  other  answer  being  that  in  fact  no  objection  to  the 
adoption  of  the  son  of  a  mother's  sister  did  in  fact  exist  in  the  time 
of  Saunaka.  Another  matter  which  on  a  comparison  of  those  two 
texts,  and  bearing  in  mind  the  rules  of  construction  of  the  Mimansa 
of  Jamini  suggests  itself  is,  that  whilst  the  text  of  Saunaka  gives, 
according  to  the  opinion  of  Nanda  Pandita,  a  reason,  and  consequently, 
if  his  opinion  on  that  point  is  correct  and  the  text  is  anything 
more  than  a  mere  statement  of  the  fact  that  Sudras  adopted  a  sister's 
son  and  a  daughter's  son,  that  text  must  be  construed  at  the  utmost 
as  admonitory  and  not  prohibitory,  the  text  given  as  a  text  of  Sakulya 
gives  no  reason,  and  if  the  text  as  given  by  Nanda  Pandita  be  complete 
the  text  of  Sakalya  must  be  construed  as  a  positive  prohibition  of  the 
adoption  of  a  sister's  son,  a  daughter's  son,  and  the  son  of  a  mother's 
sister.  Why  should  an  undoubted  authority  such  as  Saunaka  merely  give 
an  admonition  not  to  adopt  a  sister's  son  or  daughter's  son,  and  why 
should  Sakalya,  if  in  fact  he  did,  positively  prohibit  the  adoption  of  a  sis- 
ter's son,  of  a  daughter's  son,  and  of  the  son  of  a  mother's  sister  ?  From 
what  source  did  Nanda  Pandita  obtain  the  text  said  by  him  to  be  a  text 
of  Sakalya?  That  text  does  not  appear  in  any  Vedha,  Sruti,  Smriti,  Sutra 
or  Code  of 'the  Hindu  law  which  is  extent.  It  [383]  does  not  appear 
in  any  early  commentary  on  the  Hindu  law,  such  as  the  Mitak- 
sbara,  and  appears  for  the  first  time,  so  far  as  is  known,  in  the 
Dattaka  Chandrika,  which  apparently  preceded  at  no  long  interval  the 
Dattaka  Mimansa  of  Nanda  Pandita.  Where  did  the  author  of  the 
Dattaka  Chandrika  find  that  text  ?  Neither  the  author  of  the  Dattaka 
Chandrika,  whoever  he  may  have  been,  nor  Nanda  Pandita,  nor  any  one 
else  has  ever  told  us  where  the  author  of  the  Dattaka  Chandrika  found 
that  text  given  as  a  text  of  Sakalya.  The  author  of  the  Dattaka  Cbandrika 
found  neither  that  text,  nor  the  prohibition  which  it  implies  against  the 
adoption  of  a  sister's  son,  of  a  daughter's  son,  and  of  the  son  of  a  mother's 
sister,  in  any  sacred  book,  code  or  commentary  of  the  Hindu  law  which  is 
now  known  to  Hindus  or  to  Sanskrit  scholars.  I  find  it  impossible  to 
believe  that  no  allusion  to  that  text  or  to  the  prohibition  which  it  implies 
against  the  adoption  of  a  sister's  son,  a  daughter's  son,  and  the  son  of  a 
mother's  sister  should  have  been  made  in  any  sacred  book,  code  or  com- 
mentary of  the  Hindu  law  if  the  existence  of  that  text  or  of  that  prohibi- 
tion had  been  known  before  the  author  of  the.  Dattaka  Chandrika  first 
produced  it  in  his  commentary.  I  cannot  resist  the  conclusion  either 
that  no  such  text  existed,  or,  if  it  did  exist,  that  it  was  not  considered  of 
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any  authority.     It  makes  illegal  the    adoption  of  a  daughter's   son,  whom        1893 
Yama  without  any  limitation  recognises  as  a  person  as  equally  eligible  as     JUNE  27, 
a  brother's  son  for  adoption.  .     . 

With  such  absence  of  all  information  as  to  how  or  where  the  author  FULL 
of  the  Dattaka  Chandrika  found  the  text,  if  it  had  in  fact  existed,  how  BENCH 
can  we  assume  that  wa  have  before  us  a  complete  transcript  of  an  original 
text  of  Sakalya  ?  Was  this  alleged  most  ancient  text  generally  acted  ^  *•  29* 
upon  as  an  authoritative  text  by  Hindus?  In  this  connection  it  should  (F.B.)  = 
be  borne  in  mind  that  the  Full  Bench  of  the  Madras  High  Court  in  ^  A.W.N. 
Eranjoli  Illath  Vishnu  Nambudn  v.  Eranjoli  Iliath  Krishnan  Nambudri  (1)  (189S)  W- 
held  that  a  custom  amongst  Nambudri  Brahmans  to  adopt  a  sister's 
son  was  established,  and  in  Vayidinada  v.  Appu  (2),  that  [384]  in 
Southern  India  a  custom  exists  amongst  Brahmans  to  adopt  a  sister's 
son  and'  a  daughter's  son,  and  that  such  custom  is  valid.  In  the 
Panjab,  according  to  a  note  at  page  1028  of  West  and  Bubler's  Digest  of 
the  Hindu  Law,  3rd  edition,  which  is  founded  on  Tupper's  Customary  Law 
of  the  Panjab,  a  sister's  son  and  a  daughter's  son  may  be  adopted  with 
the  consent  of  the  male  relations,  the  objection  in  the  Panjab  to  the 
adoption  of  a  sister's  sen  or  a  daughter's  son  arising  from  their  taking  the 
property  into  another  Gotr.  The  late  Mr,  Mandlik  positively  stated 
that  in  the  Bombay  Presidency  such  adoptions  are  common,  and  so 
far  as  I  am  aware  that  statement  publicly  made  in  his  Vyavahara 
Mayukha  has  not  been  publicy  contradicted.  Golap  Chandra  Sarkar 
states  that  such  adoptions  are  not  uncommon  in  Lower  Bengal,  but  what 
his  authority  for  that  statement  was  he  does  not  mention,  and  I  give 
the  statement  for  what  it  is  worth.  Those  two  Full  Bench  cases  in  Madras 
and  the  fact  that  such  adoptions  are  permitted  in  the  Panjab  coupled 
with  the  statement  by  Sir  Thomas  Strange  which  I  have  already  quoted 
and  with  case  XII  and  the  cases  in  Morley's  Digest  to  which  I  have  refer- 
red and  with  the  late  Mr.  Mandlik's  statement  as  to  the  Bombay  Presidency 
show  either  that  the  views  as  to  the  law  of  adoption  expressed  in  the 
Dattaka  Mimansa  of  NandaPanditawere  not  generally  accepted  as  correct, 
or  that  in  many  different  parts  of  India  they  were  unknown  to  many 
large  bodies  of  Hindus,  or  were  repudiated  as  not  binding  on  their  cons- 
ciences. Neither  the  alleged  text  of  Sakalya  nor  Nanda  Pandita's  prohi- 
bition is  referred  to  in  Colebrooke's  Digest.  Golap  Chandra  Sarkar  at  page 
335  of  his  Hindu  law  of  adoption  asks  a  very  pertinent  question,  which 
might  apply  in  many  parts  of  India,  "  Has  any  Bnthmana  been  ever  out- 
oastad  by  adopting  his  daughter's  or  sister's  son,  though  instances  of  such 
adoption  are  not  rare  ?"  I  think  it  probable  that  Nanda  Pandita  took  the 
text  from  the  Dattaka  Chandrika.  Mr.  Sutherland  in  his  Preface  of  1819 
to  bis  translations  of  the  Dattaka  Mimansa  and  the  Dattaka  Chandrika 
(Stokes1  Hindu  Law  Books,  page  527)  says  that  the  Dattaka  Chandrika 
was  supposed  to  have  been  the  ground  work  of  the  Dattaka  Mimansa.  The 
[385]  same  text  is  cited  in  each  as  the  text  of  Sakalya.  It  is  cited  in 
paragraph  11  of  s.  1  of  Mr.  Sutherland's  translation  of  the  Dattaka 
Chandrika  at  page  631  of  Stokes'  Hindu  Law  Books.  Many  of  the 
observations  which  I  have  made  on  Nanda  Pandita's  comments  on  the 
text  of  Saunaka  apply  equally  to  his  comments  on  the  text  quoted  by 
him  as  a  text  of  Sakalya. 

I  shall  now  refer  to  the    other  passage   in    the  text  of  Saunaku,  upon 
which    Nanda  Pandita    also  relied    as    justifying     his    conclusions.     It 
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1895       would  appear   from    Mr.  Mandlik's   Vyavahara  Mayukha  at    pages  481, 

JUNE  27.    482  and  483,    from   Golap  Chandra  Sarkar's  Hindu  Law    of  Adoption, 

particularly  at  pages  319,  320,  321,  328  and  329  and  from  Professor  Jolly's 

FCJLL      Outlines  of   an    History   of  the    Hindu  Law,    at  pages  162,  163  and  164, 

BENCH,  that  Nanda  Pandita  in  the  Datbaka  Mimansa  was  influenced  by  thinking 
erroneously  that  the  principles,  upon  which  the  practice  of  Niyoga  was 

17  A.  293  jn  remote  ages  governed,  controlled  the  Hindu  law  of  adoption,  and  that 
(F.B  )=  foQ  appiication  of  those  principles  or  of  a  misconception  of  those  princi- 

lp  *•""•*•  pies  led  Nanda  Pandita  to  the  view  that  the  adoption  amongst  the  three 
195)  167.  regenerate  classes  of  a  daughter's  son,  a  sister's  son  and  the  son  of  a 
mother's  sister  was  positively  prohibited  and  illegal.  That  Nanda  Pandita 
mixed  up  Niyoga  with  adoption  appears  plainly  from  his  comments  on  the 
passage  to  which  I  am  now  referring,  which  appears  in  an  earlier  part  of  the 
text  of  Saunaka.  A  full  translation  of  the  text  of  Saunaka  on  adoption 
is  given  by  Mr.  Mandlik  at  pages  52  and  53  of  his  Vyavahara  Mayukha 
and  by  Golap  Chandra  Sarkar  at  pages  308  and  309  of  his  Hindu  Law  of 
Adoption.  The  particular  sentence  occurs  in  the  middle  of  a  long  descrip- 
tion of  the  rights  and  ceremonies  to  be  followed  in  an  adoption  and  after 
the  most  important  of  those  rights  and  ceremonies  have  been  described, 
and  before  the  description  of  ceremonies  in  adoption,  the  omission  of 
which  has  been  held  by  Courts  in  India  not  to  invalidate  an  adop- 
tion. The  particular  sentence  as  ifc  appears  in  paragraph  15  of  s.  V 
of  the  Dattaka  Mimansa  of  Nanda  Pandita  was  translated  by 
Mr.  Sutherland  (Stokes1  Hindu  Law  Books,  page  590)  thus  ; — "  having 
adorned  with  clothes,  and  so  forth,  the  boy,  bear- [386] ing  the  reflec- 
tion of  a  son."  The  translation  of  the  particular  sentence  has  been 
given  by  Mr.  Mandlik  at  page  52  of  his  Vyavahara  Mayukha  as  fol- 
lows : — "  having  with  clothes  and  the  like  adorned  the  boy  bearing  the 
reflection  of  a  soa,  &o.,"  and  by  Golap  Chandra  Sarkar  at  page 
308  of  his  Hindu  Law  of  Adoption  thus  : — "  having  adorned  the  boy  bear- 
ing the  reflection  of  a  son  with  clothes  and  the  like,  &o."  Dr.  Buhler 
has  translated  the  original  text  thus  : — "  He  then  should  adorn  the  child 
which  (now)  resembles  a  son  of  the  receiver's  body,  &3."  (Journal  of 
the  Asiatic  Society  of  Bengal,  1866,  article  Caunaka  Smriti}.  Nanda 
Pandita  apparently  construed  the  passage  in  question  as  descriptive  of  the 
son  prior  to  the  adoption  and  not  as  descriptive  of  the  adopted  son  after 
all  the  important  rites  and  ceremonies,  including  the  request  for  the  gift,  the 
gift,  and  the  acceptance^'of  the  gift  of  the  son  in  adoption,  had  been  per- 
formed. It  is  highlyimprobable  that  in  the  middle  of  a  passage  describing  the 
ceremonial  of  adoption  Saunaka  should  have  introduced,  out  of  its  place,  a 
sentence  having  the  effect  of  prohibiting  the  adoption  of  a  son  of  a  daughter, 
of  a  sister  or  of  a  mother's  sister.  It  appears  to  me  that  the  sense  of  the 
sentence,  having  regard  to  the  place  where  that  sentence  appears,  is  given 
in  Dr.  Buhler's  translation,  and  that  the  sentence  means  that,  all  the 
important  rites  and  ceremonies  of  adoption  having  been  performed,  the 
adopted  son  then  and  for  the  first  time  bore  the  reflection  of  a  son  to  the 
man  who  had  adopted  him.  The  comments  of  Nanda  Pandita  ara  to  be 
found  in  the  16th  and  following  paragraphs  oi  s.  V  of  Mr.  Suther- 
lands's  translation  of  the  Dattaka's  Mimansa  at  pages  590  and  591  of 
Stokes'  Hindu  Law  Books.  Paragraphs  16  and  17  are  as  follows  : — "  16 
('  The  reflection  of  a  son.')  The  resemblance  of  a  son, — and  that  is,-  the 
capability  to  have  sprung  from  [the  adopter]  himself,  through  an  appoint- 
ment (to  raise  issue  on  another's  wife),  and  so  forth  ;  as  (is  the  case)  of  the 
son  of  a  brother,  a  near  or  distant  kinsman,  and  so  forth.  Nor  is  such 
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appointment  of  one  unconnected  impossible  ;  for,  the  invitation  of  such  to        1895 
raise  issue)   may  take  place  under  this  text :     '  For  the  sake  of  seed,  let     JUNE  27» 
some  Brahmana  be  invited  by  wealth,  &c.'" 

[337]   "17.  Accordingly,  the  brother,  paternal  and  maternal  uncles, 
the  daughter's  son  and  that  of  the  sister,  are  excluded ;  for  they  bear  not     BENCH, 
resemblance  to  a  son."  i7~A~~2Qi 

If  Mr.  Sutherland's  translation  is  correct,  Nanda  Pandita  must  have  ,„  B\ 
been  applying  in  paragraphs  16  and  18  of  s.  V  the  principles  of  the  _  '  jl~Lj 
Niyoga  to  Saunaka's  text  describing  the  ceremonies  of  an  adoption  in  the  /lgfla'»  *'6~' 
Dattaka  form.  Except  that  by  Niyoga  a  son  was  born  it  was  in  every 
particular  the  reverse  of  marriage.  In  marriage  a  husband  obtained  from 
his  wife  a  son  of  bis  own  getting,  and  he  did  not  cease  to  be  to  his  wife  as 
a  husband  when  she  bore  a  son  to  him.  In  Niyoga  apparently,  to  judge 
from  texfrs  and  comments  in  Colebrooke's  Digest,  an  impotent  man  might 
authorize  his  wife  to  conceive  by  another  man  who  was  a  brother  or 
a  kinsman  or  a  Brahman,  and  the  son  so  begotten  might  inherit  the  pro- 
perty of  his  mother's  husband  like  a  son  of  the  body  of  that  husband 
begotten  on  his  own  wife  ;  also  a  sonless  widow  might  lawfully  bear 
a  son  provided  she  had  received  her  husband's  authority  in  his  lifetime, 
or  was  authorized  by  her  spiritual  parents ;  further,  a  man  who 
had  no  male  issue  might,  after  due  authority  given  to  him,  begets 
a  son  from  bis  own  body  on  the  wife  of  another,  and  in  that  case 
the  son  so  begotten  on  the  wife  of  another  was  considered  as  the  son 
of  his  mother's  husband  and  as  the  son  of  the  man  who  had  begotten  him. 
The  brother  or  kinsman  who  was  invited  to  raise  issue  in  the  case  of  the 
impotent  husband  was  bound  to  abstain  from  the  woman  as  soon  as  she 
conceived  and  could  not  lawfully  beget  a  second  son  on  the  woman.  There 
were  several  directions  as  to  the  conduct  of  the  man  who  was  invited  to 
raise  issue,  to  which  it  is  not  necessary  to  refer  ;  it  is  sufficient  to  say  that 
there  was  no  analogy  between  Niyoga  and  Marriage.  In  the  latter  part  of 
paragraph  16  of  s.  V,  it  is  quite  certain  that  Nanda  Pandita  was  refer- 
ring to  that  particular  form  of  Niyoga  in  which  a  brother  or  a  kinsman  or  a 
Brahman  was  appointed  or  invited  to  beget  a  son  for  an  impotent  husband  on 
that  husband's  wife,  and,  if  Mr.  Sutherland's  interpolations  (in  brackets) 
were  discarded,  it  is  probable  that  the  earlier  part  of  that  paragraph  re- 
ferred also  [388]  to  that  particular  form  of  Niyoga.  In  paragraphs  19  and 
20  of  s.  V,  if  Mr.  Sutherland's  translation  be  correct,  Nanda  Pandita 
apparently  wandered  off  into  illustrations  from  marriage.  In  paragraphs 
ccxxxvi,  caxliv  and  ccxlv,  at  pages  362  and  366  of  Colebrooke's  Digest, 
Vol.  II,  will  also  be  found  curious  illustrations  to  explain  the  result  of 
Niyoga.  The  paragraphs  of  Nanda  Pandifca,  to  which  I  am  referring,  have 
puzzled  Sanskrit  scholars.  The  Madras  High  Court  in  Minakshi  v.  Rama- 
nanda  (1)  held  that  Mr.  Sutherland's  translation  of  paragraph  20  of 
s.  V  was  incorrect  ;  that  the  Sanskrit  of  Nanda  Pandita  in  that  para- 
graph which  Mr.  Sutherland  had  translated  as  "with  the  mother  of 
whom  the  adopter  might  have  carnal  knowledge"  were  correctly  trans- 
lated by  Mr.  Mandlik  thus  :  "with  the  mother  with  whom  Niyoga  is 
possible." 

It  is  generally  hazardous  work  to  attempt  to  give  an  explanation  of 
the  source  of  many  of  the  opinions  of  such  a  writer  as  Nanda  Pandita. 
In  some  cases  no  doubt  they  were  evolved  from  his  inner  consciousness,  in 
others  they  resulted  from  a  simple  misapprehension  of  an  ancient  text, 

(1)  11  M.  49, 
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and  in  others  they  were  the  result  of  confusing  two  or  three  totally  differ- 
ent matters,  and  of  construing  tha  ancient  text  in  the  light  of  such 
confusion.  The  following  explanation  of  the  source  of  Nanda  Pandita's 
opinions  as  explained  in  paragraphs  16  to  20  of  s.  V  of  the  Dattaka 
Mimansa  appears  to  me  to  be  reasonable.  Manu  mentioned  twelve 
kinds  of  sous.  They  are  thus  given  in  Slokes  159  and  160  of  Chapter 
IX  of  the  Laws  of  Manu  (Sacred  Books  of  The  i£ast,  Vol.  XXV)  :— 
"  159.  The  legitimate  son  of  the  body,  the  son  begotten  on  a  wife, 
the  son  adopted,  the  son  made,  the  son  secretly  born,  and  the  son  cast 
off,  (are)  the  six  heirs  and  kinsmen.  160.  The  son  of  an  unmarried 
damsel,  the  son  received  with  the  wife,  the  son  bought,  the  son  begotten 
on  a  remarried  woman,  the  son  self-given,  and  the  son  of  a  Sudra 
female  (are)  the  six  (who  are)  not  heirs  (but)  kinsmen.  "  Sloke  165 
is  as  follows  ;— "  165.  The  legitimate  son  and  the  son  of  the  wife 
(thus)  share  the  father's  estate ;  but  the  other  ten  become  members  of  the 
[389]  family,  and  inherit  according  to  their  order  (each  latter  named  on 
failure  of  those  named  earlier).  "  In  Slokes  166  to  179  the  twelve  kinds 
of  sons  are  more  fully  described.  The  166,167  and  168  Slokes  are  trans- 
lated by  Dr.  Buhler  (Sacred  Books  of  The  East,  Vol.  XXV),  thus:— 
"  166.  Him  whom  a  man  begets  on  his  own  wedded  wife,  let  him  know  to  ba 
a  legitimate  son  of  the  body  (Aurasa)  the  first  in  rank.  167.  He  who  was 
begotten  according  to  the  peculiar  law  (of  the  Niyoga)  on  the  appointed 
•wife  of  a  dead  man,  of  a  eunuch,  or  of  one  diseased  is  called  a  son  begot- 
ten on  a  wife  (Kshetraja).  168.  That  (boy)  equal  (by  caste  whom  his 
mother  or  his  father  affectionately  give,  (confirming  the  gift)  with  (a  liba- 
tion of)  water,  in  times  of  distress  (to  a  man)  as  his  son,  must  ba  considered 
as  an  adopted  son  (Datrima)."  Then  follow  the  descriptions  of  the  Krit- 
rima  and  the  others  of  the  secondary  sons  or  substitutes  for  sons  all  except 
the  legitimate  son  being  referred  to  in  Sloke  180  as  "  substitutes  for  a  son 
(taken)  in  order  (to  prevent)  a  failure  of  the  (funeral)  ceremonies."  In 
Chapter  X  of  that  part  of  Devanda  Bhatta's  Smriti  Chandrika  which 
relates  to  the  Liw  of  Succession  and  Inheritance  he  refers  to  Manu's  list 
of  twelve  sons.  After  referring  to  the  legitimate  son  (Aurasa)  Devanda 
Bhafcta  says  (Chapter  X  of  the  translation  by  Krishnasawmy  Iyer  of  the 
Smriti  Chandrika  of  Davanda  Bhatta  on  the  Law  of  Inheritance)  : — "  The 
sons  of  the  description  of  Kshetraja  and  the  like  inherit  the  property  of 
their  respective  fathers  [namely,  the  husband  of  the  woman  on  whom  the 
Kshetraja  was  procreated  and  the  like,]  and  not  the  brothers,  &c.,  of  such 
fathers.  4.  The  same  author  [Manu]  defines  Ksbetraja  and  the  other 
classes  of  secondary  sons  : — I.  He  who  was  begotten,  according  to  law, 
on  the  wife  of  a  man  deceased,  impotent,  or  degraded,  after  due  authority 
given  to  her,  is  called  '  Kshetraja  '  or  the  lawful  son  of  the  wife. 
II.  He  whom  his  father  or  mother  affectionately  gives  as  a  son,  being 
alika  [by  a  class]  and  in  a  time  of  distress  ;  confirming  the  gifi  with  water, 
is  called  'Dattrima'  or  a  son  given,"  Then  follow  the  definitions  of  the  other 
kinds  of  sons.  Amongst  the  twelve  sons  mentioned  by  Manu  and  referred 
to  by  Davanda  Bhatta,  there  is  no  mention  of,  or  allusion  to,  a  son  begotten 
by  [390]  a  sonless  man  upon  the  wife  of  another  man ;  and,  indeed,  it 
would  further  appear  from  those  Slokes  of  Chapter  IX  of  the  LT.WS  of  Manu 
(Sacred  Books  of  the  East,  Vol.  XXV),  beginning  with  Sloke  31, '.concern- 
ing male  offspring  that  the  form  of  Niyoga  by  which  in  ancient  times  a 
sonle33  man  might  with  the  authority '  of  the  husband  beget  a  son  on 
another  man's  wife  was  not  allowed  by  Manu.  In  Slokes  41 — 42  Manu 
says  : — "  41.  Never,  therefore,  must  a  prudent  well-trained  man,  who 
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knows  the  Veda  and  its  Angas  and  desires  long  life,  cohabit  with  another's 
wife.  42.  With  respect  to  this  matter  those  acquainted  with  the  past 
recite  some  stanzas,  sung  by  Vayu  (the  Wind,  to  show)  :  that  seed  must 
not  be  sown  by  (any)  man  on  that  which  belongs  to  another."  Then 
follow  several  illustrations  from  the  growing  of  crops,  &c.  This  is  the 
illustration  given  in  Sloke  53  : — "  53.  But  if  by  special  contract  (a  field) 
is  made  over  (to  another)  for  sowing,  then  the  owner  of  the  seed  and  the 
owner  of  the  soil  are  both  considered  in  this  world  as  sharers  of  the  crop." 
One  who  did  not  read  Sloke  53  with  the  Slokes  preceding  it  and  with  those 
succeeding  it  might  possibly  infer  that  in  Sloke  53  Manu  recognized  that 
form  of  Niyoga  by  which  a  sonless  man  begot  a  son  upon  another  man's 
wife,  even  if  such  inference  might  properly  be  drawn  from  Sloke  53,  yet 
the  son  so  begotten  would  not  be  one  of  the  twelve  sons  mentioned  by 
Manu,  who  could  inherit  and  also  perform  the  funeral  ceremonies. 
According  to  section  X  of  Chapter  II  of  Mr.  Colebrooke's  translation  of 
the  Mitaksbara,  which  treats  of  the  rights  of  the  dwyamushyayana  or 
son  of  two  fathers,  Niyoga  to  have  effect  in  producing  a  son  who  could 
offer  funeral  oblations  must  have  been  performed  on  the  wife  of  a  childless 
man, and  Manu  had  apparently  prohibited  the  practice,  and  also.apparently, 
it  was  permissible  only  when  the  woman  had  been  betrothed,  but  the 
marriage  had  not  been  consummated,  and  the  man  to  whom  she  had  been 
betrothed  had  died  childless.  According  to  Manu  and  Davanda  Bhatta  the 
Kshatraja  was  theonly  son  begotten inNiyoga  who  could  inheritand  perform 
the  funeral  ceremonies,  The  Kshetraja  was  begotten  in  Niyoga  pure  and 
simple,  a,nd  was  not  treated  by  Manu  or  Devanda  Bhatta  as  in  any  sense  a 
son  [391]  adopted  (datrima)  in  the  dattoka  form,  to  which  from  alone  the 
text  of  Saunaka  related.  Some  commentators  have  referred  to  the  second- 
ary or  substitute  sons  mentioned  by  Manu  as  adopted  sons  ;  but  it  is  clear 
that  the  only  son  who  could  be  said  to  to  have  been  adopted  in  thedattaka 
form  was  the  datrima  mentioned  in  the  168th  Sloke  of  Chapter  X  of  the 
Laws  of  Manu.  We  have  seen  that  the  latter  part  of  paragraph  16  of 
Section  V  of  Nanda  Pandita's  Dattaka  Mimansa  refers  to  that  form  of 
Niyoga  in  which  alone  the  Kshetraja  could  be  begotten,  and  that 
reading  that  portion  of  the  paragraph  with  the  earlier  part,  as  Nanda 
Pandita  apparently  intended  it  to  be  read,  and  omitting  Mr.  Sutherland's 
interpolations,  the  whole  paragraph  related  to  that  one  form  of 
Niyoga  by  which  the  Kshetraja  could  be  bsgotten,  that  is  by  another 
man  upon  the  importent  husband's  wife.  Paragraph  18  of  Section 
V  of  the  Dattaka  Mimansa  of  Nanda  Pandita  obviously  referred 
to  Niyoga  ;  but  owing  to  the  doubts  which  have  been  entertained  as 
to  Mr.  Sutherland's  translation  baing  correct,  I  am  unable  to  say 
to  which  form  of  Niyoga  Nanda  Pandita  was  referring  in  that  paragraph. 
Now  my  explanation  is  that  Nanda  Pandita  looking  about  for  any 
explanation,  except  the  obvious  one,  of  the  text  of  Saunaka  relating  to 
the  resemblance  of  a  son,  and  finding  the  datrima  following  immedi- 
ately after  tha  Kshetraja  in  the  list  of  sons  who  could  inherit  given  in 
Devanda  Bhatta's  Smriti  Ghandrika  and  in  the  law's  of  Manu,  confusedly 
considered  that  there  was  some  connection  between  the  datrima  and  the 
Kshetraja,  or  in  other  words  between  adoption  in  the  dattaka  form  and 
Niyoga,  and  with  a  little  wandering  off  into  fanciful  illustrations  from 
marriage,  the  result  was  paragraphs  16,  17,  18,  19  and  20  of  section  V  of 
the  Dattaka  Mimansa.  What  Nanda  Pandifea  overlooked  was  that  if  adop- 
tion in  the  dattaka  form  was  controlled  by  the  principles  of  the  only  form 
of  Niyoga,  in  which  according  to  Manu  and  Davanda  Bhatta  a  son  could 
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1895        be  born  who  could  inherit  and  perform  the  funeral  ceremonies,  there  never 
.JUNE  27.     could  be  born  a  boy  who  could  be  an  object  of  adoption  in  the  dattaka  form  ; 
for  the  son  begotten  by  another  man  on  the  wife  of  the  impotent  husband 
FULL      with  his  authority  was  in  the  Hindu  Liw  of  those  ancient  times  the  son  of 
BENCH,     the  latter,  and  [392]  a  man  cannot  adopt  his  son.    If,  as  the  Madras  High 
Court  held,  Mr.  Mandlik's  translation  of  the  conoluding  words  of  paragraph 
17  A.  291    20  of  section  V   of  Nanda  Pandita's  Dattaka  Mimansa  be  correct,  and 
(P.B.)=     Mr-  Sutherland's  translation  of  those  words  be  in  correct,  it  is  plain  that 
15  A.W.N.   Nanda  Pandita  when  he  wrote  them  was  referring  to  Niyoga  and    not  to 
41895)  *67'    marriage.    Nanda  Pandifca  was  no  more  justified  in  confusing  theDa/brima 
(adopted  son)  with  the  Kshetraja  than  he  would  have  been  if  he  had  con- 
founded the  Datrima  with  other  secondary  sons,  and  had  illustrated  tho  text 
of  Saunaka  by  references  to  them.     Dr.  Jolly,  at  pages  163  and  164  of  his 
Outlines  of  an  History  of  the  Hindu  Law,  and  Mr.  Mandlik,  at  pages  482 
and  483  of  his  Vyavahara  Mayukha,  give  forcible  illustrations  of  the  result 
of  applying  the  principles  of  Niyoga  to  adoption,  and  show  that  if  Nanda 
Pandita  was  correct  in  applying  the  principles  of  Niyoga  to  adoption  other 
rules  propounded  by  him  in  his  Dattaka  Mimansa  must  be  wrong. 

The  opinion,  that  in  adoption  amongst  the  three  regenerate  classes  the 
person  to  be  adopted  must  be  one  who  by  a  legal  marriage  with  his  mother 
might  have  been  the  legitimate  son  of  the  adopter  which  influenced  Sir 
William  Macnaghten  and  others  who  wrote  on  the  subject  of  adoption, 
and  which  led  to  many  of  the  decisions  of  the  Courts  in  India  as  to  a 
daughter's  son,  a  sister's  son,  and  the  son  of  a  mother's  sister  being 
inadmissible  for  adoption  amongst  the  three  regenerate  classes,  appears 
to  me  to  have  been  adopted  from  a  passage  in  Mr.  Sutherland's 
Synopsis  which  accompanied  his  translation  of  the  Dattaka  Mimansa 
and  the  Dattaka  Chandrika.  The  passage  in  the  Synopsis  is  to  be 
found  at  page  664  of  Stakes'  Hindu  Law  Books,  and  is  as  follows  : — 
"  The  first  and  fundamental  principle  is  that  the  person  proposed  to 
be  adopted,  be  one  who  by  a  legal  marriage  with  his  mother  might 
have  been  the  legitimate  son  of  the  adopter.  By  the  operation 
of  this  rule,  a  sister's  son  and  offspring  of  other  female,  whom  the 
adopter  could  not  have  espoused,  and  one  of  a  different  class  are 
excluded  from  adoption.  In  the  present  age,  marriage  with  one  unequal 
in  class  is  prohibited.  "  Whether  or  not  that  statement  in  the  Synop- 
[393]sis  was  a  reasonable  deduction  from  the  comments  of  Nanda  Pan- 
dita in  paragraphs  16  to  20  of  section  V  of  his  Dattaka  Mimansa,  I  think 
it  is  obvious  that  it  was  upon  the  supposed  authority  of  those  comments 
that  Mr.  Sutherland  made  the  statement.  If  the  comments  of  Nanda 
Pandita  in  paragraphs  16  to  20  of  section  V  of  his  Dattaka  Mimansa  were 
not  justified  by  the  text  relating  to  the  resemblance  of  a  son,  it  follows 
that  the  statement  of  Mr.  Sutherland,  which  I  have  quoted  from  his 
Synopsis,  was  without  foundation  in  the  Hindu  law,  as  in  my  opinion 
that  statement  was. 

Professor  Jolly  at  page  163  of  his  Outlines  of  an  History  of  the 
Hindu  law  referring  to  what  he  describes  as  "a  somewhat  obscure  passage 
in  Nanda  Pandita's  Dattaka  Mimansa"  says: — "Supposing  even  the 
reading  translated  by  Sutherland  to  be  correct,  which  is  doubtful,  it  was 
apparently  not  connection  by  marriage,  but  connection  by  Niyoga,  which 
Nanda  Pandita  had  primarily  in  view.  "  Mr.  Mandlik  at  pages  480  and 
481  of  his  Vyavahara  Mayukha  referring  to  Mr.  Sutherland's  rule  in 
his  Synopsis  says  : — "  Mr.  Sutherland's  rule  in  his  synopsis  goes  far 
•beyond  what  he  cites  as  his  authorities.  He  seems  to  have  confounded 
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Niyoga  with  what  he  calls  '  legal  marriage'  ....  Niyoga  is  not  a 
marriage  at  all  of  any  kind  whatever,  and  further,  Niyoga  presupposes  at 
the  least  a  former  betrothal  of  the  woman  with  whom  the  said  Niygoa  is 
presupposed.  Niyoga,  strictly  speaking,  means  the  raising  up  of  issue  on 
the  widow  of  a  deceased  by  some  one  on  appointment.  As  a  practice,  it 
has  been  reprobated  by  Manu.  At  no  time  in  India's  History  was  Niyoga 
ever  exalted  to  the  rank  of  marriage;  and  it  is  now  a  mere  fossilized  relic  of 
the  past.  Marriage  is  one  of  the  principal  Sanskaras  amongst  the  Hindus  ; 
whereas  Niyoga  is  neither  a  Sanskara  nor  even  a  mere  inferior  popular 
observance  sanctioned  by  custom.  At  the  best,  it  was  according  to  Manu 
a  beastly  practice,  reprobated  by  the  learned,  and  expressly  prohibited  in 
the  Kali  Age.  How  Mr.  Sutherland  should  have  made  the  mistake  of 
confusing  Niyoga  with  'legal'  marriage  is  to  me  inexplicable  " 

[394]  Shortly  expressed  the  conclusions  at  which  I  have  arrived  with 
regard  to  Nanda  Pandifca's  views  oa  this  question  of  adoption  are  that  the 
texts  from  Saunaka,  even  as  given  by  Nanda  Pandita,  do  not  bear  the 
construction  which  he  has  put  upon  them,  and  that  there  is  too  much 
uncertainty  as  to  the  genuineness,  completeness,  and  authority  of  the  text 
cited  by  him  as  a  text  from  Sakalya  to  warrant  his  conclusion  that  the 
adoption  of  a  son  of  a  sister,  the  son  of  a  daughter  and  the  son  of  a 
mother's  sister  amongst  the  three  regenerate  classes  was  prohibited  by 
the  Hindu  text  law  as  it  existed  at  or  prior  to  the -time  when  he  wrote  his 
Dattaka  Mimansa.  That  no  such  prohibition  existed  in  the  law  as  under- 
stood at  tbat  time  by  the  School  of  Benares,  I  am  satisfied. 

The  next  question  is,  have  tha  opinions  of  Nanda  Pandita  as  to  the 
adoption  of  a  son  of  a  sister,  of  a  son  of  a  daughter,  or  of  the  son  of  a 
mother's  sister  amongst  the  three  regenerate  classes  been  within  the  last 
270  years  generally  accepted  and  acted  upon  by  Hindus  who  are  subject 
to  the  Benares  School  of  Hindu  law;  in  other  words  is  there  any  proof' 
clear  or  otherwise,  upon  which  a  Judge  would  be  justified  in  acting,  that 
any  general  usage  based  upon  or  in  conformity  with  tbat  opinion  of  Nanda 
Pandita  has  sprung  up  amongst  and  been  followed  by  Hindus  subject  to 
the  Benares  School  of  Hindu  law?  What  may  or  may  not  have  taken 
place  amongst  Hindus  )subject  to  other  schools  of  Hindu  law  may  be 
instructive  to  students  of,  and  writers  on,  Hindu  law,  but  the  existence 
or  non-existence  in  other  schools  of  Hindu  law  of  a  usage  cannot  be 
accepted  in  proof  or  in  disproof  of  the  existence  of  the  same  usage  in  the 
Benares  School  of  Hindu  law,  with  which  alone  we  are  concerned.  We 
know  from  what  I  have  already  stated  that  in  Madras,  probably  in  Bombay 
and  possibly  in  Lower  Bengal,  the  prohibition  against  such  adoptions  has 
not  been  universally  accepted,  and  we  know  that  no  such  restriction  of 
the  right  of  adoption,  based  on  the  ground  of  incest,  has  been  accepted  in 
the  Punjab.  From  that  we  cannot  infer  that  there  is  amongst  Hindus  in 
these  provinces,  who  are  subject  to  the  Benares  School,  any  usage  or 
sacred  text  which  prohibits  the  adop-[395]tion  of  a  sister's  son,  of  a 
daughter's  son,  or  of  the  son  of  a  mother's  sister. 

Can  we  draw  an  inferenca  that  any  such  usage  existed  generally  or  at 
all  in  thesa  provinces  or  elsewhere  from  the  writings  of  Mr.  Sutherland, 
of  Sir  Francis  Macnaghten,  of  Sir  William  Macnaghten,  or  of  Sir  Thomas 
Strange?  Mr.  Strange's  Manual  of  Hindu  Law  is  not  in  this  Court's 
Library,  and  consequently  I  am  unable  to  express  any  opinion  as  to  his 
views. 

We  know  upon  what  basis   or  rather  lack  of  basis  Mr.  Sutherland 
•founded  his  opinion  that :— "  The  first  and  fundamental  principle   (of  the 
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Hindu  Law  of  Adoption)  is  that  the  person  "proposed  to  be  adopted,  be 
one  who  by  a  legal  marriage  with  his  mother  might  have  been  the  legiti- 
mate son  of  the  adopter."  We  know  that  Mr.  Sutherland's  opinion 
was  founded  upon  the  Dattaka  Mimansa  of  Nanda  Pandita  and  upon 
Mr.  Sutherland's  confusion  of  marriage  with  Niyoga. 

The  statement  in  Macnaghten's  Principles  and  Precedents  of  Hindu 
Law  (Sir  William  Macnaghten's)  at  page  67  of  Volume  I  of  the  3rd  edi- 
tion that  the  party  adopted  should  not  be  the  son  of  one  whom  the  adop- 
ter could  not  have  married,  such  as  a  sister's  son  or -a  daughter's  son  is 
obviously  a  mere  paraphrase  of  the  passage  in  Mr.  Sutherland's  Synopsis 
which  I  have  already  quoted,  although  Narada  is  apparently  the  only 
authority  cited  by  Sir  William  Macnaghten  for  that  particular  proposition. 
We  know  from  Professor  Jolly,  who  translated  the  Narada  Smriti,  that 
no  such  rule  is  to  be  found  in  either  of  the  two  versions  of  the  Narada 
Smriti.  In  the  note  at  page  185  of  Volume  II  of  the  3rd  edition  of 
Macnaghten's  Principles  and  Precedents  of  Hindu  Law  to  case  XII  in 
which  the  Pandits  in  a  case  from  zilla  Mirzapur  had  stated  in  effect  that 
the  adoption  of  a  daughter's  son  was  valid,  it  is  suggested  that  the  parties 
were  Sudras.  I  have  already  pointed  out  that  if  the  parties  were  Sudras 
the  question  so  far  as  the  legality  of  the  adoption  of  a  daughter's  son  was 
concerned  was  unnecessary  and  meaningless,  as  no  one  had  ever  suggested 
that  such  an  adoption  by  a  Sudra  would  not  be  valid.  So  far  as  I  have  been 
[396]  able  to  ascertain  there  was,  with  the  exception  of  the  case  to  which 
I  have  last  referred,  no  report  until  long  after  the  publication  of  Macnagh- 
ten's Principles  and  Precedents  of  Hindu  Law  of  any  case,  in  which  the 
question  of  the  right  of  a  member  of  one  of  the  three  regenerate  classes  to 
adopt  a  sister's  sou  or  a  daughter's  son,  or  a  son  of  a  mother's  sister 
arose,  which  clearly  came  from  any  district  in  which  the  Hindus  were 
subject  to  the  Benares  School  of  Hindu  law.  If  I  am  in  error  in  assum- 
ing that  in  case  XII  to  which  I  havejust  referred,  the  parties  were  not 
Sudras,  (Sir  William  Macnaghten  considers  that  the  parties  were  Sudras), 
then  so  far  as  I  have  been  able  to  ascertain  there  was  not,  until  more 
than  thirty  years  after  Macnaghten's  Principles  and  Precedents  of  Hindu 
Law  were  written  and  until  many  years  after  the  death  of  Sir  William  Mac- 
naghten, any  report  of  any  decided  case  in  which  this  question  arose  and 
was  decided,  and  in  which  it  is  clear  that  the  parties  were  members  of 
one  of  the  three  regenerate  classes  and  were  Hindus  subject  to  the  School 
of  Benares,  or  were  even  residents  within  the  district  in  which  the  law  of 
that  School  prevails.  Consequently,  notwithstanding  the  reputation  of 
the  Principles  and  Precedents  of  Hindu  Law,  I  cannot  infer  from  it  that 
at  or  before  the  time  it  was  written  there  was  any  usage  amongst  the 
Hindus  subject  to  the  Benares  School  by  which  the  adoption  of  a  sister's 
son,  or  a  daughter's  son,  or  of  the  son  of  a  mother's  sister  was  prohibited 
amongst  any  classes  of  Hindus.  The  same  remarks  would  apply  to  the 
works  of  Sir  Francis  Macnaghten  and  Sir  Thomas  Strange,  who  wrote 
respectively  in  1824  and  1825. 

The  statement  at  page  150  of  Sir  Francis  Macnaghten's  Consider- 
ations on  the  Hindu  Law  as  it  is  current  in  Bengal,  published  in  1824, 
that  : — "  The  son  of  a  sister,  or  of  a  daughter  may  be  adopted  by  a  Sudra. 
As  to  three  superior  classes,  the  rule  is,  that  they  cannot  adopt  a  son  whom 
it  would  be  incest  to  have  begotten,"  is  evidently  taken  from  the  com- 
ments of  Nanda  Pandita  in  the  Dattaka  Mimansa  and  from  the  statement 
of  Mr.  Sutherland  in  his  Synopsis  to  which  I  have  already  referred. 
Later  in  page  150  Sir  Francis  Macnaghten  said :—  '  The  Reverend 
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Saunaka  Muni,  [397]  (as  he  is  called  by  Goverdhana)  says  .... 
But  in  no  case  a  sister's  son,  or  a  daughter's  son,  or  those  whom  common- 
sense  prohibits  the  adoption  of,  such  as  a  brother,  a  paternal  uncle,  or  a 
maternal  uncle  .  ."  The  italics  are  Sir  Francis  Macnaghteu's. 

Sir  Thomas  Strange  at  page  83  of  his  Hindu  Law,  Volume  I,  treat- 
ing of  the  relation  of  the  person  to  be  adopted  to  the  adopter,  says  : 
'  The  general  principle,  as  laid  down  in  a  recent  work  of  great  weight 
upon  the  whole  of  this  subject,  is,  that  one,  with  whose  mother  the  adopter 
could  not  legally  have  married,  must  not  be  adopted; 
Though  the  adopted  be  not  the  actual  son  of  the  adopter,  he  is  to  resem- 
ble, and  come  as  near  to  him  as  possible.  He  is  to  be  at  the  least  such  as 
that  he  might  have  been  his  son.  But  the  adopter  could  not  have 
married  his  own  mother ;  it  is  a  prohibited  connexion.  Consequently  his 
brother  cannot  be  adopted  by  him.  The  same  consideration  excludes  the 
paternal  and  maternal  uncles  ;  the  daughter's  and  the  sister's  son.  It 
must  be  noticed,  however,  that  these  two  latter  are  eligible  to  adoption 
among  Sudras  ;  if  not  also  in  the  three  superior  classes,  notwithstanding 
positions  to  the  contrary,  no  other  being  procurable."  We  know  from 
note  (3)  at  page  83  that  the  "recent  work  of  great  authority"  was 
Mr.  Sutherland's  Synopsis.  We  also  know  from  the  notes  to  pages  83  and 
84  that  the  Dattaka  Mimansa  and  the  Dattaka  Chandrika  were  the  other 
authorities  upon  which  Sir  Thomas  Strange  relied  in  part  for  the  proposi- 
tions which  I  have  quoted.  It  is  obvious  from  the  concluding  portion  of 
the  quotation  that  Sir  Thomas  Strange  did  not  accept  as  universally 
applicable  the  rule  of  Mr.  Sutherland's  Synopsis  or  the  rule  of  the  Dattaka 
Mimansa  of  Nanda  Pandita.  If  the  incest  theory  of  Nanda  Fandita  and 
Mr.  Sutherland  were  the  true  theory,  and  if  Nanda  Pandita's  construc- 
tion of  the  text  of  Saunaka  were  correct,  i'j  is  difficult  to  understand  how  the 
difficulty  as  to  incest  could  be  removed  where  no  other  than  a  daughter's 
son  or  a  sister's  son  happened  to  be  procurable  for  adoption.  I  have 
already  referred  to  the  note  at  page  101  of  the  2nd  volume  of  Sir 
[398]  Thomas  Strange's  Hindu  Law.  The  whole  note  is  valuable,  as  it 
apparently  was  written  after  considerable  research  and  with  knowledge 
of  the  Dattaka  Mimansa  of  Nanda  Pandita  and  before  the  mind  of  Sir 
Thomas  Strange,  if  he  was  the  writer,  had  been  influenced  by  the  sweep- 
ing proposition  of  Mr.  Sutherland  in  his  Synopsis. 

Mr.  Arthur  Sfceele,  who  wrote  in  1826,  as  I  infer  from  the  date  of  his 
Preface,  at  page  44,  paragraph  XXXVIII,  edition  of  1868,  of  his  Law 
and  Custom  of  Hindoo  Castes  within  the  Dekhun  Provinces  subject  to 
the  Presidency  of  Bombay,  after*  giving  a  list  of  five  classes  of  boys  who 
may  be  adopted,  says  : — "  6.  A  boy  of  a  different  Gotr,  but  of  the  same 
caste  (Purgotr).  Such  are  the  sister's  son  and  daughter's  son,  who  are 
adoptible  in  default  of  the  preceding,  P.O.  (Koustoobh  and  Nirunesindhoo), 
A  paternal  uncle  cannot  be  adopted  being  in  place  of  his  father.  Nor  a 
maternal  uncle  for  'an  elder  relation'  (without  regard  to  the  relative  age 
of  the  parties)  'cannot  be  adopted.'  "  It  may  be  inferred  from  the  passage 
which  I  have  quoted  that  the  incest  theory  was  not  responsible  for  the 
exclusion  of  a  paternal  uncle  and  a  maternal  uncle  from  the  list  of  those 
capable  of  being  taken  in  adoption.  It  will  also  be  noticed  that  Mr.  Steele 
and  Sir  Thomas  Strange  agree  that  in  default  of  other  objects  of  adoption 
a  sister's  son  and  a  daughter's  son  may  be  taken  in  adoption.  That  state- 
ment of  Mr.  Steele  was  founded  on  the  authority  of  the  opinion  of  the 
Poona  College,  although  it  appears  from  a  note  that  some  of  the  Poona 
Sastria  held  a  different  opinion. 
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1895  An  examination  of  the  English  Commentaries  on  Hindu  law  which 

NCE  27.    were    written    between    1819    and    1830,    in    my    opinion    shows    that 

Mr.  Sutherland  was  responsible  for  the    theory    that  the    person  to  be 

FULL       adopted  must  be  one  who,  by  a  legal  marriage  with  his  mother,  might 

BENCH,     have  been  the    legitimate    son  of    the    adopter ;    that    that    proposition 

— -        was  without  sufficient  enquiry  adopted  by  Sir  Francis  Macnaghten  and 

17  A.  294     Dy  gjr  William  Macnaghten,  and  that,  with  an  important  modification 

(P. B.)1"     which  was  destructive  of  the  basis  of  the  theory,   it  was  adopted  by  Sir 

15  A.W.N.    Thomas  Strange,  although  Sir  Thomas  [399]  Strange  was  well  aware  that 

(1895)  167,    in  Southern  India  "  in  practice,  the   adoption  of  a  sister's  son  by  persons 

of  all  castes  was  not  uncommon."     The  text-books  of   authors  who  have 

followed   Mr.  Sutherland  and  Sir  William   Macnaghten  do  not,  with   the 

knowledge  of  the  authority  which  was  relied  upon  by  those  authors,   lead 

me  to  the  inference  that  prior  to  1830  there  was  any  generally  recognised 

prohibition,  in  the  texts  of  the   Hindu  law  or  by  general  usage,  amongst 

Hindus  of  any  of  the  three  regenerate  classes   against  the  adoption  of  a 

sister's   SOD,  of  a  daughter's  son,   or  of  a  mother's  sister's  son  ;  on  the 

contrary,  they  lead  me  to  the  conclusion  that  the  only  prohibitions  against 

such  adoptions  then  known  were  the  prohibitions   of  Mr.   Sutherland,    of 

Nanda  Pandita,  and  of  the  author  of  the  Dattaka    Chandrika. 

There  had  not,  so  far  as  I  have  been  able  to  ascertain,  been  any  case 
decided  prior  to  1815  in  which  it  was  held  anywhere  that  the  adoption  of 
a  sister's  son,  of  a  daughter's  son,  or  of  a  son  of  a  mother's  sister  was 
prohibited  amongst  any  one  of  the  three  regenerate  classes,  except  possibly 
the  case  of  1809  from  Masulipatam,  which  I  have  not  seen.  In  the  case 
No.  59  in  Morley's  Digest  it  was  held  in  1815  that  a  Brahman  could  not 
adopt  his  sister's  son.  On  the  other  hand,  we  have  the  fact  that  the 
Dattaka  Mimansa  of  Nanda  Fandica,  the  Dattaka  Chandrika,  the  text  of 
Saunaka,  and  the  text  given  as  a  text  from  Sakalya  relied  upon  in  those 
commentaries  are  not  even  referred  to  in  Mr.  Colebrooke's  Digest.  We 
have  also  the  note,  but  when  made  does  not  appear,  of  Sir  Thomas  Strange 
to  the  case  of  1806  from  the  zilla  of  Cuddapah  in  which,  having  noticed  the 
Dattaka  Mimansa  of  Nanda  Pandita  and  two  local  worke,  he  stated  that 
in  practice  the  adoption  of  a  sister's  son  amongst  all  classes  in  Southern 
India  was  not  uncommon.  We  have  also  the  fact  that  in  the  case  of  1808 
from  the  zilla  Mirzapur  (case  XII  at  paee  185  of  Macnaghten's  Hindu 
Law,  Volume  II)  and  in  the  case  of  1810  numbered  58  in  Morley's  Digest, 
the  prohibition  of  Nanda  Pandita  was  not  applied.  We  have»also  the 
positive  assurance  of  the  late  Mr.  Mandlik  (Introduction  to  the  Vyavahara 
Mayukba,  page  73)  that  in  the  Bombay'Presidenoy  the  Dattaka  Mimansa 
of  [400]  Nanda  Pandita  "was  not  even  known  to  the  people  in  original  for 
many  years  after  the  publication  of  its  translation  under  the  auspices  of 
Government."  The  abovementioned  facts  lead  me  irresistibly  to  the  con- 
clusion that  the  surmise  of  Mr.  Mayne,  in  paragraph  30  of  his  Hindu 
Law  and  Usage,  that  the  authority  which  the  Dattaka  Mimansa  of 
Nanda  Pandita  and  the  Dattaka  Chandrika  possess  over  other  works  on 
the  subject  of  adoption  is  attributable  to  the  fact  that  they  became  easily 
accessible  to  English  lawyers  and  Judges  from  being  translated  by 
Mr.  Sutherland,  is  well  founded  and  is  correct.  Mr.  Sutherland's  transla- 
tion of  those  two  works  was  published  in  1821.  He  had,  as  would  appear 
from  his  Preface,  been  at  work  on  the  translation  for  some  considerable  time. 
I  have  come  to  the  conclusion  that  the  Dattaka  Mimansa  of  Nanda  Pandita 
and  the  Dattaka  Chandrika  were  not  treated  even  by  the  learned  in  Lower 
Bengal  as  works  of  any  authority  until  after  1810  at  the  earliest.  When 
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they  or  their  prohibitions  became  known,  if  at  all,  to  the  people  it  is  im-        1895 
possible   to    say  ;    most    probably    not  even  in  any  part  of  Lower  Bangal     JUNE  27. 
until  after  1815.     It  is  easy  to  understand  how  Sir  William  Maonaghten 
may  in  1829  have  been  misled  as  to  their  imoortance.     To  English  Judges        FULL 
and  to  English  Counsel    a  translation  into  English  of  a   commentary  on     BENCH. 
the   law    of    adoption    would  be  more  intelligible  than  would  ba  texts  and 
commentaries  in    Sanskrit,    and   amongst   English   Judges   and    English     17  *• M* 
Counsel  in  India  the  translations  of  Mr.  Sutherland  would  at  once  attract     (f-B.)  = 
attention,  and  would  give   to  the    Dattaka  Mimansa  of  Nanda  Pandita    13*'W'N> 
and   to    the  Dattaka    Ghandrika  an  importance   in   the  eyes  of  English   "893)  ^7, 
Judges  which  I  believe  they  did  not  possess  amongst  the  people. 

That  the  prohibition  of  Nanda  Pandita  and  of  Mr.  Sutherland  may 
have  been  adopted  by  the  English  Judges  in  Bengal  between  1815  and 
1824  is  probable. 

That  the  prohibition  of  Mr.  Sutherland  and  the  opinions  of  the 
English  Judges  of  Lower  Bengal  may,  in  the  course  of  years  as  they 
became  known,  have  influenced  the  Brahminical  order  in  Calcutta  and 
the  adjacent  districts  is  not  improbable,  but  it  must  be  remembered 
that  those  were  not  the  days  of  railways  and  of  a  widely  cir-[40l]culating 
native  press.  Whether  or  not  a  usage  sprang  up  in  Lower  Bengal, 
prohibiting  the  adoption  of  a  sister's  son,  of  a  daughter's  son,  and  of  the 
son  of  a  mother's  sister,  is  not  the  question  which  we  have  to  decide. 
Except  for  the  purposes  .of  testing  the  accuracy  of  the  statements  of 
Sir  William  Macnaghten  as  to  the  authority  of  the  Dattaka  Mimansa  of 
Nanda  Pandita,  and  of  testing  the  accuracy  of  the  statements  of 
Mr.  Sutherland  and  of  those  who  followed  him,  the  enquiry  as  to  whether  or 
not  the  usage  amongst  the  followers  of  the  Daya  Bhaga  in  Lower  Bengal 
was  in  or  prior  to  1830  in  accordance  with  that  prohibition  is  beside 
the  question.  I  think  I  may  reasonably  assume  that  no  Hindu  lawyer 
of  position  would  now-a-days  suggest  that  the  existence  or  non-existence 
of  a  particular  usage  as  to  adoption  amongst  the  Hindus  who  belong  to 
the  school  of  the  Daya  Bhaga  would  be  evidence  that  the  particular  usage 
existed  or  did  not  exist  amongst  the  Hindus  who  are  subject  to  the 
School  of  Benares. 

I  may,  however,  point  out  that  there  is  before  this  Bench  absolutely 
nothing  which  a  Judge  could  for  one  moment  look  at  as  evidence  of  the 
existence  or  non-existence  at  the  present  day  of  any  usage  amongst 
Hindus  of^Lov.er  Bengal  allowing  or  prohibiting  the  adoption  amongst  the 
three  regenerate  classes  of  a  daughter's  son,  of  a  sister's  son,  or  of  the  son 
of  a  mother's  sister.  The  statement  of  Golap  Chandra  Sarkar  in  his 
Hindu  Law  of  Adoption  that  such  adoptions  are  not  uncommon  in  Lower 
Bengal  does  not  show  that  such  a  usage  does  exist  or  does  not  exist ;  that 
statement  if  well  founded  merely  shows  that  the  prohibition  of  Nanda 
Pandita  has  not  been  universally  accepted  and  acted  upoa  ;.n  Lower 
Bengal.  As  that  statement  was  publicly  made  in  the  course  of  delivering 
his  Tagore  Law  Lectures,  and  has,  so  far  as  I  am  aware,  never  been 
publicly  contradicted,  it  may  be  taken  for  what  it  is  worth.  But  before 
accepting  as  evidence  in  a  suit  the  statement  in  the  book  of  a  living  author 
that  a  custom  or  usage  does  or  does  not  exist  generally  or  in  any  particular 
locality,  I  should,  as  a  Judge  who  is  bound  to  administer  the  law,  require 
that  the  author  of  the  statement  should  be  placed  in  the  witness-box 
before  me  in  [402]  order  that  the  litigant  whom  that  statement  might 
affect  should  have  an  opportunity  of  testing  its  accuracy  and  of  ascer- 
taining the  sources  of  knowledge  upon  which  it  was  founded.  Even  a 
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Judge  upon  the  Bench  cannot  lawfully  act  upon  his  own  knowledge  of  a 
particular  fact,  but  must  act  upon  the  evidence  before  him,  as  waa 
pointed  out  many  years  ago  by  Mr.  Field,  who  was  a  distinguished 
Judge  of  the  High  Court  at  Calcutta,  in  his  Introduction  to  his  Law  of 
Evidence  in  British  India. 

To  the  question  whether  any  such  prohibition  was  in  or  prior  to  1830 
understood  and  adopted  by  the  Hindus  of  these  provinces  who  are  subject 
to  the  School  of  Benares,  the  only  answer  which,  in  my  opinion,  a  Judge 
can  give  is  that  there  is,  so  far,  no  evidence  that  it  was,  and  as  no  .text  of 
the  Hindu  law  of  the  School  of  Banares  imposes  such  a  prohibition,  or 
limits  in  that  respect  the  right  of  adoption,  the  presumption  is  that  no  such 
prohibition  had  been  imposed  by  any  usage  amongst  the  Hindus  of  that 
School. 

I  shall  now  refer  to  those  of  the  reported  cases  which  related  to 
Hindus  resident  within  the  districts,  which  have  always  been  subject  to 
the  Hindu  law  of  the  Benares  School,  in  order  to  ascertain,  if  possible, 
whether  or  not  they  afford  any  evidence  as  to  the  existence,  either  before 
or  after  1830,  amongst  the  three  regenerate  classes  of  Hindus  who  are 
subject;  to  the  School  of  Benares  of  any  usage  by  which  a  sister's  son  or  a 
daughter's  son  or  the  son  of  a  mother's  sister  could  not  be  yalidly  adopted. 
The  earliest  case  of  which  I  have  been  able  to  discover  any  trace  is  case 
XII  in  Macnaghten's  Principles  and  Precedents  of  Hindu  Law,  Volume  II, 
pages  185,  186,  and  187;  it  was  as  I  have  already  said  a  case  from  zilla 
Mirzapur  in  1808.  Assuming  that  the  reason  which  I  have  already  given 
for  concluding  that  the  parties  belonged  to  one  of  the  three  regenerate 
classes  is  correct,  it  shows  that  in  1808  in  the  Benares  School  the  opinion 
of  the  Pandits  was  that  an  adoption  of  a  daughter's  son  was  valid  and 
that  Nanda  Pandita's  doctrine  as  to  incest  was  not  entertained  in  the 
Benares  School. 

In  1810  a  suit  was  instituted  in  the  Provincial  Court  of  Bareilly,  which 
ultimately  came  on  appeal  in  1834  before  their  Lordships  of  the  [403]  Privy 
Council  from  the  Sudder  Dawani  Adalat  of  Bengal.  It  was  the  case  of 
Raja  Haimun  Chull  Sing  v.  Koomer  Gunshear  Sing  (1).  It  involved 
the  questions  as  to  whether  a  widow  who  had  not  been  given  authority 
by  her  husband  to  adopt  and  had  not  the  authority  of  her  deceased 
husband's  relatives  to  adopt  could  adopt  a  son  to  him,  and  whether  an 
only  son  could  be  given  in  adoption.  Its  only  interest  in  the,  present 
case  consists  in  the  statements  made  by  certain  Pandits  who  were 
consulted  in  the  course  of  the  suit.  On  the  12th  of  April  1813  the 
Provincial  Court  dismissed  the  suit.  The  plaintiff  appealed  to  the 
Sudder  Dewani  Adalat  at  Calcutta,  which  Court,  after  having  taken  the 
opinion  of  certain  Pandits,  dismissed  the  appeal  on  the  14th  of  July  1817 
These  dates  are  material,  as  they  indicate  the  period  within  which  the 
Pandits  who  were  consulted  by  the  Sudder  Dewani  Adalat  gave  their 
opinion.  The  Pandits  who  were  consulted  by  the  Sudder  Dewani  Adalafe 
were  the  Pandit  of  the  Provincial  Court  of  Bareilly  and  certain  Pandits  in 
Calcutta  of  the  Sudder  Dewani  Adalat.  The  Pandit  of  the  Provincial  Oourt  of 
Bareilly  in  his  reply  made  the  monstrously  untrue  statement  that  the  Vyva- 
hara  Mayukha  was  in  force  in  the  zilla  Ebawab.  The  Vyavahara  Mayuka 
has  never  been  in  force  in  any  of  the  districts  of  the  North- WesternProvinoes 
of  the  Presidency  of  Fort  William  in  Bengal.  It  would,  of  course,  be  appli- 

(1)  a  Enapp  203. 
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cable  to  Hindus  who  had  coma  from  the  Bombay  Presidency  and  had  carried 
with  them  and  retained  their  laws.  It  is  obvious  that  the  parties  to  the  suit 
were  natives  of  these  provinces,  and  were  not  Mahrathas.  The  Pandits 
of  the  Sudder  Dewani  Adalat  at  Calcutta  in  their  reply  stated  that  the 
Dattaka  Mimansa  was  in  force  in  the  zilla  Efeawah.  The  probability  is 
that  the  latter  statement  had  no  more  foundation  in  fact  tban  bad  the 
statement  as  to  the  Vyavahara  Mayukha.  The  Pandits  in  Calcutta  in 
making  this  statement  as  to  the  Datfcaka  Mimansa  were  most  probably 
influenced  by  the  fact  that  the  prohibition  of  the  Pattaka  Mimansa  of 
Nanda  Pandita  must  have  been  applied  in  1815  in  case  No.  59  of  Morley's 
Digest,  although  it  does  not  appear  to  what  part  of  the  country 
the  parties  in  that  case  belonged.  [404]  How  the  Pandits  of  Cal- 
cutta should  have  known  what  were  the  works  of  authority  received 
by  the  Hindus  of  the  Etawah  district  does  not  appear.  The  Etawah 
district  is  nearly  800  miles  distant  from  Calcutta,  and,  in  those  days 
of  bullock-garis,  it  must  have  taken  from  four  to  five  weeks  to 
make  the  journey  from  Calcutta  to  Etwah.  Further,  the  Hindus 
of  Lower  Bengal  and  the  Hindus  of  these  provinces  were  as  little  of  the 
same  race  as  Italians  and  Germans  are,  and  the  languages  spoken  by  the 
people  of  the  respective  districts  were  essentially  different.  The  Pandit  of 
Etawah  who  was  consulted  by  the  Provincial  Court,  and  the  Pandit  of 
Benares,  the  latter  of  whom  had  given  an  opinion  in  another  case,  the 
record  of  which  had  been  forwarded  to  the  Sudder  Dawani  Adalat,  had 
apparently  not  referred  either  to  the  Dattaka  Mimansa  of  Nanda  Pandita 
'  or  to  the  Vyavahara  Mayukha. 

The  next  case  was  that  of  Luchmeenath  Rao  Naik  Kaleya  v.  Mussu- 
mat  Bhina  Baee  (1).  That  case  came  from  Benares  and  raised  amongst 
other  questions  the  question  whether  the  adoption  of  a  sisters's  son  during 
the  lifetime  of  a  brother's  son  was  illegal.  The  Court  Pandits  advised 
that  the  adoption  of  a  sister's  son  during  the  lifetime  of  a  brother's  son 
was  illegal.  It  is  specially  to  be  noticed  that  neither  the  plaintiff's  case 
nor  the  answer  of  the  Court  Pandits  suggests  that  the  adoption  of  a  sister's 
son  would,  if  the  brother's  son  had  not  been  alive  at  the  date  of  the 
adoption,  have  been  prohibited  and  illegal.  We  know  that  for  years  there 
was  a  fierce  controversy  on  the  question  whether  any  one  other  than  a 
brother's  son  could  be  adopted,  if  a  brother's  son  was  alive  and  eligible. 
The  Principal  Sudder  Amin  and  the  Sudder  Dewani  Adalat  of  these  Pro- 
vinces on  appeal  declined  to  decide  the  question  of  adoption  and  decided 
the  case  on  another  point.  In  page  1028  of  West  and  Btibler's  Digest  of 
the  Hindu  Law,  3rd  edition,  that  case  is  cited  as  an  authority  for  the 
proposition  that  in  the  North- Western  Provinces,  "  the  adoption  of  a 
sister's  son  is  invalid,  according  to  the  decisions,  as  it  imports  incest  not 
only  among  Brahmans,  but  generally  in  the  three  regenerate  classes,  except, 
perhaps  the  [405]  Vaisyas."  The  fact  is  that  the  case  decided  nothing  of 
the  kind,  the  only  inference  to  be  drawn  from  it  is  that  in  the  School  of 
Benares  in  1852  the  prohibition  of  Nanda  Pandita  and  Mr.  Sutherland  and 
their  doctrine  of  incest  had  not  been  accepted.  The  authors  of  West  and 
Biihler's  valuable  Digest  of  Hindu  Law  were  possibily  misled  by  Sir 
Micheal  Westropp,  O.J.,  as  to  what  had  been  decided  in  these  provinces 
in  Luchmeenauth  Rao  Naik  Kaleya  v.  Mussumat  Bhina  Baee.  Sir 
Michael  .Westropp  cited  that  case  in  his  judgment  in  Gopal  Narhar 
Safray  v.  Hanmant  Ganesh  Safray  (2)  for  the  following  proposition  : — 
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"  The  adoption  of  a  sister's  son  by  a  Brahman  has  in  the  North- Western 
Provinces  also  been  held  invalid." 

In  January  1866,  the  case  of  Shib  Lall  and  Shitab  Rae  v.  Bishumber 
(l),was  decided  in  appeal  by  the  Sudder  Dewani  Adalat  of  these  Provinces. 
The  suit  was  for  cancellation  of  a  deed  of  gift  on  the  ground  tbat  the  gift 
was  contrary  to  the  administration  papers  of  the  village  in  which  the 
subject  of  the  gift  was.  The  defendants  pleaded  that  the  administration 
papers  did  not  invalidate  the  gift,  that  the  village  had  been  divided  and 
the  administration  papers  had  ceased  to  be  of  force,  and  further  that  the 
gift  having  been  made  to  an  adopted  son  was  good  in  law.  The  parties 
were  Brahmans.  The  adoption  was  of  a  sister's  son.  The  donor  stated 
that  he  had  taken  the  child,  Deena  Nath,  into  his  house  when  the  child 
was  five  years'  old,  had  adopted  the  child  two  years»later,  had  feasted  the 
members  of  the  brotherhood  in  acknowledgment  of  the  adoption  and  had 
managed  and  defrayed  the  expenses  of  the  marriage  of  Deena  Nath  who  had 
continued  until  his  death  as  a  member  of  the  donor's  family.  The  Munsif 
dismissed  the  suit  finding  the  issues,  including  that  as  to  the  adoption,  in 
favour  of  the  defendants.  The  District  Judge  in  appeal,  without  express- 
ing any  opinion  as  to  the  validity  of  the  adoption,  reversed  the  decree  of 
the  Munsif  and  gave  the  plaintiff  a  decree  cancelling  the  gift  on 
the  ground  that  as  the  division  of  the  village  had  not  been  com- 
pleted the  gift  was  contrary  to  the  administration  papers.  The 
[406]  defendants  appealed  to  the  Sudder  Dawani  Adalat  of  these  Provin- 
ces, and  that  Court  agreed  with  the  District  Judge  as  to  the  gift  having 
been  invalid  by  reason  of  the  administration  papers,  and  accepting,  for 
the  purposes  of  ibs  judgment,  the  statement  of  the  donor  as  to  the  adop- 
tion of  Deena  Nath  applied  the  prohibition  of  Mr.  Sutherland  in  the 
very  words  of  its  author  in  the  Synopsis,  using  inverted  commas  and 
giving  the  reference,  and  found  that  the  adoption  was  illegal.  It  is 
obvious  that  the  Sudder  Dewani  Adalat  of  these  provinces  did  not  find 
against  the  adoption  on  any  evidence  of  a  usage.  The  evidence  aa 
accepted  by  that  Court  for  the  purposes  of  its  judgment  strongly  nega- 
tived any  usage  forbidding  such  an  adoption,  it  showed  that  on  the 
occasion  of  the  adoption  the  members  of  the  brotherhood  had  assembled 
and  had  been  feasted  in  acknowledgment  of  the  adoption.  If,  in  the 
opinion  of  the  members  of  the  caste  the  adoption  of  a  sister's  son  was 
illegal  according  to  Hindu  Law,  the  members  of  the  brotherhood  would 
not  have  attended  the  adoption  feast,  and  thereby  rendered  themselves 
liable  to  be  outoasted.  It  will  be  remembered  that  the  Native  Munsif 
had  found  the  adoption  valid.  Without  any  evidence  that  Mr.  Suther- 
land's prohibition  against  the  adoption  of  a  sister's  son  had  been  accepted 
by  usage  in  these  provinces,  and  with  evidence  before  them  strongly 
indicating  that  the  adoption  by  a  Brahman  subject  to  the  School  of 
Benares  of  his  sister's  son  was  not  contrary  to  usage  in  these  Provinces, 
the  two  learned  Judges  of  the  Sudder  Dewani  Adalat  applied  Mr.  Suther- 
land's prohibition.  It  was  not  until  1868  that  their  Lordships  of  the  Privy 
Council  in  The  Collector  of  Madura  v.  Moottoo  Bamalinga  Sathupathy  (2) 
laid  down  what  were  the  duties  of  an  English  Judge  in  such  cases. 

The  next  case  in  these  Provinces  was  that  of  Musummat  Battas  Kuar 
v.  Lachman  Singh  (3).  In  that  case  a  widow  without  authofity  from  her 
deceased  husband  had  adopted  to  her  deceased  husband  her  brother's  son. 

(1)  8.D.A.N.W.P.  (1866)  25.  (2)  12  M.I.A.  397  (436). 

(3)  7  N.W.P.H.C.R.  117. 
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The  first  Court  held  on  tha  authority  of  the  Dattaka  Mimansa  of  Nanda       1895 

Pandita  that  a  brother's  son  must  not  be  [407]  adopted  by  a  sister.     The  JUNE  27. 
Judge  of  Cawnpore  decided  in  appeal  against   the  adoption  on  the  ground 
that  according  to  the    Dattaka  Mimansa,   as  referred  to  in  Macnaghten's       FULL 

Hindu  law,  the  party  adopted  ....  should  not  be  the  son  of  one  whom  BENCH. 

•  the  adopter  could  not  have  married,  such  as   his  sister's  son  or  daughter's 

son.  This  Court  without  considering  whether  any  such  rule  of  law  was  ^  *•  29* 
deducible  from  the  texts  of  the  law  or  was  accepted  by  the  School  of  (FB.)» 
Benares  held  that  the  adoption  was  "  liable  to  be  avoided  on  the  ground  lfl  A.W.H. 
that  the  adopted  person  was  not  legally  eligible  for  adoption  by  the  widow  (1895)  167. 
on  her  husband's  behalf,  and  also  on  the  ground  that  she  had  not  been 
authorized  by  him  to  adopt  a  son  on  his  behalf."  In  that  case  Mr.  Justice 
Pearson  and  Mr.  Justice  Spankie  apparently  without  any  consideration  of 
the  subject  and  certainly  without  any  proof  of  usage  in  these  provinces 
adopted  the  dicta  of  Nanda  Pandita  and  Sir  William  Macnaghten,  as  they 
found  them.  That  case  was  decided  by  this  Court  in  1875.  As  an  author- 
ity on  the  particular  question  before  us  that  decision  is  worthless,  if  in 
fact,  as  it  would  appear,  the  widow  had  adopted  her  own  brother's  son  to 
her  husband.  The  prohibition  of  Nanda  Pandita  and  of  Mr,  Sutherland  does 
not  apply  to  the  adoption  of  the  son  of  a  wife's  sister  or  of  the  son  of  a 
wife's  brother,  and  consequently  even  according  to  Nanda  Pandita  and 
Mr.  Sutherland,  the  adopted  person  was  not  in  fact  legally  ineligible  for 
adoption  by  the  widow  on  her  husband's  behalf.  That  adoption  would 
have  been  good  if  the  widow  had  received  authority  from  her  husband  to 
adopt  to  him.  An  adoption  of  a  son  by  a  widow  to  her  husband  with  his 
authority,  and  an  adoption  of  a  son  to  herself  are,  as  every  student  of  the 
Hindu  law  knows,  two  totally  different  questions,  and  are  not  to  be 
confounded ;  in  adopting  a  son  to  her  husband  with  his  authority,  the 
wife  or  widow,  as  the  case  may  be,  acts  as  her  husband's  agent.  The 
authorities  which  show  that  a  wife's  brother  or  his  son,  or  the  son  of  a 
wife's  sister  may  be  adopted  are  given  in  the  notes  to  paragraph  118  of 
Mr.  Mayne's  Hindu  Law  and  Usage. 

The  next  case,  in  which  the  legality  of  the  adoption  of  a  sister's  son 
by  a  member  of  one  of  the  three  regenerate  classes  was  questioned  which 
came  before  this  Court  was  that  of  Parbati  v.  [408]  Sundar  (1). 
That  case  was  before  this  Court  in  1885,  and  the  two  learned  Judges 
before  whom  it  came  considering  themselves  bound  by  authority  declined 
to  consider  the  question  of  the  legality  of  the  adoption.  The  fact  was 
that  question  was  in  that  case  irrelevant.  So  far  as  I  am  aware,  there 
had  been  no  decision  of  this  Court  or  of  the  Sudder  Dewani  Adalafc  of 
these  provinces  which  in  any  way  precluded  them  from  considering  the 
question  as  to  the  legality  of  the  adoption.  There  was  no  case,  so  far  as 
I  have  been  able  to  ascertain,  in  which  any  usage  amongst  Hindus  subject 
to  the  School  of  Benares  prohibiting  such  an  adoption  had  been  found,  or 
had  been  even  attempted  to  be  proved.  If  the  attention  of  those  learned 

•  Judges  had  been  drawn  to  the  passage  which  I  have    quoted    from    the 
judgment  of  their  Lordships    of  the  Privy  Council,  in  The    Collector  of 
Madura  v.    Mootoo  Bamalinga  Sathupathy  (2),  and  if  they  had  considered 
the  question  to    be    relevant,    they    would    doubtless    have    attempted 
to  ascertain  whether  the  prohibition  of  Nanda    Pandita   and  Mr.  Suther- 
land   had    been  received  by  the  Benares  School    of  Hindu  Law  which 
governed    the   district   with  which  they  had  to  deal,  and  whether  that 

(1)  8  A.  1.  (3)  13  M.I.A.  397  (436). 
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1895        prohibition     bad    in    that    district    been     sanctioned    by    usage.     That 
JUNE  27,     decision  in  I.  L.  B.,  8   All.  1,  has  been   cited  as  an  authority   that  th<3 
rule   of    Mr.    Sutherland,    as  limited   to   the    three   regenerate    classes, 
FULL      had  been  affirmed  by  this  Court.     In  my  opinion,  as  an  authority  for  the 
BENCH,     proposition  that  any  such  rule  either  in  1885  or  at  any  time  was  of  force 
in  these  provinces,  it  is  useless.     That  case  went  on  appeal  to  Her  Majesty. 
17  A.  291    jn  Council.     Their  Lordships,  L.  E.  16  I.  A.,  186,  reversed  the  decree  of 
(F.B.)=>      this  Court  on  another  point,  and  as  to  the  question  of  adoption  merely 
18A.V.N.   said: — "If  it  were  necessary    to  determine  the  point,  their  Lordships 
(1893)  167.    would  probably  have  little  difficulty  in  accepting  the  opinion  of  the  High 
Court  that  a   Hindu    Brahman    cannot   lawfully  adopt  his  own  sister's 
son."     I  do  not  think  that  their  Lordships  would  hold  that  that  observa- 
tion precludes  this  Court  from  considering  the  matter. 

The  next  case  in  this  Court  on  the  subject  of  the  adoption  of  a  sister's 
son  by  a  Brahman  was  that  of  Chain  Sukh  Ram  v.  Parbati  [409]  (1).  In 
that  case  two  appeals  were  heard  together.  In  one  of  those  appeals 
Musammat  Parbati,  who  was  the  appellant  in  the  case  reported  in  I.L.E., 
8  All.  1,  was  a  respondent,  and  in  the  other  of  those  cases  Musammat 
Sundar,  who  was  the  respondent  in  the  case  in  I.L.E.,  8  All.  1,  was  a 
respondent.  The  original  suits  in  which  those  two  appeals  arose  had  been 
tried  in  the  Court  of  first  instance  after  the  Judges  of  this  Court  had  in 
Parbati  v.  Sundar  (2)  declined  to  consider  the  question  of  the  legality  of 
the  adoption  of  a  sister's  son  considering  themselves  bound  by  authority 
to  hold  that  such  an  adoption  was  invalid.  Consequently  in  the  two 
later  suits  evidence  was  called  from  Muzaffarnagar,  Meerut,  Bulandshahr 
Aligarb,  Delhi,  Saharanpur,  Muttra,  Etawah  and  Cawnpore,  to  prove 
that  there  was  a  custom  amongst  Bohra  Brahmans  by  which  the  adop- 
tion of  a  sister's  son  was  valid.  When  those  suits  came  in  appeal  before 
this  Court,  it  was  strongly  contended  that  the  question  as  to  whether 
such  a  custom  could  be  valid  was  concluded  adversely  to  the  custom  by 
their  Lordships  of  the  Privy  Council  in  Sundar  v.  Parbati  (3)  in  the  pas- 
sage which  I  have  already  quoted.  Mr.  Justice  Tyrrell  and  I  held  that 
we  were  not  precluded  from  considering  the  question  of  custom,  and 
after  pointing  out  that  the  alleged  rule  of  Hindu  law  which  prohibits 
amongst  the  regenerate  classes,  the  adoption  of  a  sister's  son,  or  a  daughter's 
son,  had  in  many  parts  of  India  been  varied  by  custom  or  had  possibly 
never  been  followed,  and  that  grave  doubts  had  been  raised  as  to  the 
authenticity  of  the  principle  that  the  person  to  be  adopted  must  be  one 
who  by  a  legal  marriage  with  his  mother  might  have  been  the  legitimate 
son  of  the  adopter,  assumed  for  the  purposes  of  the  appeal  before  us,  but 
did  not  decide,  that  Mr.  Sutherland's  view  on  the  subject  was  correct,  and 
proceeded  to  try  the  issue  as  to  the  alleged  custom  amongst  Bobra 
Brahmans  in  these  provinces.  We  found  as  a  fact  on  the  evidence  that 
the  custom  amongst  Bobra  Brahmans  of  these  provinces  to  adopt  a  sister's 
son  was  proved,  and  we  held  that  the  custom  was  valid  and  good  in  law. 
That  Bohra  Brahmans  belong  to  one  of  the  many  divisions  of  Brahmans 
and  [410]  consequently  belong  to  one  of  the  three  regenerate  classes  of 
Hindus  cannot  be  doubted.  That  case  proves  that  when  put  to  the  test 
of  evidence  as  to  the  usage  of  at  least  one  important  branch  of  the  Hindu 
community  in  the  northern  parts  of  these  provinces  the  prohibitions  of 
Nanda  Pandita  and  of  Mr.  Sutherland  have  been  entirely  disregarded  as 
binding  by  that  branch  of  Brahmans  ;  it  proves  no  more,  but  it  suggests 


(1)  14  A,  53. 


(3)  8  A,  1. 
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that  it  would  be  judicially  rash  to  hold,  except  upon  clear  evidence,  that 
the  prohibitions  of  Nanda  Pandita  and  Mr.  Sutherland  have  been  accepted 
as  binding  by  any  of  the  three  regenerate  classes  of  Hindus  of  these 
provinces. 

There  are  three  cases  beaming  on  this  question  of  adoption  men- 
tioned at  pages  18  and  19  of  Morley's  Digest.  They  are  cases  numbered 
58,  59,  and  60,  and  were  respectively  decided  in  1810,  1815,  and  1819. 
I  have  been  unable  to  ascertain  whether  or  not  the  parties  in  these  cases 
respectively  were  subject  to  the  School  of  Benares.  In  case  No.  58  it  was 
decided  in  1810,  that  an  adoption  by  a  Brahman  of  his  sister's  son  was 
valid.  In  case  No.  59  it  was  decided  in  1815  that  a  Brahman  could  not 
adopt  his  sister's  son,  as  such  an  adoption  imports  incest.  In  case  No.  60, 
it  was  decided  in  1818  that  among  Brahmans,  a  widow  cannot  adopt  her 
uncle's  son,  as  she  could  not  be  his  mother  on  the  ground  of  incest. 

As  the  cases  to  which  we  were  referred  which  were  decided  in  Madras 
and  Bombay,  and  in  which  it  was  held  that  amongst  the  three  regenerate 
classes  an  adoption  of  a  sister's  son,  or  of  a  daughter's  son  or  of  the  son 
of  a  mother's  sister  was  invalid,  related  not  to  Hindus  of  the  Benares 
School  or  of  these  provinces, but  to  schools  of  Hindu  law  in  districts  with 
which  we  in  this  Court  in  this  case  are  not  concerned,  and  as  it  appeared 
to  me  from  a  consideration  of  those  cases  that  it  was,  not  by  the  people 
of  those  schools  and  districts,  but  by  the  High  Court  Judges  on  behalf 
of  the  people  and  contrary  to  the  wishes  and  usages  of  the  people,  that 
the  prohibitions  and  interpretations  of  the  Datfcaka  Mimansa  of  Nanda 
Fandita,  of  the  Dattaka  Chandrika,  and  of  Mr.  Sutherland  had  been 
accepted  and  adopted,  I  thought  it  unnecessary  to  refer  to  those  decisions 
However,  as  it  appears  that  one,  if  not  both,  of  the  Judges  [411]  of  this 
Bench  who  are  in  the  minority,  appears  to  consider  that  the  questions  as 
to  the  authority  to  be  allowed  to  those  commentaries,  the  questions  as  to 
the  true  construction  of  the  text  of  Saunaka,  and  the  question  as  to  the 
onus  of  proof  in  this  case  are  practically  concluded  by  the  decisions  in 
those  cases  in  Madras  and  Bombay,  it  is  necessary  for  me  to  refer  to  them, 
and  I  shall  do  so  as  briefly  as  I  can.  To  prevent  the  establishment  of  a 
precedent  in  this  Court  I  think  it  advisable  to  point  out  that  the  decision 
of  a  High  Court  in  India  is  not  binding  upon  any  other  of  those  High 
Courts,  except  in  cases  to  which  the  principle  of  res  judicata  applies, 
and  that  when  that  principle  does  not  apply  a  High  Court,  although 
it  should  give  due  consideration  to  the  reasons  stated  by  another  High 
Court  for  its  decision,  is  not  bound  to  follow  that  decision  unless  it  agrees 
with  it. 

The  earliest  decided  case  in  Madras  of  which  we  have  a  report  in  the 
Library  of  this  Court  is  Narasammal  v.  Balaramacharlu  (1).  That  case 
was  from  the  Andhra  country,  and  I  infer  from  the  judgment  that  the 
Madras  High  Court  considered  that,  although  an  adoption  of  a  sister's 
son  by  a  Brahman  might  be  valid  in  the  Dravida  country,  such  an  adop- 
tion in  the  Andhra  country  could  not  be  supported  even  by  proof  of  a 
custom.  The  learned  Judges  said  : — "This  is  a  case,  then,  in  which  it  is 
sought  to  set  up  a  supposed  custom,  which  has  never  received  the  sanction 
of  judicial  authority,  against  the  express  language  of  the  greatest  authori- 
ties. We  are  strongly  of  opinion  that  such  customs  cannot,  even  if 
proved  to  exist,  'operate  in  a  Court  of  justice  bound  to  administer  the 
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law.  "  The  first  observation  to  -be  made  on  that  passage  is  that  if  no 
custom  oould  be  received  as  valid  until  it  had  received  the  sanction  of  a 
Court  of  law,  it  is  impossible  that  any  custom  could  ever  have  been 
established  as  valid ;  and  as  the  learned  Judges  stated  that  the  case 
before  them  was  one  of  first  impression,  they,  apparently  holding  that  view 
as  to  the  proof  of  a  custom,  consequently  scouted  the  idea  that  there 
could  be  a  valid  custom  for  such  an  adoption  and  decided  the  case  on 
[412]  "  the  express  language  of  the  greatest  authorities  "  who  were  accord- 
ing to  them — Mr.  Sutherland  in  his  Synopsis,  Nanda  Pandita  in  his  Dat- 
taka  Mimansa  and  the  author  of  the  Datbaka  Chandrika,  and  paid  no 
attention  to  what  Mr.  Ellis  had  written,  or  to  what  Mr.  Justice  Strange 
had,  according  to  them,  laid  down  in  the  second  edition  of  his  manual — 
"  That  usage  has  sanctioned  the  departure  from  tbe  rule  to  the  extent 
that  there  (the  Madras  Presidency)  a  daughter  "s  son  or  a  sister's  son  may 
be  adopted.  "  The  rule  referred  to  was  the  prohibition  of  Nanda  Pandita 
and  Mr.  Sutherland.  It  is  to  be  observed  that  the  Full  Benches  of  the 
Madras  High  Court  did  not  take  the  same  view  as  to  how  a  valid  custom 
might  be  established  when  they  .held  that  the  Brahmans  in  Eranjoli  Itlath 
Vishnu  Nambudri  v.  Eranjoli  Illath  Krishnan  Nambudri  (1),  had  establish- 
ed a  valid  custom  amongst  Nambudri  Brahmans  to  adopt  a  sister's  son, 
and  in  Vayidinada  v.  dppu  (2),  where  they  held  that  a  valid  custom  exists 
amongst  Brahmans  in  Southern  India  to  adopt  a  sister's  son  and  a 
daughter's  son.  The  learned  Judges  in  Narasammal  v.  Balaramacharlu  may, 
for  all  I  know,  have  been  correct  in  assuming  that  in  Madras  the  Dattaka 
Mimansa  of  Nanda  Pandita  and  the  Dattaka  Ohandrika  were  of  the  num- 
ber of  "  the  greatest  authorities." 

The  next  case  in  Madras  was  Jivani  Bhai  v.  JivuBhai  (3).  That  case 
was  decided  upon  another  point,  but  this  ia  what  the  learned  Judges  said 
on  the  question  of  adoption: — On  the  point  of  the  validity  of  the  adop- 
tion of  the  son  of  a  person  with  whom  the  adopter  could  not  have  inter- 
married, there  will  be  found  great  conflict  of  authority  amongst  the 
Pandits,  but  none  whatever  upon  the  authorities.  They  are  all  perfectly 
consistent  in  declaring  such  adoptions  invalid.  16  will  perhaps  be  found 
that  the  allegation  of  custom  in  this  case  will  be  found  to  amount  simply  to 
an  allegation  that  people  do  that  which  the  law  has  forbidden."  That  was 
a  sweeping  assertion.  We  are  not  told  what  were  the  authorities  which 
"  are  all  perfectly  consistent  in  declaring  such  adoptions  invalid."  Pos- 
sibly Manu,  the  Mitakshara  and  several  other  [413]  authorities  of  the 
School  of  Benares,  none  of  which  suggest  any  such  prohibition,  were  in 
1865  not  considered  by  those  learned  Judges  to  be  authorities  in  Madras 
or  Southern  India. 

The  next  case  in  Madras  was  Gopalayyan  v.  Raghupatayyan  (4). 
That  is  a  case  which  should  be  carefully  studied  by  any  one  who  is  anxious 
to  ascertain  how  far  High  Courts  in  India  have,  in  setting  up  the  Dattaka 
Mimansa  of  Nanda  Pandita  and  the  Dattaka  Chandrika  as  the  sole  law  to 
be  followed  by  Hindus  on  this  question  of  adoption,  disregarded  and  tram- 
pled upon  the  usages  of  the  people.  It  was  a  case  of  the  adpotion  of  a 
sister's  son  by  a  Brahman.  The  Civil  Judge  found  on  evidence  that  a 
custom  to  make  such  adoptions  was  valid.  He  said  in  his  judgment — "If 
it  were  now  attempted  to  be  declared  that  such  adoptions  were  illegal  in 
Southern  India,  there  would  be  only  one  course  to  pursue,  viz.,  a  similar  one 


(1)  7  M.  3. 
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(4)  M.H.C.R.  1871—2,  250  (7  M.H.O.R.  250), 


(2)  9  M.  44. 
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to  that  some  years  ago  acted  upon  in  England  in  the  matter  of  marriage 
with  deceased  wife's  sisters,  that  is,  to  pass  an  Act  declaring  all  such 
adoptions  already  made  to  be  legal,  but  to  prohibit  them  in  future.  Other- 
wise the  most  frightful  confusion  would  be  imported  into  very  many  families 
in  this  district  alone."  According  to  the  Madras  High  Court  the  particular 
Civil  Judge  was  a  Judge  of  "great  experience,"  but  as  the  High  Court  con- 
sidered that  according  to  "  the  writers  of  all  schools,"  the  adoption  by  a 
Brahman  of  his  sister's  son  was  not  valid  (who  those  writers  were  we  are 
not  told),  they  remanded  an  issue  as  to  the  existence  of  a  customary  law, 
and  in  doing  so  gave  two  directions,  of  which  the  following  is  the  most 
important:—"  The  evidence  should  be  such  as  to  prove  the  uniformity  and 
continuity  of  the  usage  and  the  conviction  of  those  following  it  that  they 
were  acting  in  accordance  with  law,  and  this  conviction  must  be  inferred 
from  the  evidence,"  "  In  return  to  this  issue  the  Civil  Judge  (E.F.  Webster) 
found  (on  a  consideration  of  oral  evidence  alone)  that  the  custom  has 
been  shown  to  be  uniform  because  uninterrupted.  That  the  existence  of  the 
custom  goes  back  as  far  as  134  years,  and  that  the  publicity  of  the  acts,  the 
general  acquiescence  of  the  people  in  those  acts  and  the  opinions  of  those 
amongst  [415]  the  people  who  are  acquainted  with  the  Shastras  that  such 
adoptions  are  valid,  all  go  distinctly  to  shew  a  conviction  among  the  people 
that  they  were  acting  in  accordance  with  law,  and  I  therefore  find  the 
issue  sent  down  in  the  affirmative,  "  One  would  have  thought  that  in 
Madras,  at  any  rate,  upon  that  evidence  and  that  finding  this  fetish  of 
the  Datfcaka  Mimansa  of  Nanda  Pandita  would  have  been  laid  for  ever. 
But  it  was  not  so ;  the  High  Court  found  that  "  there  was  no  evidence 
justifying  the  setting  up  of  a  rule  of  law  opposed  to  all  authorities,  and 
specifically  to  the  one  declared  by  almost  the  only  skilled  witness  examin- 
ed in  favour  of  the  custom  to  be  binding  in  the  very  district  in  which 
it  was  sought  to  enforce  it."  What  were  the  authorities  which  prevented 
the  High  Court  from  acting  on  that  evidence  ? 

The  next  two  oases  in  Madras  were  the  Full  Bench  oases  of  Eranjoli 
Illath  Vishnu  Nambudri  v.  Eranjoli  Illath  Krishnan  Nambudri  (1)  and 
Vayidinada  v.  Appu  (2)  in  which,  respectively,  the  custom  amongst 
Nambudri  Brahmans  to  adopt  a  sister's  son,  and  the  custom  in  Southern 
India  amongst  Brahmans  to  adopt  a  sister's  son  and  a  daughter's  son,  was 
held  ralid  notwithstanding  the  previous  decisions  of  that  Court  and  not- 
withstanding Mr.  Sutherland,  the  Dattaka  Mimansa  of  Nanda  Pandita  and 
the  Dattaka  Chandrika.  Neither  of  these  commentaries  are  referred  to  in 
the  judgment  in  the  former  of  those  two  cases,  and  in  the  latter  of  those 
two  cases,  although  the  text  of  Saunaka  as  given  in  the  Dattaka  Mimansa 
of  Nanda  Pandita  is  discussed  and  compared  with  the  text  of  Saunaka  as 
given  by  another  commentator,  not  one  word  is  said  in  the  judgment  about 
the  text  said  by  Nanda  Pandita  to  be  a  text  of  Sakalya.  The  Full  Bench 
evidently  placed  no  reliance  upon  the  latter  text. 

The  next  reported  case  in  Madras  is  Minakshi  v.  Bamanada  (3).  That 
case  was  decided  on  that  part  of  the  DattakafMimansa  of  Nanda  Pandita 
which  was  a  commentary  on  the  text  of  Saunaka  ;  and  again  no  reference 
is  made  in  support  of  the  opinion  of  the  [415]  Court  to  the  alleged  text 
of  Sakalya.  In  that  case  one  important  matter  was  that  the  Court  held 
'that  Mr.  Sutherland  had  mistranslated  the  concluding  words  of  paragraph 
20  of  section  II  of  the  Dattaka  Mimansa  of  Nanda  Pandita.  In  that  case 
the  Court  did  not  refer  to  the  Dattaka 
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The  result  of  a  consideration  of  the  reported  oases  from  Madras  ap- 
pears to  me  to  be  that  whenever  the  Madras  High  Court  permitted  the 
parties  to  call  evidence  to  contradict  the  Dattaka  Ohandrika  and  the 
Dattaka  Mimanaa  of  Nanda  Pandita,  the  result  was  that  the  prohibitions 
of  those  two  commentaries  were  discredited  and  were  proved  not  to  have 
been  accepted  by  the  people. 

I  shall  now  briefly  refer  to  the  three  cases  decided  in  Bombay  of 
which  the  reports  are  accessible  to  me,  and  in  which  the  factum  of  the 
adoption  was  found.  There  was  one  case  in  Bombay,  and  there  may  have 
been  more,  in  which  the  factum  of  the  adoption  was  not  proved. 

The  first  case  in  Bombay  of  which  I  have  a  report  is  Ganpatra 
Vireshvar  v.  Vithoba  Khandappa  (1).  Notwithstanding  the  attempts 
which  have  been  made  to  explain  away  the  decision  in  that  case  on  the 
statement,  which  appears  to  be  well  founded,  that  the  parties  were  in  fact 
Sudras,  yet  the  references  in  the  judgment  to  the  case  in  the  Privy  Council 
which  had  been  relied  upon  in  support  of  the  realidity  of  the  adoption  of  a 
sister's  son,  which  in  fact  had  taken  place,  leads  me  to  the  conclusion  that  Sir 
Eichard Couch, O.J.,and  Newton  and  Warden,  JJ.,con8idered  that  the  parties 
were  Yaishyas,  one  of  the  three  regenerate  classes  of  Hindus,  when  they 
held  that  the  adoption  of  a  sister's  son  having  taken  place  could  not  be  set 
aside.  The  arguments  of  the  vakils  on  each  side  depended  according  to 
the  report  on  the  supposed  fact  that  the  parties  belonged  to  one  of  the  three 
regenerate  classes  and  no  one  bad  at  any  time  suggested  that  the  adoption 
of  sister's  son  by  a  Sudra  would  not  be  valid. 

The  next  case  in  Bombay  is  Oopal  Narhar  Safray  v.  Hanmant 
Ganesh  Safray  and  Ganesh  Ramchandra  Safray  (2).  In  that  case 
[416]  the  Bombay  High  Court,  disregarding  the  previous  ruling  of  its  own 
Court  in  Ganpatra  Vireshvar  v.  Vithoba  Khandappa  (1),  held  that  the 
members  of  the  three  regenerate  classes  were  absolutely  prohibited  from, 
and  incapable  of,  adopting  a  sister's  son  or  a  daughter's  son  or  the  son  of 
any  other  woman  whom  they  could  not  marry  by  reason  of  propinquity, 
and  that  the  burden  of  proving  a  special  custom  to  the  contrary  lay  upon 
him  who  alleged  the  custom.  The  Court  accepted  the  text  said  by  Nanda 
Pandita  to  be  a  text  of  Sakalya  without  any  enquiry  as  to  its  authenticity. 
One  of  the  authorities  relied  upon  in  that  case  was  the  Dattaka  Chandrika 
which  the  Court  supposed  to  have  been  the  work  of  Devanda  Bhatta ; 
another  of  the  authorities  relied  upon  was  Luchmeenauth  Rao  Naik 
Kaliya  v.  Musammat  Bhina  Baee  (3)  which  had  not  decided,  as  it  was 
assumed  by  the  Bombay  High  Court  that  it  had,  that  the  adoption  of 
a  sister's  son  by  a  Brahman  in  these  provinces  was  invalid  ;  two  of  the 
other  oases  relied  upon  were  Narasammal  v.  Balaramcharlu  (4)  and 
Gopalayyan  v.  Raghupatiayyan  (5)  upon  which  I  have  already  commented. 

In  Bhagirthibai  v.  Radhabai  (6),  the  Court  followed  the  decision  to 
which  I  have  last  referred. 

I  have  now  referred  to  all  the  cases  of  which  I  am  aware  and  to  the 
reports  of  which  I  have  access  in  which  the  prohibitions  of  Nanda  Pandita 
and  Mr,  Sutherland  were  adopted.  It  appears  to  me  that  the  Courts  on 
the  authority  of  Mr.  Sutherland  or  of  Sir  William  Macnaghten  and  of 
those  who  echoed  their  statements  accepted  the  prohibition  of  Nanda 
Pandita  and  his  glosses  and  interpretations  of  texts  and  applied  them  to 
the  Hindus  in  most  of  those  cases  without  any  enquiry  at  all,  and  in  some 

(1)  4  B.H.O.R.A.C.J.  180.  (2)  3  B.  273. 

(3)  7  8.D.A.  N.W.P.  441.  (4)  M.H.C.R.  1862-3,  420.  (1  M.H.C.R.  420). 

(5)  M.H.O.R.  1871-2,  250  (7  M.H.O.R.  250).  (6)  3  B.  298. 
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of  6hem  without  any  adequate  enquiry,  as  to  whether  those  prohibitions, 
those  glosses  and  interpretations,  and  those  texts  were  justified  or  had 
ever  been  accepted  by  the  Hindus  of  the  schools  to  which  the  oases 
related.  Further,  it  appears  to  ma  that  in  the  remainder  of  those  cases 
the  Judges  acted  on  the  assumption  that  on  questions  [417]  of  adoption 
the  usages  of  the  people  were  to  be  completely  disregarded  and  to  be 
treated  as  not  worthy  of  consideration,  if,  unfortunately  for  the  people,  their 
usages  conflicted  with  the  prohibitions  of  Nanda  Pandita  and  of  Mr. 
Sutherland. 

So  much  confusion  has  been  imported  into  this  case  by  the  un- 
warranted assumption  that  the  Hindus  of  these  provinces  who  are  subject 
to  the  School  of  Benares  have  moulded  their  usages  so  as  to  bring  them 
in  to  accordance  with  the  rulings  of  High  Court  Judges  of  Madras  and 
Bombay,  that  I  must  point  out  that  a  dispassionate  consideration  of  the 
reported  cases  from  Madras  shows  that  those  rulings  have  not  had  the 
effect,  even  in  Madras,  which  we  are  asked  to  assume  that  they  have  had 
in  these  provinces.  No  matter  what  may  have  been  the  effect  of  those 
rulings  upon  the  usages  of  the  people  in  Madras  and  Bombay,  what  we 
have  to  act  upon  in  this  case  is  the  law  of  the  School  of  Benares. 

So  far  as  this  point  before  us  is  concerned,  I  consider  that  the  ques- 
tion as  to  whether  amongst  the  three  regenerate  classes  in  these  provinces 
which  are  subject  to  the  Benares  School  of  Hindu  Law,  an  adoption  of  a 
sister's  son  of  a  daughter's  son,  and  of  the  son  of  a  sister  of  the  mother 
of  an  adopter  is,  according  to  the  test  of  the  Hindu  law,  permissible  or  is 
prohibited  is  not  concluded  by  authority,  and  we  are  entitled  to  express 
our  opinion  upon  it  in  this  case.  There  is  in  my  opinion  absolutely  no 
proof,  clear  or  otherwise,  that  the  prohibitions  of  Nanda  Pandita  and  Mr. 
Sutherland  against  such  adoptions  have  ever  been  received  by  the  Benares 
School  of  Hindu  Law  and  sanctioned  by  usage  in  these  provinces  ;  indeed 
Case  XII  in  the  Second  Volume  of  Macnaghten's  Hindu  Law  and  the  case 
in  7  S,  D.  A.  N.  W.  P.,  441,  suggests  to  my  mind  that  no  such  prohibi- 
tion had  down  to  1852  been  recognised  or  adopted  in  these  provinces. 
Further,  in  my  opinion,  it  has  not  been  shown  that  any  text  of  the  Hindu 
Law  of  the  Benares  School  contains  any  such  prohibition. 

In  my  opinion,  it  has  not  been  shown  that  the  adoption  in  this  case, 
if  it  in  fact  took  place,  by  Madho  Singh  of  his  mother's  sister's  son  was 
prohibited  or  illegal  by  the  law  of  the  Benares  School  which  [418] 
applies  in  these  provinces  and  to  the  parties.  If  it  were  necessary,  1  would 
be  preparad  to  go  further  and  to  hold  that  the  adoption  of  a  son  of  a 
mother's  sister  amongst  the  three  regenerate  classes  of  Hindus  subject  to 
the  School  of  Benares  is  not  only  not  prohibited,  but  is  valid.  I  would 
set  aside  the  decree  under  appeal  on  this  preliminary  point  and  remand 
the  case  under  section  562  of  the  Code  of  Civil  Procedure. 

KNOX,  J. —  I  have  had  full  opportunity  for  carefully  studying  the  very 
able  and  exhaustive  judgment  of  the  learned  Chief  Justice.  It  would  be 
waste  of  time  to  go  over  the  same  ground.  I  concur  fully  in  holding  that 
what  the  respondents  ask  us  to  acoept  as  an  undisputed  doctrine  of  Hindu 
law  cannot  be  accepted  as  such  ;  that  it  was  for  the  respondents  to  estab- 
lish that  the  so-called  undisputed  doctrine  of  Hindu  law  under  which 
they  impeach  the  adoption  of  Bhagwan  Singh  had  been  accepted  in  and 
sanctioned  by  the  usage  of  the  Benares  School,  and  that  as  they  have  not 
done  this  the  case  must  be  remanded  under  s.  562  of  the  Code  of  Civil 
Procedure. 
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The  texts  pressed  upon  us  by  the  respondents  for  acceptance  are  texts 
from  the  Smriti  of  Saunaka  and  a  text  said  to  be  a  text  of  Sakalya. 

On  the  texts  from  the  Smriti  of  Saunaka,  Nanda  Paudita  in  his  Dat- 
taka Mimansa  bases  all  the  several  reasons  he  puts  forward  for  pronoun- 
cing that  the  adoption  of  a  daughter's  son,  a  sister's  son  and  a  mother's 
sister's  son  is  invalid.  Thj  fragment  said  to  be  from  Sakalya  is  added  as 
a  text  corroborating  his  teaphing  upon  the  subject. 

Dr.  Buhler  in  a  vary  interesting  paper  re-produced  in  the  Journal  of 
the  Asiatic  Society,  1866,  p.  149,  gives  the  text  and  translation  of  a 
manuscript  known  to  Sastris  as  the  Bribat  Saunaka  Smriti.  It  is  termed 
Saunakya  Karika,  and  is  the  work  which  Nanda  Pandita  and  other 
writers  on  adoption  quote.  Dr.  Buhler  collated  his  manuscript  with  the 
text  as  re-produced  in  the  Dattaka  Mimansa,  the  Dattaka  Chandrika,  the 
Vyavahara  Mayukha,  and  the  Sanskara  Kaustubha  with  this  result.  The 
first  of  the  two  [419]  passages  on  which  Nanda  -  Pandita  relies  as  quoted 
by  Nanda  Pandita,  differs  materially  from  the  text  as  quoted  by  other 
commentators,  and  it  also  differs  from  the  manuscript  in  the  possession 
of  Dr.  Buhler.  The  passage  as  quoted  by  all  the  commentator?  consists 
of  two  ordinary  slokas,  and  of  the  text  of  those  slokas  there  are  no  less 
than  five  different  readings.  The  Dattaka  Chandrika  alone  agrees  with 
the  Datfcaka  Mimansa  as  to  the  language  of  the  original  text.  As 
Nilkantha  in  the  Vyavahara  Mayukha  quotes  the  original  text, the  inference 
is  that  this  form  of  adoption  is  valid  amongst  all  classes,  Sudras  included. 
The  text  of  Dr.  Buhler's  manuscript  favours  the  readings  given  by 
Nilkantha,  though  differing  from  it.  By.  substituting  a  "  but  "  (g)  for  an 
"  and  "  (^rft)  the  Dattaka  Mimansa  and  the  Dattaka  Chandrika  bring 
out  a  prohibition.  But  the  Dattaka  Mimanaa  alone  _goes  further  and 
inserts  half  a  sloka  which  runs  as  follows  : — 

3Tt|roTTT^R'  »TTR?T  *nT7T»T2T:  5rT:  W>F3^.  which  means  that  amongst 
the  three  castes  beginning  with  the  Brahmans  a  sister's  son  is  nowhere 
adopted." 

This  half  sloka  is  not  to  be  found  in  the  text  as  re-produced  by  any  of 
the  other  commentators,  and,  coming  in  as  a  half  sloka  by  itself,  it  raises 
the  suspicion  that  it  is  a  passage  interpolated  into  the  original  text  in  order 
to  strengthen  the  reading  of  the  preceding  text  where  it  differs  from  the 
text  as  given  by  the  other  commentators. 

In  the  second  of  the  texts  on  which  Nanda  Pandita  relies  there  is  a 
reading  which,  if  the  true  one,  would  most  seriously  affect  the  value  of  the 
comments  made  by  Nanda  Pandita.  It  is  the  text  which  was  quoted  so 
often  at  the  hearing  and  which  contains  the  word  JJ^NNS..  The 


latter  half  of  this  word  is  exactly  re-produced  in  the  Greek 
and  its  literal  meaning  is  "bearing  the  shadow."  Nanda  Pandita  trans- 
lates it  as  "  bearing  the  resemblance  of  a  son,"  and  on  this  one  word  he 
builds  up  the  whole  of  his  theory  that  the  boy  must  be  one  who  was  cap- 
able of  having  sprung  from  the  adopter  through  Niyog.  If  the  original  text 
does  [420]  not  contain  the  word  Jf^SFTR'f  the  ground  work  for  all  this 
doctrine  fails,  and  the  fabric  built  upon  it  melts  into  thin  air.  The  author 
of  the  Sanskara  Kaustubha  also  quotes  the  same  text  from  the  Smriti  cf 
Saunaka,  but,  according  to  him,  the  text  runs  : — 
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IpT,  a  reading    which    at   first   blush   seems  more  natural   and    suitable.       1395 
Ifc  means   "  the  boy   having    been   adorned  with  clothes  -and   ornaments     JUNE  27. 
and  having  come  under  the  shadow   of  an  umbrella."     If  this  reading 
be    the  true  reading  of  Saunnka's  text,  not   even  the  ingenuity  of  Nanda 


Pandita   could   have   evolved   out   of 


FULL 
the  idea   of    "  Niyoga."     BENCH. 

Even  if  the  reading  given   by  Nauda   Pandita  is   the  accurate  one,  I    17  A.  291 
still  cannot  and  do  not  accept  the  strained  interpretation  which  he  brings     (P.B.)  = 
out  of  3^5TTR"f  .     The  natural  meaning  is  that  the  boy,  who  before  adop-    18  A.W.H 
tion  was  no  son  of  his  adoptive  father,  now  bears  the  representation  of  a  (^95;  167, 
son.     I  am  not  prepared  to  abandon  this  natural  meaning  and  to    accept 
the  confused  array  of  errors  which    Nanda  Pandita  has  evolved.     This 
subject  has  been  so  fully  treated  by  the  learned    Chief  Justice  that  I  will 
say  no  more   than  that  I  fully  concur  with  what  he  has  said   on  Nanda 
Pandita's  comments  on  his  texts. 

Is  it  strange  that  I  should  view  with  some  distrust  the  meaning 
given  in  the  Dattaka  Mimansa  when  I  find  such  material  differences  in 
the  reading  of  both  the  texts  quoted  by  Nanda  Pandita  as  the  authority 
for  his  law?  I  am  not  ignorant  of  the  fact  that  the  Vyavabara  Mayukha 
and  the  Sanskara  Kaustubha  are  not  authorities  in  the  Benares  School,  but 
all  profess  to  re-  produce  a  genuine  and  identical  text  of  a  Dharmasastri. 
Some  ono  must  have  read  or  remembered  wrongly  the  original  text,  and, 
in  the  absence  of  evidence,  how  am  I  to  decide  which  was  the  true  version 
of  the  text  as  it  stood  in  the  original  ? 

It  is  impossible  to  examine  critically  the  small  fragment  said  to  be 
quoted  from  Sakalya.  It  stands  without  beginning,  without  end,  and  with 
no  reference  as  to  the  work  from  which  it  is  taken.  It  may  not  be  Sakalya's 
at  all.  Nanda  Pandita  is  known  to  have  [421]  erred  in  references  before. 
It  may  be  a  text  of  Sakalya,  but  without  the  context,  I  decline  to  draw 
any  inference  of  any  kind  from  it. 

These  criticisms  would  be  totally  uncalled  for  and  out  of  place  if  there 
were  before  me  evidence  that  the  Benares  School  had  taken  Nanda 
Pandita's  reading  of  Saunaka  as  the  correct  one,  or  given  to  his  interpre- 
tation of  it  the  sanction  of  usage.  But  it  is  otherwise  when  I  am  asked 
to  accept  them  as  genuine  and  undoubted  texts  of  Hindu  law  accurately 
quoted  and  accurately  interpreted. 

I  would  answer  the  reference  in  the  manner  proposed  by  the  learned 
Chief  Justice. 

BLAIR,  J.  —  I  concur  in  the  order  proposed  by  the  Chief  Justice  and 
in  the  reasoning  by  which  he  has  arrived  at  his  conclusion.  I  am  not 
satisfied  that  Nanda  Pandita  has  been  accepted  in  the  provinces  governed 
by  the  Mitakshara  as  an  undoubted  authority  upon  the  law  of  the  Benares 
School.  I  think  the  texts  cited  by  him  are  by  no  means  certain  to  be 
accurate  and  complete,  or  to  have  been  correctly  construed  by  him  and 
later  commentators.  In  the  absence  therefore  of  evidence  of  usage  having 
the  force  of  law,  I  must  decline  to  impose  upon  the  Hindu  community 
restrictions  which  are  not  proved  to  have  obtained  their  general  and  con- 
tinued sanction. 

BURKITT  J,  —  I  fully  concur  in  the  very  elaborate  and  exhaustive 
judgment  which  has  just  been  pronounced  by  the  learned  Chief  Justice, 
and  in  the  terms  of  reasoning  on  which  it  is  founded.  I  will  only  add  that 
that  judgment  does  not  impose  any  restriction  on  any  class  of  Hindus  in 
the  matter  of  adoption.  It  does  not  make  it  compulsory  on  any  Hindu 
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to  adopt  his  daughter's  son,  or  his  sister's  son,  or  the  son  of  his  mother's 
sister.  It  does  no  more  than  lay  down  that  such  an  adoption,  if  made, 
is  not  invalid  according  to  the  law  of  the  Benares  School.  I  quite  fail  to 
see  how  such  an  exposition  of  the  law  of  that  school  can  have  the  effect 
of  "  shaking  settled  titles,"  as  my  brother  Banerji  appears  to  apprehend. 
•  I  would  set  aside  the  decree  under  appeal,  and  would  remand  the 
case  under  the  provisions  of  s.  562  of  the  Code  of  Civil  Procedure  to  the 
Court  against  whoso  decree  this  appeal  is  made,  with  directions  to  proceed 
to  determine  the  suit  on  the  merits. 


17  A.  422  =  15  A, W.N.  (1895)  112. 

[422]    EEVJSIONAL  CIVIL. 

Before  Mr.  Justice  Blair  and  Mr,  Justice  Burkitt. 


SARMAN   LAL  (Plaintiff]  v.  KHUBAN  AND  OTHERS  (Defendants.)* 
[6th  December,  1894.] 

Revision— Act  No.  IX  of  1887  (Provincial  Small  Cause  Courts  Act),  s.  25—  Civil 
Procedure  Code,  s.  622—  Grounds  upon  which  an  application  for  revision  under  s.  25 
of  Act  No.  IX  of  1887  will  be  entertained. 

It  is  no  ground  for  revision  under  s.  25  of  Act  No.  IX  of  1887  that  the  Court 
whose  order  it  is  sought  to  revise  may  have  come  to  an  erroneous  deoision  on  a 
point  of  limitation.  Amir  Hasan  Khan  v.  Shco  Baksh  Singh  (1)  referred  to. 

[P. ,20  A.  78  (79)  =  17  A.W.N.  168;  21  A.  69  (91);  18  A, W.N.  74;  R.,  29  A.  609  (526)  =  23 
A.W.N.  104  ;  21  B.  250  (255)  ;  6  A.LJ,  944  =  3  Ind.  Gas.  817  ;  11  A.L.J,  295 
(296)  ;  19  Ind,  Gas.  782.] 

[N.B.— See  also  16  A.  476  =  14  A.W.N.  (1894),  183  for  a  report  of  the  reference  to  the 
Full  Bench.— Ed.] 

THIS  was  an  application  to  revise  a  judgment  and  decree  of  a  Court 
of  Small  Causes,  the  sole  ground  being  that  the  Court  had  dismissed  the 
suit  on  an  erroneous  finding  as  to  a  question  of  limitation.  The  case  was 
referred  to  the  Full  Bench  for  decision  as  to  the  principles  upon  which 
s.  25  of  Act  No.  IX  of  1887  ought  to  be  applied.  (See  I.L.B.,  16  All, 
476).  After  the  decision  of  the  Full  Bench  the  case  was  returned  to  a 
Division  Bench  for  disposal. 

Babu  Jogindro  Nath  Chaudhri,  for  the  applicant. 

The  opposite  parties  were  not  represented. 

JUDGMENT. 

BLAIR  and  BORKITT,  JJ. — This  application  for  revision  is  based 
upon  the  allegation  that  the  Small  Cause  Court,  which  is  the  Court  of 
original  jurisdiction,  had  tried  and  wrongly  decided  a  question  of  limita- 
tion. We  are  asked  now  in  this  application  under  s.  25  of  Act  IX  of 
1887  to  re-open  that  question  in  revision.  Our  attention  has  been  called 
to  the  Full  Bench  judgment  of  this  Court  in  this  case  in  answer  to  a 
reference  by  one  of  our  number.  It  was  there  argued  that  s.  25  of  the 
Small  Cause  Court  Act  was  not  simply  co-extensive  with  s.  622  of  the 
Code  of  Civil  Procedure.  We  all  were  of  opinion  that  in  the  exercise  of 
our  discretion  we  ought  to  apply  to  cases  brought  before  us  under  s.  25 
of  Act  IX  of  1887  the  general  principle  embodied  in  s.  622  of  the  Code 

*  Civil  Revision  No.  5  of  1894,  from  an  order  of  the  Judge  of  the  Court  of  Small 
Causes  at  Agra,  dated  the  10th  October  1893. 

(1)  11  0.  6. 
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of  Oivil  Procedure.     The  ruling  of  the  Court  was  ifcself  to  this  effect,  that        1894 
the  considerations  to  be  applied   to   such  an    application  for  revision  as      DEC.  6- 
[423]  this  did  not  differ  materially    from    those  applicable  under  s.  62:., 
and  which  were  applied  before  the  decision  of  the  ewe  Amir  Hassan  Khan      REVI- 
v.  Sheo  Baksh  Singh  by  their  Lordships  of  the  Privy  Council.     The  case     siONAL 
was  reported  in  I.L.R.,  11  Cal.,  6.     It  appears   to  us  that  we  have  no      CIVIL. 

clear  and  satisfactory  guidance  from  the  decided  cases  as  to  what  was        

held  by  this  Court  to  be  the  scope  of  s.  622  before  the  clear  and  definite  17  I.  422  = 
ruling  in  that  case.     It  seems  quite  certain  that   there  was  no   consistent  13  A.W.N. 
course  of  decision  in  this  Court.     Abundance  of  rulings  can  be  found,  some   (1893)  112. 
entertaining  wider  and  some   entertaining  narrower  views  of    the  limita- 
tions   imposed    by    that   section.     We  consider   the  closer   and    stricter 
interpretation  to  be  most  in  accord  with  the  intention  of  the   Legislature, 
and  we  therefore  in  our  discretion  refuse  to  try  in   revision,  and  to  reopen 
the  questions  of  law  and  fact  which  we  have  in  the  exercise  of  its  jurisdiction 
been  decided  upon  evidence  by  a  Court  whose  decision  upon  such  a  point 
has  bean  made   final  by  law.     We  reject  the  application. 

Application  rejected. 


17  A.  423=13  A.W.N.  (1893)  88. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 


MUHAMMAD  HUSAIN  (Plaintiff)  v.  BADRI  PRASAD  (Defendant).* 
[5th  March,  1895.1 

Act  No.  XII  o/133l  (N.W.P.  Ben1,  Ac'.),  s.  93  (h)  -Suit  by  re :orded  co-sharer  for  record- 
ed share  of  profits— Adverse  possession. 

The  mere  niroamstance  that  a  co-sharer's  name  is  recorded  in  the  Revenue 
papers  will  not  prevent  a  suit  by  him  for  his  share  of  profits  being  barred  by 
limitation  if  in  faot  be  bus  received  no  profits  for  more  than  twelve  years  prior 
to  such  suit.  Maksoid  Ali  Khan  v.  Ohazse  ood  deen  (1)  and  Tulshi  Singh  v. 
Lachman  Singh  (-2)  followed. 

[R.,  13  C.P.L.R.  99  (102).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Aikman,  J. 

Munshi  Madho  Prasad,  for  the  appellant. 
Mr.  A.  H.  S.  Reid,  for  the  respondent. 

JUDGMENT. 

[424]  AIKMAN,  J. — This  was  a  suit  under  clause  (h)  of  s.  93  of  Act 
No.  XII  of  1881  to  recover  profits  for  the  years  1293,  1294  and  1295  F. 
The  defence  was  that,  although  the  plaintiff  had  purchased  this  property 
about  21  years  ago,  he  had  never  got  possession  of  it,  and  that  for  upwards 
of  12  years  the  defendant  had  been  in  adverse  possession.  The  Court  of 
first  instance,  the  Assistant  Collector  of  Aligarh,  decreed  plaintiff's  claim 
in  part.  On  appeal  this  decree  was  reversed  by  the  learned  District  Judge, 
who  dismissed  the  plaintiff's  claim.  The  plaintiff  comes  here  in  second 

•  Second  Appeal  No.  707  of  1894,  from  a  decree  of  L,  G.  Evans,  Esq.,  District 
Judge  of  Aligarh,  dated  the  28th  March  1894,  reversing  a  decree  of  Babu  Dalthainban 
Singh,  Assistant  Collector,  1st  class,  dated  the  27th  September  1889. 

(1)  N.W.P.H.O.R.  (1868)  158  =  3  Agra  158.  (Q)  1  A.W.N.  (1881)  20. 
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1895  appeal.  The  plaintiff  relies  on  the  fact  that  he  is  a  recorded  co-sharer.  He 
MARCH  5.  does  not  assert  that  he  ever  received  profits  of  the  shares  of  which  he  is 

recorded  as  being  in  possession.  It  appears  that  he  brought  a  suit  to  recover 

APPEL-     the  profits  for  1283  Fasli  which  would  fall  due  on  the  1st  of  August  1876. 

LATE       There  is  nothing  on  the  record  to  show  when  this  suit  was  brought ;  but  it 

CIVIL,      appears  from  a  copy  of  the  Assistant  Collector's  judgment    that  it  was 

decided  on  the  26th  of  August  1879.     From  that  judgment  it  appears  that 

17  A.  423-  the  defendants  to  that  suit  raised  a  plea  similar  to  that  which  is  now  put 

18  A-W.N.    forward,  namely,  that  the  plaintiff  had  never  received  any  portion   of   tha 
(1893)  88,    profits.     The  Assistant  Collector  in  1879  gave  the  plaintiff  a  decree,  but  this 

decree  was  set  aside  in  appeal,  for  what  reasons  does  not  appear,  as  no  copy 
of  the  appellate  judgment  is  produced.  In  appeal  it  is  urged  that  the  plain- 
tiff's claim  was  not  barred  by  any  adverse  title  acquired  by  the  defendant, 
inasmuch  as  the  defendant  for  the  first  time  in  1879  denied  the  plaintiff's 
title.  With  regard  to  that  plea  I  would  observe  that  it  is  nob  shown  that 
it  was  in  1879  that  the  defendant  first  denied  the  plaintiff's  title.  From 
the  defence  in  the  former  suit  and  from  the  fact  that  it  is. not  shown  that 
the  plaintiff  ever  received  any  profits  [from  this  share,  I  infer  that  the 
defendant  has  all  along  denied  the  plaintiff's  title.  The  rulings  of  this 
Court  in  Maksood  Ali  Khan  v.  Ghaz&e-ood  deen  (l)  and  Tulshi  Singh 
v.  Lachman  Singh  (2)  are  clearly  in  the  respondent's  favour.  In  my  opi- 
nion the  decision  of  the  lower  appellate  Court  is  right.  I  dismiss  this 
appeal  with  costs. 

Appeal   dismissed. 


17  A.  425  =  15  A.W.N  (1895)  82. 
[425]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 


LAKHMI  CHAND  (Decree-holder)  v.  BAT  LAM  DAS  (Judgment- debtor).* 

[6th   March  1895.] 

Execution  cf  d,  one  -Limitation— Exfculion  s/cyed  by  reason  of  an  injunction  for  more 
than  th^ee  years — Revival  of  previous  appl  cition  for  (xeculion. 

A  decree-holder  in  execution  of  bis  decree  attached  a  decree  held  by  h's  judg- 
ment debtor.  Oa  the  3rd  of  July  1888  the  decree-holder  applied  for  execution  of 
his  decree  by  enforcement  of  the  second  decree,  and  in  pursuance  of  this  appli- 
cation obtained  attachment  of  certain  property  as  belonging  to  the  judgrnent- 
debtor  under  th9  second  decree.  Subsequently  a  suit  was  filed  by  the  son  of  such 
judgment-debtor  claiming  the  property  as  his  own,  and  in  that  suit  an  injunction 
was  granted  staying  execution  under  the  application  of  the  3rd  of  July  1888  until 
the  suit  was  decided.  The  application  for  execution  was  thereupon  struck  off, 
but  the  attachment  wis  maintained.  On  the  19th  of  Miroh  1892  the  suit  was 
dismissed  and  the  injunction  oatr>e  to  an  end.  Oa  tbe  29th  of  October  1892  a 
freeh  application  was  made  for  execution. 

Held  t-hat  this  second  application  was  not  barred  by  limitation,  but  w*s  to  be 
regarded  as  an  application  to  renew  tbe  proceedings  commenced  by  the  former 
application,  which  had  been  suspended  by  the  aot  of  the  Court  and  not.  by 
anything  for  which  the  decree-holder  was  responsible.  Peary  Mohan  Chowdhry 


*  Second  Appeal  No.  693  of  1894,  from  an  order  of  J.  Danman,  E?q  ,  District 
Judge  of  Benares,  datod  the  25th  April  1894,  confirming  an  order  of  Babu  Nil  Madhub 
Boy,  Subordinate  Judge  of  Benares,  dated  the  24th  June,  1893, 

(1)  N.W.P.H.C.R.  (1868)  158  =  3  Agra  158.  (2)  1  A.W.N,  (1881)  20. 
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v.  Romish  Chundar  Nitniy  (1)  ;  Kilyinbhzi  Dlochaid  v.  Ghanaihimlal  Jadu- 
niihji  (-2)  aad  Paras  Ram  v.  Gardner  (3)  referred  to. 

(R.,  14  C.L.J.  610  (612)  =  11  lad.  Gas.  48.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of   Aikuian,  J. 

Mr.  Abdul  Majid,  for  the  appellant. 

Maulvi  Muhammad  Ishaq,  for  the  respondent. 

JUDGMENT. 

AIRMAN,  J.— On  the  18th  of  May  1887  Likhmi  Ohand,  the  appellant 
in  the  case,  got  a  decree  against  certain  persons,  amongst  whom  were  two 
men  named  Sham  Ohand  and  Shiam  Sundar  Lai.  These  two  judgment- 
debtors  had,  on  the  24th  of  December  1884,  got  a  decree  against  one 
Ballam  Das,  the  respondent  in  this  aopeal.  On  Babu  Lakhmi  Ghand'g 
application  that  decree  of  the  24th  of  December  1884  was  attached  on  the 
15bh  of  June  1887,  under  the  provisions  of  s.  273  of  the  Code  of  Civil 
Procedure,  in  execution  of  his  decree.  Both  decrees  were  passed  by  the 
same  Court.  The  law  [426]  is  not  quite  clear  as  to  what  should  be  done 
by  an  attaching  decree-holder  in  such  a  case,  but  it  has  been  held  in  Peary 
Mohun  Chowdhry  v.  Romesh  Ghunder  Nundy  (1)  that  a  person  attaching  a 
decree  is  a  representative  of  the  decree- holder  within  the  meaning  of  s.  244, 
ol.  (c)  of  the  Code  of  Civil  Procedure,  and  is  entitled  to  have  execution  of 
the  attached  decree  enforced  oa  his  application,  and  with  this  opinion  I 
entirely  concur. 

On  the  3rd  of  July  1888,  Likhmi  Chand  applied  for  the  execution  of 
his  own  decree  by  enforcemanb  of  the  decree  of  1884  against  the  property 
of  Ballam  Das  and  by  crediting  the  sale-proceeds  to  the  applicant's 
decree.  Notice  was  issued  to  Ballam  Das  under  the  provisions  of  s.  248 
of  the  Code.  He  showed  no  cause  against  the  execution,  and  accordingly 
certain  property  belonging  to  him  was  attached  on  the  31st  of  July  1888, 
and  ordered  to  be  sold  on  the  17th  of  January,  1889.  In  the  meanwhile 
Manni.Lal,  the  son  of  Ballam  Das,  brought  a  regular  suit  to  have  it 
declared  that  the  property  attached  as  belonging  to  Ballam  Das 
was  in  reality  his  (that  is,  Manni  Lai's)  property.  An  injunction 
was  issued  by  the  Court  in  which  this  suit  was  filed  staying  the 
execution  against  Ballam  Das  which  was  then  in  progress.  On  tb.Q  30bh 
of  January  1889,  on  the  motion  of  the  decree-holder's  pleader,  the 
execution  case  was  filed  with  liberty  to  him  to  proceed  with  it  when 
the  injunction  was  taken  off,  the  attachment  of  Ballam  Das'  property 
being  maintained.  On  the  19bh  of  March  1892  Manni  Lai's  suit  was 
dismissed,  and  with  the  dismissal  of  this  suit  the  injunction  came  to  an 
end  after  having  been  in  force  for  upwards  of  three  years.  Oa  the  29fch 
of  October  1892  the  present  application  was  made  asking  that  the  decree 
of  1884  should  be  executed  and  the  money  realized  by  its  execution 
should  ba  applied  in  satisfaction  of  the  decree  of  the  attaching  creditor. 
"Tne  judgment-debtor,  Ballam  Das,  objected  that  the  attached  decree  had 
become  barrod  by  limitation.  Both  the  Subordinate  Judge  and  the 
District  Judge  have  sustained  the  plea  and  dismissed  the  appellant's 
application.  Hence  tbe  appeal  to  this  Court. 

[427]  In  my  opinion  the  lower  Courts  were  clearly  wrong  in  refus- 
ing the  application.  At  the  time  when  the  application  of  the  3rd  of  July 
1888  was  made  the  decree  against  the  respondent  was  .ilive.  It  is  true 
that  upwards  of  three  years  had  elapsed  between  the  date  of  that;  and  the 
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1895       date  of  the  present  application  ;  but  this  is  due  to  no  fault  or  laches  of  the 

MARCH  6.    attaching  creditor,  but  to  this  fact  that  the  proceedings  in  execution  were 

stayed  by  an  order  of  Court.     Section  15  of  the  Indian  Limitation  Act  prc  - 

APPEL-     vides  for  the  exclusion  from  the  period  of  limitation  of  the  time  during 

LATE       which  an  injunction  has  continued  in  force,  but  this  provision  applies  only 

GlVIL       *o  suits  and  does   not  extend  to  applications.     I  think  it  is  unfortunate 

that  the  Legislature  did  not  make  clear  provision  in  the  Limitation  Act 

17  A.  425=  for  a  case  like  the  present.  In  a  case  somewhat  similar  to  the  present 
15  i.W.N.  case — Kalyanbhai  Dipchand  v.  Ghunashamlal  Jadunathji  (l) — Melvi'le,  J., 
(1895)  82,  commented  on  the  "monstrous  injustice"  that  would  ensue  if  art.  179  of 
Act  No.  XV  of  1877,  which  governs  the  execution  of  decrees,  were  applied 
strictly  to  cases  like  the  present.  Courts  in  this  country  have  frequently 
been  struck  by  the  difficulty  caused  by  the  defect  in  the  Limitation  Act 
adverted  to  above.  Sometimes  the  difficulty  has  been  got  over  by  holding 
that  art.  178  of  the  Act  applies.  That  article  allows  a  period  of  three 
years'  limitation  for  "  applications  for  which  no  period  of  limitation  is 
provided  elsewhere  in  the  schedule  or  by  the  Code  of  Civil  Procedure, 
8.  230."  This  period  runs  from  the  time  when  the  right  to  apply  accrues. 
Other  Courts,  and  amongst  them  a  Full  Bench  of  this  Court  in  Paras 
Bam  v.  Gardner  (2),  have  held  that  a  renewed  application  for  execution 
is  not  a  fresh  application,  but  a  continuance  or  revival  of  the  previous 
application  which  had  been  interrupted  owing  to  a  cause  for  which  the 
appellant  was  not  responsible.  Looking  to  the  terms  of  the  order  of  the 
30th  of  January  1889,  which  was  passed  in  this  case,  I  prefer  to  regard  the 
present  application  as  an  application  to  renew  the  previous  proceeding  which 
was  in  abeyance  owing  to  the  injunction.  In  this  view  the  decree-holder's 
application  was  not  in  any  way  barred.  I  am  unable  to  follow  the  lower 
Courts  in  [428]  their  opinion  that  no  application  was  ever  made  to  execute 
the  attached  decree  of  the  attaching  creditor.  Not  only  was  the  application 
of  the  3rd  of  July  1888  an  application  to  execute  the  attached  decree,  but 
the  application  was  granted.  It  was  objected  by  the  learned  vakil  for 
the  respondent  that  the  application  of  the  3rd  of  July  1888  was  defective, 
inasmuch  as  it  did  not  give  all  the  particulars  required  by  s.  235  of  the 
Code  of  Civil  Procedure  in  regard  to  the  attached  decree  In  my  opinion 
the  particulars  which  the  application  gives  were  sufficient,  and  in  any  case 
the  judgment-debtor,  by  neglecting  to  show  any  cause  against  the  execution 
when  opportunity  was  given  him,  has,  I  hold,  lost  his  right  to  rely  on 
any  objection  of  this  nature.  For  the  above  reasons  I  decree  the  appeal 
with  costs  in  all  Courts,  and,  setting  aside  the  orders  of  the  lower  Courts, 
remand  the  case  under  the  provisions  of  s.  562  of  the  Code  of  Civil 
Procedure  with  directions  to  re-admit  the  application  under  its  original 
number  in  the  register  and  proceed  to  dispose  of  it  according  to  law. 

Appeal  decreed  and  cause  remanded. 


(1)  5  B.  29, 


(2)  1  A.  355, 
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17  All.  429 


17  A,  428  =  15  A.W.N.  (1895)  93. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Burkiit. 


MANOHAR  SINGH  (Plaintiff)  v.  SUMIRTA  KUAR  (Defendant)* 
[6th  March,  1895.] 

Burden,  of  froof— Mortgage  deed—Recitils  in  instrument— Act  No.  HI  of  1877  (Indian 
Registration  Act)  ss.  59,  60—  Evidence. 

In  a  suit  brought  by  a  mortgagee  upon  a  mortgage  by  conditional  sale  for 
payment  of  the  mortgage-debt  or  in  default  for  foreolosure,  one  of  the  defendants, 
not  being  one  of  the  original  mortgagees,  but  a  purchaser  at  auction-sale  under 
a  Rent  Court  deoree,  resisted  the  suit  and  put  the  plaintiff  to  proof  on  the  docu- 
ment under  which  be  claimed.  Held  that  the  mere  production  of  the  deed  of 
mortgage  which  had  been  thus  questioned  and  the  fact  that  that  deed  of  mort- 
gage contained  an  endorsement  certificate  by  the  Registrar  in  the  usual  manner 
uuder  s.  59  of  Act  No.  Ill  of  1877,  were  not  sufficient  to  shift  the  burden  of 
proof  on  to  the  defendants. 

Recital?  in  an  instrument  may  be  conclusive  and  are  always  evidence  against 
the  parting  who  make  them,  but  they  are  not  evidence  against  third  parties. 
Brc>jcshware  Peshakir  v.  Budhanuddi  (1)  referred  to. 

[Not  P..  11  <*  L.J,  221  (222)  ;  11  A.L.J.  371  (375)  ;  R..  5  G  L.J.  653  (658)  ;  6  C.L.J. 
059  (6611  =  3  M.L.T.  38  ;  15  C.L.J.  7  (9|  =  17C.W.N,  108  (110)  =  13  Ind.  Gas,  120; 
13  C.P.L.R.  1  ;  3  Ind.  Gas.  91  (92)  ;  18  Ind.  Gas.  744;  5  O.  C.  18  (24),] 

[429]  ONE  Manohar  Singh  brought  a  suit  upon  a  deed  of  conditional 
sale,  claiming  either  payment  of  the  mortgage-debt  or  foreclosure  of  the 
mortgage,  against  the  heirs  of  the  mortgagor  and  against  one  Musammat 
Sumirta  Kuar,  who  had  purchase3  the  property  claimed  at  auction-sale 
under  a  decree  of  a  Revenue  Court,  and,  as  the  plaintiff  alleged,  with 
knowledge  of  hig  (tho  plaintiff's)  mortgage  over  the  property. 

Of  the  defendants,  heirs  of  the  alleged  mortgagor,  one  did  not  enter 
an  appearance,  and  the  rest  confessed  judgment.  The  defendant  auction- 
purchaser,  however,  filed  a  written  statement  in  which  she  pleaded  that 
the  plaintiff's  deed  was  executed  by  the  mortgagor,  who  was  a  near  re- 
lation of  his,  fictitiously  and  collusively  and  without  consideration.  She 
also  objected  to  the  amount  of  interest  claimed. 

OQ  these  pleadings  the  Court  of  first  instance  (Subordinate  Judge  of 
Cawnpore)  found  that  no  consideration  had  passed  under  the  deed  sued 
upon  and  that  the  transaction  was  collusive,  and  accordingly  dismissed 
the  suit  as  against  Musammat  Sumirta  Kuar. 

On  appeal  the  lower  appellate  Court  (District  Judge  of  Cawnpore 
agreed  with  the  findings  of  the  Court  of  first  instance  as  to  collusion  and 
absence  of  consideration  and  dismissed  the  appeal. 

The  plaintiff  appealed  to  the  High  Court  chiefly  on  the  ground  that 
the  lower  Courts  had  wrongly  placed  the  burden  of  proving  payment  of 
consideration  on  the  plaintiff. 

Pandit  Moti  Lai  and  Babu   Durga  Charan  Banerji,  for  the  appellant. 

Mr.  T.  Gonlan  and  Pandit  Sundar  Lai,  for  the  respondent. 


APPEL- 
LATE 
CIVIL. 


17  A.  428 
15  A.W.N. 

(1895;  93. 


*  Second  Appeal  No.  915  of  1893,  from  a  deoree  of  J.  J.  McLean,  Esq.,  District 
Judge  of  Oawnpore,  dated  the  15th  Miy  1893,  coo  firming  a  deoree  of  Saiyid  Akbar 
Husain,  Subordinate  Judge  of  Cawnpore,  dated  the  4th  April  1892. 

(1)  6  C.  268. 
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JUDGMENT. 

KNOX  and  BUEKITT,  JJ. — The  sole  point  which  arises  for  decision 
in  this  second  appeal  is  whether  the  Courts  below  have  erred  in  law  in 
throwing  the  burden  of  proof  of  actual  payment  of  the  mortgage-money 
on  appellant,  who  was  plaintiff. 

t$30]  There  is  no  doubt  that  if  the  burden  of  proof  was  rightly  laid, 
the  findings  of  fact  arrived  at  by  the  lower  appellate  Court  are  sufficient 
for  the  determination  of  the  appeal  and  cannot  be  disputed.  The  respond- 
ent was  in  possession  of  the  property  in  dispute,  having  purchased  the 
same  under  a  sale  following  a  decree  of  a  Bent  Court  dated  the  16th  of 
January  1888,  the  date  of  the  sale  being  the  20th  of  August  1891.  The 
appellant  sought  to  recover  possession  of  the  same  property  on  a  registered 
deed  of  mortgage  by  conditional  sale  over  the  same  property  purporting  to 
have  been  executed  in  his  favour  on  the  19th  of  August  1886.  The  respondent 
virtually  put  the  appellant  to  proof  of  the  document  under  which  he  claimed, 
and  what  is  contended  before  us  is  that,  upon  the  mere  production  by  the 
appellant  of  the  deed  of  mortgage  which  had  been  thus  questioned,  and  on 
the  face  that  that  deed  of  mortgage  contained  an  endorsement  certificate 
by  the  Registrar  in  the  usual  manner  under  the  Indian  Registration  Act, 
s.  59,  the  burden  of  proof  had  then  and  there  shifted  on  to  the  shoulders 
of  the  respondent.  Precisely  the  same  question  was  considered  in 
Brajeshware  Pcshakar  v.  Budhanuddi  (1).  We  fully  concur  in  the 
law  laid  down  by  the  Chief  Justice  at  pages  277  and  278.  where  he 
says  that  in  his  opinion  in  that  case  "the  effect  of  the  recital  as  well  as 
the  decision  of  the  Privy  Council  in  Chowdry  Deby  Persad  v  .Choivdry 
Doiolut  Singh  has  been  misunderstood.  A  recital  in  a  deed  or  other 
instrument  is  no  doubt  in  some  cases  conclusive/and  in  all  cases  evidence, 
as  against  the  parties  who  make  it,  and  it  is  of  more  or  less  weight  or  more 
or  less  conclusive  against  them  according  to  circumstances.  It  is  a  state- 
ment deliberately  made  by  those  parties,  which,  like  any  other  statement, 
is  always  evidence  against  the  persons  who  make  it.  But  is  is  no  more 
evidence  as  against  third  persons  than  any  other  statement  would  be." 
To  the  same  effect  is  s.  60  of  Act  No.  Ill  of  1877  which  does  not  provide 
that  a  certificate  signed  by  a  Registering  Officer  shall  be  considered 
conclusive  proof,  but  simply  provides  that  it  may  be  admissible  for  the 
purpose  of  proving  that  the  facts  mentioned  in  the  endorsement  referred 
to  in  s.  59  have  C^31]  occurred  as  therein  mentioned.  It  requires  more 
than  this,  especially  wjiere,  as  in  the  present  case,  the  surrounding  cir- 
cumstances were  suspicious  and  not  explained. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(l)  6  C.  268. 
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APPELLATE  CIVIL.  MARCH  6. 

Before  Mr.  Justice  Aikman.  APPEL- 


LATE 

SETS  SHAPORJI  NANA  BHAI  (Decree-holder)  v.  SHANKAR  DAT  DDBE        CIVIL 
(Objector)*     [6bh  March,  1895.] 

Execution  of  decree— Civil  Procedure  Cxif,  s.  234 — Application  to  execute  dicree  against 

alleged  represeniaiivi  of  deceased  judjmsnt-debtor.  ^  A.W.N. 

In  the  case  o{  an  application  under  s.  234  of  the  Code  of  Civil  Procedure  to  ^  '' 
execute  a  decree  against  a  person  alleged  to  be  the  representative  of  a  deceased 
judgment-debtor  it  is  for  the  Court  which  passed  the  decree  to  decide  whether 
the  parson  Fgtinst  whom  execution  is  sought  is  or  is  not  such  .representative,  but 
it  is  for  the  Court  executing  the  decree  to  decide  to  what  extent  such  person  is 
liable  as  such  representative.  Srihary  Mundul  v.  Murari  Chowdhry  (1). 

[Ippr..  28  M.  466  (471)  =  15  M.L.J.  116.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Aikman,  J. 

Munshi  Ram  Prasad,  and  Maulvi  Ghulam  Mujtaba,  for  the  appellant. 
Pandit  Sundar  Lai  and  Bibu  Kalindi  Prasad,  for  the  respondent. 

JUDGMENT. 

AlKMAN,  J. — The  appellant  in  this  case  got  a  money  decree  from  the 
Court  of  the  Subordinate  Judge  of  Aligarh  against  one  Baja  Hari  Har 
Daf  Dubo,  a  resident  of  the  district  of  Jaunpur.  The  judgment-debtor 
died  after  the  passing  of  the  decree  and  before  execution  had  been  taken 
out.  After  his  death  the  decree-holder  applied  to  the  Court  which  passed 
t,he  decree  to  send  it  for  execution  to  the  Court  of  the  Subordinate  Judge  of 
Jaunpur.  In  his  application  be  inserted  the  name  of  the  respondent  Raja 
SbaokarDat  Dube, brother,  and  Musammat  Sahodra,  widow  of  the  deceased 
judgment-  [432  j  debtor  as  his  legal  representatives.  Notice  was  issued  to  these 
two  persons  to  show  cause  why  the  decree  should  not  be  executed  against 
them.  No  cause  was  shown  by  Musammat  Sahodra,  but  Raja  Shankar 
Dat  Dube  presented  a  petition  of  objection,  contending  that  he  was  not 
the  heir  of  the  deceased  judgment-debtor  and  that  no  property  of  the 
deceased  had  come  to  his  hands.  The  Subordinate  Judge  of  Aligarh 
found  both  these  issues  against  him  and  ordered  the  transfer  of  the  decree 
for  execution  to  Jaunpur.  Against  this  order  Raja  Shankar  Dat  Dube 
appealed  to  the  District  Judge  of  Aligarb,  repeating  in  his  appeal  the  same 
objections  as  he  had  raised  before  the  Subordinate  Judge  Neither  before 
the  Subordinate  Judge  nor  in  his  appeal  to  the  District  Judge  did 
he  raise  any  question  as  to  the  jurisdiction  of  the  former  Court  to  decide 
as  to  whether  or  not  he  was  the  legal  representative  of  the  deceased 
judgment-debtor.  The  learned  District  Judge  allowed  the  appeal,  being 
of  opinion  that  the  decision  of  the  Subordinate  Judge  as  to  whether  the 
applicant  was  or  was  not  the  heir  of  the  deceased  judgment-debtor  was 
ultra  vires,  inasmuch  as  the  question  was  one  to  be  decided  by  the 
Court  executing  the  decree.  In  second  appeal  to  this  Court  the 
decree-holder  impugns  the  correctness  of  the  learned  Judge's  opinion. 
I  think  the  appeal  must  succeed.  Although  the  decree-holder  did  not 

•  Second  Appeal  No.  694  of  1894,  from  an  order  of  L  G.  Evans,  Esq.,  District 
Judge  of  Aligarh,  dated  the  4th  April  1894,  confirming  an  ordet  of  Babu  Mohan  L»l, 
Subordinate  Judge  of  Aligarh,  dated  the  23rd  July  1892. 

(1)  13  G.  257. 
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1893  refer  in  his  petition  to  s.  234  of  the  Code,  I  think  his  applicable^ 
MARCH  6.  amounts  to  an  application  under  the  first  paragraph  of  that  section, 
and  from  the  wording  of  that  section  it  is  in  my  opinion  a  question 
APPEL-  for  the  Court  which  passed  the  decree  to  decide  whether  a  particular 
LATE  person  is  or  is  not  the  legal  representative  of  a  deceased  judgment-debtor. 
1VIL.  But  I  fchink  th0  Subordinate  Judge  was  exceeding  his  powers  when  he 
went  on  to  decide  as  to  the  amount  of  property  which  had  come  to 
17.1.431=  the  bands  of  the  respondent.  The  Court  which  passed  the  decree  having 
IS  A.W.N,  decided  who  is  to  be  regarded  as  the  legal  representative,  it  is  for  the 
(1895)  71. |  Court  executing  the  decree  to  decide  as  to  the  extent  of  that  legal  represen- 
tative's liability.  I  draw  this  iuference  from  the  use  of  the  words  "the 
Court  which  passed  the  decree  "  in  the  first  paragraph,  and  "the  Court  exe- 
cuting the  decree,"  in  the  second  paragraph  of  s.  234  of  the  Code.  So  much 
[433]  therefore  of  the  Subordinate  Judge's  decision  as  referred  to  the  pro- 
perty in  the  hands  of  the  respondent  was  ultra  vires,  but  in  my  opinion 
the  Subordinate  Judge  had  jurisdiction  to  decide  as  to  whether  or  not  the 
respondent  was  the  legal  representative.  This  was  a  question  properly 
for  the  Court  which  passed  the  decree,  and  not  for  the  Court  to  which  the 
decree  was  transferred.  The  learned  counsel  for  the  respondent  relies  on 
s.  244,  cl  (c).  This  gives  the  Court  executing  a  decree  jurisdiction  to 
determine  "  questions  arising  between  the  parties  to  the  suit  in  which  the 
decree  was  passed  or  their  representatives,  and  relating  to  the  execution, 
discharge  or  satisfaction  of  the  decree  or  to  the  stay  of  execution  thereof." 
But  this  does  not  give  a  Court  executing  a  decree  transferred  to  it 
jurisdiction  to  determine  who  are  to  be  considered  the  representa- 
tives. Any  order  passed  by  a  Court  sending  a  decree  for  execution 
to  another  Court  holding  that  the  decree  might  be  executed  against  a 
certain  person  as  the  legal  representative  of  the  deceased  judgment-debtor 
might,  I  think,  come  within  the  provision  of  cl.  (c)  of  s.  244  of  the  Code 
of  Civil  Procedure,  and  a  copy  of  it  should  be  sent  to  the  Court  to 
which  the  decree  is  transferred  for  execution.  In  this  view  I  am  supported 
by  the  remarks  of  Prinsep  and  Beverley,  JJ.f  in  Srihary  Mundul  v.  Murari 
Choiudhry  (1).  The  learned  District  Judge  in  his  judgment  says  as 
follows  :— "  I  agree  with  the  Subordinate  Judge  that  the  application  of 
the  original  applicant  (now  appellant)  should  have  been  dismissed,  but 
the  application  should  have  been  dismissed  on  the  ground  that  the  Court 
had  no  jurisdiction  to  entertain  the  application."  The  meaning  of  this  is 
not  quite  clear,  but  I  gather  from  it  that  the  District  Judge  merely  held 
that  the  lower  Court  ought  to  have  dismissed  the  application  as  having  no 
jurisdiction,  and  did  not  mean  to  hold  that  the  application  should  have 
been  dismissed  on  its  merits.  I  therefore  think  that  the  case  must  be 
remanded  under  s.  562  of  the  Code  of  Civil  Procedure.  I  allow  this  appeal, 
and,  setting  aside  the  order  of  the  lower  appellate  Court,  remand  the  case 
under  s.  562  of  the  Code  of  Civil  Procedure  with  directions  tore-admit  the 
appeal  under  its  original  [434]  number  on  the  register  and  proceed  to 
determine  it  on  the  merits  with  reference  to  the  above  remarks.  The  costs 
will  abide  the  result. 

Appeal  decreed  ;  cause  remanded. 


(1)  13  C.  257  (262). 
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BHIKHARI   DAS   V.    DALIP   SINGH 


17  All.  S35 


17  A.  439  =  13  A.W.N.  (1895)  83. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


BHIKHARI  DAS  AND  ANOTHER  (Plaintiffs)  v.  DALIP  SINGH  AND  OTHERS 
(Defendants).*     [8th  March,  1895.] 

Mortgage — Sale  by  mortgagor  of  part  ol  the  mortgaged  property— Such  sale  not  to  affect 
the  rights  of  the  mortgagee,  under  his  mortgage-  Act  IV  of  1892  (Transfer  of 
Property  Act),  s.  88. 

The  right  of  a  mortgagee  to  bring  any  portion  of  tbe  mortgaged  property  to 
sale  is  Dot  curtailed  by  tbe  mortgagor  subsequently  to  the  mortgage  selling  a 
portion  of  the  mortgaged  property  to  a  third  person.  Laid  Dilawar  Sahai'.v.  Dewan. 
Bolakiram  (1),  Induk'ri  Rama  Raju  v.  YerramilU  Subbarayudu  (2)  and;.Bani0ari 
Das  v.  Muhammad  Mashiat  13)  referred  to. 

[Appr.,  31  M.  419  (P.B.)  =  3  M.L.T.  287  =  18  M.L.J.  229  ;  R.,  29  M.  217  (222).] 

THIS  was  a  suit  for  sale  upon  a  mortgage  of  shares  in  various  villages, 
including  a  share  in  a  village  known  as,  "  Fatehpur  Shamshoi."  The 
plaintiffs  claimed  as  owners  of  the  bond  sued  upon  by  virtue  of  a  partition 
of  the  property  of  the  joint  family  of  which  they  and  the  original  mort- 
gagor had  been  members.  The  defendants  were  the  widow  and  sons  of 
the  mortgagor,  the  original  mortgagee,  pro  forma,  a  person  whose  name 
was  alleged  in  the  plaint  to  have  been  fictitiously  entered  in  the  Revenue 
papers  in  respect  of  a  portion  of  the  mortgaged  property,  and  one  Ram 
Kishen  Das,  who  had  purchased  subsequently  to  the  mortgage  the 
mortgaged  share  in  Fatehpur  Shamshoi. 

The  representatives  of  the  original  mortgagor  put  in  various  defences 
which  it  is  not  necessary  here  to  sat  forth.  Ram  Kishen  Das  pleaded  that 
he  had  purchased  the  share  in  Fatehpur  Shamshoi  in  good  faith  and  for 
valuable  consideration,  and  that  under  s.  56  of  Act  No.  IV  of  1882,  the 
mortgagees  should  proceed  first  against  the  other  properties  included  in 
the  mortgage-deed  in  suit. 

[435]  The  GouVt  of  first  instance  (Subordinate  Judge  of  Shahjahan- 
pur)  gave  effect  to  the  contention  of  the  defendant  Ram  Kishen  Das,  and 
ordered  that  the  other  hypothecated  property  should  be  sold  first,  but  in 
respect  of  the  other  defendants  gave  the  plaintiffs  a  decree  for  sale. 

The  plaintiffs  appealed  to  the  High  Court  as  to  the  method  adopted 
by  tbe  Court  of  first  instance  in  assessing  interest  on  the  mortgage  bond 
and  they  also  objected  to  the  postponement  of  the  sale  of  the  interest  in 
mauza  Shamshoi. 

Pandit  Bishambar  Nath  and  Pandit  Sundar  Lai,  for  the  appellants. 

The  respondents  were  not  represented. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — This  appeal  has  arisen  out  of  a  suit 
for  sale  under  s.  88  of  Act  No.  IV  of  1882.  A  portion  of  the  property 
mortgaged  was,  subsequently  to  the  mortgage,  sold  to  one  of  the  de- 
fendants. It  was  the  property  known  as  Fatebpur  Shamshoi.  The 
Subordinate  Judge  gave  the  plaintiff  a  decree,  but  he  limited  hia 
decree  by  obliging  the  plaintiff  to  have  recourse  to  other  mortgaged 
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*  First  Appeal  No.  253  of   1893,  from  a  decree  of  Bai  Banwari   Lai,   Subordinate 
Judge  of  Bhabjahanpur,  dated  the  30th  August  1893. 
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1895        property  before  selling  the  properby  called  Fatehpur  Shamshoi,     Heappa- 

MARCH  8.    rently  thought  that  s.  56  of  Act  No.  IV  of  1882  applied  to  this  case.     That 

section  has  no  application  here.  That;  section  merely  aoplies  as  between  the 

APPEL-     buyer  and   the  seller  and  does  nob   limit  the  rights  of  a  prior  mortgagee. 

LATE       This  case  is  not  one  of  those  provided  for  by  s.  81  of  that  Act.  The  right  of 

CIVIL.      a  mortgagee  to  bring  any  portion  of  the  mortgaged  property  to  sale  is  not 

curtailed  by  the  mortgagor,  subsequently  to  the   mortgage,  selling  a  por- 

17  A.  431  =    tion  of  the  mortgaged  property  to  a  third  person.     We  are  fortified  in  this 

18  i.W.N.    opinion  by    the  decision  in  Lala  Dilawar  Sahai  v.  Deivan  Bolakiram  (1), 

(1895)  83.    Indukuri  Rama  Raju  v.  Yerramilli  Subbarayudu  (2)  and  Banwari  Das  v. 

Muhammad  Mashiat'(S). 

The  Subordinate  Judge  misunderstood  the  covenant  as  to  interest. 
It  was  a  covenant  to  pay  interest  at  the  rate  of  Rs.  1-12-0  per  cent,  per 
mensem  and  provided  for  yearly  rests,  in  which  case  [436]  the  interest  in 
arrears  was  to  be  added  to  the  principal  aud  the  aforesaid  rate  of  interest 
was  to  be  charged  on  the  consolidated  sum. 

We  allow  this  appeal,  and  give  the  plaintiff  a  decree  for  sale  under 
s.  88  of  Act  No.  IV  of  1882,  by  which  the  whole,  or  such  portion  of  the  pro- 
perty mortgaged  as  may  ba  necessary,  may  be  sold.  The  amount  claimed 
in  the  plaint  as  due  up  to  the  commencement  of  the  suit  is  Rs.  7,250.  We 
give  the  defendants  until  the  7th  of  September  next  to  redeem  the  mortgage 
of  the  plaintiff  on  payment  of  Ra.  7,250,  plus  interest  thereon  at  the  rate  of 
Es.  1-12-0  per  cent,  per  mensem  from  the  date  of  the  institution  of  the 
suit  down  to  the  date  of  payment  within  such  period,  plus  the  costs  of  this 
suit  in  the  Court  below  and  in  this  appeal  in  this  Court;  ;  and  if  the  pay- 
ment be  not  made  on  or  before  the  7th  of  September  1895,  such  interest 
shall  be  allowed  from  the  date  of  the  commencement  of  the  suit  up  to  the 
7th  September  1895.  A  decree  shall  be  prepared  under  s.  88  of  Act  No.  IV 
of  1882. 

Appeal  decreed. 


17  A.  436=15  A. W  N.  (1895)  102. 

APPELLATE  CRIMINAL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


QUEEN-EMPRESS  v.  AJUDHIA  PRASAD.*    [16th  March,  1895.] 

Act  No.  ZLV  cf  1860  (Indian  Penal  Code],  s,  193— Fabricating  false  evidence— Repot t 
made  by  Amin  executing  a  Civil  Court's  decree  that  he  had  been  obstructed — Similar 
report  to  Police — Subsequent  deposition  in  Court  -Alternative  charges. 

Held  that  a  report  made  by  an  Amin  of  a  Civil  Court  deputed  to  give  possession 
of  certain  property  in  execution  of  a  decree,  as  to  bis  having  been  obstructed  in  so 
doing,  to  the  Court  executing  the  decree,  and  a  similar  report  made  to  the  Police, 
would  not,  even  if  false,  amount  to  the  fabrication  of  false  evidence  within  the 
meaning  of  s.  193  of  the  Indian  Penal  Code,  and  consequently,  where  such  Amin 
was  charged  in  the  alternative  with  making  the  two  reports  as  above  and  also  a 
third  and  inconsistent  statement  in  respect  of  which  he  might  have  been  charged 
under  s.  193,  that  he  was  wrongly  charged,  and  that  it  was  necessary  to  prova 
the  falsity  of  the  third  statement. 

THE  facts  of  this  case  were  as  follows  : — 

The  appellant,  Ajudhia  Prasad,  a  Court  Amin,  was  deputed  to  make 
over  possession  of  certain  property  in  execution  of  a  decree.     [437]    He 
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made  a  report  on  the  24th  of  September  1894  to  the  Court  in  which  the       1395 
decree  was  that  he  had  been  obstructed  in  executing  the  decree  by  certain  MARCH  16. 
persons  whom  he  named.     He  also  made  -a  similar  report  to  the  Police. 
Subsequently,  on  the  15t;h  of  December  1894,  Ajudbia  Prasad  made  a     APPEL- 
deposition  with  respect  fco  the  circumstances  of  his  attempt  to  execute  the       LATE 
decree  in  question,  which  appeared  to  be  inconsistent  with  the  two  reports  CRIMINAL, 
formerly  made  by  him.  He  was  accordingly  put  on  his  trial  for  the  offence        r~Tfi_ 
defined  by  s.  193  of  the  Indian  Penal  Code  and  charged  in  the  alternative        t'w  ^ 
with  the  making  of  the  two  reports  on  the  one  side,  and  of  the  subsequent 
deposition  on  the  other.     He  was  also  charged  under  s.  211  in  respect  of 
the  report  made  to  the  Police.     On  these  charges  Ajudhia  Prasad  was 
convicted  and  sentenced  to  rigorous  imprisonment  for  one  year  and  one  day. 
Ajudhia  Prasad  thereupon  appealed  to  the  High  Court. 

The  Hon'bla  Mr.  Colvin,  Pandit  Moti  Lai  and  Babu  Durga  Charan 
Banerji,  for  the  appellant. 

The  Government  Pleader  (Munshi  Bain  Prasad),  for  the  Crown. 

JUDGMENT. 

EDGE,  C.J.,  and  BANBRJI,  J. — It  is  very  probable  that  Ajudhia 
Prasad's  evidence  given  in  December  was  false  evidence,  but  it  has  not 
been  shown  to  us  that  it  has  been  proved  to  have  been  falsa  evidence.  The 
evidence  given  in  December  was  inconsistent  in  material  points  with  the 
statement  made  in  the  report  submitted  to  the  Court  of  Small  Causes  and 
made  to  the  Police.  Bufe  there  is  nothing  to  show  whether  it  was  the 
earlier  statements  which  were  false  or  the  evidence  given  on  the  trial 
which  was  false  In  our  opinion  he  could  not  have  been  convicted  under 
s.  193  of  the  Indian  Penal  Code  in  respect  of  the  statement  made  to  the 
Police,  nor  in  respect  of  that  made  in  the  report  in  the  Court  of  Small 
Causes.  We  do  nob  think  that  on  either  occasion  he  was  fabricating 
evidence,  even  assuming  that  the  statements  were  false.  Consequently 
it  became  necessary  for  the  prosecution  to  prove"  that  the  evidence  given 
in  the  trial  in  December  was  false.  We  allow  the  appeal,  set  aside  the 
conviction  and  sentence,  and  acquit  Ajudhia  Prasad  of  the  charge.  The 
recognizances  will  be  discharged. 


17  A.  438  =  13  A.W.N.  (1895)  89. 

[438]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Burlcitt  and  Mr.  Justice  Aikman. 


R,  WALL  AND  ANOTHER  (Petitioners)  v.  J.  E.  HOWARD  AND  OTHERS 
(Opposite  parties).*      [18th  March,    1895.] 

Letters  Patent,  s.  10,  Act  No.  VI  of  1882  (Indian  Companies  Act),  s.  169— Extension  of 
time  tor  serving  notice  of  appeal — No  appeal  from  order  of  High  Court  refusing 
extension— Discretionary  order, 

No  appeal  will  lie  under  s.  10  of  the  Letters  Patent  of  the  High  Court  of 
Judicature  for  the  North- Western  Provinces  from  an  order  of  a  single  Judge  of 
the  Court  refusing  an  application  under  e.  169  of  Act  No.  VI  of  1682  (Indian 
Companies  Act)  for  extension  of  time  for  serving  notice  of  an  appeal  under  that 
Act  ;  such  order  not  being  a  judgment  within  the  meaning  of  s.  10  of  the  Letters 

*  Appeal  No.  31  of  1894,  under  s.  10  of  the  Letters  Patent,  from  an  order  of  the 
Hon'ble  Mr.  Justice  Banerji,  dated  the  21st  of  May  1894. 
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Patent.  Banna  Bib\\.  Mehdi  Husiin  (1),  Muhammai  Nairn  ullah  Khan  v. 
Ihsan-ullah  Khan  (2),  Kishen  Per  shad  Patiday  v.  Tiluckdhari  Lai  (H),  Lutf 
AH  Shan  v.  Asaur  Baza  (4),  Burrish  Chundtr  Chowdry  v.  Kali  Sundari  Debia(5), 
Mohabir  Prosad  Singh  v.  Adldkari  Kunwar  (6),  Lane  v.  Edaile  (7),  Kay  v. 
•  Briggs  (8),  The  Amstil  (9)  and  Ex-parte  Stevenwn  (10)  referred  to. 

CR-,  17  A.  475,] 

THE  facts  of  this  case  are  as  follows  : — 

In  1894  a  limited  company,  the  Agra  Savings  Bank,  was  being  wound 
up  under  the  supervision  of  the  Court  of  the  District  Judge  of  Allahabad. 
On  the  i4th  of  March  1894  certain  shareholders  of  the  Bank,  amongst 
whom  were  the  present  appellants,  filed  a  petition  in  the  Court  of  the 
District  Judge  purporting  to  be  under  ss.  162  and  214  of  the  Indian 
Companies-  Act,  1882,  and  having  for  its  object  the  institution  of  an 
inquiry  into  the  conduct  of  certain  directors  and  auditors  of  the  said  Bank 
in  relation  to  the  affairs  of  the  Bank  and  the  ultimate  compelling  of  the 
directors  and  auditors  named  therein  to  contribute  to  the  assets  of  the 
Bank  compensation  for  moneys  alleged  to  have  been  lost  to  the  Bank 
through  their  negligence  or  misfeasance. 

This  petition  was  accepted  by  the  Court,  which  thereupon  framed  cer- 
tain issues  to  form  the  subject  of  an  inquiry.  Shortly  after  the  [439]  fram- 
ing of  issues  on  this  petition  the  then  incumben'j  of  the  office  of  District 
Judge  of  Allahabad  retired,  and  his  successor,  on  the  30bh  of  April, 
dismissed  the  petition,  so  far  as  it  purported  to  be  a  petition  under  s.  214, 
on  the  ground  thati  *  was  premature,  and  ordered  the  petitioners  to  pay 
costs.  The  hearing  o  the  petition  as  a  petition  for  an  inquiry  under 
s.  162  was  continued  for  a  short  time,  and  then  the  Judge  declined  to  grant 
further  discovery  and  ordered  the  papers  to  be  shelved. 

The  petitioners,  before  filing  an  appeal  against  the  above  orders  of 
the  District  Judge  dismissing  their  petition,  applied  to  the  High  Court 
under  s.  169  of  the  Indian  Companies  Act,  1882,  for  extension  of  time  for 
filing  their  appeal  and  for  giving  notice  of  the  appeal,  having  regard  to 
the  restricted  period  of  limitation  prescribed  by  that  section  ;  bub  they 
omitted  to  state  the  reasons  which  induced  them  to  believe  that  it  would 
be  practically  impossible  to  serve  notice  of  their  appeal  within  the  time 
prescribed.  On  this  application  the  following  order  was  made  : — 

"  Under  s.  169  of  Act  VI  of  1882,  which  has  been  referred  to  in  this 
application,  this  Court  has  not  in  my  judgment  power  to  extend  the  time 
for  filing  an  appeal  from  the  order  of  the  District  Judge  which  is  com- 
plained of  by  the  applicants.  The  only  time  which  the  Court  of  appeal 
is  empowered  by  that  section  to  extend  is  the  time  within  which  notice  of 
the  appeal  is  required  to  be  given  by  that  section.  I  am  therefore  unable 
to  grant  the  extension  asked  for  as  regards  the  period  of  limitation  for 
appealing  againsb  the  order  of  the  Court  below.  As  for  the  granting  of  an 
extension  of  the  time  for  the  service  of  notice,  I  ana  of  opinion  that  such 
extension  cannot  be  granted  except  for  valid  reasons.  Such  reasons  have 
not  been  shown  to  exist  in  this  case.  The  only  reason  given  in  the 
application  is  that  a  copy  of  the  order  complained  of  has  not  been  obtained, 
but  it  has  not  been  alleged  or  shown  why  the  copy  has  not  been  obtained. 
I  accordingly  refuse  this  application." 


(1)  11  A.  375.  (2)  14  A.  226. 

(4)  17  C.  455.  (5)  10  I.  A.  4. 

(7)  L.R.  (1891)  A.C.  2JO.     (8)  22  Q.B.D.  343. 
(10)  L.R.  (1892)  Q.B.D.  Vol.  I,  294. 
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The  petitioners  appealed  against  this  order  under  s.  10  of  the  Letters 
Patent. 

[440]  Mr.  PP.  K.  Poner,  for  tha  appellants. 

Messrs.  A.  Strachey  and  W.  Wallach,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J. — In  this  caae  an  application  was  made  to  Mr.  Justice 
Banerji  under  s.  169  of  the  Indian  Companies  Act  (Act  No.  VI  of  1882) 
to  grant  an  extension  of  time  for  giving  notice  of  an  appeal  against  an 
order  of  the  District  Judge  of  Allahabad  refusing  an  application  under 
s.  214  of  that  Act.  An  extension  of  time  for  filing  the  appeal  was  also 
asked  for.  The  learned  Judge  refused  both  applications  being  of  opinion 
that  no  sufficient  reason  for  granting  them  had  been  shown. 

This  is  an  appeal  brought  under  s.  10  of  the  Letters  Patent  of  this 
Court  against  that  order  of  refusal. 

Mr.  Strachey  for  the  respondent  takes  two  preliminary  objections 
against  the  hearing  of  the  appeal.  Firstly,  he  contends  that  no  appeal 
lies,  because,  he  says,  the  order  under  appeal  is  not  a  '  judgment '  within 
the  meaning  of  s.  10  of  tha  Letters  Patent,  which  gives  a  right  of  appeal 
from  the  judgment  (not  being  a  sentence  or  order  passed  or  made  in  any 
criminal' trial),  of  one  Judge  of  the  Court.  Several  cases  were  cited  to  us 
during  the  argument ;  but  I  do  not  think  that  they  are  all  in  point,  as 
some  of  them  turn  on  s.  591  of  the  Code  of  Civil  Procedure.  That  section, 
however,  is  in  my  opinion  not  applicable  to  the  present  case.  I  think  that 
section  must  be  read  with  s.  588,  and  should  be  construed  as  if  the  words 
"  under  this  Code  "  were  inserted  between  the  words  "  by  any  Court  "  and 
the  words  "in  the  exercise  of."  To  hold  otherwise  would  have  the  effect 
of  abolishing  many  appeals  given  by  Acts  of  the  Legislature  passed 
before  Act  No.  XIV  of  1882  came  into  force,  e.g.,  an  appeal  to  the  High 
Court  from  the  District  Judge  in  this  very  matter.  I  am  therefore  unable 
to  say  that  the  present  appeal,  which  arises  out  of  a  right  of  appeal 
created  by  the  Indian  Companies  Act  (Act  No.  VI  of  1882)  in  a  matter 
entirely  outside  the  Code  of  Civil  Procedure,  is  forbidden  by  s.  591  of  that 
Code. 

In  the  case  of  Banno  Bibi  v.  Mehdi  Husain  (1)  it  was  held  by 
this  Court  under  ss.  588  and  591  of  the  Code  of  Civil  Procedure, 
[441]  following  certain  cases  in  the  Madras  High  Court  that  no  appeal 
lay  from  an  order  of  a  single  Judge  refusing  leave  to  appeal  in  forma 
pauperis.  For  similar  reasons  in  Muhammad  Naim-ullah  v.  Ihsan-ullah  (2) 
it  was  held  that  an  order  by  a  single  Judge  of  the  Court  amending  a 
decree  passed  in  appeal  by  a  Divisional  Bench  of  which  he  was  the  only 
member  remaining  in  the  Court  was  an  order  from  which  an  appeal  was 
excluded  by  Chapter  XLIII  of  the  Code  of  Civil  Procedure.  And  in  that 
case  the  learned  Chief  Justice  defined  the  "  judgment "  referred  to  in 
s.  10  of  the  Letters  Patent  to  be  "  the  express  decision  of  a  Judge  of  the 
Court  which  leads  up  to  and  originates  an  order  or  decree,"  and  he  pointed 
out  that  it  was  impossible*  to  read  together  Chapters  XLIII  and  XLV, 
the  latter  being  the  chapter  which  treats  of  appeals  to  Her  Majesty  in 
Council. 

The  next  case  to  which  I  would  refer  is  that  of  Kishen  Pershad  Pan- 
day  v.  Tiluckdhari  Lall  (3).  There  it  was  held  that  no  appeal  lay  under 
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1895        s.  15  of  the  Letters  Patent  of  the  Calcutta  Court  (corresponding  with  s.10 
MARCH  18.   of  the  Letters  Patent  of  this  Court)  from  an  order  of  a  single  Judge  refus- 

ing   to  extend   the  time  for  furnishing   security  for  the  costs  of  an  appeal 

APPBL-  to  Her  Majesty  in  Council.  The  question  before  the  High  Court  in  that 
LATE  case  was  whether  such  an  order  is  a  "  judgment"  within  the  meaning  of 
CIVIL.  8<  1<*  °f  *Re  Letters  Patent.  Like  the  order  now  under  appeal  before  us 
the  order  in  that  case  was  one  to  which  the  provisions  of  ss.  588  and  591 
17  A.  438=  of  the  Code  of  Civil  Procedure  did  not  apply.  After  citing  and  discussing 
15  A.W.N,  several  reportedcases  the  learned. Judges  held  that  "  where  an  order  decides 
(1895)  89.  finally  any  question  at  issue  in  the  case  or  the  rights  of  any  of  the  parties  to 
the  suit,  it  is  appealable,  otherwise  not."  Among  the  cases  referred  to  in  the 
judgment  of  the  Court  just  cited  was  that  of  Lutf  Ali  Khan  v.  Asgur 
Reza  (1).  In  that  case  the  question  was  whether  an  appeal  lay  against  an 
order  of  a  Judge  granting  a  certificate  that  the  case  was  a  fit  one  for  appeal 
to  the  Privy  Council,  and  it  was  held,  after  an  examination  of  the  case  of 
Hurrish  Chunder  Chowdry  v.  Kali  Sundari  Delia  (2)  that,  as  the  order 
under  appeal  was  not  one  deciding,  finally  or  otherwise,  any  [442] 
question  at  issue  in  the  case  or  the  rights  of  any  of  the  parties  to 
the  suit,  it  was  not  appealable.  In  Hurrish  Chunder  Chowdry  v.  Kali 
Sundari  Debia  it  was  held  that  an  appeal  did  lie  from  the  order  of  a 
Judge  refusing  to  send  down  for  execution  a  decree  of  Her  Majesty  in 
Council.  In  the  receut  case  of  Mohabir  Prosad  Singh  v.  Adhikari 
Kunwar  (3),  which  was  an  appeal  against  an  order  of  a  single  Judge  refusing 
to  stay  execution  under  s.  608  of  the  Code  of  the  Civil  Procedure,  it  was 
held  that  "  judgment  in  clause  15  of  the  Letters  Patent  means  a  decision 
which  affects  the  merits  of  the  question  between  the  parties  by  determin- 
ing some  right  or  liability."  In  that  view  of  the  law  the  Court  held  that 
refusal  to  stay  execution  in  the  exercise  of  the  discretion  given  by  s.  608 
to  a  Judge  or  Bench  of  the  Court  did  not  affect  any  "  right  or  liability  by 
determining  any  question  which  affects  the  merits  of  the  dispute  between 
the  parties  in  any  sense."  In  the  already  cited  case  of  Muhammad  Naim- 
ullah  Khan  v.  Ihsan-ullah  Khan  (4)  the  meaning  and  effect  of  Hurrish 
Chunder's  case  are  fully  discussed,  and  I  would  add  that,  as  the  order  of 
Mr.  Justice  Pontifex  in  that  case  decided  that  the  decree  of  Her  Majesty 
in  Council  could  not  be  executed,  it  undoubtedly  did  decide  a  question  at 
issue  in  the  case  and  the  right  of  the  decree-holder  to  have  execution  of 
his  decree.  The  order  therefore  would  have  been  appealable  under  the 
rulings  oited  above. 

In  construing  the  word  "  judgment  "  in  s.  10  of  our  Letters  Patent, 
which  were  preparedMn  England  and  used  the  phraseology  of  the  English 
Courts,  it  is  impossible  tp  give  to  it  the  restricted  meaning  of  the  word 
"Judgment"  as  defined  in  the  Code  of  Civil  Procedure.  As  used  in  Eng- 
land it  is  wide  enough  to  embrace  the  definitions  of  decree,  judgment  and 
order  in  that  Code.  The  use  of  the  words  "  sentence  or  order  "  in  the 
exception  as  to  criminal  matters  is  significant.  Now  the  order  under 
appeal  here  certainly  is  not  a  decree  nor  appealable  as  such.  It  is  an 
order  by  which  the  learned  Judge  in  the  exercise  of  his  judicial  discretion 
refused  to  grant  to  the  appellants  an  indulgence  which  they  could  not  claim 
as  a  matter  of  right.  It  did  not  decide  any  question  at  issue  in  the  case 
[443]  nor  the  rights  of  any  of  the  parties,  nor  did  it  lead  up  to  or  origin- 
ate any  order  or  decree.  The  order  was  complete  in  itself  and  did  not 
require  anything  further  to  be  done. 


(1)  17  C.  455, 


(2)  10  I- A.  4. 


(3)  21  C.  473. 


14  A.  226. 
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It  Is  no  doubb  the  case  that  the  ultimate  effect  of  the  order  may  be 
to  prevent  the  hearing  of  the  appeal  against  the  order  of  the  District 
Judge  passed  under  s.  214  of  the  Companies  Act,  the  appellants  not 
having  complied  with  the  requirements  of  s.  169  as  to  giving  notice. 
That  fact;,  however,  does  not  in  my  opinion  alter  the  position.  On  this 
matter  pome  cases  cited  by  the  learned  counsel  for  the  respondents  from 
the  English  Reports  are  most  instructive.  The  Appellate  Jurisdiction 
Act,  1876  '39  and  40  Viet.,  G.  59)  by  s.  3,  provided  that  an  appeal  should 
lie  to  the  House  of  Lords  "  from  any  order  or  judgment  "  of  the  Court  of 
Appeal  in  England.  Nevertheless  it  was  held  by  the  House  of  Lards  in  Lane 
v.  Esdaile  (I)  that  no  appeal  lay  from  an  order  of  the  Court  of  Appeal 
refusing  to  grant  special  leave  to  appeal  to  iu  from  a  judgment  of  the  High  " 
Court  after  the  time  limited  for  appealing  had  expired.  By  Rule  15  of  Order 
LVIII  the  Court  of  Appeal  had  power  to  grant  special  leave,  and  the  result 
of  the  refusal  was  to  put  an  end  to  the  appellate  proceedings.  But  the 
House  of  Lords  hel  1  that  the  order  of  tha  Court  of  Appeal  refusing  special 
leave  to  appeal  was  nob  a  "  judgment  or  order "  within  the  meaning 
of  s.  3  of  the  Appellate  Jurisdiction  Act.  Lord  Herschell  is  reported 
to  have  said: — "The  matter  was  intrusted  and  intended  to  be  intrust- 
ed to  their  (the  Court  of  Apoeal)  discretion,  and  the  exercise  of  a  discre- 
tion of  that  sort  intrusted  to  them  is  not,  within  the  true  meaning  of 
the  Appellate  Jurisdiction  Act,  an  order  or  judgment  from  which  there  can 
be  an  appeal."  In  his  judgment  Lord  Herschell  cited  with  approval  the 
case  of  Kay  v.  Briggs  (2)  in  the  Court  of  Aopeal.  In  that  case  the  Court  of 
Appeal  held,  with  reference  to  ss.  19  and  45  of  the  Judicature  Act  of  1873, 
that  they  had  no  power  to  overrule  the  discretion  given  by  s.  45  of  the  Act 
to  the  Divisional  Court  bo  refuse  special  leave  to  appeal,  notwithstanding 
that  by  s.  19  the  Court  of  Appeal  had  jurisdiction  to  hear  an  appeal  "from 
[444J  any  judgment  or  order  "  of  the  High  Court.  It  was  held  that  the 
real  meaning  of  a.  45  is  to  confine  the  power  to  give  leave  to  appeal  abso- 
lutely to  the  Divisional  Bench,  and  that  the  Court  of  Appeal  had  no  juris- 
diction to  entertain  the  application,  inasmuch  as,  if  they  allowed  it,  the 
special  leave  would  be  given,  not  by  the  Divisional  Bench,  but  by  the  Court 
of  Appeal,  which  was  not  the  contingency  on  which  s.  45  provided  that  the 
decision  of  the  Divisional  Bench  should  not  be  final.  The  decision  in 
that  case  refusing  to  interfere  with  the  discretion  of  the  High  Court  had 
the  same  effect  as  the  order  in  the  case  under  appeal  before  us  may  have. 
It  put  an  end  to  the  intended  appeal.  In  the  judgment  of  the  Master  of 
the  Rolls  in  Kay  v.  Briggs  the  case  of  "The  Amstil"  (3)  was  cited  as  being 
decisive  against  the  application.  In  thafc  case  the  Judge  of  the  Admiralty 
Division  had  refused  leave  to  appeal  from  a  judgment  of  a  County  Court, 
leave  being  necessary  because  the  period  (ten  days)  within  which  the 
appeal  could  be  brought  had  expired.  Oa  an  appeal  founded  upon  s.  19  of 
the  Judicature  Act  to  the  Court  of  appeal,  Lord  Justice  James,  with 
the  concurrence  of  the  other  members  of  the  Court,  is  reported  to  have 
said:  —  "The  statute  enacts  that;  an  appeal  from  a  County  Court  in  an 
admiralty  cause  shall  nob  ba  allowed  unless  an  appeal  is  lodged  within  a 
certain  time,  but  provides  that  the  Judge  of  the  Admiralty  Division  may 
allow  it  to  proceed  on  sufficient  cause  being  shown  to  his  satisfaction  for 
the  omission.  Cause  has  not  been  shown  to  his  satisfaction,  and  I  am  of 
opinion  that  we  have  no  jurisdiction  to  interfere."  The  inference  to  be 
drawn  from  the  words  just  cited  is  (as  in  Line  v.  Esdaile)  that,  as  the 
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Judge  of  the  Admiralty  Division  was  intrusted  with  a  discretion  to  grant 
or  to  refuse  leave  to  appeal,  his  order  passed  in  the  exercise  of  that  dis- 
cretion was  not  a  judgment  or  order  within  the  meaning  of  s.  19  o  tne 
Judicature  Act.  In  that  case  also  the  effect  of  tho  order  was  to  put  an 
end  to  the  appeal.  That  case  is  very  much  on  all  fours  with  the  appeal 
before  us.  In  the  latter  the  learned  Judge  had  a  discretion  to  grant  or 
to  refuse  the  extension  of  time  asked  for.  In  the  exercise  of  that  dis- 
cretion he  refused  the  application,  as  [445]  he  held  that  the  applicant 
had  not  made  out  sufficient  reason  to  warrant  his  allowing  the  extension 
of  time  asked  for. 

I  take  it  that  the  rule  to  be  deduced  from  the  above  cases  is  that 
where  a  Court  is  invested  with  jurisdiction  to  do  or  to  refuse  to  do  a  cer- 
tain act  the  order  passed  in  the  exercise  of  its  discretion  in  that  matter 
is  not  a  judgment  or  order  within  the  meaning  of  s.  19  of  the  Judicature 
Act.  Those  oases  no  doubt  all  refer  to  the  refusal  of  applications  for 
special  leave  to  appeal,  but  in  Lane  v.  Esdaile  and  in  the  case  of  The 
Amstil  the  application  practically  asked  for  an  extension  of  the  time 
limited  for  appealing,  as  is  the  case  here. 

In  the  case  of  Exparte  Stevenson  (l)it  was  pointed  out  by  the  Lord 
Chief  Justice  that  the  granting  of  leave  to  appeal  to  a  jury  under  the 
provisions  of  the  Statute  53  and  54  Vic.,  Cap.  70,  was  to  be  granted  as 
the  leave  of  the  High  Court,  and  not  as  the  leave  of  the  Judge  at  Cham- 
bers who  granted  it,  and  on  appeal  the  Master  of  the  Bolls  (p.  611), 
relying  on  Lane  v.  Esdaile,  laid  down  the  proposition  that  "  wherever 
power  is  given  to  a  legal  authority  to  grant  or  refuse  leave  to  appeal, 
the  decision  of  that  authority  is  from  the  very  nature  of  the  thing 
final  and  conclusive,  and  without  appeal  unless  an  appeal  from  it  is 
expressly  given."  These  words  mean  of  course  that  the  decision  of  such 
11  legal  authority  "  is  not  a  "  judgment  or  order  "  within  the  meaning  of 
s.  19  of  the  Judicature  Act.  Now  in  the  present  case  this  Court  as  the  Court 
of  Appeal  under  s.  169  of  the  Indian  Companies  Act  is  the  "  legal 
authority  "  to  which  is  given  the  power  of  extending  the  time  for  giving 
notice  of  an  appeal  under  that  section.  By  paragraph  XII  of  Eule  I  of 
the  Eules  of  Court  a  single  Judge  has  been  intrusted  with  power  to  hear 
and  dispose  of  such  an  application  as  that  made  by  the  present  appellants, 
just  as  the  Judge  at  Chambers  was  empowered  in  the  case  last  cited.  The 
order  passed  by  such  single  Judge  is  therefore  the  order  of  the  High  Court 
and  is  not  subject  to  appeal  "unless  an  appeal  from  it  is  expressly  " 
given.  No  express  appeal  is  anywhere  provided  unless  it  be  by  s.  10  of 
the  Letters  Patent. 

[446]  On  the  whole,  after  carefully  considering  all  the  authorities  set 
out  above,  I  am  of  opinion  that  no  appeal  lies  in  the  present  case,  firstly, 
because  the  order  under  appeal  does  not  decide  any  question  at  issue  in 
the  case  or  any  right  of  either  party,  and  secondly,  "because  the  order, 
from  which  no  appeal  is  expressly  given,  was  passed  in  the  exercise  of  his 
judicial  discretion  by  the  learned  Judge  in  a  matter  in  which,  as  represent- 
ing the  whole  Court,  he  bad  power  to  decide  whether  the  applicants  had 
made  out  sufficient  cause  to  his  satisfaction  for  their  omission  to  give 
notice  of  their  appeal  within  the  time  limited  by  law.  An  order  such  as 
that  passed  in  the  present  case  is,  I  hold,  not  a  "  judgment"  within  the 
meaning  of  s.  10  of  the  Letters  Patent. 


(1)  L.R.  [1892]  1  Q.B,  294  ;  A.C.  609. 
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The  second  preliminary  objection  taken  by  the  learned  counsel  was        1895 
that  tbe  bearing  of  this  appeal  was    barred,  because  notice  of  it  bad  not   MARCH  18, 
been  given  witbin  tbree  weeks  from  tbe  date  of  the  order  appealed  against. 

But,  as  I  have  decided  that  no  appeal  lies  from  that  order,  I  consider     APPEL- 
it  to  be  quite  unnecessary    to  discuss  the  question  whether  this  appeal       LATE 
would  or  would  not  have  been  in  time  if  an  appeal  were  permitted  by      CIVIL. 
law.  

I  would  refuse  to  hear  this  appeal  and  would  dismiss  it  with  costs.       M  *•  *38=« 

AlKMAN,  J. — Looking  to  the  serious  consequences  which  may  result    *3  A.W.M. 
to  a  litigant  from  the  rejection  of  an  application  under    s.  169  of    the    (1895)  89. 
Indian  Companies  Act  for  an  extension  of  time,  I  should  have  been    glad 
had  I  been  able  to  bold  that  an  appeal  like  the  present  was  maintainable, 
but,  as  has  been   shown   in   the  judgment  just  delivered   by  my  brother 
Burkitfc,  the  weight  of  authority  both  in  this   country  and  in   England  is 
entirely  against  so  holding.     I  am  therefore  of  opinion  that  no  appeal  lies, 
and  I  concur  in  the  order  proposed, 

Appeal  dismissed. 


171.  447  =  18  A.W.N.  (1895)93. 
[447]  APPELLATE  CIVIL. 


Before  Mr.  Justice  Knox,  and  Mr.  Justice  Aikman. 

KALLIAN  MAL  (Defendant)  v.  MADAN  MOHAN  (Plaintiff).* 
[18th  March,  1895] . 

Pre  emotion—  Wajib-ul-arz — Construction  of  document— Co-sharer — Holder  of  resumed 
muafl— Act  No.  XIX  of  1873,  N.W.P.  Land  Revenue  Act),  s.  62— Rules  of  the 
Board  of  Revenue,  1876,  Department  I,  Rules  30  and  51. 

The  plaintiff,  a  co-sharer  in  the  village  of  Deobarampur,  sued  for  pre-emption 
of  certain  land,  being  '  resumed  revenue-free  land'  in  tbe  village,  which  had 
been  sold  to  a  stranger.  The  clause  of  the  wajib-ul-arz  under  which  pre-emption 
was  claimed  was  as  follows: — "When  any  co-sharer  (hissadar)  is  bent  upon 
selling  or  mortgaging  bis  right  (haqqiyat),  then  first  that  co-sharer  who  is 
nearest  to  the  sharer  bent  on  transfer  can  take  it :  after  that  any  other  person 
who  is  interested  (shatiki  in  the  village  rank  by  rank  can  take  it.  If  no  person 
interested  in  the  village  takes  it  tben  a  stranger  may  take  it." 

Held  that  under  tbe  circumstances  of  ihe  case  the  plaintiff  had  no  right  of 
pre-emption  in  respect  of  the  land  claimed  by  him,  tbe  vendor  not  being,  witbin 
the  meaning  of  the  wajib  ul  arz,  a  co-f  barer  in  tbe  village  by  virtue  of  his 
possession  of  a  portion  of  the  resumed  muofi. 


A.W.N.    (3904)  118;    R..    20   A.  419 
A.W.N.  (1899)  19  J  D.,  2  A.L  J.  345  = 


(421);  5  A.L.J.  182  =  A.W.N.    (1908)  59 
. A.W.N    (1905)  92;  3  O.C.  J10  (114).] 


THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
KNOX,  J. 

Munshi  Ram  Prasad,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

KNOX,  J. — The  ground  taken  in  the  memorandum  of  appeal  is  that 
the  record  of  rights  has  been  misconstrued  by  the  lower  appellate  Court, 
and  that  on  a  true  construction  of  the  reuord  the  respondent  has  no  right 
to  pre-empt  and  his  suit  should  have  been  dismissed.  The  respondent 

*  First   Appeal   No.    142  of  1991  from  an    order   of  Maulvi  Muhammad    Anwar 
Husen,  Subordinate  Judge  of  Farakhabad,  dated  the  4th  September  1894. 
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1895        was  plaintiff  in  the  Court  of  first  instance.     The  suit  he  brought  was  to 
MARCH  18.  enforce  a  right  of  pre-emption  under  this  same  record  of  rights  in  respect 
of  a  portion  of   land   known  and   styled  in  the  village  papers  as  '  resumed 
revenue-free  land  of  Mauza   Deobarampur.  "     The  respondent  was  one  of 
those  persons  commonly  known  as  co-sharers  in  the  village  of  Deobaram- 
pur.    In  this  village,  besides  the   ordinary  co-sharers,  there  were  persons 
who  were  proprietors  of   land  which  had    once  been  recorded  as  revenue- 
free,  hut  had,  before  the  present  suit    had  been  brought,  been  assessed  to 
[458]  Government  revenue.     There  were  in  the  village  also  other  persons 
who  possessed  proprietary  interests  of  other  kinds,  but  with  them  we  are 
not  concerned.     The   portion   of  land  which    forms  the  subject-matter  of 
this  suit  was  a  portion  of  the  land  formerly  rent-free,  but  now  assessed  to 
Government   revenue.     The  respondent  in  his  plaint   distinctly  bases  his 
right  of  pre-empfeion  upon  the  clause  relating  to  pre-emption   as  recorded 
in  the  village  record  of  rights.    That  clause  runs  as  follows  : — "  When  any 
co-sharer  (hissadar)  is  bent  on  selling  or  mortgaging  his  right  (haqgzyat], 
then  first  that  co-sharer  who  is  nearest  to  the  sharer  bent  on  transfer  can 
take  it :  after  that  any  other    person  who  is  interested  (sharig)  in  the 
village,  rank  by  rank,  can  take  it.     If  no  person  interested  in  the  village 
takes  it  then  a  stranger  may  take  it."  The  lower  appellate  Court  inclining 
to  the  view  that  the  respondent  and  the  vendor   were  sharers  in  one  and 
the  same  mahal  of  the  village  and  that  respondent  was  entitled  to  pre-empt 
and    had  a  preferential    right  of  purchase  as  against  the  appellant,  who 
is  admittedly  a  stranger,  remanded  the  case  to  the  Courfc  of  first  instance 
for  trial  of  the  remaining  issues.     The  Court  of  first  instance  had    held  a 
contrary  view,  and  without  determining  the  other  questions  in   issue  had 
dismissed  the  suit   on  this  preliminary  point.     Hence  the  question  which 
we  have  to  determine  in  the  present   appeal  is,  whether  the  clause  above 
quoted  from   the  village  record  of  rights  does  or  does   not  confer  on  the 
respondent  the  right  of  pre-emption  over  that  portion  of  the  revenue-free 
grant  subsequently  assessed  to  revenue    which1  is  the  subject-matter  of 
this  litigation.     The  case  for  both  the  appellant  and  the  respondent  was 
argued  with  great  ability,  and  it  was  contended  with  much  force  on  behalf 
of  the  respondent  that,  although  the  vendor  was  proprietor  of  a  plot  only 
of  the  resumed  revenue-free  land,  he  was  still  one  of  those  persons  termed 
in  the  record  of  rights  a  sharer  (hissadar).     In  support  of  this  contention 
our  notice  was  directed  to  s.  62  of  Act  No.  XIX  of  1873;    to  the   rules 
of  the   Board   of  Revenue,  edition    1876,   Department   I,    page    10,  and 
especially  to  rules  30  and  51.     We  were  also  referred  to  the  precedent  of 
Inayat  Husainv.  Amin-ud-din  Ahmad  (D.Safdar  Ali  v.  Dost  Muhammad^) 
and  the  Full  [419]  Bench  ruling  of  Niamat  Ali  v.  Asmat  Bibi  (3).     The 
last  of  these  rulings  deals  with  the  case  of  a  person  who  was  admittedly 
a  co-sharer  in  the  ordinary  sense  of  the  term.     In  Safdar  Ali  v.  Dost 
Muhammad  the  case  again  was  that  of  a  co-sharer  in  the  mahal.     In  both 
cases  the  dispute   did  not    turn,    as  in  the  present   case,  upon    whether  a 
person  who  is  only  a  proprietor  of   a  portion   of  land    and  not  one  of  the 
general  proprietary  body  of  a  mahal  can    be  rightly  termed  a  shareholder 
in  the  mahal.     The  case  of  Inayat  Husainv.  Amin-ud-din  Ahmad  turned 
upon  the  interpretation  to  be  given  to  the  word  sharik.     On  the  other  side 
we  were  referred  to  a  passage  in  the  petition  for  partition  which  had  been 
put  in  by  the  predecessor  in  interest  of  the  present  respondent,  and  to   a 
second  passage  in  the  partition  proceedings.     In  both  of  these  the  prede- 


(1)  8  A.W.N.  (1888)  182. 


(3)  10  A.W.N.  (1890)  117. 
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cessor  in  interest  of  the  respondent  distinctly  sets  out  that  neither  she, 
styling  herself  hissadar  (or  sharer),  nor  any  of  the  other  sharers  had  any 
concern  with  the  plot  in  which  the  subject-matter  of  this  suit  is  situate. 
It  was  also  pointed  out  to  us  that  both  in  s.  62  of  Act  No.  XIX  of  1873 
and  in  rule  51  of  che^rules  of  the  Board  of  Revenue  a  separate  place  is 
assigned  in  the  record  of  rights  to  the  co-sharers  distinct  from  that 
assigned  to  all  persons  occupying  portions  of  the  land  in  the  village  or  in 
possession  of  any  heritable  or  transferable  interest  in  such  land. 

The  particular  portion  of  the  record  of  rights  which  recites  the  custom 
regarding  pre-emption  finds  place  only  in  the  chapter  relating  to  the  rights 
of  sharers  amongst  themselves  founded  on  custom  or  agreement.  It  is  not 
to  be  found  in  that  portion  which  relates  to  other  persons.  It  is 
true  that  the  rules  contained  in  the  circular  of  the  Board  of  Revenue 
to  which  our  notice  was  directed  are  rules  for  the  guidance  of  Settlement 
Officers  prescribed  under  Act  No.  XIX  of  1873,  and  that  the  village 
record  of  rights  with  which  we  are  concerned  bears  date  1870,  but  the 
exact  similarity  in  the  heading  to  Chapter  II  of  the  document)  with  that 
contained  in  the  circular  of  the  Board  of  Revenue  shows  that  there  must 
have  been  in  existence  some  similar  circular  upon  which  this  record  of  rights 
f4SO]  was  framed.  Looking  therefore  to  the  place  in  this  record  of  rights 
in  which  the  rule  regarding  pre-emption  is  to  be  found,  I,  with  consi- 
derable hesitation,  come  to  the  conculsion  chat  the  persons  only  to  whom 
it  is  intended  to  apply  are  those  who  are  known  and  were  known  in  the 
village  as  co-sharers  in  the  ordinary  language  of  the  day,  and  that  it  was 
understood  in  the  village  that  those  who  held  > any  portion  of  the  once 
revenue-free  and  subsequently  assessed  lands  were  in  no  way  concerned 
with  it,  and  that  the  rule  or  custom  of  pre-emption  was  not  a  rule  or 
custom  relating  to  them.  The  right  of  pre-emption  not  being  an  ordinary 
right,  but  one  for  which  express  provision  must  be  found,  I  come  to  the 
conclusion  that  in  this  case  and  under  the  special  circumstances  the 
respondent  has  not  made  out  his  claim  to  pre-empt  and  that  the  Court  of 
first  instance  was  right  in  dismissing  his  suit. 

AiKMAN,  J. — I  concur  with  my  brother  Knox  in  thinking  that  this 
appeal  must  succeed.  The  plaintiff  came  into  Court  asserting  a  right  to 
pre-empt,  based  on  a  clause  in  the  wajib-ul-arz  of  the  village,  and  the 
only  question  we  have  to  decide  in  this  appeal  is  whether  the  wajib-ul-arz 
gives  the  plaintiff  the  right  he  claims  or  not.  The  wajib-,ul-arz  is  drawn, 
up  in  four  chapters.  We  have  only  to  consider  the  second  and  third  of 
those  chapters.  The  second  deals  with  the  rights'of  sharers  among  them- 
selves ;  the  third  deals  with  the  rights  of  subordinate  holders.  It  is  in 
Chapter  II  that  the  clause  on  which  the  plaintiff  relies  is  to  be  found. 
The  sale  which  gave  ris.e  to  this  suit  was  one  by  which  a  subordinate 
holder,  who  comes  under  Chapter  III,  conveyed  his  property  to  the 
respondent  before  us.  I  think  it  is  clear  that  the  mea'ning  of  the  framers 
of  the  wajib-ul-arz  was  to  distinguish  subordinate  holders  from  co-sharers' 
proper,  No  right  of  pre-emption  is  expressly  given  when  a  ffale  is  made' 
by  such  subordinate  holders.  It  is  only  in  the  case  of  a  sale  by  a  sharer1 
that  this  right  arises.  In  Chapter  III,  there  is  a  clause  by  which  the 
zamindars  of  the  village  (and  by  zemindars,  I  understand  the  co-sharers)" 
expressly  disavow  any  right  of  interference  with  property  such  as  that 
which  formed  the  subject  of  this  sale.  I  think  for  the  plaintiff  to^ndea- 
vour  to  assert  a  right  of  pre-emp-[4i5l]tion  in  respect  of  such  property  is 
to  go  in  the  teeth  of  the  arrangement  which  was  come  to  at  the  time 
the  wajib-ul-arz  was  framed,  to  which  the  co-sbarera  and  the  subordinate 
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holders  had  been  signatories.  Further,  as  has  been  pointed  out  by  my 
brother  Knox,  the  predecessor-in-title  of  the  present  plaintiff,  when  a 
partition  was  being  carried  out  in  1889,*  repeated  this  disavowal  of  all 
concern  with  the  resumed  revenue-free  land.  For  these  reasons  I  think 
that  the  view  taken  by  the  Court  of  first  instance  was  the  correct  one. 


This  appeal  is  decreed,  the  order  of  the  lower  appellate  Court  is  set 
aside,  and  that  of  the  Court  of  first  instance  restored  with  costs  in  all 
Courts. 

Appeal  decreed. 


17  A.  451-15  A.W.N.  (1895)  103. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Burkitt. 


BAM  DIN  AND  OTHERS  (Defendants)  v.  BANG  LAL  SINGH  (Plaintiff)  A 

[15th  March,  1895.] 

Pre-emption — Limitation— Sale  with  subsequent  agreement  for  repurchase— Mortgage 
by  conditional  sale. 

On  the  6th  of  June.  1887,  one  B.K.  sold  a  certain  zamindari  share  to  B.  On  the 
18th  of  May  1888,  6.  brought  a  suit  for  pre-emption  of  that  share.  Pending  the 
suit,  on  the  6th  of  July,  1838,  the  vendor,  the  vendee  and  the  pre  emptor  entered 
into  an  agreement  by  which  the  vendee,  recognizing  the  pre-emptive  right  of  the 
plaintiff,  agreed  to  re-transfer  the  property  to  the  vendor  or  the  pre-emptor  on 
payment  by  either  of  them  on  the  full  moon  of  Jeth  in  any  year  of  the  price  paid 
by  him.  On  the  20th  of  June,  1891,  ihe  vendor,  affecting  to  treat  that  transac- 
tion of  the  6tb  of  June  1887,  as  a  mortgage,  made  an  application  purporting 
to  ba  under  s.  83  of  the  Transfer  of  Property  Act  accompanied  by  payment  of  the 
price  of  the  property  into  Court  and  prayed  (or  redemption.  The  vendee  refused 
to  take  out  the  money  deposited  by  the  vendor  ;  and  subsequently,  on  the  13th 
of  November,  1891,  R.K.  applied  for  repayment  to  him  of  the  said  money, 
stating  that  he  wished  the  vendee  to  remain  in  possession,  and  asking  that  the 
agreement  of  the  6t,h  of  July.  1888,  might  be  considered  null  and  void.  On  the 
1st  of  September  1891,  one  R.8.  filed  a  suit  for  pre-emption  of  the  said  property. 

[452}  Held,  that  the  original  transaction  of  the  6th  of  June,  1887,  was  an  out- 
and-out-sale,  and  was  not.  and  could  not  be,  by  the  subsequent  agreement  be- 
tween the  parties,  turned  into  a  mortgage  by  conditional  sale;  and  in  consequence 
that  the  suit  brought  by  B.S.  was  barred  by  limitation. 

[R.,  3  O.O.  260  I  8  O.C.  275  (277).] 

THE  facts  of  this  case  are  fully  statedln  the  judgment  of  the  Court. 
Babu  Bishnu  Chandar,  for  the  appellants. 
Maulvi  Muhammad  Iskaq,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J. — This  is  an  appeal  in  a  pre-emption  suit.  The  vendor, 
one  Bam  Khilawan,  by  a  registered  sale-deed  dated  the  6tb  of  June,  1887, 
sold  certain  property  to  one  Sheoraj  Ahir.  Subsequently,  in  May,  1888,  a 
suit;  was  instituted  by  one  Bharos  to  pre-empt  that  property  on  the  ground 
that  the  vendee  was  not  a  co-sharer.  The  suit  was  brought;  under  the  pro- 
visions of  the  wajib-ul-arz  as  to  pre-emption.  Before  that  suit  came  to  a 


•    [In  15  A.W.N.  (1895)  93  for  1889  we  find  1886— ED.] 

t  Second  Appeal  No.  793  of  1894,  from  a  decree  of  Kunwar  Jwala  Prasad,  District 
Judge  of  Azamgarh,  dated  the  26th  June,  1894,  reversing  a  decree  of  Munsbi  Kieban 
Lai,  Additional  Subordinate  Judge  of  Azamgarh,  dated  the  20tb  of  March,  1893. 
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hearing  in  Court  an  agreement;  was  entered  into  by  the  vendor,  the  vendee  189S 
and  the  pre-emptor  and  was  registersd  on  the  6th  of  July,  1888.  The  MARCH  15. 
effect  of  that  document  is  that  the  vendee,  practically  admitting  the 
pre-empbion  right  of  Bharos,  agreed  to  hand  back  the  property  on  the  APPEL- 
Puran  Mashi  of  Jeth  of  any  year  on  being  repaid  by  either  the  vendor  or  LATE 
the  pre-emptor  the  amount  be  had  given  for  it.  Nothing  further  appears 
to  have  been  done  in  the  matter  till  the  year  1891,  when,  on  the  20tb 
of  June  of  that  year,  the  vendor,  assuming  to  treat  the  sale  of  1887  as  a  17  1.  451  = 
mortgage,  and  after  referring  to  the  stipulation  contained  in  the  agreement  15  l.W.H. 
of  July,  1888,  applied  to  the  Court  under  the  provisions  of  s.  83  of  the  (1593)  118. 
Transfer  of  Property  Act  to  permit  him  to  deposit  the  mortgage  money  in 
Court  on  the  ground  that  Sheoraj  had  refused  to  accept  it.  This  applica- 
tion appears  to  have  been  shelved  on  the  3rd  of  August,  1891.  Subse- 
quently in  November,  1891,  Earn  Khilawan  applied  for  leave  to  .withdraw 
the  money  from  Court  and  asked  that  the  agreement  of  6th  July,  1888, 
should  be  considered  null  and  void,  and  stated  that  he  bad  no  longer 
any  desire  to  interfere  with  Sheorai's  possession.  This  application 
of  the  13th  of  November  1891  is  the  foundation  of  the  plaintiff's 
suit.  In  the  sixth  paragraph  of  the  plaint  plaintiff  alleges  that  this 
[453]  transaction  of  the  13th  of  November,  1891,  amounted  to  a  sale  and 
that  therefore  he  is  entitled  to  pre-empt.  In  the  first  Court  the  Sub- 
ordinate Judge  very  properly  held  that  the  suit  was  barred  by  limitation, 
being  of  opinion  that  the  plaintiff's  pre-emptive  rights  were,  as  I  understand 
him,  in  no  way  affected  by  the  agreement  of  July,  1888,  or  by  the  appli- 
cation of  the  13th  November,  1891.  The  lower  appellate  Court  disagreed 
with  the  first  Court,  and  held  that,  though  the  sale  of  June,  1887  was  an 
absolute  out-and-out  sale,  the  agreement  of  the  6th  of  July,  1888,  had  the 
effect  of  turning  that  absolute  sale  into  a  mortgage  by  conditional  sale. 
He  further  held  that  "the  effect  of  the  application  of  the  13th  of  November, 
1891,  is  that  the  conditional  vendor  relinquished  his  equity  of  redemption 
and  made  the  sale  absolute. "  He  further  held  that,  as  the  sale  thus 
became  absolute  on  the  13th  of  November,  1891,  the  plaintiff's  cause  of 
action  arose  on  that  date,  and  that  therefore  his  suit  was  in  time.  I  am 
unable  to  concur  in  any  one  of  the  conclusions  at  which  the  learned  Judge 
arrived,  excepting  so  far  as  he  finds  that  the  sale  of  June,  1887,  was  an 
out-and-out  absolute  sale.  In  that  matter  he  is  quite  right.  But  the 
agreement  dated  the  6th  of  July,  1888,  did  not  have,  could  not  have, 
and  was  not  intended  to  have,  the  effect  of  turning  the  absolute  sale 
of  June,  1887,  into  a  mortgage  by  conditional  sale.  From  the  begin- 
ning to  the  end  of  that  instrument  the  word  "  mortgage "  is  nowhere 
mentioned,  and  the  sale  of  June,  1887,  is  described  in  it  as  an 
absolute  sale  (bainamah  la  kalami}.  The  matter  to  which  the  parties  to 
that  instrument  agreed  is  no  more  than  that  if  either  the  vendor  or  the 
pre-emptor  repaid  the  purchase  money  on  a  fixed  date  to  the  vendee  the 
latter  would  reconvey  the  property.  In  fact  this  document  can  be  con- 
sidered as  neither  more  nor  less  than  a  promise  by  the  vendee  to  re-sell 
the  property  on  certain  conditions.  The  sale  as  originally  made  remain- 
ed untouched  as  an  out-and-out  absolute  sale  and  the  only  right  which 
the  vendor  or  the  pre-emptor  acquired  was  a  right  of  repurchase.  The 
learned  Judge  in  the  Court  below  is  quite  wrong  in  holding  that  under 
the  deed  of  July,  1888,  the  previous  absolute  sale  became  a  conditional 
sale  with  power  of  redemption,  and  the  vendor's  statement  in  bis  petition 
of  June,  1891,  as  to  the  sale  [454]  having  become  a  mortgage,  and,  in 
hia  petition  of  November,  1891,  as  to  his  relinquishment  of  his  supposed 
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equity  of  redemption  are  simply  absured.  I  concur  fully  with  the  view  of 
the- law  taken  by  the  Court  of  first  instance  and  dissent  in  toto  from  that 
laid  down  by  the  District  Judge,  I  allow  this  appeal.  I  set  aside  the 
decree  of  the  lower  appellate  Court,  and  I  restore  the  decree  of  the  Court 
of  first  instance  dismissing  the  plaintiff's  claim.  Defendants  are  entitled 
to  their  costs  in  all  three  Courts. 

Appeal  decreed. 


17  A.  454  =  15  A.W.N.  (1899)  95. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Burkitt. 


.       AM.fAD   ALI   AND   OTHBBS    (Plaintiffs]    V.    MUSHTAQ    AHMAD 

AND  ANOTHER  (Defendants)*      [19bh  March,  1895.] 
Pre  tmptisn — Wajib-ul  arz— "  Stranger.  " 

Under  the  terms  of  a  wajib-ul-arz  successive  pre-emptive  rights  were  given, 
first,  to  '  own  brothers,'  secondly,  to  '  near  cousin?,'  thirdly,  to  '  shareholders, 
Held,  the  parties  being  Muhammidans,  that  in  regard  to  a  sale  of  land  to  which 
this  wajib -14,1- arz  applied  a  nephew  (brother's  son)  of  the  vendee  was  a  'stranger' 
and  his  joinder  as  oo-veodee  would  vitiate  the  sale  and  let  in  other  persons  hav- 
ing a  right  of  pre-emption.  Bhurey  Mai  v.  Nawal  Singh  (1)  distinguished. 

[R.,  10O.O.  225(234).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Burkitt,  J. 

Mr.  D.  N.  Banerji,  for  the  appellants. 

Mr.  T.  Conlan  and  Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J. — This  is  an  appeal  in  a  pre-emption  suit.  One  Muham- 
mad Saddiq,  a  co-sharer,  sold  a  small  property  to  Mushteq  Ahmad  and 
Muhammad  Israil.  Mushtaq  Ahmad  is  a  co-sharer  in  the  same  thok  with 
the  vendor.  Muhammad  Israil  is  not  a  co-sharer,  but  is  the  nephew  of. 
Mushtaq  Ahmad  and  the  son  of  Mushtaq  Ahmad's  brother,  who  is  a  co- 
sharer.  The  plaintiffs-appellants  have  instituted  this  suit  for  the  purpose 
of  acquiring  by  pre-emption  the  property  sold  to  the  vendees.  The  allega- 
tion on  which  their  plaint  is  founded  is  that  Muhammad  Israil  is  a 
'stranger  and  that  Mush-[355]taq  Ahmad  by  joining  him  as  a  co- vendee 
has  vitiated  the  sale.  Such  undoubtedly  would  be  the  case  if  Muhammad 
Israil  be  a  "stranger."  Now  it  is  admitted  that  he  is  not  a  co-sharer  ;  but  it 
is  contended  that  as  a  son  of  one  co-sharer  and  the  nephew  of  another  co- 
sharer  he  cannot  be  considered  to  be  a  'stranger.'  In  support  of  this  plea 
the  case  of  Bhurey  Mai  v.  Nawal  Singh  (1)  was  cited.  With  great  res- 
pect for  the  learned  Judges  who  decided  that  case  I  must  say  that  I  am 
unable  to  follow  the  reasons  given  for  the  decision  at  which  the  Court 
arrived.  It  was  a  case  in  which  three  plaintiffs  jointly  claimed  pre-emp- 
tion. The  Court  of  first  appeal  held  that  two  of  chose  plaintiffs  were  not 
entitled,  as  they  were  not  co-sharers  in  the  thok.  On  second  appeal  to 
this  Court  it  was  held  that  the  respondent,  the  first  pre-emptor,  by  having. 

*  Second  Appeal  No.  744  of  1894  from  a  decree  of  H.  G.  Pearse,  Esq.,  District 
Judge  of  Agra,  dated  ibo  26th  July  1894.  reversing  a  decree  of  Babu  Prithi  Natb, 
Munsif  of  Muttra,  dated  the  21st  October  1893. 

(1)  4  A.  259. 
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joined  wifch  himself  "  certain  members  of  his  family   who  were  strangers       1895 
quoad  the  estate  "  did  not  thereby  defeat  his  pre-emptive  right.     It  is  not  MARCH  19. 
stated  how  the  other  two  plaintiffs   were  related  to  the   plaintiff  Nawal, 
or  how  they  were  members  of  his  family   (they  appear  to  bave  been  dis-     APPEL- 
tant  cousins),  and  there  is  nothing  to  show  that  they  were  members  of  a      LATE 
joint  undivided  Hindu  family  to  whom  the  ruling  in  Gandharp   Singh   v.      CIVIL. 
Sahib    Singh    (1)    would    apply.     Unless    they    were  such,  in  my    opi- 
nion,  the  judgment  in  Bhurey  Mai's   case  could  be  supported  only  on  17A.  43J  = 
tbo  fact,  which  does  not  appear  to  have   been  present  to  the  mind  of  the    IS  A.W.N. 
Court,  that  the  seconJ.  and  the  third  pre-emptors  were  near  cousins  of  the    (1895)  95. 
deceased  co-sharer  Sahuria,  whose  property  was  in  dispute.     Under  the 
terms  of  the  wajib-ul-arz  near  cousins  had  a  pre-emptive  right.     I  cannot 
consider  this  case  from    4  Allahabad    as  any  authority  on  the  present 
question.     Now  in  the  present  case  the  wajib-ul-arz  gives  successive  pre- 
emptive rights,    firstly,    to    '  own  brothers, '  secondly,  to  '  near  cousins," 
thirdly,  to  '  shareholders,  '  and  there  are  some  other  categories  I  need  not 
notice.     As  the  vendee,   Muhammad   Israil,  is  not  a   co-sharer  and  is  not 
related  to  the  vendor,  he  is  not  a  person  who,  under  any  of  the  categories 
of  the  luajib-ul-arz  cited  above,  could  claim  pre-emption.     He,  as  a  Muham- 
madaD,  is  in  a  very  different  position  from  the  son  of  Hindu  co-sharer,  who 
[456]  by  the  Hindu  law  acquires  on  his  birth  an  equal  right  with  his 
father.     The  son  of  a   Mubammadan   acquires  no  such  vested  right,  and, 
even  if  he  survive  his  father,  the  latter  may  during  his  life  have  made  such 
a  disposal  of  fche  estate  as  to  bar  the  succession  of  the  son.  A  person  in  such 
a  position  cannot  but  be  considered  to  be  a  stranger,--'  inasmuch  as  he 
does  not  come   within  any  of  the  categories  provided  in  the  wajib  ul-arz. 
I  am  therefore  of  opinion  that  by  joining  Muhammad  Israil,  who,  though 
hia  nephew,  was  not  a  co-sharer  nor  a  relative  of   the  vendor,  Mushtaq 
Ahmad  vitiated  the  bargain,  and  that  the  plaintiffs   are   entitled  to  £.re- 
empt.     I  must  therefore  allow  this  appeal.     I  set  aside  the  judgment  and 
the  decree  of  the  lower  appellate  Court,  and,  as  the  suit  was  decided  by 
the  Court  below  on  a  preliminary  point,    and  as  I  have  reversed  its  deci- 
sion on  that  point,  I  remand  the  case  to  the  lower  appellate  Court  for 
decision  on  the  merits.     Costs  to  abide  the  result-. 

Appeal  decreed  :  Case  remanded. 


(l)  7  A.  184. 
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MARCH  30.  PRIVY  COUNCIL. 

PRIVY  PRESENT  : 

COUNCIL.  Lord  Hobhouse,  Lord  Davey  and  Sir  B.  Couch. 

from  the  High  Court  at  Allahabad.] 


22  1.4.  139=         BEJAI  BAHADUR  SINGH  (Plaintiff)  v.  BHUPINDAR  BAHADUR 
6  Sar.  P.C.J.  SINGH  (Defendant}. 

593 

BEJAI  BAHADUR  SINGH  (Plaintiff)  v.  KOUNSAL  KISHORE 

PRASAD  MAL  (Defendant}. 
[12th,  13th,  14th  February  and  30ch  March,  1895]. 

Evidence  proving  title  by  inheritance  to  raj  estates  —  Proof  at  pedigree—  Act  No.  Jo/  1872 
(  Indian  Evidence  Act)  ,  s.  32—  Estate  held  as  tetarate  under  the  Hindu  Law  — 
Widow's  interest  therein  —  Act  No.  XI  of  1857  (Offences  against  the  State)—  Confis- 
cation 

A  raj  estate  was  olaimed  by  the  appellant  as  the  nearest  agnatic  kinsman  of  the 
last  raja  in  possession,  who  bad  died  without  male  issue,  but  leaving  a  widow, 
and  a  daughter  by  her,  both  of  whom  died  before  this  suit. 

The  respondent,  who  had  obtained  possession  under  a  gift  from  *be  widow, 
denied  the  claimant's  relationship  to  the  raja.  He  also  alleged  that  no  title 
oould  h'tve  descended  to  the  claimant  from  father  to  son,  as  the  father's  property 
had  been  confiscated  on  his  oouviction  of  an  offence  against  the  State,  and  sen- 
tence under  Act  XI  of  1857. 

[487]  Held,  tliat  as  the  widow  had  taken  the  estate  as  the  result  of  her  hus- 
bands having  owned  it  as  his  separate  property,  the  respondent,  whosd  only  title 
was  through  her,  bad  not  established  that  a  right  of  survivorship  had  accrued  to 
the  plaintiff's  father  on  the  death  of  the  raj  »  in  1853  ;  therefore,  there  was  no 
right  of  that  kind  which  oould  have  been  confiscated  by  the  sentence  which  was 
passed  in  186'2.  Nor  bad  the  father  any  right  of  inheritance  that  could  be 
enforced  during  the  life  of  the  widow,  who  outlived  him.  The  separation  of  the 
estate,  as  held  by  the  late  raja,  negatived  both  the  confisacation  and  limitation. 

The  claimant,  to  prove  his  title,  relied  upos  a  pedigree,  not  stated  in  any 
document  produced  that  had  existed  in  the  family  before  this  suit.  The 
genealogy  on  which  he  olaimed  was.  however,  identical  with  one  which  his 
father  had  more  than  ones  asserted,  alleging  title  to  twoinauzasof  the  raj  estate. 
The  raja,  called  upon  to  answer  in  proceedings  at  settlement  had  not  given  a 
direct  denial  to  the  alleged  relationship. 

On  the  contention  that  there  were  steps  in  the  pedigree,  as  to  which  the 
evidence  adduced  did  not  include  proof  of  statements  made  by  a  deceased  person 
who  had  means  of  knowledge,  or  proofs  of  other  statements  within  s.  32  of  the 
Indian  Evidence  Act,  (I  of  1872),  and  as  to  which  the  evidence  was  insufficient. 

Held  that  the  evidence  taken  altogether,  oral  and  documetary,  had  been 
sufficient  to  prove  that  the  appellant  was  related  to  the  deceased  raja,  as  he  had 
claimed  to  be,  and  that  the  appellant  was,  as  heir  to  him,  entitled  to  inherit  the 
raj  estates,  on  the  widow's  death  ;  this  opinion  being  founded  on  the  documen- 
tary evidence. 

[R.,  2O.  C.  H9  (159).] 

Two  consolidated  appeals  from  two  decrees  (19fch  July,  1889)  of  the 
High  Court  reversing  a  decree  (12th  November,  1887)  of  the  District  Judge 
of  Mirzapur. 

These  were  appeals  from  decrees  passed  on  appeals  separately 
preferred  by  two  defendants  in  the  same  suit,  which  was  brought  on  the 
22nd  September,  1886,  by  the  plaintiff-appellant,  a  zemindar  of  mauza 
Eamgarh,  pargana  Bejaigarh,  against  the  respondent,  with  other  defend- 
ants, for  possession  of  the  estates  of  the  Bejaigarh  Raj,  vix.,  villages  in 
the  districts  of  Mirzapur  and  Shahabad,  valued  at  Rs.  1,25,755,  with 
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moveablea  valued  at  over  Rs.  75,000,    and  mesne  profits  amounting  to       1895 
Rs.  28,060.     The  last  raja  in  possession  was  Ram  Saran  Sahai,  who  died  on  MARCH  80. 
the  8th  December,  1853,  leaving  one  daughter,  and  a  widow,   but  no  son. 
The  widow,  Rani  Pirthiraj  Kuar,  succeeded  for  her  life,  and   died  on  the 
19th  April,  1886.     On  the  28th  April,  1857,   she  made  a  deed  of  gift  pur- 
porting to  transfer  the  greater  part  of  the  raj  estates  to  her  daughter  Radhe 
Prasad,  [458]   who  died  in  April  1859,  and  on  the  daughter's  death  the 
estates  came  into  the  possession  of  her  husband,  Babu  Brijendar  Bahadur.     ^ •«•)*" 
He  died  on  the  4th  August,  1879,  without  issue,  and  his  surviving  widow  „  0  _'«« 
and  the  Rani  Pirthiraja  Kuar  executed   deeds  purporting  to  transfer  all 
their  rights  in  the  raj    estates  to    Bhupindar  Bahadur    Singh,  Raja  of 
Kantit,  who  was  recorded  as  proprietor  in  the  Collectorate  books.     This 
was  the  principal  defendant  in  this  suit,  and  with  him  was  joined  his 
sister's  son,  Kishore  Prasad  Mai,  a  minor,  sued  through  his  father.  Other 
defendants    were   joined   on  Bhupindar's    statement    that  they  were  in 
possession  of  part  of  the  raj  estates  under  grants  from  the  widow. 

As  to  some  of  these  the  plaintiff  withdrew  his  claim,  and  the  rest 
made  no  defence. 

The  plaint  alleged  that  the  plaintiff  was  heir  to  the  raj  estates  as  the 
nearest  collateral  relation  of  the  last  male  owner,  setting  forth  the  follow- 
ing pedigree : — 

Raja  Daljit  Sahai. 
I 


I 
Haribar  Sahai. 


Sheobakhsh  Singh. 


1 

Raja  Pirthipat, 
died  about  1810 
without  issue. 

in 

Gurdat 

Raja  G 

Saruu 
in  1* 

Raj»  ] 

Sarao  Sab 
1853,  wit 

I 

Singh.       Dunia  Singh, 
without  issue. 

robind 
,  died 
U8. 

bua 

ai,  died 
acut  issue. 

1 
Zalim  Singh, 
without  issue. 

1 
1 

1 
Darb  Singh. 

1 
Aman  Singh. 

Laohhman  Singh. 

1 
Plaintiff  and  two 

1 

Dhurap  Singh 

1 

Deonath  Singh 
without  issue. 

younger  sons. 

Bhupindar  Bahadur,  whose  nephew  made  substantially  the  same 
defence,  defended  the  possession  given  to  him  by  the  Rani  Pirthiraj  Kuar. 
He  denied  that  the  plaintiff  was  descended  from  the  same  common 
ancestor  with  Raja  Ram  Saran  Sahai.  He  stated  the  conviction  of,  and 
the  sentence  upon,  Lachhman  Singh,  father  of  the  plaintiff,  by  the 
Sessions  Judge  of  Mirzapur  on  the  5th  May,  1862,  under  Act  XI  of  1857 
(offences  against  the  State),  in  order  to  show  [459 J  that  the  plaintiff  could 
notiinherin  through  his  father  and  that  ha  had  no  right  to  sue.  The 
sentence  was  of  imprisonment  for  five  years,  during  which  the  prisoner 
died.iwith  confiscation  of  all  his  property.  Limitation  under  Act  XIV  of 
1859.  section  1,  sub-section  12,  was  also  alleged,  the  twelve  years,  if  com- 
mencing in  1854,  having  expired  in  the  widow's  time. 

But  the  principal  question  in  the  appeal  was  whether  the  plain- 
tiff's relationship  bo  the  raja  had  been  rightly  held  not  to  have  been 
established.  The  High  Court  had  decided  the  appeals  upon  no  other 
point.  All  the  three  questions,  raised  by  the  defence,  were,  however, 
decided  on  the  present  appeal. 
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1895  The  provisions  of  the  Indian  Evidence  Act,  I  of  1872,  referred  to  in 

MARCH  30.  'ne  case,  as  to  what  statements  of  persons  not  present,  may  be  proved  by 

others,  as  relevant  in  proof  of  relationship,  are  given  in  section  32,  to  the 

PRIVY  following  effect : — Statements,  written  or  verbal,  of  relevant  facts  made  by 
COUNQIL.  a  person  who  is  dead,  or  who  cannot  be  called  as  a  witness,  are  them- 
selves relevant  facts,  when  (ol.  5)  the  statement  relates  to  the  existence  of 
17  A.  456  any  relationship  between  persons  as  to  whose  relationship  he  who  is 
P.C.)  =  said  to  have  made  the  statement  had  special  means  of  knowledge,  and 
1 1. A.  139=  \vhen  (cl.  6)  the  statement  relates  to  relationship  between  persons 
6  Bar.  P.C  J.  deceased,  and  is  made  in  a  will  or  deed,  about  the  affairs  of  the  family, 
S93.  or  jn  any  family  pedigree,  or  upon  anything  on  which  such  statements 
are  usually  made.  In  all  cases  such  statements  must  have  been  made 
before  the  question  in  dispute  was  raised.  By  section  50,  the  opinion 
expressed  by  the  conduct  of  any  person  who  has  special  means  of  know- 
ledge is  a  relevant  fact  upon  a  question  of  relationship. 

These  sections  and  clauses  were  thus  referred  to  in  the  judgment  of 
the  High  Court : — "  For  the  purposes  of  our  Indian  Courts  this  is  the 
"  extent  to  which  hearsay  evidence  with  regard  to  relationship  is  admis- 
"  sible,  and  it  may  be  summarized  shortly  under  three  heads — (I.1  state- 
"  ments  made  orally  or  in  writing  by  persons  deceased  (&o.)  having 
"  special  knowledge  ante  litem  motam  ;  (2)  statements  in  writing  as  to  rela- 
tionship between  persons  deceased,  in  wills  or  deeds  [460]  relating  to 
"  the  affairs  of  the  family  to  which  they  belonged,  or  on  a  tombstone  or 
"  other  thing  on  which  such  statements  are  usually  made  ante  litem 
''motam;  (3)  opinion  shown  by  conduct  as  to  the  existence  of  a  relation- 
"  ship  by  a  person  who  bad  special  means  of  knowledge.  " 

The  suit  was  heard  by  the  District  Judge,  Mr.  W.  T.  Martin.  The 
first  issue  was  whether  the  plaintiff  belonged  to'tbe  family  of  Eaja  Bam 
Saran  Sahai,  and  was  his  heir,  and  whether  he  was  entitled  to  sue  for  the 
inheritance.  The  District  Judge  referred  to  the  history  of  the  Bejaigarh 
Eaj,  as  contained  in  the  printed  "Duncan  Eecords,"  Vol.  I,  p.  173  ; 
Wynyard's  Settlement  Report,  1843  ;  Roberts'  Settlement)  Report, 
31st  July,  1847.  Of  these  he  took  judicial  notice  under  sec.  57  of  the 
Evidence  Act,  I  of  1872,  as  they  were  books,  or  documents,  on  matters  of 
public  history,  and  all  of  them  had  been  compiled  before  the  plaintiff's 
claim  was  first  made.  He  considered  that  the  plaintiff's  chief  support 
was  the  settlement  proceeding  and  order  of  Mr.  Roberts,  dated  the 
9th  May,  1851,  with  other  petitions,  and  orders,  forming  part  of  the  docu- 
mentary evidence,  These  fully  appear  in  their  Lordships'  judgment  on  this 
appeal.  His  translation  of  the  raja's  answer  in  the  proceedings  in  1851, 
when  called  upon  to  answer  by  the  Settlement  Officer,  did  not  agree  as  to 
the  words — "upar  deorhi  murisan  hamara  rahte  the" — spoken  of  Babu 
Darb  Singh,  and  Babu  Dharap  Singh  by  the  raja,  with  that  of  the  official 
translator  in  the  High  Court. 

As  to  the  alleged  confiscation,  the  Judge  found  that,  as  Raja  Ram 
Singh  was  in  separate  possession  of  the  raj  property,  and  his  widow  took 
a  life-estate  therein,  according  to  the  ordinary  rules  of  the  Hindu  law,  any 
rights,  which  the  claimant's  father  had  at  the  date  of  his  conviction,  being 
merely  of  an  expectant;,  and  not  of  an  actual,  character,  were  not  affected 
by  the  forfeiture  ordered  under  Act  XI  of  1857.  On  the  question  of  limi- 
tation, proceeding  upon  the  same  view  as  to  the  right  of  Rani  Pirthiraj  to 
take  an  estate  for  life,  the  Judge  held  that  neither  she,  as  against  her  hus- 
band's collateral  relations,  not  Babu  Brijendar  Bahadur,  as  against  her, 
had  acquired  any  title  by  adverse  possession. 
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[461]  Making  a  summary  of  all  fche  evidence,  en  the  issue  as  to  the       1895 
proof  of  fcbe  claimant's  relationship,  the  District  Judge  said  :  —  MARCH  80; 

"To  sum  up  the  evidence,  documentary  and  oral,  on  the  first  issue: 
"  defendant's  counsel  laid  great  stress  on  the  ruling  in  Kedarnauth  Doss  v.      PRIVY 
"  Protob  Ghunder  Dass  (1),  which  lays  down  the  rule  that  'where  the  COUNCIL. 
"  plaintiff  claims  as  a  collateral  heir,  he  is  bound  to  allege  and  prove  his 
"  title  through  the  common  ancestor  in  all  its  stages,  and  one  mostimportant    *7  *•  *86 
"  stage  is  of  course  the  common  ancestor  himself.'     Well,  there  is  no  ques-      (P-C.)  = 
"  tion  in  this  case  that  plaintiff  has  alleged  his  title  as  required  by  this  22  '•*•  *' 
"  ruling,  for  he  sets  forth  his  genealogy,  step  by  step,  from  the  common6  Sar-  P.C.J. 
"  ancestor,  Raja  Daljit  Singh.     The  proof  consists  in  (1)  the  admission  of 
"plaintiff's  relationship  by  the  last  raja  in  1850  implied  by  — 

"  (a)  his  not  denying  the  relationship,  but  making  baseless  insinua- 

tions merely,  in  respect  of  it  ; 
"  (&)  his  admitting  that  plaintiff's  family  received  maintenance  from 

the  raj  ; 
"  (c)  his  setting  up  a  baseless  plea  to  account  for  plaintiff's  posses- 

sion of  certain  villages. 

(2)  In  the  oral  evidence  which  proves  that  the  Bamangon  branch  of 
the  raja's  family  is  the  nearest  relation  to  it,  and  plaintiff  is  the  head  of 
that  branch,  and  that  before  her  death  the  last  raja's  widow  recognized 
plaintiff  as  heir  to  the  raj. 

"  Accordingly,  on  the  first  issue,  I  find  that  plaintiff  does  belong 
to  the  family  of  Raja  Ram  Saran  Singh  and  is  his  heir,  and,  as  such,  is 
entitled  to  sue." 

The  claim,  with  the  exception  of  six  mauzas,  was  decreed. 

Each  of  the  two  present  respondents  filed  a  separate  appeal  to  the 
His'n  Court  from  this  judgment.  A  Division  Bench  (Straight,  J.,  and 
Brodhurst,  J.)  allowed  the  appeal,  and  dismissed  the  plaintiff's  suit. 
They  referred  to  the  burden  being  on  him  to  prove  his  pedigree.  After 
a  full  examination  of  the  evidence  on  which  the  [462]  decree  of  the 
first  Court  was  based,  the  conclusion  at  which  they  arrived  was  thus 
expressed  :  — 

"The  matter  therefore  stands  thus,  that  the  plaintiff  has  produced  no 
evidence  of  the  statements  of  deceased  persons  as  to  his  relationship 
through  Sheobakhsh  Singh  wich  Raja  Daljit  Singh,  who  had  special  means 
of  knowledge  of  such  relation  and  made  them  before  the  question  now  in 
controversy  arose.  He  has  brought  forward  no  pedigree  or  other  document 
relating  to  the  affairs  of  the  family  showing  the  relationship  ho  asserts 
between  the  deceased  members  of  his  branch  and  the  deceased  members 
of  Raja  Ram  Saran  Sahai's  branch  prepared  before  the  question  now  in 
controversy  arose.  He  has  given  some  evidence  of  the  opinion  expressed 
by  conduct  as  to  the  existence  of  the  relationship  alleged  on  the  part  of  Raja 
Govind  Saran  Sahai  in  making  the  allowances  to  the  ancestors  of  the  plaint- 
iff, of  Raja  Ram  Saran  Sahai  in  his  treatment  of  the  plaintiff's  father  and 
of  the  Rani  Pirtbiraj,  in  her  treatment  of  the  plaintiff,  which,  for  the  rea- 
sons I  have  stated,  appears  to  me  of  no  substantial  value,  and  the  statements 
of  the  four  witnesses,  Deonath,  Sheo  Saran,  Bhola  and  Indarjit  as  to  the  • 
status  of  the  plaintiff.  I  am  unable  to  hold  that  upon  these  materials  the 
plaintiff  has  satisfied  the  onus  that  is  upon  him  or  that  he  has  forged  the 
connecting  link  in  the  chain  which  divides  Darb  and  Dhurap  from  Raja 
Daljit  Singh.  I  have  most  anxiously  and  earnestly  considered  all  the 

(1)  6  C.  626. 
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1895       evidence  as  well  as  the  able  arguments  of  the  learned  deader  for  the  respon- 
If  ARCH  30.   denb  as  well  as  the  judgment  of  the  Court  below,  but  I  cannot  say  that  there 

is  enough  to  warrant  me  in  holding  that  the  plaintiff  has  made  out  big  title 

PRIVY      by  proof  of  which  alone  he  can  succeed.     It  is  true  that  the  pedigree  on 
COUNCIL,  which  he  relies  has  been  asserted  since  1850  down  to  the  present  time  by 
the  father  of    the    plaintiff   first,    and    now    by    the  plaintiff  ;  but  ic  has 
17  A.  456    a}Ways  in   my  opinion  been  as  distinctly    denied  by   Raja  Bam   Saran 
P-c-)~     and  his  Eani  after   him,  exceot  in  the  case   of  the  latter  within  a  few 
22  I.I.  139=  m0Dbhs  of  her  death,  and  possession  was  obtained  and  maintained  over 
Bar.  P.C.J.  fcne  whole  riasat  despite   it.     In   1850   Raja  Ram  Saran   Sahai    was   a 
893-         man  in  middle  life  with  no  child,  except  a  daughter,  and  I  cannot  under- 
[463]stand  why,  if  Laohhman  Singh  were  the  next  heir  to  the  raj,  and 
he   had  been,  as  he  apparently   was,  till  the  proceedings  in  the  Revenue 
Court,  on  good  terms  with  him,  the  raja  should  have   spoken  of   him  and 
his  ancestors  as  he  did.     It  is  also  strange,  if  Lachhman  Singh  held  the 
status  be  asserted,  he  should  have  been  content  with  the  very  trifling 
allowance  derivable  from  the  income  of  the  two  villages  Bamangaon  and 
Souli,  which  produced  a  babuana  relatively   insignificant  and  out  of  all 
proportion  to  the  income  of  the  raja  and  his   position  as  a  cadet  of  the 
family.     Again,  taken  the  case  of  Lachhman  Singh  as  he  put;  it  in  1850, 
1854  and  1862,  if  it   meant  anything,  it  was  that  the  raj  property  was 
ancestral  and  joint,  bub  impartible ;  that  only  one  person  succeeded  to  the 
gaddi  of  the  raj ;  that  the  younger  brothers  were  called  Babus  aud  received 
a  proportionate  share  of  the  ancestral  raj  in  ilakas  ;  and  that  these  persons 
succeeded  to  the  gaddi  in  the' event  of  the  raja  dying  without  male  issue; 
or,  in  other  words,  that  Lachhman  Singh  on  the  death  of  Ram  Saran  Singh 
was  entitled  to  the  gaddi  and  the  riasat  then  and  there.     It  was  not  sug- 
gested that  there  was  any  right  by  custom  of  the  family  for  females  to 
succeed.     What  can  be  thought  of  his  conduct  in  allowing  the  rani  to  obtain 
possession  of  the  whole  estate  and  to  hold  it  for  eleven  years  before  he  took 
any  steps  to  assert  his  rights  or  made  any  effort  to  obtain  an  increased 
babuana  ?  It  certainly  is  a  strong  indication  to  my  mind  that,  so  far  as 
Laohhman  Singh  was  concerned,  he  knew  he  had  no  proof  of  the  relationship 
he  asserted,  which  would  certainly,  if  it  existed,  have  been  more  readily  pro- 
curable nearly  five  and  thirty  years  ago  than  now.     So,  again,  from   1865 
to  the  institution  of  the  present  suit,  Che  plaintiff  himself  made  no  move, 
and  it  is  only  when  financed  for  the  purpose  that  he  comes  in  with  this 
litigation  upon  allegations  that  are  altogether  at  variance  with  those  for- 
merly made,  to  which  I  have  referred. 

"  Upon  full  consideration  of  all  the  circumstances,  and  in  difference 
with  the  view  of  the  learned  Judge,  I  find  that  the  plaintiff  has  not  made 
out  that  he  belongs  to  the  family  of  Raja  Ram  Saran  Sahai,  the  last  owner, 
or  that  he  is  his  hair  and  so  entitled  to  main- [461] tain  this  suit.  This 
finding  disposes  of  the  appeal  and  it  is  unnecessary  to  discuss  the  ques- 
tion of  limitation  or  confiscation.  I  decree  the  appeal  with  costs,  and, 
reversing  the  decree  of  the'Court  below,  dismiss  the  plaintiff's  suit  with 
costs." 

On  the  plaintiff's  appeal  from  the  judgment  in  favour  of  the  two 
defendants — 

Mr.  J.  D.  Mayne  and  Mr.  W.  A.  Ra.ikes,  for  the  appellant,  argued  that 
the  decision  of  the  first  Court  was  right,  and  should  have  been  upheld. 
The  evidence  on  the  record  showed  that  the  claimant  was  the  nearest 
collateral  relation  of  the  late  raja,  and,  therefore,  heir  to  the  raj  estates. 
The  respondent,  Bhupindar  Bahadur  Singh,  only  claimed  in  virtue  of  a 
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gift  from   the  Eani  Pirthiraj  Kuar,  whose  title  was  but  that  of  a  widow,       1895 
ending  with  her  life.     The  qualification  of  the   widow's  estate  necessarily   MARCH  30. 
attached  to  it,  and  there  was  no  reason   why  she  should  have  obtained  an         — 
absolute    interest;.     She  obtained  no    greater    interest  than   any    widow      PRIVY 
succeeding  under    the  Hindu  law.     The  ascertainment    of  heirs  to  take  COUNCIL. 
on  the  death  of  aa  owner  was  a  question  substantially  depending  on  the         T~I*K 
status  of  that  owner:  The  Collector   of  Masulipatam    v.  Cavali   Venkata       ,»  «  . 
Narrainapah  (l).     Thus,  the  appellant's  case  was  that  by  Hindu  law  t^8      j  '  ' 
sucoessor  of  the  last  raja,  who  died  in  1853,  was,  upon  the  death  of  his        '   ' 
widow,  the  nearest  male  descendant  from  the  common  ancestor  of  that          ' 
descendant  and  the  raja. 

The  alleged  confiscation  under  £ct  XI  of  1857  of  the  estate,  as  if  it 
had  been  in  the  possession  of  the  claimant's  father,  never  took  place, 
inasmuch  as  the  father  had  no  title  to  the  estate  now  claimed,  or  any 
property  on  ic,  upon  which  the  sentence  could  operate  in  1862.  But 
setting  this  and  limitation  aside,  this  question  here  was  mainly  one  of 
fact,  and  was  whether  the  claimant  had  been  proved  to  have  been  a 
descendant  froin  Raja  Daljit  Sahai.  From  the  younger  son  of  this  man 
the  plaintiff  alleged  his  descent,  and  in  this  was  supported  by  four 
witnesses,  members  of  the  family  ;  with  regard  to  the  difficulty  of  getting 
witnesses  who  bad  heard  statements  made  by  those  with  means  of  know- 
ledge of  descents  which  [465]  went  back  to  the  beginning  of  the  century, 
this  was  the  best  evidenco  that  could  have  been  given.  Two  other  wit- 
nesses, one  of  whom  was  a  companion  of  the  late  raja,  and  the  other  a 
kanungo  of  the  parganas  in  which  the  property  was,  gave  evidence  to  the 
same  effect.  Others  supported  the  testimony  as  to  the  treatment  of 
Lachhman  by  the  late  raja.  The  documentary  evidence  was  more 
important.  In  reference  to  the  raja's  answer  having  stated  that  the 
Babus,  Darb  Singh  and  Dhurab  Singh,  were  "doorkeepers,"  in  the  sense 
of  servants,  the  real  meaning  was  that  they  were  "  upon  the  threshold," 
in  the  sense  of  being  dependent  on  the  raja's  allowance,  which  was  strictly 
the  facts,  or,  as  expressed  by  the  first  court,  "  just  where  poor  relations 
would  be."  Had  they  been  no  relations  at  all,  the  raja  would  have  said 
so. 

The  High  Court  appeared  to  have  considered  it  necessary  that  each 
step  in  the  plaintiff's  pedigree  should  be  proved  in  the  manner  described 
in  the  Evidence  Act,  I  of  1872,  section  32  ;  but  that  definition  of 
admissible  hearsay  evidence  of  pedigree  did  not  apply  to  exclude  the 
legitimate  inferences  that  might  be  drawn  from  the  documentary  and 
general  evidence  in  a  case  bearing  on  a  pedigree.  It  would  bo  plainly 
impossible  to  go  far  back  if  the  proof  of  statements  of  persons  who  knew 
the  progenitors  and  their  relations  when  alive  were  required  to  prove 
every  step. 

Due  effect  bad  not  been  given  to  the  repeated  production  of  the  same 
genealogy  long  before  the  controversy  in  the  present  suit,  and  to  the 
absence  of  any  direct  denial  by  the  raja  of  the  relationship  between  him 
and  Lachhman. 

Mr.  B.  B.  Finlay,  Q.  C.,  Mr.  J.  H.  A.  Branson  and  Mr.  G.  E.  A.  Boss, 
for  the  respondent,  Bhupindar  Bahadur  Singb,  contended  that  there  was 
no  sufficient  evidence  to  establish  the  relationship  of  the  plaintiff  to  the 
last  raja,  Bam  Saran  Sahai,  the  burden  of  proof  being  upon  him  to  establish 
that  before  the  title  of  the  defendant  in  possession  could  be  called  in 

(l)  8  M.I. A.  500. 
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1893       question.  The  alleged  relationship  did  nob  resb  upon  came  family  documents 

MARCH  30    an^  fcho  non-production  of  the  written   pedigree   had  been  rightly  treated 

by  the  High  Court  as  of   important  effect.     A  question  arose  whether  the 

PRIVY      [466]  evidence  of  the  only  four    witnesses  to  whom,  of  all  the   sixteen 

COUNCIL,   witnesses  for   the   plaintiff,    the    District    Judge    had    given  credit,  was 

admissible  within  the  Indian  Evidence  Act,  I  of  1872,  There  was  a  doubts 

17  A.  456     whether  the  statements  reported  as  having  been  made  were  relevant  to 

(P.C.)  =       prove  the  pedigree,  especially  in  reference  to  the  link  which   consisted   in 

22  I. A.  139=  connecting  Sheo  Bakhsh  Singh  with  Raja  Diljit  Sihai  as  his  younger  son. 

6  8a*.  P.C.J.  The  witnesses  did  not  speak  as  proving  statements  of  deceased  persons 

398,        who  had  special  means  of  knowledge.     They  spoke  as  persons  deriving 

their   information    from    a  pedigree    in    writing    which    they  had  seen. 

Eeference  was  made  in  connection  with  the  proof  of  pedigree  according  to 

the  law  of  evidence  in  England,  to  Davies  v.  Lowndes  (1).     In  the  Indian 

Evidence  Act,  I  of  1872,  ss.  32,  50  and  158,  were  referred  feoand  compared 

with  the  above. 

The  non-production  of  the  written  family  pedigree,  referred  to  as 
having  existed,  gave  rise  to  the  doubt  whether  it  might  not  have  been 
kept  back  because  it  would  have  contravarted  the  statements  of  the  wit- 
nesses, rather  than  have  supported  them.  The  documentary  evidence, 
such  as  had  been  producer),  was  rather  matter  of  corroboration  than  of 
independent  proof.  It  had  been  inferred  that  the  Raja  Ram  Sarau  Sahai 
admitted,  by  not  denying,  that  the  appellant's  father  was  related  to  him 
in  the  manner  alleged  in  the  plaint.  This  was  hardly  sufficient  ground  for 
the  inference  that  ho  admitted  the  degree  of  relationship,  and  the  evidence 
bad  failed  to  establish  it. 

Mr.  J.  D.  Mayne  replied. 

Their  Lordships'  judgment  was,  afterwards,  on  the  30th  March, 
delivered  by  Sir  R..  COUCH  :— 

JUDGMENT. 

The  appellant  in  this  case  brought  a  suit  in  the  Court  of  the  Subordin- 
ate Judge  of  Mirzapur  against  the  respondents  and  others  to  recover 
possession  of  a  raj  and  large  estates,  the  greater  part  of  which  are  situate 
in  pargana  Bejaigarh,  zilla  Mirzapur.  The  suit  was  tried  by  the  District 
Judge,  who  decided  it  in  the  appel-[467]lant's  favour  and  gave 
him  a  decree  for  possession  of  the  property  claimed,  except  six  mauzas, 
against  the  respondents.  They  separately  apoealed  to  the  High  Court 
at  Allahabad,  which  Court  on  the  19th  July  1889  reversed  the  decree  of 
the  District  Judge  and  dismissed  the  suit.  The  appellant's  case  is  that 
Raja  Ram  Saran  Sahai,  who  was  possessed  of  the  property,  was  the  lineal 
descendant  of  Raja  Harhar,  or  Harihar  Sahai,  the  son  Raja  Daljit  Sahai 
who  died  between  1781  and  1790  ;  that  Raja  Ram  Saran  Sabai,  who  died 
on  the  8th  December  1853,  left  a  widow,  Rani  Pirthiraj  Kuar,  and  a 
daughter,  Radhe  Prasad  Kuar  ;  that  the  appellant  is  the  eldest  of  the  three 
sons  of  Babu  Lachhman  Saran  Singh,  the  lineal  descendant  of  Babu  Sheo 
Bakhsh  Singh,  the  younger  son  of  Raja  Daljit  Sabai  ;  and  that  Rani 
Pirthiraj  Kuar  died  on  the  19th  April  1886.  The  appellant  filed  his  plaint 
on  the  23rd  September  1886.  The  respondents,  who  were  in  possession, 
appear  to  have  obtained  it  in  the  following  manner  : — Rani  Pirthiraj 
Kuar,  having  taken  possession  of  the  property  after  the  death  of  her  hus- 
band on  the  28th  April  1857,  made  deeds  of  gift  of  parts  of  ifc  in  favour 


(1)  7  Soott  N.  R.  Com.  P.  141. 
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of  her  daughter  Eadbe  Prasad  Kuar.     She  died  on  the  13th  April  1859,       1895 
H,nd  her  husband,  BabuBrijendar  Bahadur,  was,  with  the  consent  of  Rani   MARCH  30, 
Pirthivaj  Kuar,  recorded    as  zamindar    and    proprietor  of  the  property, 
which  was  the  subject  of  the  deed  of  gift  of  the  28th  April,  1857.     On  the      PRIVY 
15fch  January  1872,  Rani  Pirthiraj  Kuar  executed  a  deed  of  gift  of  the  COUNCIL. 

whole  of  her  property,  with  the  exception  of  Taluka  Silhat,  in  favour  of  Babu 

Brijendar  Bahadur.     He  died  on  the  4th  August  1879,  leaving  no  issue,         *•  *8" 
and  the  name  of  Musammat  Dharamraj,  bis  widow,  was  recorded  in  the     vp'0-'  = 
revenue  papers.     On    the  21st   November  1879,    she    and  Rani  Pirthiraj        *   •  138=I 
Kuar,  by  a  deed  of    gift   and    agreement   gava   and  assigned  to  the  first 8  Sar- P-C,J, 
respondent,  the  nephew  of  Brijendar,   all  their   interests  in  the  estates 
belonging  to  the  Raj    of    Bejaigarh     and    he  was  put  into  possession  and 
recorded  as  proprietor  of  them  with  the  assent  of  Rani  Pirthiraj  Kuar. 

In  his  written  statement  the  first  respondent  denied  that  the  appel- 
,lant  belonged  to  the  family  of  Raja  Ram  Saran  Singh:  [468]  He  also 
alleged  that;  Lachhman  Singh  had  bean  convicted  of  offences  under  Act 
XXV  of  1857  (a  mistake  for  Act  XI  of  1857)  ;  that  his  whole  property 
and  rights  were  forfeited  to  the  Government  ;  and  therefore  that  the 
appellant  had  no  right  to  sue.  He  also  relied  upon  the  Jaw  of  limitation. 
The  defence  of  the  second  respondent  was  in  substance  the  same. 

The  appellant's  evidence  was  both  documentary  and  oral.  It  will  be 
seen  hereafter  that  the  latter  is  of  little  value.  In  a  proceeding  recorded 
by  the  Settlement  Officer  and  Deputy  Collector  of  the  Mirzapur  district 
on  the  9th  May  1851,  the  question  being  who  should  be  recorded  in  the 
Collectorate  as  proprietor  of  two  mauzas,  Bamangaon  Sindwari  and  Soli, 
tappa  Silhat,  nargana  Bejaigarh,  it  appears  that  Lachhman  Singh,  the 
appellant's  father,  presented  a  petition  to  the  effect;  that  the  mauzas  had 
been  "from  the  time  of  Raja  Gohind  Saran  Sahai"  (the  father  of  Raja 
Ram  Saran  Sahai)  "  in  the  possession  of  the  applicapt's  ancestors  and 
the  applicant  himself,  without  payment  of  revenue,  in  this  manner, 
that  Raja  Daljit  Sahai  bad  two  sons  (1)  Raja  Harhar  Sahai  and  (2)  Babu 
Sheo  Bnkhsh  Singh.  Again,  sRaja  Harhar  Sahai  had  four  sous,  viz., 
(1)  Raja  Prithipat,  (2)  Babu  Dunya  Singh,  (3)  Babu  Gurdat  Singh  and 
(4)  Zalim  Singh.  Babu  Sheo  Bakhsh  Singh,  had  two  sons,  (1)  Babu  Darb 
Singh  and  (2)  Babu  Dhurab  Singh.  Babu  Dhurab  Singh  had  a  son, 
Babu  Depnath  Singh,  and  Babu  Darb  Singh  had  Babu  Aman  Singh,  the 
father  of  the  applicant.  Babu  Deonath  Singh  died  childless.  Hia  widow, 
Bahoria  Jawahir  Kuar,  is  his  heir.  She  is  alive.  Raja  Gobind  Saran 
Sahai  in  his  lifetime  granted  the  aforesaid  villages  revenue  free  to  Babu 
Darb  Singh  and  Babu  Dhurab  Singh,  the  applicant's  ancestors,  for  their 
maintenance.  From  that  time  the  applicant's  ancestors,  and  after  them 
the  applicant,  have  as  usual  been  in  zamindari  possession  of  the  said 
villages  together  with  all  the  mal  and  sair  items  without  raying  any  Gov- 
ernment revenue.  But  in  the  public  record  the  name  of  Raja  Ram  Saran 
Sabai  is  entered  in  the  column  of  lambardar."  It  was  ordered  that  the 
applicant  should  produce  his  evidence,  and  that  the  raja's  mukbtar  should 
file  his  reply  and  adduce  his  evidence,  and  [469]  that  the  kanungo  be 
called  upon  to  submit  a  report.  On  the  2nd  January  1851  the  raja  by  his 
mukhtar  filed  his  reply.  It  is  as  follows : — 

"  The  said  applicant,  '  who  has  no  complete  title  deed,  calls  himself  a  zemindar, 
and  says  that  he  never  paid  the  revenue'of  the  villages  Bamangaon  and  Soli,  and  that  he 
has  been  long  in  possession.  But  the  fact  is  that  the  said  villages  constitute  the  ancestral 
zamindari  of  the  petitioner  under  a  decree  of  the  Civil  Court,  and  that  be  has  been 

[•  In  6  Bar.  P.C.J.  600  we  find  for  "applicant,"  "appellant".! 
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1895        Paying  the  Government  revenue  from  year  to  year  to  the  Collector,  obtaining  receipts  and 

discharges  from  him.     Formerly,  Babu  Darb  Singh  and  Babu  Dhurab  Singh  were  the 

•*"•    doorkeepers  of  the  petitioner's  ancestors,  and  that  they  therefore,  having  built  a  house 

at  mauza  Bamangaou,  took  up  their  residence  in  it,  and  made  an  application  for  the 

PRIVY       lease  of  those  villages.  Accordingly  Raja  Gobind  Saran   Sahai,  the  petitioner's  ancestor, 

COUNCIL     ma^a  over  **ie  v'l'aEe  Bamangaon  to  Babu  Darb  Singh, -at  a  jama  of  Rs.  55,  and  mauza 

Soli  to  Babu  Dhurab  Singh,  at  a  jama  of  Rs.  35,  without  executing  any  deed.     These 

17  A  456     Person8  continued  to  to  pay    the  above-mentioned    jamae  into  tbe  petitioner's  office 

during  their  lifetime.     Babu  Darb  Singh  used  to  be  paid  a  maintenance  allowance  of 

"•"•I"        Rs.  46  per  annum,  and  Babu  Dhurab  Singh  of  Re.  SO  per  annum,  from  the  petitioner's 

22  I. A.  139=  office,  and  both  these  persons  served  the  raj  and  tbe  gaddi  throughout  their  lives.     But 

6  Sar.  P.C.J.  since  1250  F*sli  ibe  applicant,  at  the  instigation  of  tbe  mipchiefmakers  in  tbe  pargana, 

593  would  neither  pay  the  revenue  nor  perform  the  services  rendered  by  his  ancestor.  Under 

these  circumstances  the  villages  should  be  resumed  by  reason  of  tha  revenue  remain* 

ing  unpaid.     The  applicant's  allegation  of  maintenance   allowance  is  wholly  false.     If 

the  applicant's  ancestor  was  an  own  brother  of  Raja  ITarihar  Sahai,  he  should  produce 

a  grant  made  by  that  raja,  but  be  had  no  connection  with  the  petitioner's  ancestor.  If 

tbe  ancestor  of  tbe  applicant  considered  himself  to  be  an  equal  or  brother,  he  should 

have  asserted  his  cjaim  in  the  oourt  when  a  euit  was  brought  by  the  petitioner's  ancestor. 

Babu  Dhurab  Singh  died  childless,  and  the  applicant  has  nothing  to  do  with  mauza 

Soli.     As  regards  the  arrears  of  revenue  relief  will  be   sought  Irom  tbe  oourt.      Tbe 

revenue  not  having  been  remitted  by  the  Government  to  the  petitioner,  he  could  not 

absolve  others  from  payment  thereof.      This  is  a    matter  which  is  to  be  taken  into 

consideration  by  the  oourt. 

This  is  the  official  translation  of  tbe  document.  The  District  Judge 
in  his  judgment  has  given  his  own  translation,  in  which  instead  of  "  were 
the  doorkeepers  of  the  petitioner's  ancestors,"  it  is  "  used  to  live  at  the 
threshold  oi  petitioner's  ancestors."  The  latter  translation  seems  rather 
to  show  that  "  doorkeeper  "  should  not  be  taken  to  mean  merely  a  servant. 
This  proceeding  appears  to  their  Lordships  to  be  important  evidence. 
There  is  a  clear  statement  by  Lacbhman  of  the  pedigree  now  relied  upon 
when  there  was  no  question  as  to  the  succession  to  the  raj.  The  reply  of 
the  [470]  raja  is*  not  such  as  might  be  expected  if  Darb  Singh  and 
Dhurab  Singh  weYe  not  relations,  hut  were  only  servants.  The  denial  of 
the  appellant's  ancestor  being  a  brother  of  Raja  Harihar  Sahai  is  argu- 
mentative rather  than  direct.  There  was  no  occasion  to  produce  a  grant 
to  prove  it  or  to  have  asserted  the  claim  before  in  court.  The  order  of  the 
Settlement  Officer  is  not  material  to  the  present  question.  It  was  that  the 
petitioner's  ancestors  held  tbe  villages  revenue  free. 

On  the  7th  April  1854  a  proceeding  relating  to  mutation  of  _names  by 
inheritance  was  recorded  by  tbe  Collector  of  Mirzapur.  It  states  that  a 
petition  of  the  Tabsildar  of  Sbahgunj,  dated  the  10th  December  1853,  was 
received,  containing  information  of  the  death  of  Raja  Ram  Saran  Sahai, 
the  raja  of  pargana  Bejaigarh ;  that  the  kanungo  of  the  pargana  also 
submitted  a  report  on  the  14th  of  that  month  stating  that  the  raja  died  on 
the  8tb  December  1853,  leaving  Raui  Aprup  Kuar,  his  mother,  aged  60 
years,  Rani  Pirthiraj  Kuar,  widow,  aged  40  years,  and  Babu  Radbe  Prasad 
Kuar,  daughter,  aged  li  years,  as  his  heirs;  and  that  besides  these  persons 
Babu  Lachhman  Saran  Singh  was  also  a  near  heir.  He  (Lacbhman),  the 
report  says,  writes  "  that  Raja  Daljit  Singh  had  two  sons,  Raja  Harihar 
Sahai  and  Babu  Sbeo  Bakhsh  Singh  ;  that  Raja  Harihar  Sahai  bad 
four  sons,  Raja  Pirthipat,  Babu  Daniapat,  Babu  Gurdat  Singh,  and 
Babu  Zalim  Singh ;  that  Raja  Pirthipat,  Babu  Duniapat,  and  Babu 
Zalim  Singh  had  no  children ;  that  Babu  Gurdat  Singh's  son  was  Raja 
Gobind  Saran  Sahai,  whose  son  was  Raja  Ram  Saran  Sahai,  and  Babu 
Sheo  Bakhsh  Singh's  sons  were  Babu  Darb  Singh  and  Dhurab  Singh  ;  that 
the  last-named  person  died  childless  ;  and  that  Babu  Darb  Singh's  son 
was  Babu  Aman  Singh,  whose  son  is  Babu  Lachhman  Saran  Singh." 
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It   ia    then    stated  in    the  record  of  the  proceeding  that  the  kanungo       1$95 
was    ordered    to   furnish    a  report   as  to    whether  the  ancestor  of  Babu  MARCH  30. 
Lachhman  Saran  Singh  used  to  get  any  maintenance  allowance  as  brother 
of  the  raja  from  this  eatate,  and  also  to  state  who  then  managed  the  estate      PRIVY 
of  the  deceased   raja  and    paid  the  Government  revenue  ;  fchafe  afterwards    COUNCIL 
Eani  Pirthiraj  Kuar,  [471Jz9miQ.dar.  filed  a  petition,  to  the  effect  that  she  ~ 

had  succeeded  as  heiress  to  all  the  property  left  by  her  deceased  husband,     17  A.  458 
and  she  prayed  that   her  name  should  be  entered  in  the  official  papers  by      (P.C.)  = 
expungement  of  that  of  the  deceased.  22  I. A.  139  = 

It  is  to  be  observed  here  that  the  widow  could  only  be  the  heiress  of  6  Sar.  P.C. J. 
her  husband   if   he  was    separate  in  estate  from  the  other  branch  of  the        393. 
family.     Her  claim  to  be  the  heiress  may  reasonably  be  taken   to  mean 
that  he  was  separate  in  estate.     It  would  be  evidence  against  her,  and  is 
also  evidence  against  the  first  respondent,  who  came  into  possession  by 
virtue  of  her  gift. 

The  record  states  that  the  report  of  the  kanungo  was  to  the  effect 
that  the  ancestors  of  Babu  Lachhman  Saran  Singh  received  only  mauza 
Bamangaon  and  Soli  as  a  provision  for  their  maintenance  from  the  raja 
as  bila-den  (or  rent-free  bhuwad)  allowance  to  a  brother,  and  that  these 
villages  were  still  held  in  lieu  of  maintenance  ;  and  that  the  eatate  of  the 
deceased  raja  was  entirely  managed  by  Eani  Pirthiraj  Kuar,  and  the 
revenue  paid  by  her.  The  record  then  sets  forth  a  petition  of  Lacbhman 
to  the  effect  that  he  and  the  raja  "  were  cousins,  the  descendants  of  a 
common  grandfather  ;"  that  Raja  Ram  Saran  Sahai  had  granted  the  villages 
Bamangaon  and  Soli  "  as  a  provision  called  bhuwad  for  his  necessary 
expenses  ;"  and  that  under  Regulation  X  of  1793  a  woman  was  prohibited 
from  engaging  for  payment  of  the  Government  revenue,  "  and  being  a 
sarbarakir  (manager),"  and  therefore  it  was  but  just  that  the  manage- 
ment of  the  official  matters  should  be  entrusted  to  him.  He  seems  not 
to  have  disputed  that  the  widow  was  the  immediate  heir  for  her  life. 
Rani  Pirthiraj  Kuar  filed  a  reply  to  this  petition  to  the  effect  that  "  Raja 
Gobind  Saran  Sahai  was  the  only  son  of  his  father,  and  he  bad  neither  a 
biobher  nor  a  first  cousin  ;  then  how  can  the  objector  be  a  cousin  (brother 
amzad)  of  the  deceased  raja,  and  how  can  he  have  right  or  title  to  the 
estate  ?  "  This  is  evasive.  It  gives  the  literal  meaning  to  "  grandfather," 
which  could  not  have  been  intended,  as  in  the  pedigree  the  common 
ancestor  was  more  remote.  The  order  was  that  the  name  of  Rani  Pirthiraj 
[472]  Kuar  should  be  entered  as  lambardar,  the  Collector  saying  : — "The 
objection  of  Babu  Lachhman  Saran  Sahai,  who  urges  his  own  right,  cannot 
be  admitted.  He  is  three  or  four  degrees  removed  from  the  deceased 
raja." 

The  proceeding  for  mutation  of  names  was  immediately  followed 
by  an  application  by  Pirthiraj  Kuar  for  a  certificate  of  heirship  under 
Act  XX  of  1841  to  the  Judge  of  Mirzapur.  The  proceeding  recorded  by 
him  on  the  5th  May,  1854,  states  that  Pirthiraj  Kuar  applied  as  the  only 
heir  to  the  deceased  raja,  which  would  be  true  if  he  and  Lachhman  were 
separate  in  estate  ;  that  Lachhman  filed  his  objections  to  the  effect  that 
the  certificate  of  heirship  was  to  recover  debts  and  not  to  get  uossession 
of  the  zemindari  estate  and  to  secure  the  gaddi  of  the  raj,  but  that  it 
was  known  to  all  that  the  objector  and  Rija  Ram  Saran  Sahai  "  were 
cousins,  being  the  "decendants  of  a  common  grandfather,  and  that  the 
zamicdari  and  the  raj  (estate)  of  Bejaigarh  is  a  hereditary  property 
which  has  not  up  to  this  day  been  ever  partitioned  (divided)  according 
to  the  customs  and  usage  of  the  raj,  It  is  thus  clear  that  after  the 
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1895        death  of  Eaja  Ram  Saran  Sahai,  the  objector  and  the  Rani  Saheba  were 

MARCH  30.   ^he  °n^y  heirs  to  the  raj  and  the  estate,  and    that  the  Rani    Saheba  being 

a  pardah-nashin  lady,  he  was   the  only  person  entitled    to  manage  the  raj 

PRIVY      and   the  estate.     The  decision  of  the  Judge  was  that  the  objectiocs  of 

COUNCIL.  Lachhman  could  not  be  allowed  "  because,  according  to  Macnaghten,  it  is 

the  general  rule  of  the  Benares  School  of  Hindu  law,  which  also  applies 

17  A.  456    to  these  parts,  that  when    there  is  a  separation  and  no  son,    the  widow  as 

P  C.)  =     against  other  heirs  has  a  preferential  right.     It  appears  that    the  objector 

22  I.  A.  139=  an(j  the  deceased  raja  were  separate,  because  irrespective  of  the  deposition 

6  Sar.  P.C.J.  of   the    witnesses  of  the  rani-applicant,  who  spoke  of  the  separation,  it 

893-        appears  from  the  proceedings  of  the  Revenue  Court,  dated  9th  May,   1851, 

the  contents  of  which  are  not   only  admitted  by  the  objector's   witnesses, 

but   by   the   objector  himself,   that  they  were  separate ;  that  is,  it  shows 

that  the  objector  and  his  ancestors  were   in  separate  possession  for  a  long 

time  of  the  villages  of  Bamangaon,  Sayedwari  and    Sani   Balami    for  their 

maintenance."     It  [473]  was  accordingly  ordered   that   the  objections  of 

Lachhman  Singh  be  rejected  and  a  certificate  be  giveo  to  Rani  Pirthiraj  Kuar. 

Ik  thus  appears  that  Rani   Pirthiraj  Kuar    relied  on  the  separation  as 

entitling  her  to  the  certificate  and  that  on  that  ground  the  decision  was  in 

her  favour.     This  is  strong    evidence    against    the    respondents    of.  the 

separation.     Their   Lordships  are  of   opinion  that  there  was  a  separation, 

and  this  disposes  of  the  objections  of  the  forfeiture  by  Lacbhman  and  the 

law  of  limitation.     Lachhman,  when  he  was  convicted,  had  no  property  or 

right  in  the  estates  that  could  be  forfeited.     He  could    only  be  entitled  as 

heir  to  the  raja  upon  the  death  of  the  widow   if   he   survived   her.     It  is 

also  to  be  observed    that  Pirthiraj  Kuar  appears  in  this  proceeding  not   to 

have  denied  the  relationship  as  she  did   in   the    previous  proceeding,    but 

only  evasively. 

The  only  question,  then,  is  whether  the  evidence  is  sufficient  to  prove 
that  the  appellant  was  the  heir  of  Raja  Ram  Saran  Singh  on  the  death  of 
Pirthiraj  Kuar.  Of  the  appellant's  witnesses  the  District  Judge  was  of 
opinion  that  only  four  had  "some  claim  to  special  means  of  knowledge ;" 
that  the  rest  bad  not,  and  therefore  that  their  opinions  were  "  worthless." 
As  no  written  pedigree  was  produced,  he  held  that  their  evidence,  so 
far  as  it  was  derived  from  such  a  pedigree,  was  clearly  inadmissible 
under  s.  59  of  the  Evidence  Act.  As  to  their  being  members  of 
the  same  family,  he  said  they  were  so  remotely  connected  with  the  last 
raja's  family  that  their  opinion  as  to  the  appellant's  connection,  step  by 
step,  with  the  last  raja  was  of  title  weight.  He  considered  that  the  wit- 
nesses of  the  defendant  (the  respondent  Bhupmdar  Singh),  who  spoke  as 
to  the  raja's  pedigree  and  asserted  that  Raja  Daljit  bad  but  one  son, 
Harhar,  had  "  no  special  means  of  knowledge  whatever,  and  their  evidence 
on  the  point  is  worthless."  The  High  Court  agreed  with  the  District 
Judge  as  to  the  oral  evidence  except  that  of  the  four  witnesses.  The  learned 
Judges  appear  to  have  thought  that  the  evidence  derived  from  a  pedigree  not 
produced  was  admissible,  because  the  questions-in-chief  put  by  the  plaint- 
iff's pleader  to  the  wintnesses  were  not  objected  to.  But  after  stating  the 
[474]  evidence  rather  fully  they  said  they  were  of  opinion  that  as  no  effort 
was  made  to  produce  a  pedigree,  or  account  for  its  non-production,  the 
evidence  was  worthless.  Their  Lordships  think  little,  if  any,  weight 
should  be  given  to  this  evidence.  This  opinion  on  the  case  is  founded 
upon  documentary  evidence.  That  appears  to  show  that  Lachhman  as 
far  back  as  1851  asserted  his  relationship,  and  set  out  the  pedigree  upon 
which  the  appellant  now  relies.  On  the  death  of  the  raja  in  1854,  according 
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to  the  reporb  of  the  kanungo,   Lachhman    again    set  out    his    pedigree       1895 
and  claimed  to  be  a  near  heir.     This  was  met  by  the  rani  by  the  allegation  MARCH  30 
chat  she  was  the  heiress,  and  in  the  certificate  proceedings  she  appears  to 
have  examined  witnesses  to  prove  separation,  which  would  show  that  she      PRIVY 
was  the  heiress,  but  is  consistent  with  the  claim  of  Lachhman  according  COUNCIL.' 
feo  his  pedigree.     She  does  not  appear  in  this  proceeding  to  have  denied 
his  relationship,    and  her  conduct  not  long  before  her  death   agrees  with     *7  *•  *38 
this  ;  though  it  may  perhaps  be  explained  by  her  having  quarrelled  with      (P-C.)  = 
the  respondents.  22  I.I.  139  =- 

Their  Lordships  have  come  to  the  conclusion   that  the   evidence   is  6  Sar.  P.C.J, 
sufficient  to  prove  that  the  apoellant   was,  on  the  death  of  Eani  Pirthiraj         893. 
Kuar,  the  heir  of  her  husband  the  raja,   and  was   entitled  to  the  estates, 
of  which  possession  was  decreed    to  him  by  the  District  Judge ;  and  they 
will   humbly  advise  Her  Majesty   to  affirm   that   decree   and   to  reverse 
the  decrees  of  the  High  Court,  and  to  order  the  appeals  to  it  to  be  dismissed 
with  costs.     The  respondents  will  pay  the  costs  of  these  appeals. 

Appeal  allowed. 

Solicitor  for  the  appellant — Mr.  T.  G.  Summer  hays. 
Solicitors    for    the   respondent,    Eaja    Bhupindar    Bahadur    Singh, 
Messrs.  Pyke  and  Parrott. 


17  A.  473  =  13  A.W.N,  f!895)  104. 

[475]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


UMRAO  CHAND  (Petitioner)  v.  BINDRABAND  CHAND  AND  ANOTHER 
(Objectors)*      [23rd  March,  1895.] 

Letters  Patent,  s.   lO—AztNo.    Fo/188l  (Probite  and  Administration  Act),  Ch.  F— 
Probate — '*  Order  " — "  Decree  "—Civil  Procedure  Code,  ss.  2,  591— Appeal. 

An  appeal  will  lie  under  s.  10  of  the  Letters  Patent  of  the  High  Court  of 
Judicature  for  the  North-Western  Provinces  from  the  judgment  of  a  single  Judge 
of  the  Court  in  appeal  from  an  order  of  a  District  Judge  granting  probate  of  a 
will  uuder  Chapter  Y  cf  Act  No.  V  cf  1881,  and  the  Bench  hearing  such  an 
appeal  under  s.  10  of  the  Letters  Patent  is  not  debarred  from  reconsidering  the 
findings  of  fact  arrived  at  in  the  judgment  under  appeal. 

THIS  was  an  appeal  under  s.  10  of  the  Letters  Patent  from  a  judg- 
ment of  KNOX,  J.,  setting  aside  a  grant  of  probate  made  by  the  District 
Judge  of  Agra. 

The  facts  of  the  case  are  thus  given  in  the  judgment  under  appeal : — 
"  This  is  an  appeal  from  an  order,  dated  the  7th  March,  1894,  passed 
by  the  District  Judge  of  Agra,  on  an  application  made  to  him  by  one 
Umrao  Chand  for  probate  of  the  will  of  Ghansham  Chand,  or  for 
letters  of  administration  with  a  copy  of  the  will  annexed.  The  case 
was  a  contentious  case  :  therefore,  as  provided  by  s.  83  of  Act  No.  V  of 
1881,  the  proceedings  before  the  Judge  had  to  take  the  form  as  nearly  as 
might  be  of  a  suit  according  to  the  provisions  of  the  Code  of  Civil  Proce- 
dure. The  petitioner  for  probate  had  to  take  the  place  of  plaintiff  and 
the  persons  who  opposed  the  grant  of  probate  had  to  appear  as  defendants. 

*  Appeal  No.  1  of  1895,  under  s.  10  of  the  Letters  Patent  from  a  judgment  of  Enoz, 
J.,  dated  the  26th  November  1894. 
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1895        The  burden  of  proving  that  the   will  was  such  a   will  that   probate    could 

MARCH  M.   be  granted  lay  upon  the  plaintiff,  in   other  words,   upon  the   applicant  for 

probate.     He  had   to  prove,    to  the  satisfaction   of   the  Judge,  that  the 

APPBL-     writing  for  the  probate  of  which  he  asked  was  the  laso  will  and  testament 

LATE       of  Ghansham  Chand   and   that  it   had   been    duly  executed.     In  support 

CIVIL.      °^  fcQese  facts  three  witnesses  were  produced,  and  [4)76]  the  only  comment 

that  the  learned    Judge  makes  uoon    their  evidence  is  as  follows  : — '  The 

17  A.  473=    genuineness  of  Ghansham  Chand's  will  and  the  mala  fides  of  the  objectors 

13  AW.N.     are  clearly  shown.' 

(1895)  104.  "  It  is  little  wonder  that  in  the  face  of  such  a  perfunctory  judgment 

the  learned  counsel  who  appeared  for  the  appellants  bafore  me  has  object- 
ed that  there  has  been  virtually  no  trial  of  the  case  in  the  Court  below. 
The  objection  is  certainly  a  sound  one  and  entails  upon  me  the  necessity 
of  doing  what  the  lower  Court  has  left  undone,  i.e.,  of  weighing  and  exa- 
mining the  evidence  which  has  been  put  forward  for  grant  of  probate." 

The  Court  then  proceeded  to  deal  with  the  evidence  tendered  in  the 
Court  below  and  came  to  the  conclusion  that  it  was  not  sufficient  to 
warrant  the  granting  of  probate  of  the  will  of  Ghansham  Chand,  and 
accordingly  set  aside  the  order  of  the  District  Judge. 

The  applicant  preferred  an  appeal  under  s.  10  of  the  letters  Patent. 
Mr.  D.  N.  Bannerji,  for  the  appellant. 

The  Hon'ble  Mr.  Colvin  and  Munshi  Ram  Prasad,  for  the  respon- 
dents. 

JUDGMENT. 

•  EDGE,    C.J.,  and   BANERJI,  J. — This   ia    an  appeal    brought  under 

s.  10  of  the  Letters  Patent  from  the  judgment  or  4deo>-  e  of  our  brother 
Knox.  Our  brother  Knox  had  before  him  an  appeal  f>-jm  an  order  made 
by  the  District  Judge  of  Agra  under  Act  No.  V  of  Id81  granting  probate 
of  a  will  propounded  before  him. 

A  preliminary  objection  was  taken  that  an  appeal  did  not  lie  under 
s.  10  of  the  Letters  Patent  in  this  case.  It  was  contended  that  the  order 
of  the  District  Judge  of  Agra,  granting  probate  was  not;  a  decree,  but  was 
simply  an  order,  to  which  s.  591  of  Act  No.  XIV  of  1882  applied.  That 
contention  was  based  ou  the  fact  that  s.  86  of  Act  No.  V  of  1881  gives  an 
appeal  to  the  High  Court  from  a  District  Judge  from  an  order  made  by  him 
by  virtue  of  the  powers  conferred  on  him  by  Act  No.  V  of  1881,  and  to  the 
fact  that,  in  that  Act,  the  orders  of  the  District  Judge  are  referred  to  as 
[477]  "orders,"  not  as  "decrees."  The  contention  was  also  supported 
by  a  reference  to  s.  83  of  Act  No.  V  of  1881.  It  appears  to  us  that, 
although  the  term  used  to  express  the  operative  decision  of  the  District 
Judge  in  cases  arising  under  Chapter  V  of  Act  No.  V  of  1881  is  "  order," 
still,  when  applying  Act  No.  XIV  of  1882,  we  must  see  whether  the  order 
of  Chapter  V  of  Act  No.  V  1881  would  be  an  order  or  would  be  a 
decree,  as  those  terms  are  defined  in  s.  2  of  Act  No.  XIV  of  1882.  Sec- 
tion 591,  as  was  decided  in  Letters  Patent  Appeal  No.  31  of  1894, "in  the 
case  of  Richard  Wall  v.  J.  E.  Howard  on  the  18th  instant  (l)  must  be 
read  with  s.  588,  and  should  be  construed  as  if  the  words  "under  this 
Code"  were  inserted  between  the  words  "  by  any  court  "  and  the  words 
'*  in  the  exercise  of."  That  being  so,  if  the  order  from  which  the  appeal 
was  brought  to  this  court  in  this  case  was  not  an  order  as  defined  by  Act 
.  No.  XIV  of  1882,  but  was  a  decree,  Chapter  XLIII  of  Act  No.  XIV  of 

(1)  17  A.  438  =  15  A.W.N.  (1895)  89. 
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1882  would  not  apply  to  it,  or  to  any  subsequent  appeal  arising  out  of  it.       1898 
An  order,  as  defined  in  s.  2  of  AcS  No.  XIV  or  1882  means — "  the  formal  MABCH  23. 
expression  of    any  decision  of  a   Civil   Court  which    is   not  a  decree,  as 
above  defined."     For  present  purposes    a  decree,  as  defined  in  that  sec-     APPEL- 
tion,  means — "  the  formal  expression  of  an  adjudication  upon  any  right      LATE 
claimed,  or  defence  set  up,  in  a  Civil  Court,  when  such  adjudication,  so      CIVIL 
far  as  regards  the  court;  expressing  it,  decides  the  suit  or  appeal." 

There  can  be  no  doubt  that  the  order  of  the  District  Judge  granting   17  A.  475  = 
probat,e  did  decide,  so  far  as  his  court  was  concerned,  not  only  a  right  to    15  A.W.N. 
have  the  probate  granted,  but  the  defence  which  was  set  up  to  the  grant-    (1895)  104. 
ing  of  the  application  for  the  probate ;  consequently  it  must  be  a  decree 
within  the  definition    of  s.   2   of    Act  No.  XIV  of  1882,    and,  as  such, 
Chapter  XLIII  of  Act  No.  XIV  of  1882  did  not  apply. 

It  was  also  suggested,  although  the  point  was  not  pres?ed,  that  in 
this  Letters  Patent  Appeal  we  were  bound  by  the  findings  of  fact  of  our 
brother  Knox,  and  that  the  appeal  before  us  could  not  be  dealt  with 
in  the  same  way  ia  which  a  firsfc  appeal  to  this  Court  [478]  might  be 
dealt  with.  That  contention  would  place  an  appeal  under,  s.  10  of  the 
Letters  Patent  ia  the  same  position  as  an  appeal  to  which  Chapter  XLII 
of  Act  No.  XIV  of  1882  applies.  Chapter  XLII  limits  the  right  of  appeal 
from  a  decree  passed  in  appeal  by  a  court  subordinate  to  the  H;gh  Court, 
and  only  applies  when  the  appeal  is  one  from  a  decree  passed  in  appeal  by 
a  court  subordinate  to  the  High  Court.  The  appeal  to  this  High  Court 
having  been  a  first  appeal,  and  not;  an  appeal  to  which  Chapter  XLII  of 
Act  No.  XIV  of  1882,  applies,  the  parties  to  the  appeal  are  entitled  to 
question  not  only  the  law,  but  the  findings  of  fact  of  the  Judge  of 
this  court  from  whose  judgment  or  decree  this  appeal  has  been  brought 
under  s.  10  of  our  Letters  Patent;.  It;  would  be  otherwise  if  tho  appeal 
to  this  Court  had  heen  an  apoeal  to  which  Chapter  XLII  of  Act  No.  XIV 
of  1882  applied.  Then  the  Bench  sitting  in  the  Latters  Patent  appeal 
would  be  bound  by  the  same  rule  which  bound  the  single  Judge  from 
whose  decree  or  order  the  appeal  was  brought.  We  hold  that  an  appeal 
lay  from  the  judgment  or  order  of  our  brother  Knox,  and  that  the  parties 
were  entitled  to  have  this  Bench  consider  not  only  the  law,  but  the 
evidence  in  the  case. 

[  The  court  then  proceeded  to  consider  the  case  on  the  merits,  and 
arriving  at  the  same  estimate  of  the  evidence  as  that  taken  in  the  judg- 
ment under  appeal,  dismissed  the  appeal.  The  remainder  of  the  judgment, 
consisting  solely  of  a  discussion  of  the  evidence,  is  unnecessary  for  the 
purposes  of  this  present  report. — BD.j 

[  Now  to  consider  this  case  on  its  merits.  The  will  which  was  pro- 
pounded was  alleged  by  the  petitioner  to  have  been  the  last  will  and  testa- 
ment of  one  Ghansham  Chand,  who  died  on  the  17th  July,  1891.  The 
evidence  for  the  petitioner  was  that  Ghansham  Chand  had  resided  at 
Jeypur  for  some  two  years  before  his  death,  that  his  wife  Musammat 
Mangli  resided  at  Muttra,  which  was  Gbansham  Chand's  native  place,  and 
that  on  the  15fch  of  July  a  telegram  was  received  at  Muttra  requesting 
Musammat  Mangli  to  send  Rs.  50  to  Ghansham  Chand  by  one  Ganesh,  a 
servant.  If  the  story  of  the  petitioner  be  true,  what  followed  was  this  : — 
Musammat  Mangli  and  Ganesh,  instead  of  going  by  train  from  Muttra  to 
Jeypur  started  off  in  an  ekka  to  Bhartpur,  where  they  picked  up  a  niece  of 

*  [  Here  commences  the  portion  of  the  judgment  in  17  A.  475   not  reported  in  the 
I.L.R.  Series.— ED.] 
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1895       Ghansham  Chand.  and  whence  they  proceeded  by  train  to  Jeypur,  arriving 

MARCH  23.   there  in  the  early  morning  of  the   16th  of  July.     One  observation  is  that 

they   adopted  somewhat  expensive  method  of  sending '  Rs.   50  to  Ghan- 

APPEL-     sham    Chand.     However,   Musammat    Mangli's    story   is    that   on    their 

LATE       arrival  at  Jeypur,  Ghansham  Chand  was  in  a  perfect  state  of  health,  and 

CIVIL.       ^nafc    between    the   early    dawn,    when    she    and    her   niece    arrived    at 

Jeypur,  and  midday  of  the  same  day,  the  will  in  question  was  drafted  out 

17  A.  475=    by  the  servant  Ganesh,   and  that  Ghansham  Chand  being  perfectly  well 

15  A.W.N     and  in  good  h'ealth,  and  about  52  years  of  age,  proceeded  to  execute,  and 

(1895;  10*.    did  execute,   the  will  in  the  presence  of  Musammat  Mangli,  Ganesh,  Din 

Dyal  and  a  resident  of  Jeypur.     According  to  the  story  for  the  petitioner 

the  will  having  been  executed,  Musammafc  Mangli,  Ganesh,  and  the  niece 

and  Ghansham  Chand  proceeded  the  same  day  to  the  Railway  station  in 

order  to  go  to  Muttra.     They  missed  the  train,  but  left  by  the  train  which 

left  at  five  o'clock  the  following  morning,  but  when  they  got   to  Achnera, 

Ghausbam  Chand  suddenly  died,  having  drunk  a  jugful  of  cold  water. 

The  telegram  was  not  produced,  and  we  must  say  that  we  entirely 
disbelieve  the  story  as  to  that  telegram.  We  think  it  exceedingly  improb- 
able that,  if  Ghansham  Chand  was  in  good  health,  his  wife  and  niece 
should  have  rushed  off  to  Jeypur  in  hot  haste  on  receipt  of  the  telegram. 
He  had  been  residing  in  Jeypur,  away  from  his  wife  and  niece,  for  two 
years  certainly,  and  it  is  somewhat  remarkable  that  they  did  make  this 
hurried  journey  to  Jeypur,  which  could  be  accounted  for  if  the  news  they 
had  received  by  telegram  was  that  Ghausbam  Chand  was  in  a  dangerous 
condition,  and  that  they  should,  on  the  same  day,  on  which  they  arrived 
at  Jeypur,  proceed  to  remove  Ghansham  Chand  to  Muttra,  there  being 
nothing  to  suggest  that -he  had  any  previous  intention  of  leaving  his 
duties  at  the  temple  at  Jeypur.  It  is  further  remarkable  that  this  man, 
who  was  in  a  robust  state  of  health,  should  have  died  suddenly  on  the 
railway  journey  from  Jeypur  to  Muttra.  We  have  come  to  the  conclusion 
that  the  whole  story  as  to  the  health  of  Gbansham  Chand  on  the  15th 
and  16th  July  was  false,  except  that  portion  that  as  a  matter  of  fact  he 
died  at  Achnera.  We  believe  that  be  was  in  a  dangerous  state  of  health,  and 
that  the  object  of  the  journey  was  to  bring  him  back  to  his  native  place, 
Muttra,  in  order  that  he  might  die  there. 

Musammat  Mangli  was  called,  and  she  swore  that  the  will  was  exe- 
cuted by  her  late  husband,  and  that  she  put  her  mark  to  it  as  an  attesting 
witness.  Ganesh  was  called  :  he  was  the  servant  of  the  family.  He  also, 
if  his  evidence  is  true,  proved  the  execution  of  the  will,  and  that  he  wit- 
nessed it,  on  the  16th  of  July,  1891.  Din  Dyal  was  called,  and  gave 
similar  evidence :  He  was  a  man  who  had  been  employed  to  prepare  one 
Umrao  Cband  for  his  College  examinations.  Now  Umrao  Chand  was  a 
nephew,  sister's  son,  of  Ghansham  Chand,  and  the  will  which  has  been 
propounded,  after  a  bequest  of  Ks.  100  a  year  in  favour  of  charity,  and 
Rs.  200  a  year  as  maintenance  for  Musammat  Mangli,  during  her  life- 
time, gave  all  the  rest  of  Gbansham  Chand's  property  to  Umrao  Cband. 
It  is  unfortunate,  to  say  the  least  of  it,  that  those  three  persons  all,  more 
or  less,  concerned  for  Umrao  Chand,  should  be  three  out  of  the  four  wit- 
nesses of  the  will.  The  will,  on  the  face  of  it,  appears  to  have  been 
witnessed  by  another  man,  described  as  a  resident  of  the  Jeypur  Raj  :  who 
the  gentleman  is,  we  do  not  know  ;  he  was  not  called  as  a  witness. 

The  will,  according  to  the  petitioner,  was  executed  on  the  16th  of 
July,  and  Ghansbam  Chand  died  on  the  17th  of  July,  1891.  On  the  16th 
of  September,  1891,  Musammat  Mangli  executed  a  power  of  attorney 
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in  favour  of  the  father  of  Umrao  Ghand  and  certain  other  oersons. 
That  power  of  attorney  appointed  those  persons  to  act  as  her  attorneys 
in  Court  matters  and  in  the  management  of  zemindari  and  other 
property.  Sha  had  no  property,  except  such  as  bad  belonged  to  her 
husband.  The  power  of  attorney  makes  no  mention  of  any  interest  of 
Umrao  Chand  in  the  property,  but  deals,with  it  as  her  own, and  it  is  described 
as  her  own.  It  is  exceedingly  improbable,  if  the  will  which  has  been 
propounded,  had  been  executed,  that  Musammat  Mangli  would  have  made 
a  power  of  attorney  in  favour  of,  amongst  other  parsons,  Umrao's  father. 
He  was  bound  to  know  of  the  existence  of  the  will,  if  it  did  exist,  and  it 
is  hardly  probable  that,  if  the  will  had  been  made,  Umrao  Chand's  father 
would  have  allowed  Musammat  Mangli  to  describe  the  whole  property  as 
her  own,  and  to  make  a  power  of  attorney,  which,  in  fact,  negatived  any 
interest  of  Umrao  Cband  in  the  property. 

There  is  on  the  record  another  document.  It  is  an  official  copy  of  a 
petition  presented  to  the  Court  of  Jeypur  on  the  20th  of  August, 1891.  It 
bears  an  endorsement,  by  the  Munsarim  of  the  court  that  it  was  admitted 
by  Musammat  Mangli.  Musammat  Mangli  in  her  deposition  said  that  she 
did  not  remember  presenting  a  petition  in  the  Court  of  Jeypur. 
That  petition,  which  purports  to  have  been  presented  on  behalf  of  Musam- 
mat Mangli,  was  one  for  the  granting  of  a  certificate  to  collect  the  debts 
due  to  Ghausham  Chand,  and  in  it  there  is  no  reference  to  any  will  or  to 
Umrao  Chand  having  any  interest  in  the  property  except  the  interest  of 
an  adooted  son.  It  is  not  suggested  now  that  Umrao  Chand  had  been 
adopted  by  Ghansham  Chand. 

The  will  in  question  became  for  the  first  time  public  in  January, 
1892,  and  until  January  1892  no  person,  except  Musammat  Mangli, 
interested  in  questioning  the  devolution  of  title  effected  by  the  will  was 
aware  that  any  such  will,  or  any  will  at  all,  was  said  to  have  been 
executed  by  Gbanshaun  Chand. 

On  the  whole  we  agree  with  the  view  of  the  evidence  taken  by  our 
brother  Knox,  and  we  hold  that  it  is  not  proved  that  the  will  which  was 
propounded  was  the  will  of  Ghansham  Chand. 

The  District  Judge,  from  whose  order  this  appeal  was  brought  to 
this  Court  had  not  in  this  case  dealt,  in  his  judgment,  in  any  but  the 
most  perfuoctory  manner,  with  the  evidence  in  the  case.  He  did,  how- 
ever, devote  his  energies  to  a  criticism  of  the  order  made  by  a  Judge  of 
this  Court,  in  an  appeal,  on  the  previous  application  for  probate  of  this 
will.  It  is  most  irregular  and  improper  for  a  District  Judge  to  question 
the  ruling  of  any  Judge  of  the  High  Court  to  which  he  is  Subordinate ;  he 
is  bound  as  a  subordinate  Court  to  take  the  law  without  question  from 
the  Court,  which  he  is  subordinate,  and  it  so  happens  that;  his 
criticism  in  this  case  was  incorrect.  If  the  District  Judge  had  devoted 
the  energy  ha  gave  to  criticising  the  ruling  of  this  Court  to  a  consider- 
ation and  analysis  of  the  evidence  before  him,  he  probably  would  have 
arrived  at  a  different  conclusion  on  the  facts,  as  he  is  a  Judge  of  no  mean 
ability. 

We  dismiss  this  appeal  with  costs.] 
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17  1.  578  =  15  A.W  N   (1895)  109. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Jfr.  Justice  Banerji. 


IMDAD  ALI  (Judgment-debtor)  v.  JAGAN  LAL  AND  ANOTHER 
(Decree-holders).*     [23rd  March,  1895.] 

Execution  of  decree — Civil  Procedure  Code.  s.  244—  Objection  by  representative  of  party 
to  tlie  suit  to  the  jurisdiction  of  the  Court  which  passed  the  aecree. 

Section  244  of  the  Code  of  Civil  Procedure  applies  as  well  to  a  dispute  arising 
between  the  parties  contemplated  by  that  section  in  relation  to  the  execution  of 
a  [479]  decree  after  it  has  been  executed,  as  it  would  to  a  dispute  between  such 
parties  relatinp  to  the  execution  of  a  decree  befo'e  it  had  been  executed. 

The  question  of  the  competency  of  the  Court  charged  with  the  execution  of  a 
decree  to  determine  whether  the  Court  which  passed  the  decree  had  jurisdiction 
to  pass  it,  considered.  Muhammad  Sulaiman  Khan  v.  Fatima  (1)  and  Eaji 
Musa  Haji  Ahmed  v.  Purmanand  Nursey  (2)  referred  to'. 

[F.,  24  A.  291  (294)  ;  3  A.L.J.  60l  =  A.W.N.  (1906)  233;  15  Ind.Cas.  832  (833>  = 
5  8.L.E.  2' 0  (262)  ;  2  O.C.  366  (370)  ;  R.  19  A.  332  ;  21  B.  314  (319)  ;  33  M.  167 
(169)  =6  M.L.T.  271  =  3  Ind.Cas.  739  (740)  ;  14  C.P.L.R.  92  (93\  ;  1  O.C.  49 
(50)  ;  7  O.C.  199  (201)  ;  20  P.R.  1898  ;  163  P.L.R.  1S01  ;  48  P.R.  1906  =  104 
P.L  R.  1906  ;  D.,  23  A.  476  (478)  ;  32  A.  301  (304)  =  7  A.L.J.  228  (231) -5  Ind. 
Cas.  897;  21  B.  456  (458).] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 

Maulvi  Ghulam  Mujtala,  for  the  appellant. 

Mr.  Roshan  Lai  and  Munshi  Madho  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BANFBJI,  J. — The  respondents  to  this  appeal  under 
the  Letters  Patent  brought  a  suit  against  one  Muhammad  Jalil  and  one 
Musammat  Hamid-un-nissa  for  possession  of  certain  property.  Musam- 
mat  Harnid-un-nissa  died  before  the  decree  was  made  in  that  suit,  and  the 
decree  was  made  as' against  her  and  Muhammad  Jalil  without  any  repre- 
sentative of  Musammat  Hamid-un-nissa  being  brought  on  the  record. 
The  decree  was  in  favour  of  the  plaintiffs  (or  possession  of  the  property 
in  suit.  After  that  decree  was  made  the  heir  and  legal  representative  of 
Musummat  Hamid-un-nissa,  who  is  the  appellant  here,  Kazi  Muhammad 
Imdad  Ali,  brought  an  appeal  from  that  decree.  That  appeal  was  dis- 
missed without  costs,  on  the  ground  that  Muhammad  Imdad  Ali 
had  no  locus  standi  to  appeal,  as  he  had  not  been  made  a  party 
to  the  record  of  the  suit.  After  the  dismissal  of  that  appeal  tha 
decree-holders,  respondents  here,  presented  an  application  to  the 
Court  which  had  passed  the  decree,  asking  to  be  put  in  possession 
in  execution  of  that  decree.  In  that  application  they  described  Imdad 
Ali  as  the  legal  representative  of.  Musammat  Hamid-un-nissa,  deceased. 
No  notice  was  issued  or  given  to  Imdad  Ali  on  that  application  for 
execution,  and  behind  his  back  the  order  for  execution  was  made.  It 
was  enforced  by  ousting  him  from  possession  of  and  putting  the 
decree- holders  in  possession  of  the  property.  Subsequently  Imdad  AH 
presented  an  application  to  the  Court  which  bad  executed  the  decree, 
asking  the  [480]  Court  to  hold  that  the  decree  was  null  and  void  and 

*  Appeal  No.  67  of  1894,  under  s.  10  of  the  Letters   Patent   from    a   judgment   of 
Burkitt,  J.,  dated  tbe  8th  November  1894. 

(1)  11  A.  314.  (2)  15  B.  216  (219). 
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incapable  of  execution,  and  to  restore  him  to  the  possession  of  wh'ioh 
he  «ha<3  been  deprived.  In  that  application  he  described  himself  as  the 
heir  of  Hamid-un-Qissa,  and  be  alleged  that  the  decree-holders  had  know- 
ingly and  intentionally  omitted  to  make  him  a  party  to  the  suit  after 
the  death  of  Hamid-un-nissa.  He  described  his  application  as  one  made 
under  s  332  of  the  Code  of  Civil  Procedure.  The  Munsif  dismissed  that 
applicatidn,  holding  that  the  dismissal  of  Imdad  Ali's  appeal  precluded 
him  from  questioning  the  right  of  the  decree-holders  to  the  decree  which 
they  had  obtained. 

On  appeal  the  District  Judge  set  aside  the  order  of  the  Munsif  and 
granted  Imdad  Ali's  application.  From  that  order  of  the  District  Judge 
an  appeal  was  brough.t  to  this  Court  by  the  decree-holders.  The  learned 
Judge,  before  whom  that  appeal  came,  held  that  as  the  application  of  Imdad 
AH  purported  to  be  one  under  s.  332  of  the  Code  of  Civil  Procedure,  no 
appeal  lay  to  the  District  Judge  from  the  decision  of  the  Munsif,  and  he 
set  aside  the  order  of  the  District  Judge  and  restored  the  order  of  the 
Munsif.  From  that  order  of  tha  Judge  of  this  Court  this  appeal  has 
been  brought  under  s.  10  of  the  Letters  Patent. 

It  was  contended  by  Mr.  Rosham  Lai  for  the  decree-holders,  respon- 
dents, that  the  application  of  Imdad  Ali  was  in  fact  an  application  under 
s.  332,  and  consequently  that  Imdad  Ali's  sole  remedy  was  by  a  suit ;  and 
he  further  contended  that  s.  244  of  the  Code  of  Civil  Procedure  did  not 
apply  in  this  case,  as  the  decree  had  been  fully  executed. 

Now  it  appears  to  us,  having  regard  to  the  object  of  s.  244,  that  that 
section  would  apply  as  well  to  a  dispute  arising  between  the  parties  contem- 
plated by  that  section,  in  relation  to  the  execution  of  the  decree  after  it 
had  been  executed,  as  it  would  to  a  dispute  between  such  parties  relating 
to  the  execution  of  a  decree  before  it  had  been  executed. 

We  think,  for  instance,  that  it  was  not  the  intention  of  the  Legislature 
that  a  dispute  between  the  parties  to  the  suit,  or  [481]  their  representatives, 
as  to  the  amount  for  which  the  decree  was  to  ,be  executed,  should,  if  it 
arose,  be  decided  under  s.  244,  and  that  a  dispute  subsequent  to  the  exe- 
cution of  the  decree,  between  those  same  parties,  as  to  whether  the  decree 
had  been  executed  for  a  greater  amount  than  the  decree-holder  was 
entitled  to  under  the  decree,  should  not  be  decided  under  s.  244.  To  take 
an  example,  lee  us  assume  that  the  decree  having  been  fully  executed,  the 
Court,  in  error,  proceeds  to  execute  the  decree  again  by  handing  over  to  the 
decree-holder  the  amount  deposited  in  Court  by  the  judgment-debtor.  We 
cannot  conceive  that  it  was  the  intention  that  in  such  case  the  judgment- 
debtor  should  be  forced  to  bring  a  suit  for  tho  recovery  of  the  amount  so 
handed  over  in  excess,  and  should  not  have  his  remedy  under  s.  244.  There 
is  no  doubt  that  Imdad  Ali  described  his  application  to  the  Munsif  as 
made  under  s.  332  of  the  Code  of  Civil  Procedure.  It  was,  in  our 
opinion,  an  application  which  could  not  succeed  under  s.  332  of  the  Code 
of  Civil  Procedure,  as  that  section  cannot  apuly  where  s.  244  applies. 
Section  244  applies  to  ihe  representative  of  the  party  to  the  suit  in 
which  the  decree  was  made.  Imdad  Ali  was  a  representative  of  the  party 
to  the  suit  in  which  the  decree  was  made,  although  that  party  died 
before  the  decree  was  made ;  and  further,  although  it  is  not  essential  to 
our  judgment  in  this  case,  there  is  the  fact  that  the  application  for 
execution  of  the  decree  was  made  as  against  Imdad  Ali  as  representative 
of  the  deceased  Hamid-un-nissa.  A  representative  of  a  party  to  a  suit 
in  which  a  decree  has  been  made,  when  there  was  a  dispute  between 
him  and  the  decree-holder  as  to  the  execution  of  the  decree,  cannot  oust 
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1895        the    jurisdiction    of  the  Court  under  s.  244    by   making  an  application 

MARCH  23.  under    s.    278    or    s.  332,    unleas,  indeed,    he  claims    the    property    as 

trustee  tor  a  third    party.     The  Munsif  in  the  present  case  was  bound 

APPEL-     by  s.    244  to    deal  witih    the   application    in  question    here,  no    matter 

LATE       under    what    section    it    was  headed,    as  an    application  coming    under 

CIVIL.      clause  (c)   of  s.  244,  and  as  a  matter  which   had  to  be  determined  by 

.     an  order  of  the  Court  executing  the  decree,  and  not  by  a  separate  suit. 

17  A,  178=  The    point  here  was  that  the    proceedings    in  execution  were  null  and 

18  A.W.N.    [482]  void,  and  that  the  decree  was  incapable   of  execution,  and   that  it 
(18981  109.    had  never  been  legally  executed  against  Hamid-un-nigsa  and  her  estate. 

The  question  as  to  whether  the  decree  is  capable  of  execution  is  a  question 
relating  to  the  execution  of  decree,  and,  in  our  opinion,  the  very  nature 
of  the  objections  raised  by  Imdad  Ali  precluded  any  contention  that  the 
decree  had  been  validly  executed.  There  can  be  no  doubt,  in  our  opinion, 
that  the  Court  charged  with  the  execution  of  a  decree  can  consider  the 
question  as  to  whether  the  Court  which  passed  the  decree  had  jurisdiction 
to  pass  it,  unless  the  decree  itself  precludes  that  question.  We  think 
that  that  oroposition  follows  from  the  principle  in  Muhammad  Sulaiman 
Khan  v.  Fatima  (1),  and  it  is  recognised  by  Farran,  J.,  in  Haji  Musa, 
Haji  Ahmed  v.  Purmanand  Nursey  (2).  In  this  case  the  decree  having 
.been  made  against  Hamid-un-nissa  and  her  estate  after  she  had  died,  and 
when  no  representative  of  hers  was  on  the  record,  was,  so  far  as  her 
representative  and  her  interest  in  the  property  are  concerned,  a  void 
decree  and  incapable  of  execution  ;  and  it  follows  that  the  proceedings  in 
execution  of  that  decree,  so  far  as  Hamid-un-nissa's  property  was  con- 
cerned, were  ultra  vires  and  without  jurisdiction.  That  being  so,  and  it 
being  quite  clear  that  the  application  of  Imdad  Ali,  although  described  as 
made  under  s.  332,  was  one  to  be  dealt  with  under  s.  244,  we  hold  that 
the  appeal  lay  :  and  we  also  hold  that,  the  order  in  execution  being  ultra 
vires  and  without  jurisdiction.  Imdad  Ali  was  entitled  to  have  those  pro- 
ceedings in  execution,  so  far  as  the  property  of  Hamid-un-nissa  was  con- 
cerned, set  aside,  and  we  make  an  order  accordingly  and  direct  that  an 
order  be  made  that  he  be  put  in  possession.  The  appellant  will  have  his 
costs  in  all  Courts. 

Appeal  decreed. 


17  A.  183  =  15  A  W.N.  (1895)  110. 

[483]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Banerji. 


BAM  EATAN  AND  OTHERS  (Defendants)  v.  LALTA  PBASAD  (Plainttff)* 

[3rd  April,  1895.] 

Regulation  No.  IV  of  1876— Act  No.  IV  of  1882  (Transfer  of  Property  Act),  s.  88—  Civil 
Procedure  Code,  ss.  1,  2,  19,  24— Jurisdiction— Mortgage—  Mortgaged  property 
situated  partly  in  district  of  Moradabad  and  partly  in  the  Tarai — Suit  for  sale  in 
Moradabad  Court. 

Held,  that  the  Courts  of  the  Moradabad  district  had  no  jurisdiction  to  pass  a 
decree,  in  a  suit  for  sale  on  a  mortgage,  for  sale  of  land  situated  in  the  Tarai,  to 
which  at  the  time  of  the  mortgage  and  of  the  suit  thereon  Regulation  No.  IV  of 
1876  applied,  by  reason  merely  of  a  portion  of  the  property  mortgaged  being 
situate  in  the  Moradabad  district. 

*  First  Appeal  No.  263   of   1893,  from  a   decree   of  Pandit  Bajoath,  Subordinate 
Judge  of  Moradabad,  dated  the  22nd  May  1893. 

(1)  11  A.  314.  (5)   15  B.  216(219). 

634 


YIII] 


RAM  RATAN  V.  LALTA  PRASAD 


17  All.  484 


THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.   T.  Conlan  and  Pandit  Sundar  Lai,  for  the  appellants. 

Mr.  D.  N.  Banerji,  Babu  Jogindro  Nath  Chaudhri  and  Babu  Ratan 
Chand,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — The  suit  in  which  this  appeal  has 
arisen  was  brought  in  the  Court  of  the  Subordinate  Judge  of  Moradabad. 
It  was  a  suit  for  sale  under  s.  88  of  Act  No.  IV  of  1882.  A  very  small 
portion  of  the  property  mortgaged,  viz.t  50  square  yards,  was  situate  in 
the  district  of  Moradabad.  It  is  said,  but  wa  need  not  decide  the  point, 
that  those  50  yards  only  existed  in  imagination,  and  were  entered  in  the 
bond  to  give  the  Court  of  Moradabid  jurisdiction  and  to  allow  of  registra- 
tion in  that  district.  The  other  portion  of  the  property  mortgaged  by  that 
bond  was  in  the  Tarai  district  under  the  Government  of  the  Lieutenant- 
Oovernor  of  these  Provinces  and  within  the  district  to  which,  at  the  time 
when  the  mortgage  was  made  and  this  suit  was  brought,  Eegulation 
No.  IV  of  1876  applied.  The  Subordinate  Judge  passed  a  decree  for  sale, 
not  only  of  the  Moradabad  property,  but  also  of  that  portion  which  was  in 
the  district  of  the  Tarai. 

The  defendants  who  have  appealed  here  were  purchasers  subsequent 
to  the  mortgage  of  the  mortgaged  property  in  the  Tarai  [484]  district. 
The  other  defendants  have  not  appealed.  Pandit  Sundar  Lai,  OB  behalf  of 
these  defendants- appellants  has  contended  that  the  Court  of  Moradabad 
had  no  jurisdiction  to  entertain  the  suit,  so  far  as  it  related  to  the  property 
in  the  Tarai  district.  He  also  contended  that  so  far  as  the  property  in 
the  Tarai  district  is  concerned  the  suit  is  barred  by  twelve  years'  limita- 
tion by  rule  3  of  Chapter  I  of  the  schedule  to  Eegulation  No.  IV  of  1876. 
On  the  other  hand  Mr.  D.  N.  Bamrji,  for  the  plaintiff-respondent,  contend- 
ed that  s.  19  of  Act  No.  XIV  of  1882  gava  the  Court;  of  Moradabad 
jurisdiction  to  entertain  the  suit  as  brought. 

By  s.  3  of  Eegulation  No.  IV  of  1876  it  is  enacted  that  the  Tarai 
district  shall  not  be  subject  (a)  to  the  jurisdiction  of  the  Courts  of  civil 
judicature  constituted  by  the  Eegulations  of  the  Bengal  Code  and  by  the 
Acts  passed  by  the  Governor-General  in  Council. 
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(c)  to  the  system  of  procedure  prescribed  by  the  said  Eegulations  and 
Acts  for  the  said  Courts  of  civil  judicature. 

(d)  to  the  civil  jurisdiction  of  the  High  Court  for  the  Nortb-Western 
Provinces. 

By  s.  1  of  Act  No.  XIV  of  1882  the  application  of  Act  No.  XIV  of 
1882  is  excluded  from  the  scheduled  districts  as  defined  in  Act  No.  XIV 
of  1874.  The  Tarai  district  in  question  13  one  of  those  scheduled  districts. 
Now  the  only  section  which  could  have  given  the  Court  at  Moradabad  juris- 
diction to  entertain  the  suit  so  far  as  it  related  to  the  property  in  the  Tarai 
district,  if  it  had  not  been  for  s.  1.  was  s.  19  or  s.  24  ;  but  as  s.  19  only 
applies  where  the  imtnoveable  property  is  situate  within  the  limits  of  differ- 
ent districts,  we  have  to  see  whether  "district"  has  a  special  meaning  when 
used  in  that  section.  For  that  purpose  we  must  turn  to  s.  2  of  Act  No. 
XIV  of  1882,  and  there  we  find  "  district "  defined  ;  but  that  section  is  one 
of  the  sections  which  by  s.  1  are  excluded  from  consideration  when  dealing 
with  a  question  in  a  scheduled  district.  Consequently  in  our  opinion  s.  19 
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1895        [488]  could  not  give  the  Court   at  Moradabad  any  jurisdiction   to  enter- 
APRIL  3.    tain  a  suit  relating  to  immoveable  property  in  the  Tarai  district. 

We  do  not  intend  to  decide  the  question  of  limitation,  bub  we  merely 
APPEL-     say  this,  that  if  the  Court  at  Moradabad  had  jurisdiction  to  decree  a  sale 
LATE       of  this  property  in  the  Tarai,  this  anomaly  would  arise ;  it  might  be  chat 
CIVIL.      8O  ^ar  as  kke  Court  afc  Moradabad   was   concerned  the  limitation   in  that 
Court  for  a  sale  of   prooerty   would,   under  art.   147  of  sch.    ii  of   Act? 
17  A.  483=    No.  XV  of  1877,  be  sixty  years,  whereas  if  the  suit  had  been  brought;  in 
15  A.W.N.     the  Court  of  the  Tarai  district,  the  limitation  would,  by  reason  of  rule  3 
(1893)  110.    of  Chapter  I  of  the   schedule  of   Eegulation    No.  IV  of   1876,  be    twelve 
years.      We  say  we  do  not  decide  what  would  be  the  limitation  appli- 
cable in  the  Court  of  Moradabad  so  far  as  it  relates  to  the  property  in 
the  Tarai.     That  is  by  no  means  an  easy  question,  but  we  are  not  called 
on  to  decide  it. 

We  decree  this  appeal  is  so  far  as  the  decree  of  the  Court  below 
was  a  decree  for  sale  of  the  property  in  the  Tarai  and  in  so  far  as  these 
appellants  are  concerned  ;  and  in  so  far  as  these  defendants-apuellants 
and  the  property  in  the  Tarai  are  concerned, 'we  dismiss  the  suit  with  costs. 

Appeal  decreed  in  part. 


17  A.  485  (F.B.)  =  15  A.W.N.  (1895)  96. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,    Chief    Justice.  Mr.  Justice 
Banerji  and  Mr.  Justice   Burkitt. 


IN  THE  MATTER  OF  THE  PETITION  OP  BAHMAT-ULLAH.* 

[5th  April,  1895.] 

Magistrate  of  the  District,  powers  cf— Criminal  Procedure  Code,  s.  144.— Executive 
powers  of  Magistrate — Order  which  might  have  the  effect  of  interfering  with  the 
execution  of  a  decree  of  a  Civil  Court. 

A  District  Magistrate  has  no  power  either  under  s.  144  of  the  Code  of  Civil 
Procedure  or  in  his  executive  capacity  to  make  an  order  for  the  re-building  of  a 
structure  on  private  land  which  has  fallen  into  disrepair  or  been  pulled  down, 
neither  has  he  power  to  make  any  order  which  would  hava  the  direct  effect  of 
interfering  with  the  execution  of  a  decree  of  a  Civil  Court. 

[486]  THIS  was  a  reference  made  by  the  Sessions  .fudge  of  Benares  in 
respect  of  certain  orders  passed  by  the  District  Magistrate.  The  circum- 
stances which  gave  rise  to  the  passing  of  the  orders  in  question  are  thus 
stated  in  the  explanation  tendered  by  the  Magistrate  :  -~ 

"  The  Lath  Bhairon  is  a  very  famous  place  of  worship  for  the  Hindus 
and  is  one  of  the  most  sacrod  places  in  Benares. 

On  one  side  of  it  there  is  a  tank  called 

Kapal  Mochin  which  is  held  sacred  by  Hindus,  and  there  is  a  house  lately 
built  for  the  goshain  who  lives  there  as  permanent  pujari  and  receives 
fees  from  pilgrims.  :  Adjoining  the  famous  Lath  there  is  a  mosque  or  idgah 
— an  object  of  veneration  by  Muhammadans.  Close  to  the  tank  and  on 
both  sides  of  the  stairs  leading  to  the  mosque  there  were  two  dalans, 
which  are  called  by  the  Hindus  '  dharrnsalas,  '  and  '  baradaris  '  by  the 
Muhammadans.  *  *  * 


*  Criminal  Revision  No.  80  of  1895. 
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11  In  1889  Nepal  Nath,  goshain,  the  former  pujari,  brought  a  suit 
against  Haji  Sapan  for  possession  of  tne  whola  of  the  land.  He  got  a 
decree  for  only  a  small  partion  of  the  land,  but  not  including  that  on 
which  the  Lath  itself  and  the  dharmsalas  s>and. 

"  Lass  year  (1894)  the  Muhammadans  collected  materials  for  build- 
ing at  the  Lath.  The  Hindus  in  accordance  with  the  old  orders  on  the 
subject  objected.  It  was  then  found  that  the  goshain  in  charge  had  come 
to  an  agreement  with  the  Muhammadans  ;  the  latter  were  to  be  allowed  to 
repair  their  farash  and  the  Hindus  to  build  a  wall  round  the  Lath.  *  *  * 

"  Ab  last  during  the  rains  the  Muhammadans,  without  any  orders, 
removed  the  baradaris,  thus  causing  great  inconvenience  and  general 
excitement  amongst  the  Hindus. 

The  District  Magistrate  thereupon  passed  certain  orders  which 
maybe  thus  summarised: — (1)  The  petitioner  and  others  were  order- 
ed to  rebuild  at  once  the  baradaris  which  they  had  dismantled ;  (2) 
Mahammadans  wera  directed  not  to  trespass  in  a  certain  house  [$87] 
regarding  which  a  complaint  had  bean  made  on  behalf  of  the  Hindus 
interested  in  the  premises  in  question;  and  (3)  no  party,  Hindu  or 
Muhammadan,  holding  a  decree  affecting  any  portion  of  property  at  this 
place  was  to  be  permitted  to  execute  it  without  report  to,  and  permission 
of,  the  District  Magistrate. 

Against  these  orders  Rahmab-ullah    and  others  applied  in  revision  to 
the  Sassions  Judge,  who,  taking  the  view  that  the  orders    were  ultra  vires 
of  the  Magistrate  inferred  the  case  to  the  High  Court,  as  stated  above. 
Mr.  J  E   Howard  and  Mr  Amir-ud-din,  for  the  applicants. 
Mr.  E.  A.  Howard,  for  the  opposite  parties. 

The  Officiating  Public  Prosecutor  (Mr.  A.  H.  S.  R&id),  for  the 
Crown. 

JUDGMENT. 

EDGE,  C.J.,  BANEKJC  and  BURKITT,  JJ. — We  have  to  consider  in 
revision  certain  orders,  passed  by  the  Magistrate  of  Beaares.  So  far  as 
we  need  rafer  to  those  orders,  they  were  that  one  Rabmat-ullah'  should 
re-build  two  biradaris  which,  according  to  the  order,  had  partly  fallen  in 
the  rains,  and  which  he  had  by  misconception  dismantled.  The  order 
directed  the  applicant  in  tha  proceeding  in  revision  to  re-build  them  on 
their  old  site,  and  of  the  same  shaoe  and  stone  structure  as  they  were 
formerly,  and  directed  him  to  begin  the  re-building  at  once.  The  other 
part  of  the  order  was  that  nobody,  even  though  possessing  a  decree  for 
the  plot  ther9,  should  act  without  report  to,  and  permission  of,  the 
District  Magistrate  in  any  new  way  in  dismantling,  building,  repairing, 
or  should  cut  or  get  cut  any  tree  from  the  place  there  without  report 
to,  or  permission  of,  the  District  Magistrate.  The  District  Magistrate's 
explanation  of  his  powers  was  that  he  had  got  power  to  make  these 
orders  as  an  executive  officer ;  and  he  also  suggested  that,  whether 
he  had  power  or  not  as  an  executive  officer,  they  were  good  orders 
under  s.  144  of  Act  No.  X  of  1882,  and,  as  such,  ought  to  be  upheld 
by  this  Court.  When  the  matter  came  before  us,  we  were  anxious 
to  ascertain  whether  there  was  any  statutory  authority  confernng  power 
on  Magistrates  to  make  orders  such  as  these,  and  we  directed  notice  to 
[488]  go  to  the  Magistrate  to  show  cause  why  his  order  should  not  be  sot 
aside.  The  Public  Prosecutor  has  appeared  here  to  show  cause.  His 
contention  has  been,  as  to  the  order  to  re-build,  that  that  was  an  order 
which  could  lawfully  be  made  under  s.  144  of  Act  No.  X  of  1882  ;  that 
it  came  under  the  words  "  to  take  certain  order  with  certain  property  in 
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1895        hi8  possession  or  under  bis  management;,"  that  is  to  say  in  the  possession, 
APRIL  5.     or  under  the  management,  of  Rahmat-ullah.     Those  words  are   undoubt- 
edly very  wide  and  equally  vague,  but  we  must  assume  that  the  Legislature 
FULL       in  using  those  words  in  the  section  did  not  intend  to  give  a   Magistrate 
BENCH,     such   extraordinary   powers    as    would  enable  him  to    order,  under  that 
section,  a  building  which  had  fallen  down  in  private  grounds  to  be  re-built 
17  A.  $85    by  the  owner   of   those   grounds.     If   Mr.  Reid's  contention  as   to  the 
(P.B.)=      re-building   part   of  the   order  were   correct,    a    litigant  who   had  estab- 
15  A.W.N.   lished    his  right   to  open    windows  in   his   house  or   to    maintain   open 
(1895)  96.     ancient  windows  in  his  house  could  be  restrained   for  two  months  by 
a    Magistrate's   order  under  s.    144  ;  and  in  certain  cases ;  by    a  further 
order  of  a  Local  Government  under  that  section,  permanently,  from  avail- 
ing himself  of  the  right  decreed  to  him  by  the   Civil  Court,   and  that  even 
if  the   decree   were   a  decree   of   the   Queen   in  Council.     We   may  give 
another  illustration.     A,  a  private  person,  in  order   to  prevent  his  neigh- 
bour B  overlooking  A's  premises,  might  put  UD  a  hoarding  on  his  own  land, 
and  on  his   removing  it,    if  B  objected   that  the  removal  of   the  hoarding 
would  cause  annoyance  to  him   and  his  family,  .who   could  be  overlooked 
from  A's  ground,  the  Magistrate  could,  if  Mr.  Reid's  contention  is  correct, 
make  a  lawful  order   under  s.  144  ordering  A  to  resuscitate   the  hoarding 
on  his  own  ground,  which  he  had  pulled  down.     There  must  be  a  reason- 
able construction  put  on  these  vague  words  of  the  statute. 

To  refer  to  t-he  other  portion  of  the  order.  Mr.  Reid  at  first  contend- 
ed that  the  Magistrate  would  have  jurisdiction  under  s.  144  to  restrain 
a  man  from  executing  a  Civil  Court  decree,  if  he  was  not  satisfied  that 
the  man  was  rightfully  entitled  to  execute  the  decree  in  the  way  in  which 
it  was  being  executed.  The  execution  of  a  Civil  Court  decree  is  provided 
for  by  the  Code  of  Civil  Procedure,  [589]  and,  in  our  opinion,  a  Magis- 
trate has  no  more  jurisdiction  to  interfere  with  the  e'xecution  of  a  Civil 
Court  decree  than  he  has  to  question  the  legality  or  propriety  of  the 
decree  itself. 

Where  a  Magistrate  happens  to  be  Collector,  he  may  have  to  execute 
the  decree,  if  execution  is  sought  against  ancestral  property,  but  there  he 
is  a  quasi  Court  executing  the  decree  ;  but,  as  Magistrate,  his  duty  in  con- 
nection with  the  execution  of  a  Civil  Court  decree  begins  and  ends  with 
the  rendering  of  necessary  protection  to  the  officers  of  the  Civil  Court 
lawfully  executing  the  decree  of  the  Civil  Court,  and  neither  he  nor  the 
Local  Government,  under  s.  144,  has  any  jurisdiction  to  make  any  order 
restraining  the  execution  of  a  Civil  Court  decree,  or  threatening  with  a 
prosecution  under  s.  188  of  the  Indian  Penal  Code  any  person  who 
attempts  to  execute  a  Civil  Court  decree  in  the  particular  place,  without 
the  Magistrate's  permission. 

The  authority  of  every  Magistrate  to  do  any  act  as  Magistrate  or  as 
Collector,  if  such  authority  exists,  must  ultimately  be  found  in  the  powers 
conferred  by  parliament.  The  immediate  power  may  be  an  executive  order 
of  the  local  administration,  but  the  power  of  the  local  administration  to 
make  an  order  must  be  derived  either  directly  or  indirectly  from  Parlia- 
ment, and  it  is  a  mistake  to  assume  that,  because  an  officer  is  an  executive 
officer  or  a  judicial  officer,  he  has  any  power  to  interfere  with  private  or 
public  persons  which  cannot  be  derived  from  a  lawful  origin,  viz.,  the  Acts 
of  Parliament. 

We  hold  that  these  orders  in  the  respects  which  we  have  mentioned 
were  ultra  vires,  and  that  the  Magistrate  bad  no  power  or  jurisdiction  to 
make  them. 
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In  order  fco  avoid  being  misunderstood,  we  think  it  right  to  say  that 
it  is  necessary  that  a  Magistrate  should  have  the  extensive  powers 
which  are  conferred  on  him  by  s.  144  of  Act  No.  X  of  1882,  and 
we  think  that  as  long  as  his  order  is  within  that  section,  that 
is,  so  long  as  he  has  jurisdiction  under  that  section  to  make  it,  he 
should  be  given  the  widest  discretion.  The  powers  under  that  sec- 
tion are  intended  to  be  used  summarily  for  the  protection  of  the 
[590]  public,  including  private  individuals,  and  the  preservation  of  the 
peace.  If  this  order  had  been  one  which  the  Magistrate  had  power  to 
make  under  s.  144,  we  should  have  had  no  jurisdiction  or  power  to  inter- 
fere with  it.  We  may  say  further  that  the  Magistrate  of  Benares,  in  our 
opinion,  acted  with  the  very  best  intentions,  but  unfortunately  he  did  exceed 
his  jurisdiction. 

Our  order  is  that  the  orders  prohibiting  any  persons  from  executing 
Civil  Court  decrees  in  that  place  and  directing  Eahmat-ullah  to  re-build 
the  baradari  are  hereby  set  aside. 

The  proceedings  which  have  been  instituted  under  s.  188  of  the 
Indian  Penal  -Code  for  disobeying  the  orders  we  have  set  aside  must 
be  discontinued,  otherwise  a  remedy  may  be  sought  by  application  to 
this  Court. 
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17  A.  490  =  15  A.W.N.  (189S)  113. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 


THE  ELGIN  MILLS  COMPANY  (Opposite  party)  v.  THE  MUIR  MILLS 
COMPANY  (Petitioner)  *     [16th  April,  1895.J 

Act  No.  V  of  1888  (Inventions  and  Designs  Act),  ss.  4,  30 — Invention — Improvement — 
Combination  of  known  substances  to  produce  a  known  result— Burden  of  proof. 

Held,  that  a  combination,  effected  by  placing  one  known  material  side  by  side 
with  another  known  material,  not  involving  the  ezeroise  of  any  special  inventive 
power,  and  ending  in  a  result  which  differed  from  previous  results  only  because 
the  materials  so  placed  produced  an  improved  article,  did  not  amount  to  an 
"  invention  "  as  defined  by  Act  No.  V  of  1838. 

Held  further,  that  it  is  for  the  person  who  claims  an  exclusive  privilege  under 
the  Inventions  Act  to  prove  that  the  facts  exist  which  entitle  him  to  the  privi- 
lege claimed. 

THIS  was  an  appeal  under  s.  10  of  the  Letters  Patent  from  a  judg- 
ment of  Blair,  J.  The  facts  of  the  case  are  as  follows : — 

In  the  year  1890,  one  Clarence  Noble  Cline,  then  an  employe  of  the 
Elgin  Mills  Company,  Cawopore,  obtained  under  Act  No.  V  of  1888  a 
patent  in  respect  of  a  particular  kind  of  tent  devised  by  him,  which  he 
called  "  the  native  cavalry  trooper's  pal."  In  the  same  [491]  year  the 
patentee  sold  his  patent  to  the  proprietors  of  the  Elgin  Mills  Company, 
Cawnpore.  Thereupon  the  Muir  Mills  Company,  respondents  in  the 
present  appeal,  applied  to  the  High  Court  under  s.  30  of  Act  No.  V  of 
1888  for  a  rule  calling  upon  the  above-mentioned  vendor  and  his  vendees 
to  show  cause  why  it  should  not  be  declared  that  an  exclusive  privilege 
in  respect  of  the  tent  known  as  the  "native  cavalry  trooper's  pal  "  had 
not  been  acquired  under  Part  I  of  the  said  Act,  on  the  grounds — "  (i)  that 


*  Appeal  No.  80    of  1893,    under  s. 
Blair,  J.,  dated  the  27th  May,  1893. 


10    of    the  Letters   Pantent,  from  an  order  of 
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1895       ^h0  3a-id  alleged  invention  was  not  at  the  date  of  the   delivery  or  receipt  of 
APRIL  16.    fch9  application  for  leave  to  file  the  specification  a  new  invention  within  the 

meaning  of  the  said  Act  ;  (ii)'.that  the  said'applicant,  Clarence  Noble  Cline, 

APPEL-  was  not  the  inventor  thereof ;  and  (iii)  that  the  said  Clarence  Noble  Oline 
LATE  has  knowingly  included  in  the  application  for  leave  to  file  the  specification 
ClVIL  an^  *u  *"ne  specification,  as  part  of  his  alleged  invention,  things  which 

.        were  not  new  and  whereof  he  was  not  the  inventor."     Upon  this  applica- 

1?  A.  490=  tion  a  rule  was  issued  as  prayed,  and  an  issue  was  framed  by  Mr.  Justice 
15A.W.N.  Straight — "Whether  the  tent  described  in  the  specification  was  a  new 
<1893)  113.  invention  within  the  meaning  of  Act  No.  V  of  1888." 

The  rule  came  on  for  hearing  before  Blair,  J.,  who  found  in  effect  that 
inasmuch  as  no  single  part  of  the  patented  tent  was  in  any  sense  an  inven- 
tion, a  patent  could. only  be  sustained  for  it  as  for  an  improvement ;  but 
that  it  was  not  such  a  marked  deviation  from  previously  existing  tents  of 
a  similar  nature  as  to  warrant  the  grant  of  exclusive  privileges  in  respect 
thereof.  He  accordingly  made  an  order  declaring  ihat  the  defendants  had 
nob  acquired  any  such  exclusive  privilege  as  that  claimed  in  respect  of  the 
tent  in  question. 

The  defendants  appealed. 

The  Hon'ble  Mr.  Cclvin,  Mr.  W.  K.  Porter  and  Pandit  Moti  Lai,  for 
the  appellant. 

Mr.  T.  Gonlan,  Mr.  A.  S.  Strachey  and  Mr.  D.  N.  Banerji,  for  the 
respondent. 

JUDGMENT. 

KNOX,  J. — This  is  an  appeal  under  s.  10  of  the. Letters  Patent.  The 
Muir  Mills  Company,  who  were  plaintiffs  and  are  now  respon-[4i92]dentg1 
prayed  this  Court  to  grant  a  rule  under  s.  30  of  Acfe  No.  V  of  1888,  and 
to  call  upon  the  Elgin  Mills  Company,  the  present  appellants,  to  show 
cause  why  the  Court  should  not  declare  that  an  exclusive  privilege  in  res- 
pect of  a  certain  tent  known  as  the  "native  cavalry  trooper's  pal  "  bad 
not  been  acquired  by  the  Elgin  Mills  Company  aforesaid. 

The  appellants  appeared  and  showed  cause.  They  claimed  that 
the  tent  in  dispute  was  at  the  time  of  the  delivery  of  the  application  for 
leave  to  file  the  specification  and  at  the  time  of  the  receipt  of  such  appli- 
cation a  new  invention  within  the  meaning  of  Act  No.  V  of  1888. 

The  finding  of  the  Court  was  to  the  effect  that  the  invention  was  not 
the  result  of  such  skill  and  ingenuity  as  to  deserve  the  protection  of  a 
patent.  It  was  held  that,  having  regard  to  the  common  use  of  every  single 
material  and  device  used  in  the  tent  in  dispute,  and  to  the  way  in  which 
they  had  been  previously  used,  it  was  not  a  new  combination  within  the 
meaning  of  the  law.  It  was  neither  more  nor  less  than  an  aggregate  of 
colorable  deviations  from  perfectly  well-known  existing  types,  and  in  its 
combinations  °it  produced  no  result  that  could  be  called  a  new  result 
under  the  terms  of  the  Patent  Law.  It  was  accordingly  declared  that  an 
exclusive  privilege  in  the  invention,  the  property  of  the  appellants,  had 
not  been  acquired  by  them,  and  the  rule  granted  on  the  application  of  the 
Muir  Mills  Company  was  made  absolute. 

In  appeal  it  is  contended  that  the  tent,  the  subject-matter  of  the 
appeal,  is  a  new  invention  within  the  meaning  of  the  Act  No.  V  of  1888. 
It  ia  claimed  for  it  that  it  combines  cheapness,  portability  and  adaptability 
to  service  requirement  ;  a  further  contention  is  that  it  was  for  the  Muir 
Mills  Company,  Limited,  to  prove  that  the  tent  was  not  properly  the 
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subject;- matter  of  a  patent,  and  not  for  the  appellant  to  prove  the  con-       1895 
trary.  APRILS. 

There   is  not    in  Act   No.   V   of   1888  any  definition  of   the  term 
"invention."     All  that   the  Act   says   is    to  be  found  in  s.  4,  clause  (1),     APPEL- 
where  it   is   laid  down  that   the   term  "•  invention  "    includes   an    [493]       LATE 
improvement.     Nor  is  much  help  to  be  derived  from  English  Patent  Law.      ClVIL. 
In  s.  46  of  the  Patent  Designs  and  Trade  Marks  Act  of  1883  "  invention  " 
is  defined  to  mean  any  manner  of  new  manufacture  the  subject  of  letters   if  *•  390  = 
patent  and  grant  of -privilege  within  s.  6  of  the  Statute  of  Monopolies,  and    13  A.W.N. 
includes  an  alleged  invention.     Great  stress  was  laid  by  the  learned  counsel  (1893), 118. 
for  the  appellants   upon   the  concluding    words    "  includes   an   improve- 
ment,"   and  upon  the  fact   that  those  words  occur  in  the  Act  of  1859  and 
have  been  produced   again    under   the    definition  of   "  invention  "  in  Act 
No.  V  of  1888.  He  maintains  that  as  he  can  show  that  the  tent,  the  subject- 
matter  of  this  dispute,  is  an  improved  tent  as  compared  with  other  tents, 
it  musi  be  taken  to  come  within  the  term  invention  as  used  in  Acfc  No.  V 
of  1888      He  clears  the  ground   by   expressly   alleging  that  his  clients  do 
not  claim  anything   new   in    the   component   parts    of  the  tent,  but  they 
claim  a  combination,  which  from   the  points  of  portability,    cheapness, 
accommodation,    lightness    and  general  suitability  is  far  in   advance  of 
other  tents  of  the  same    class   hitherto  known.     He   called  our  repeated 
attention  to  evidence  in  the   case,    particularly  that  taken  by  commission 
of  Lieutenant-General  Sir  Charles  Gough,  as  showing  that  his  clients  had 
satisfied    what   was    wanted  by  the    Military  Department  at  that  time, 
where  others  had    made   similar  tents   and  failed.     Thus,  as  bis  clients 
had  brought  into  existence  an  an  improved  tent  and  no  identical  tents  had 
been  proved  to  be  in  existence  or  used  before,  he  claimed  that  the  terms 
set  out  in  the  Act  had  been  satisfied  and  that  his  tent  was  an  "invention." 
For  the  nature  and  description  of  the  subject-matter  of  this  litigation 
no  better  evidence  can  be  cited  than  the  evidence  of  Mr.  Cline,  the  gentle- 
man who  claims  to   be  the  inventor.     This  will  be  found    set  out  in  the 
judgment  from  which  this  appeal  has  been  filed.    From  a  perusal  of  it,  it 
is  abundantly  evident  that  the  result  at  which  Mr.  Cline  arrived  was  not 
arrived  at  by  any  act  or  process  of  welding  into  one    new  manufacture 
substances  which  had  previously  been  known  and  in  common   use  in  the 
manufacture  of  tents.     What  Mr.  Cline  did  is    summed  up,  and  justly 
summed  up,  by  my  brother  Blair  in  his  judgment  when  he  says  that  the 
result  attained  was  [494]  "  neither  more  nor   less  than    an    aggregate  of 
colourable  deviations  from  perfectly  well-known  existing  types."     In  sup- 
port of  his  argument  that    the    "  combination,"    as  the  learned   counsel 
would   term    it,  of   these    perfectly    well-known    types  is  recognized  as 
a  proper  subject  for  a  grant  of  Letters  Patent,  we    were  referred  to  the 
case  of  Hill  v.  Thompson  and  Foreman  (1),  and  particularly  to  the  passage 
where  Lord  Eldon  lays  down  that  there  may  be  a  valid  patent  for  a  new 
combination  of  materials  previously  in  use  for  the  same   purpose  or  for  a 
new  method  of  applying  such  materials.    This  is  perfectly  correct ;  but  the 
case  before  Lord  Eldon  was  one  concerning  the  use  or  application  of  slags 
or  cinders  thrown  off  by  the  operation   of  smelting  to   the    production  of 
good  and  serviceable  metal,  and  the  combination  of  which  the  Lord  Chan- 
cellor spoke,  and  spoke  with  some  doubt  as  to  its  being  a  good  subject  for 
a  patent,  was  a  method  of  producing  a  more  beneficial  and  effectual  result 
from    the  adhibition  of  materials  previously  known.     The  next   case  to 

(1)  3  Met.  622  =  1  Web.  P.O.  229. 
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1895       which  we  were  referred  was  that  of  Crane  v.  Price  (1),  wherein  it  was  laid 

APRID16.     down  that  if  the  result  produced  by  a  combination  of  a  particular  kind 

were  either  a  new  article  or  a  better  article  or  a  cheaper  article  to  the  pub- 

APPEL-     He  than  that  produced  before  by  the  old  method,  such    combination  is  an 

LATE       invention  or  manufacture  intended  by  the  statute  and   my  well   become 

CIVIL       'ne  SUDiecfc  of  a  patent.     The  combination  here  under  consideration  was 

the  application  of  anthracite  or  stone  coal  combined  with  hot  air  blast 

7  A.  490=   in  the  smelting  or  manufacture  of  iron  from  ironstone,   &c.     It  was,   as 

1SA.W.N,   pointed  out.  a  combination  which  fell  within  the  principle  exemplified  hy 

(1895)  113     Abbott,  C.  J.,  in  Reg.  v.  Wheeler  (2)  as  a  new  process  to  be  carried  on  by 

known    implements    or   elements    acting    upon    known    substances    and 

ultimately  producing  some  other  known  substance,   bub  producing  it  in   a 

cheaper  or  more  expeditious  manner  or  a  better  or  more  useful   kind.     In 

that  case  a  number  of  instances  are  given  in  which  patents  were  granted 

where  the  invention  consisted  in  no  more  fcban  in  the  use  of  things  already 

known,  and  acting  with  them  in  a  manner  already  known,  and  producing 

effects  already  [495]  known,  but  producing  those  effects  so  as  to  be  more 

economically  or  beneficially  enjoyed  by  the  public.     All  the  instances  given 

are,  however,  instances  not  of  producing  a  result  by   the  mere  justaposi- 

tion  of  materials  already  known  but  of  producing  a  result  by  welding  or 

fusing  into  one  substance  two  or  more  materials  already  known. 

The  third  case  quoted  was  that  of  Cannington  v.  Nuttall  (3).  This 
was  the  case  of  a  combination  obtained  by  the  applying  of  a  well-known 
principle  in  the  mode  of  manufacturing  glass,  a  combination  which  involved 
the  mechanical  action  of  several  materials  so  as  to  result  a  perfectly  new 
and  distinct  result. 

The  cases  of  Murray  v.  Clayton  (4)  and  of  Sykes  v.  Howarth  (5)  were 
also  cases  of  combinations  involving  mechanical  processes,  and  in  this 
respect  differ  from  the  combination  for  which  a  patent  is  claimed  in  the 
present  case.  In  short,  we  have  not  been  referred  to  a  single  case  either 
in  English  or  Indian  law  where  a  patent  has  been  the  subject  of  litigation 
and  held  valid  in  which  the  combination  was  merely  the  result  of  placing 
one  known  material  aide  by  side  with  another  known  material  and  ending 
in  a  result  which  differed  only  from  previous  results  because  the  paricles 
or  materials  thus  placed  in  juxtaposition  produced  a  result  which  might 
be  considered  an  improvement  or  better  adapted  for  a  particulaV  purpose. 

We  agree,  therefore,  with  the  view  which  was  taken  in  the  judgment 
under  appeal  and  find  in  the  subject-matter  of  this  appeal  no  invention 
such  as  would  entitle  it  to  be  protected  by  a  patent. 

As  regards  the  contention  that  the  burden  of  proof  has  been  wrongly 
laid,  we  are  of  opinion  that  this  too  fails.  Under  s.  30  of  Act  No.  V  of 
1888  any  person  may  apply  to  a  High  Court  for  a  rule  to  show  cause 
why  the  Court  should  not  declare  that  an  exclusive  privilege  in  respect 
of  an  invention  has  not  been  acquired.  Upon  trial  of  questions  of  fact 
arising  upon  such  an  application  such  as  arose  in  this  case,  whether  or  not 
the  tent  was  a  new  inven-fWBjtion,  it  seems  to  us  that  it  is  for  the  person 
who  claims  an  exclusive  privilege  and  is  in  possession  of  the  facts  which,  in 
his  opinion,  entitle  him  to  that  exclusive  privilege,  to  show  that  those  facts 
exist. 

No  authority  to  the  contrary  was  shown  to  us. 


(1)  1  Web.  P.O.  303. 
(4)  L.R.  7  Cb.  App.  570. 


(2)  2  B.  and  Aid.  345. 
(5)  L.R.  12  Ch.  Div.  826. 
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JUDGMENT.  1895 

AlKMAN,  J. — I  concur  with  my  brother  Knox  in  thinking  that  this    APRIL  16. 
appeal  must  ba  dismissed.     In  my  opinion   the  tent  devised    by  Mr.  Cline     App-p.T 
is  not  a  new  invention  within  the  meaning  of  the   Act  and  cannot  there- 
fore form  the  subject-matter   of  a  valid  patent.     The    word  "  invention  " 
is  nowhere  authoritatively  defined  in  our  law.  Sab-section  (1),   s.  4  of  the      CiviL. 
"Inventions  and  Designs    Act,    1888  (invention    includes  an    improve-  .„  «~~^o». 
ment")   is    not    a    definition.     The    learned    counsel    for   the  appellant      _  ,  w  N 
company    contended    strenuously   that   as  the    new   tent    was  approved          _ 
of  by    the  military  authorities,   it  was  evidently  an  "improvement"   on    ' 
pre-existing  tents  and    was  therefore  an    "invention"    with  reference    to 
the  above  quoted  sub-section. 

But  although  an  "invention"  includes  an  improvement,  it  does  not 
by  any  means  follow  that  every  improvement  is  an  invention.  It  is 
impossible,  I  consider,  to  lay  down  any  hard-and-fast  rule  as  to  what 
improvements  should  be  considered  to  be  inventions. 

To  justify  the  grant  of  the  exclusive  privilege  of  a  patent,  there 
must  be  a  certain  amount  of  invention  or  inventive  faculty  displayed. 

It  will  ba  a  question  for  the  Court  DO  determine  whether  the  amount 
of  inventive  power  displayed  is  such  as  to  justify  the  grant  of  a  patent. 
What  the  inventor  here  claimed  as  the  subject-matter  of  a  patent, 
is,  to  use  his.  own  words,  "a  new  general  combination  of  a  tant."  By 
this  I  presume  he  means  a  combination  of  various  features  found  in 
previously  existing  tents  so  as  to  form  what  is  practically  a  new  tent. 
Although  every  invention  may  be  said  to  be  a  "combination"  of  some 
kind,  it  by  no-means  follows  that  every  "combination"  deserves  to  be 
called  an  invention.  The  question  we  heve  to  ask  in  this  case  is,  "  did 
the  combination  in  question  require  [497]  (to  employ  the  words  used  in 
Saxby  v.  Gloucester  Wagon  Co.  (1),  )  an  exercise  of  such  an  amount  of 
skill  and  ingenuity  as  to  entitle  ifi  to  the  protection  of  an  exclusive 
grant?  ' 

This^question  must,  I  hold,  be  answered  in  the  negative.  How  W4« 
the  tent  in  question  evolved  ?  The  military  authorities  wanted  a  tent  with 
a  certain  amount  of  accommodation  within  certain  limits  of  price  and 
weight,  and  Mr.  Oline  devised  a  tent  with  which  the  military  authorities 
professed  themselves  satisfied.  How  was  this  result  attained  ?  Not  by 
the  employment  of  any  novel  material  in  the  construction  of  the  tent,  or 
by  the  adoption  of  any  new  time-saving  or  labour-saving  process,  but 
simply,  as  is  clear  from  Mr.  Cline's  evidence,  by  cutting  down  the  quan- 
tity of  material  employed.  The  first  advantage  which  is  claimed  by  the 
appellants  for  their  tent  is  its  cheapness.  Bat  this  cheapness  can  only 
result  from  one  of  two  causes ;  either  from  the  appellants  being  content 
with  a  smaller  margin  of  profit,  or  from  less  material  being  employed  ;  and 
neither  of  these  reasons  would  supply  an  adequate  ground  for  a  patent. 
The  greater  portability  claimed  for  the  tent  is  in  like  manner  due 
simply  to  less  material  being  employed  in  its  construction.  And  an  in- 
spection of  the  tent  has  satisfied  ma  that  this  advantage  has  been  gained 
by  the  sacrifice  of  comfort  and  practical  utility. 

That  the  so-called  invention  has  no  real  claim  to  novelty  is  in  my 
opinion  proved.  It  was  at  tha  instance  of  Sir  Charles  Gough  that  the 
patent  was  applied  for,  and  yet  he  is  compelled  to  admit  that,  except  in 

(I)  L.  R.  7  Q.  B.D.  305  at  p.  813. 
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1895        one  trifling  detail,   the  number  of  tent  peg8,  "  it  would  require  a  very 
4PRIL  16,    expert  person  to  notice  any  difference"  between  the   patent  tent  and  the 
old  bell  tent  (see  his  cross-examination  on  p.  3  of  respondent's  paper-book)^ 
APPEL-  i  concur  in  thinking  the  appeal  should  be  dismissed  with  costs. 

LATE 

.,  Appeal  dismissed. 

OIVIL.  

17  A.  490=  17  A.  498  (P.O.)  =  22  I. A.  193  =  6  Sar.  P.C.J.  635. 

PBIVY  COUNCIL. 

PRESENT: 

Lord  Watson,  Lord  Morris  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Allahabad.] 


IN  THE  MATTER  OF  PARBATI  CHABAN  C/HATTERJI,  Appellant. 
[20th  June,  1895.] 

Reasonable  cause,  within  s.  8  of  the  Letters  Patent  (High  Court,  N.W.P.),  Mih  March 
J866—  Offer  to  give  a  gratification,  contrary  to  s.  36  of  the  Legal  Practitioner's  Act, 
(XVIII  of  1879) — Abetment,  within  ss.  41  and  116.  Indian  Penal  Code—  Specia I 
law. 

A  vakil  of  the  High  Court  signed  and  sent  a  letter  to  another  vakil  of  that  Court,, 
who  practised  in  District  Courts  subordinate  thereto.  The  purport  of  this,  which 
was  one  of  several  printed  forms  prepared  for  circulation  to  vakils  practising  in 
districts,  was  to  the  effect  that  the. vakil,  to  whom  it  was  addressed,  "could  easily 
send  his  clients'  cases,  both  civil  and  criminal,"  to  the  writer,  who  would  conduct 
them  in  that  Court.  And, —  "as  a  remuneration," — the  fees  paid  by  the  clients 
would  be  shared  between  the  writer  and  the  vakil  who  had  sent  the  cases. 

The  Judicial  Committee  concurred  substantially  in  the  conclusions  of  the 
High  Court  that  this  was  an  incitement  within  s.  116  (abetment;  of  the  Indian 
Penal  Code  to  commit  an  offence  made  penal  by  P.  36  (which  was  a  special  law 
within  s.  41  of  that  Code)  of  Act  No.  XVIII  of  1879,  the  Legal  Practitioneis'  Act. 
This  misconduct  had  been  aggravated  by  the  appellant's  having  denied  to  the 
Vakils'  Association,  North-Western  Provisoes,  and  caused  evidence  to  be  called 
to  negative  bis  having  signed  the  printed  letter,  which  he  had  signed.  Thus, 
there  was  "  reasonable  cause  "  within  s.  8  of  the  Letters  Patent  of  March  17th. 
1866,  establishing  the  High  Court,  for  bis  suspension,  to  which,  for  four  years 
from  the  date  of  that  Court's  order,  bis  punishment  was  reduced. 

[R.,  29  A.  95  =  4  A.L.,7.  34  =  9  Bom.  L.R.  9  =  5  C.LJ.  130  =  11  C.W.N.  273  =  17  M.L.J. 
74  =  2  M.L.T.  1  (P.C)  :  32  B.  106=10  Bom.  L,R.  21  =  3  M.L.T.  131  (132) ;  34  M 
29  (37) -20  M.L.J.  500  (510)  =  8  M.L.T,  22  =  1910  M.W.N.  163  =  6  Ind.  Cas. 
313  =  11  Cr.  L.,T.  310  ;  3  N.L.R.  40  (45).] 

APPEAL  from  a  judgment  and  order  (20bh  June  1893),  of  the  Chief 
Justice  and  the  Judges  of  the  High  Court. 

The  question  here  was  whether  the  conduct  of  a  vakil  of  the  High 
Court  had  been  such  as  to  authorize  and  require  the  exercise  of  the  power 
of  the  High  Court,  conferred  upon  it  by  s.  8  of  the  Letters  Patent  of  the 
17th  March,  1866,  to  remove  or  suspend  a  vakil. 

On  the  19th  May  1891,  he  obtained  a  certificate  of  enrolment  as  one  of 
the  vakils  of  the  High  Court,  having  previously  been  authorized,  in  May 
1882,  to  aupear,  plead  and  act  in  the  subordinate  Courts. 

[499]  On  the  2nd  May  1893  he  was  served  with  a  notice  to  show 
cause  why  his  name  should  not  be  removed  from  the  roll  of  vakils,  and 
why  proceedings  should  not  be  taken  against  him  for  an  offence  against 
s.  36  of  the  Legal  Practitioner's  Act,  1879,  coupled  with  the  abetment 
sections  of  the  Penal  Code. 
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On  the  31sfc  May  1893  cause   wag   shown   before  a  Bench  of  all  the       1895 
Judges  of  tha  High  Court,  and  on  the  20bh  June  following,  their  judgment     JUNE  20. 
was  given  by  the    Chief  Justice,  ending    with  an  order  that  the  name  of 
this  vakil  should  be  struck  off  the  Eoll,     and  that  he  should  return  his      PRIVY 
vakil's  certificate  to  the  Registrar  of  the  High  Court.     The  notice  to  show  COUNCIL. 

cause  followed  upon  a  communication  received  by  the   Ragistrar  from  the         

Vakils'  Association,  North-Western  Provinces,  enclosing  the  printed  letter 
which  is  set  forth  in  their  Lordships'  judgment.     That  letter,   addressed     (p-c-)  = 
and  sent  to  Mr.    E.  Newton,    a   vakil  of  the  High  Court   practising  at22  LA' 193=1 
Meerut,   had  been  forwarded  to  a  member  of  the  Bar  at  Allahabad,  and6  Sar<  PlC •*' 
had  been  brought  to  the  notice  of  the  Association.  On  the  15th  December 
1892,  in  answer  to  a  letter   from  the  Secretary   of   the    Association,  the 
appellant  wrote  denying,  in  effect,  that  the  signature  was  his  ;  and  enclos- 
ed a  letter  of  the  6th  December  from  his  clerk,   Nand    Kishore,   in  which 
the  latter  had  stated    that  he,    the  clerk,    had  written  the   name.     The 
Association  then  passed  the  following  Eesolution,  dated  the  30th  January 
1893  (:— 

'  This  Association  considers  the  explanation  of  Mr.   Parbati  Charan 
||  Chatterji,  regarding  the  printed  letter  received  from  the  Bar  Library,  as 
unsatisfactory,  and  dissents  from  the  views  expressed   therein  as  to  the 
"  position  of  vakils.     But   having  regard    to  the  fact  that   Mr.  Parbati 
"  Cbaran  Chatterji  has  denied  his  signature  to  the  letter   in  question,  it  is 
resolved  that  the  said  letter,  together  wibh  Mr.  Parbati  Charan's  expla- 
nation and  enclosures  thereof,  be  sent  to  the  Registrar  for  the  information 
"  of  theHon'ble  Court,  and  that,  pending  the  final  orders  of  the  Court,  no 
"  action  be  taken  by  the  Association  in  the  matter. 

"  Resolved,  further  that  a    copy  of  this   resolution  be   furnished    to 
Mr.  Parbati  Charan  Chatterji." 

[500]  The  letter  was,  accordingly,  sent  to  the  Registrar,  who,  on  the 
16  iih  February,  wrote  to  the  appellant,  asking  directly  whether  the  signature 
was  his,  The  answer  was  evasive.  Cause  was  shown  on  the  31st  May, 
when  a  number  of  memoranda  and  of  vakalatnamas,  bearing  the  appel- 
lant's signature,  were  produced  for  the  purpose  of  comparison  with  the 
signature  to  the  letter  in  question.  The  conclusions  of  fact  contained  in 
the  following  extract  from  the  judgment  of  the  High  Court,  delivered  by 
the  Chief  Justice  on  the  20bh  June,  are  all  that  are  required  for  the 
purposes  of  this  report.  The  analysis  of  the  evidence  which  the  judgment 
contained  is  omitted. 

After  stating  the  course  of  procedure  the  judgment  continued  as  fol- 
lows : — 

"At  th.6  hearing  on  the  31st  May  his  counsel  had  not  admitted  that 
"  the  signature  in  question  was  made  by  Babu  Parbati  Charan  Chatterji, 
"  although  we  understood  Mr.  Conlan  to  say  that  the  signature  would  not 
"  be  denied.  Nand  Kishore  had  been  examined  by  Mr.  Reid,  with 
"  the  object  of  showing  that  the  signature  had  been  made  by  Nand  Kishore, 
"  and  not  by  Babu  Parbati  Charan  Chatterji.  After  the  momoranda 
"  of  appeal,  and  the  vakalatnamas  had  been  examined  by  the  Judges, 
"  by  Mr.  Reid  and  by  the  Public  Prosecutor,  Aadit  Kishore,  who  was  a 
clerk  of  Babu  Parbati  Charan  Chatterji,  was  called  and  examined  by 
"  Mr.  Reid,  and  was  cross-examined  by  the  Public  Prosecutor.  As 
"  Mr.  Reid  had  examined  Aadit  Kishore  as  to  certain  alleged  statements 
"  of  Nand  Kishore,  which  had  not  been  put  to  Nand  Kishore  in  cross- 
"  examination,  Nand  Kishore  was  recalled.  We  informed  the  Public 
"  Prosecutor  that  we  did  not  require  to  hear  him,  and  thereupon  Mr.  Raid 

•645 


17  All.  501  INDIAN   DECISIONS,   NEW  SEBIES  [Yol. 

1895       "  replied  on  behalf   of  his  client.     We   took  time   to  consider    what  our 
JUNE  20.     "  orders  should  be. 

''  This    Court  is,  by  g.  8   of  Her   Majesty's  Letters  Patent,    under 

PRIVY      "which    this    Court   was   constituted,    empowered    to  remove    or  sus- 

COUNOIL.  "  pend  from    practice,    on   reasonable    cause,     any     advocate,    vakil   or 

"  attorney  on  the  Bolls  of  the  Court.     There  is  no  power  conferred  on  the 

17  A.  498    "  Court  to  delegate  to  any  other  tribunal  the  exerise  of  that  juris- [501] 

"  diction  in  the  case  of  advocates,    vakils   and  attorneys.     The  reasonable 

I. A.  193=  "  cause"  referred  to  in  s.  8  of  the  Letters  Patent    must    be  made  out  by 

5  Bar.  P.C.J.  "  the  admission  of  the  party  concerned,  or  on  evidence,  to  the  satisfaction 

635.         "  of  the  Court.     There  is,  in  these  Provinces,  no  body    or  authority  other 

"  than  the  Judges  of  this  Court,  sitting  as  a  Court,  which  can  act   under 

"  s.  8  of  the  Letters  Patent,  or  can  remove,  or  suspend  from  practice,  any 

"  advocate,  vakil  or  attorney  on  the  rolls  of  this  Court.     Sections  12,  13, 

"  14  and  15  of  Act  No.  XVIII  of  1879  do  not  expressly  apply,  and  are  by 

"  s.  38  of  that  Act  expressly  excluded  from  application  to  advocates,  vakils 

"  and  attorneys  admitted  and   enrolled    by   any   High    Court  under    the 

"  Letters  Patent  by  which  such  Court  is  constituted. 

"  Consequently  this  Court  was  the   only  'authority  the  attention  of 
which  the  Vakils'  association  could  invite  to  the  conduct   of   Babu  Par- 
"  bati  Charan  Cbatterji  in  his  capacity  as  a  vakil. 

"  Pursuant  to  the  direction  and  authority  given  by  s.  27  of  Act 
No.  XVIII  of  1879,  this  Court  has  from  time  to  time  fixed  and  regulated 
"  the  fees  payable  by  any  party  in  respect  of  his  adversary's  advocate, 
"  pleader,  vakil  or  attorney.  The  fees  so  payable  are,  as  a  rule,  ad  valorem 
"  fees  on  the  amount  or  value  of  the  claim.  Such  fees  as  are  allowable  on 
"  taxation  between  party  and  party  in  respect  of  an  advocate,  vakil  or 
"  attorney  in  this  Court,  upon  all  proceedings  on  the  appellate  side  of  this 
"  Court,  are  fixed  and  regulated  by  the  rules  of  this  Court  Nos.  204  to 
"  223,  including  rules  2224,  222B,  and  222C.  These  rules  had  been  pub- 
"  lished  in  the  local  official  Gazette,  and  were  in  force  on,  and  prior  to,  the 
"  10th  October  1892. 

"The  fees  allowable  on  taxation  between  party  and  party  in  respect 
"  of  an  advocate,  pleader,  vakil  or  attorney  in  a  Civil  Court  subordi- 
"  nate  to  this  Court,  upon  all  proceedings  in  such  subordinate  Court,  are 
"  fixed  and  regulated  by  rules  37  to  51  of  Circular  Order  of  this  Court 
"  No.  9  of  1889,  and  the  Circular  Order  of  this  Court  No.  5  of  1889, 
"  which  were  published  in  the  local  official  Gazette  and  were  in  force 
"  on,  and  prior  to  the  10th  October  1892.  [502]  Rule  199  of 
"  the  rules  of  this  Court  of  November  30tb,  1882,  which  was  referred  to 
"  in  the  course  of  the  arguments  on  behalf  of  Babu  Parbati  Charan 
"  Chatterji,  is  as  follows  : — '  Any  advocate,  attorney  and  vakil  on  the 
"  Rolls  of  the  Court,  not  under  suspension,  may,  in  this  Court  and  with- 
"  out  filing  any  vakalatnama,  appear,  plead  and  act  for  any  other  advocate, 
"  attorney  or  vakil  on  the  Rolls  of  the  Court,  not  under  suspension,  in 
"  any  suit,  appeal  or  proceeding  in  the  Court  in  which  such  other  advocate, 
"  attorney  or  vakil  is  engaged  for  a  client.'  That  rule  was  made  by  the 
"  Court  in  the  interest  of  parties  to  litigation  in  this  Court,  and  to  enable 
"  the  Court  to  dispose,  without  constant  adjournments,  of  cases  on  the 
"  Daily  Cause  Lists.  Prior  to  the.  making  of  rule  199  an  advocate, 
"  attorney  or  vakil,  who  happened  to  be  engaged  before  one  Bench,  could 
11  not  have  his  brief  held  for  him  by  an  attorney  or  vakil  in  a  case  before 
"  another  Bench,  unless  such  last-mentioned  attorney  or  vakil  had 
"  obtained  and  filed  in  the  case  a  vakalatnama.  Rule  200  of  the  rules  oi 
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"  this  Court  of   November   30tb,    1889,  is  as   follows  :— '  No  attorney  or        1395 
"vakil,    except  when    representing  an    advocate   or   another   attorney  or    JUNE  20. 
"  vakil  shall    appear  or  plead  in  any    suit,  appeal    or  proceeding    in  this 
"  Court  until   he  has  filed  a  vakalatnama    authorizing  him    to    act  in  the      PRIVY 
matter.'  COUNCIL. 

"  This  Court,  under  the  circumstances  mentioned  in  rule  199,  but  not 
"  otherwise,    permits    advocates,  attorneys    and  vakils    to  hold    briefs  for    M  *•  i98 
"  each  other  in  this    Court,  but  does  not  recognize,  nor  has  it  ever  recog-      (P-C.)  = 
"  nized,  any  acting  in    business  in  the  Court    of    an  advocate,  attorney  or  22  LA.  193= 
"vakil    as   the    agent    or  partner   of  any    advocate,  attorney    or   vakil 6  Bar.  P.C.J. 
"  practising  locally  elsewhere.     To  recognize  any  such  acting  would  be  to         635. 
"  open  wide  the  door  for  the  evasion    of  s.  36  of  Act    No.  XVIII  of  1879. 
"  Section  36  of  Act  No.   XVIII  of  1879   applies  to  all   legal  practitioners, 
"  including  advocates,  attorneys,   vakils,   pleaders    and    mukhtars.     One 
"  of  the  objects    of    rules    222  A  and  222  B  was  indirectly  to  put  a  stop 
"  to   practices   which,   the  Court    was  aware,    existed,  and   which    were 
"  offences  under  s.  36   of  Act  No.  XVIII   of  1879.     The  other  object  was 
"  to  ensure,  as  far   as  the    Court  could,   that   no    [503]  fees  to   an  adver- 
"  sary's  advocate,  attorney  or  vakil  should  be  allowed  on  taxation  between 
party    and  party,    except    such    as    had   been    bona  fide  received   and 
"  retained  for  work  done  in  this  Court  by  the  advocate,  attorney  or  vakil, 
"  and  had    been  received  before  the    court's    order   as  to    costs  in  the 
"  particular  case  was  made. 

"  As  Mr.  Conlan  in  the  course  of  his  argument  on  behalf  of  Babu 
"Parbati  Charan  Ghatterji  drew  our  attention  to  paragraph  10  of  the 
"  report  of  the  21st  of  August  1879  of  the  Select  Committee  to  which  the 
"  Bill,  which  subsequently  became  Act  No.  XVIII  of  1879,  was  referred, 
"  we  shall  quote  that  paragraph  before  proceeding  to  a  consideration  of 
the  evidence  and  the  arguments  in  the  case.  The  report  was  published 
"  in  the  Gazette  of  India,  Part  V,  of  the  23rd  of  August  1879,  ai  pages 
"  841  and  842.  Paragraph  10  of  that  reoort,  which  refers  to  what  subse- 
"  quently  became  s.  36  of  Aon  No.  XVIII  of  1879,  is  as  follows  : — 
"  Section  36  has  been  framed  to  pub  a  stop  to  what  is  a  commonly  known 
'  as  the  touting  system — a  system  under  which  certain  legal  practitioners 
reward  a  makhtar  or  other  hanger-on  of  the  Court  who  brings  them 
"  business  by  allowing  him  a  percantage  on  their  fees.  It  is  obvious  that 
''  such  a  system,  besides  the  degradation  it  involves  to  legal  practitioners 
''  who  resort  to  it  as  a  means  of  obtaining  business,  also  holds  out  to  the 
'  mukktar  or  other  go-between  a  strong  temptation  to  retain  for  his 
"  employer,  not  tho  naosfc  skilful  pleader  he  can  get  for  the  fee  allowed,  but 
"  the  pleader  who  will  pay  him  the  largest  commission.  The  only 
"  objection  we  have  heard  to  the  abolition  of  this  most  objectionable  system 
"  has  proceeded  from  certain  mukhtars,  who  urge  that  the  commission 
"  allowed  them  by  vakils  is  not  a  remuneration  for  procuring  the  em  ploy  - 
"  ment  of  such  vakils,  but  a  payment  for  assistance  rendered  by  them  to 
"  such  vakils  by  performing  certain  duties  which  would  in  other  cases 
"  be  performed  by  an  attorney.  The  answer  to  this  objection,  it  appears 
"  to  us,  is  that,  when  the  transaction  is  one  bona  fide  of  the  nature  thus 
"  described,  the  mukhtar  can  find  no  difficulty  in  agreeing  with  his  em- 
"  ployer  to  receive  direct  from  him  any  remuneration  to  which  he  may 
"  be  entitled.' 

[504]  "  Section  36  of  Act  No.  XVIII  of  1879  makes  it  an  offence  for 
"  any  legal  practitioner  to  tender  or  give  to  any  person,  whether  such  person 
"  is  a  legal  practitioner  or  not,  or  to  consent  to  the  retention  by  any  person, 
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"  whether  such  person  is  a  legal  practitioner  or  not,  of  any  gratification  for 
procuring  or  having  procured  the  employment  in  any  legal  business  of 
himself,    or  any  other  legal  practitioner.     Section  36  also    makes   it 
'  an  offence  for  any  person,  whether  a   legal  practitioner  or  not,  to  receive 
from  any  legal  practitioner  any    gratification  in  consideration   of  procur- 
"  ing  or  having    procured   his   employment  in  any  legal   business.     Sec- 
"tion    46   of   the  Indian  Penal   Code    (Act   XLV   of    1860),    read    with 
"  ss.    40,    41    and   107   of   that   Code,    would    make   any   person   liable 
'  to  be  punished    criminally    as    an    abettor,    who    instigated    any   other 
"  person   to   commit   an   offence   against   s.   36  of  Act   XVIII  of  1879, 
'  although    the    substantive    offence  under    that  section    might  not    'oe 
1  committed.     That  such  is  the  law  is  made  clear  by  the  illustration  to 
'  s.  116  of   the  Indian   Penal   Code.     Before   dealing  with   the  facts  we 
'  shall  consider  what  were  the  arguments  addressed  to  us  by  Mr.  Conlan 
|  and  Mr.   Reid,  on  behalf  of  their  client.     It  waa  contended  that  Babu 
Parbati  Cbaran    Chetterji  was  uncertain  whether  the  signature  to  the 
'  letter  of  the  10th  October  1892  to  Mr.  Newton  was,  or  was  not,  his  sig- 
'  nature  ;  that  when  the  vakil  was  asked  by  the  Vakils'  Association  whether 
|  he    signed  the  letter    himself  he    questioned  his  clerk,   Nand  Kishore, 
'  on  the   subject,  and  the  clerk,    at  the   suggestion  of   the   vakil,    wrote 
'  stating  that  be,  the  clerk,  had  signed   the  letter  in  question,  and  some 
'  others  which  were  despatched  on  the   10th  October  1892.     It  was  also 
'  contended  that  what   was  suggested  in  the  letter  to  Mr.    Newton,    and 
'  in  the   letters    to    others,    was  the   formation   of  a  limited  partnership 
between  Babu  Parbati   Charan    Chatterji  and  each  of    the    persons   to 
^  whom  a  letter  was  sent,  for  the  transaction  of  legal  business  in  the  High 
'  Court.  It  was  further  contended   that  on  the  true  interpretation  of  the 
'  letter,  Parbati  Charan  was  not  offering  to  share  his  fees  with  Mr.  New- 
ton in  business,  which  might  be  sent  to  him  by  the  latter's  recommend- 
ation or  assistance,    as  a  gratification  to  Mr.    Newton  for    procuring 
'  him  legal  business,  but  that  [505]  Parbati  Charan  was  merely  offering 
'  to  pay  out  of  his  fees  a  remuneration  to  Mr.     Newton  for  such  services 
'  as  Mr.  Newton  might  render  in   preparing  a  brief,  or  instructions,  for 
'  Parbati   Charan.     It  was   also   contended  that  the  latter  intended  the 
suggested  arrangement  to  apply  only  to  those  cases  coming   to  this 
'  Court  in  appeal  in  which  he  and  Mr.  Newton  would  be  retained  together 
1  in  the  appeal  in  this  Court,  and  in  which  each  of  them  would  file,  in  this 
'  Court,  a  vakalatnama.     In  support  of  this  latter  contention  Mr.  Conlan 
relied  upon  the    '  corrected  and   unsigned   printed   letter '    which    was 
'  enclosed  in  Parbati  Charan's  letter  of  explanation  of  the  15th  of  December 
'  1892  to  the  Vakils'  Association.  When  we  asked  Mr.  Conlan  if  his  client 
'  could  give  the  name  of  even  one  legal  practitioner  to  whom  a  letter  so 
"  corrected  had  been  sent,  he  stated  that  Parbati  Charan  had  been  unable 
"  to  give  the  name  of  any  one.  It  will  be  seen,  latter  on,  that  letters  in  the 
"  form  of  the  one  sent  to  Mr.  Newton  were  sent  to    sixteen   or  twenty 
"  different  legal  practitioners,   and  that  the  despatch  of  suoh  letters  took 
"  place  on  three  different  days. 

"  It  was  also  contended  that  the  conduct  of  vakils  should  not  be 
"  judged  by  the  same  standard  as  that  to  be  applied  to  advocates  who  are 
"  barristers,  and  that  Parbati  Charan  was  by  his  proposed  arrangement 
"  trying  to  counteract  the  alleged  illegal  practices  of  vakils  in  procuring  legal 
".business  by  the  payment  out  of  their  fees  of  remuneration  to  persons  who 
"  procured  their  employment  in  appeals  and  other  legal  business.  " 

After  further  consideration  of  the  arguments,  and  after  discussing  the 
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evidence,  the  judgment  proceeded  thus  : — "  In  our  opinion    (Hae  letter  of        1895 
||  the  lOfch  of  Oatober  1892  was  nothing  else  than  a  letter   offering    to  re-     JUNE  20. 
"  munerate  Mr.  Newton  for  the  procurement  of  legal   business    for  Babu 
"  Parbafci  Charan  Chatterji,  who  thereby  was  inciting  Mr.  Newton  to  com-      PRIVY 
"  mit  an  offenca  which  was  made  penal  by  s.  36  of  Act  XVIII  of  1879,  and  COUNCIL. 

"  we  so  find.     We  find  that  Babu  Parbati  Charan  well  knew  that  in  send-         

||  ing    that;   letter    of    the    10th    of  October  1892   to  Mr.  Newton,  and    1?  A  45 
"  the  other  letters  which  were  sent  under  his  signature  and  by  his    orders      (p>c>'~ 
[506]  "  to  other  legal  practitioners  in  these  Provinces,  he  was  committing        •   '     *  = 
"  not  only  a  grossly  improper  act  as  a  vakil,  but  was  endeavouring   to  do,        r'  p-°-" 
"  and  to  induce  others  to  do,  acts  which  were  made  penal  by  the    Indian 
'  Legislature,  and  to  orginate  and  carry  on  for  his  own  benefit   under  the 

thinnest  possible  disguise  a  system  of  dalali  as  pernicious  in  its  conse- 
"  quences  as  the  system  of  dalali  which  he  alleges  to  be  in  practice 
"  amongst  the  members  of  Vakils'  Association,  and  which  he  professes 
"  to  reprobate.  He  had  been  a  legal  practitioner  since  1882,  and  a  vakil 
"  of  this  Court  aince  the  10th  of  April  1891,  and  could  not  have  been 
"  ignorant  of  the  fact  that  since  1867,  this  Court,  which  was  established  in 

1866,  has,  in  the  interests  of  suitors  and  of  the  profession  to  which  he 
"  belongs,  been  vainly  striving  to  put  a  stop  to  the  system  of  dalali,  by 

which  certain  legal  practitioners  procure  their  employment  in  legal  busi- 
"  ness  by  sharing  their  tees  in  cases  brought  or  sent  to  them  with  the 
"  persons  who  for  such  remuneration,  and  entirely  irrespective  of  their 
"  merits  and  regardless  of  the  interests  of  the  suitors,  bring  or  send  legal 
"  business  to  such  legal  practitioners. 

"  In  considering  what  our  order  should  be  in  this  case  we  cannot 
"  treat  Babu  Parbati  Charan  Chatterji  as  we  might  treat,  a  young  and 
"  inexperienced  man  who,  in  ignorance  of  the  character  of  his  act,  had 
"  transgressed  the  rules  of  professional  good  conduct  and  brought  himself 
"  unwittingly  witbin  the  reach  of  the  criminal  law  ;  we  cannot  overlook 

the  fact  that,  in  order  to  conceal  the  true  nature  of  his  act,  Babu  Parbati 
"  Charan  Chatterji  induced  his  clerk,  Nand  Kishore,  to  sign  the  letter  of 
"  the  6th  of  December  1892,  which  contained  false  statements  as  to  the 
"facts,  or  the  fact  that  Babu  Parbati  Charan  Chatterji  used  that  letter  to 
"  deceive  the  Vakil's  Association  of  which  he  was  a  member ;  nor  can 
"  we  overlook  the  fact  that  Babu  Parbati  Charan  Chatterji  instructed 
"  h*is  counsel  to  call  Aadit  Kishore  to  give  evidence,  which  he,  Babu 
"  Parbati  Charan  Chattorji,  must  have  known  was  false  evidence.  We 
"  regard  these  acts  as  aggravations  of  his  offence.  In  this  country, 
"  in  which  the  concocting  of  false  evidence  and  the  preparation  of 
"  false  documents  is  but  of  too  common  occurrence,  it  is  essentially  in 
[507]  "  necessary  in  the  interest  of  the  public  that  the  legal  profession 
"  should  be  kept  as  pure  as  possible.  The  duty  which  is  imposed  on 
"  this  Court  in  the  case  of  advocates,  vakils  and  attorneys  of  this 
"  Court  by  s.  8  of  Her  Majesty's  Letters  Patent,  and  in  the  case  of 
"Pleaders  and  mukhtars  holding  certificates  under  this  Court  by  Act 
"  No.  XVIII  of  1879,  is  a  grave  and  important,  no  less  than  a  painful, 
"  duty,  which  the  C^urt  must  perform  in  the  interests  of  the  bar,  of  the 

public  and  of  other  proper  administration  of  justice. 

"  Our  order  is  thtt  Babu  Parbati  Charan  Chatterji  be  struck  off  the 
"  roll  of  vakils,  and  that  he  return  his  certificate  forthwith  to  the  Registrar 
"  of  this  Court. 

"  As  to  the  other  rule,  calling  upon  Babu  Parbati  Charan  Chatterji  to 
"  show  cause  why  he  should  not  be  directed  to  be  prosecuted  criminally, 
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1895       "  we  discharge  it.     We  should  say  that  no  attempt  was  made  by  or  on 

JUNE  20.     "  behalf  of  Babu  Parbati  Gharan  Ghatterji  to  prove  that  any  advocate  of 

—        "  this  Court   had  expressed  any    approval    of  the  letter    of  the  10th  of 

PRIVY      "October  1892,  of  the  '  corrected  and  unsigned  printed  letter  '  or   of   the 

COUNCIL.  "  arrangement  which  Babu  Parbati  Charan  Chatterji  had  suggested  or  of 

"  the  course  which  he  adopted,    and  that  nothing    has    appeared    in  this 

"  enquiry  which  detracts  from  the  good  character  which  Mr.  Newton  bears 

"  in  the  profession." 

On  this  appeal  Mr.  J.  H.  A.  Branson  and  Mr.  G.  E.  A.  Boss,  for  the 
«  Sar.  P.C.J.  appellant,  argued  that  the  letter  of  the  10th  October  1892  should  have 
638«  received  a  construction  more  favourable  to  the  appellant  than  it  had. 
Without  the  application  of  ss.  41  and  116  of  the  Indian  Penal  Code  to  the 
special  law  of  Act  XVIII  of  1879,  s.  36,  the  act  of  the  appellant  in  send- 
ing that  latter  could  not  have  been  dealt  with  as  an  infringement  of  the 
law ;  for  there  had  not  been,  in  fact,  any  tendering,  giving  or  consenting  to 
the  retention  of  any  gratification  for  procuring  the  employment  of  the 
appellant  in  legal  business.  The  procuring  business  by  agency  paid  for  the 
purpose  was  the  evil  against  which  s.  36  was  aimed ;  but  a  construction 
which  the  letter  in  question  would  bear  was  nob  that  the  appellant 
would  directly  pay  for  business  being  sent  to  him,  but  that  the 
vakil  whom  he  addressed  would  have  the  advantage  of  being  himself 
[508]  employed,  and  paid,  for  any  work  that  he  might  perform.  The 
advantage  that  the  appellant  might  be  understood  to  have  offered  was 
employment  in  return,  there  being  no  direct  offer  of  payment  for  sending 
cases,  but  of  payment  for  work  that  might  be  done  for  the  client,  of  whose 
case  the  writer  requested  the  guidance  into  his  hands.  However  irregular 
such  a  participation  in  fees  as  was  suggested  might  be,  this  construction 
was  not  identisal  with  an  abetment  of  an  offence  under  s.  36.  It  must  be 
remembered  that  the  present  casa  was  that  of  a  Vakil  of  the  High  Court 
writing  to  another  Vakil  of  the  same  Court,  and  writing  in  a  manner  that 
showed  him  to  be  most  desirous  of  keeping  within  the  law.  He  not  only 
expressed  himself  anxious  to  do  so,  but  his  object  was  to  substitute  a  plan 
for  the  "  dalali  "  system,  which  plan,  although  it  might  have  been  in  itself 
reprehensible,  was  not  in  itself  so  clear  a  contravention  of  the  law. 
That  was  so  if  this  more  favourable  construction  of  the  letter  should  be 
adopted.  The  real  question,  however,  was  whether  or  not  the  appellant's 
conduct  had  been  such  as  to  show  him  to  be  unfit  to  remain  a  vakil  of  the 
High  Court,  and  such  as  to  call  for  the  exercise  of  the  Court's  power  under 
s.  8  of  the  Letters  Patent.  It  was  submitted  that  neither  in  the  sending 
of  the  letter  now  in  question,  nor  in  the  subsequent  denial  of  the  signature, 
had  the  appellant  been  guilty  of  conduct  which  required  a  sentence  so 
severe  as  that  which  had  been  pronounced  upon  him  by  the  High  Court. 
That  Court  had  considered  the  appellant  to  have  aggravated  the  orginal 
offence  by  his  subsequent  conduct,  but  there  were  circumstances  which 
rendered  it  suitable  that  a  mitigated  sentence  should  be  passed  even  if  the 
same  view  were  now  taken  of  the  appellant's  case  as  that  which  had  been 
taken  by  the  High  Court.  Eeference  was  made  to  In  the  matter  of  F.  W, 
Quarry  (1). 

Their  Lordships'  judgment  was  delivered  by  LORD  MORRIS  :— 

JUDGMENT. 

The  facts  giving  rise  to  this  case  are  few  in  number.     It  appears 
that  the    appellant,    who  was    enrolled  as  a  vakil  of    the  High   Court 

(1)  17  I.A.  199-18  A.  93. 
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in"l891,  procured    to    be    printed    and    forwarded    a    circular  letter,  in  1895 

[509]  October  1892,  to  amongst  other  persons,  a  Mr.  Newton,  a  vakil  of  JUNE  20. 
the  High  Court,  who  was  practising  in  that  capacity  in  the  District  Court 

of  Meerut.     The  letter  addressed  to  Mr.   Newton  was  in  the   following  PRIVY 

terms  :—  COUNCIL. 

"  Allahabad,  

"  Dated  lObh  October,  1892.  17  *•  *98 

,,-^,  (P.C.)  = 

From  PARBATI  CHARAN  CHATTERJI,  22  j  it  193=. 

"  Vakil,  High  Court,  6  Bar.  P  C.J. 

Allahabad.  ,  635. 

"To  E.  A.  NEWTON,  ESQ., 

"  Vakil,  High  Court, 

Meerut. 

"  (Private  and  confidential.) 
11  DEAR  SIR, 

"  I  hope  you  will  pardon  me  for  taking  the  liberty  thus  to  address  you 
"  privately  and  confidentially  for  co-operation  in  a  matter  of  business 
"  which  may,  if  you  agree  with  me,  be  calculated  to  promote  our  mutual 
"  interest. 

"  Without  intending  to  boast,  I  venture  to  say  that;,  as  a  vakil  of  the 

"  High  Court,  I  claim  the  credit  of  working   very   hard  in  the  interests  of 

"  my  clients  whose  cases  are  filed  by    me  in  the  High  Court.     Being  a 

'  High  Court  Vakil  yourself,  now  practising  in  the  District  Court,  you  can, 

if  you  chose,  very  easily  send  your  clients'  cases,  both  civil  and  crimi- 

"  nal,  which  are  fib  to   be  filed  in  the  High  Court,  to  me,  with  a  brief 

"  statement  of  the   same,   whenever  necessary,   and   I  shall  undertake  to 

"  conduct  the  same  here.     You  may,  I   hope,   find  this  course  more  busi- 

"  nes.s  like  and  beneficial  than  the  other  one  of  allowing  your  clients  to 

"  drift  as  they  like  after  a  case  is  lost  in  the  Lower  Courts. 

''  As  a  remuneration  for  your  labours,  I  undertake  to  share  with 
"  yourself,  being  a  High  Court  vakil,  the  fees  which  may  be  paid  by  your 
'  clients  to  me  but  the  fees  ought  to  be  settled  beforehand  in  almost  every 
"  case,  so  far  as  possible,  so  that  we  may  know  whether  a  particular  case 
"  will  pay  our  joint  exertions  or  not. 

[510]*  ["  If  you  are  a  District  Court  pleader,  the  law,  I  think,  pro- 
"  hibits  me  from  sharing  the  fees  of  a  High  Court  case  with  yourself. 

"  In  that  event,  arrangement  may  be  made  in  every  case  with  clients 
*'  to  pay  you  separately  for  your  labour  in  preparing  briefs,  &c.,  in  the 
"  case.] 

"  If  you  approve  of  the  suggestions  made  in  this  private  letter  and 
"  intend  actually  to  co-operate,  I  shall  feel  obliged  by  your  signifying  your 
"  intentions  to  me  as  early  as  you  find  convenient  to  do  so. 

"  Lastly,  I  request  you  to  treat  this  letter  as  strictly  private  and 
"  confidential. 

"  Yours  faithfully, 

"P.  C.  Chatterji, 
"  Vakil,  High  Court. 
'  'By  mutual  consent  and  mutual  aid, 

1  Great  deeds  are  achieved  and  discoveries  made.'  " 
'\Private  and  confidential.)" 

*  Inasmuch  as  Mr.  Newton  was  a  vakil  of  the  High  Oourt,  the  words  in  the  circu- 
lar letter  which  aie  in  brackets  were  struck  out  of  the  letter  sent  to  him. 
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1895  Their    Lordships   do  not  think  it   necessary  to   go  in  detail  into  the 

JUNE  20.     matter,  because  they  entirely  agree  with  the  conclusions  arrived  at  by  the 
High    Court,    namely,   that    the    letter   was    within    section   36  of  Act 
PRIVY     N0i  xvill  of  1879. 

COUNCIL.  Their  Lordships  also  concur  substantially  in  the  conclusions  arrived 

17  T~498    ab  ky  fck0  -^gk  Court  a8  regards  the   conduct  of  the  appellant  in  having, 
.p  '  at  first,  endeavoured  to  deny  his  signature  to  that  letter,  and  also  as  regards 

22  I  A  193=  *ne  c^rcums(!a'Dces  connected  with  the  prosecution  of  the  case  before  them. 
'    'p  c  j  The  only  question  which  remains  to  be  considered  is  as  to  the  amount 

'  '  'of  punishment  inflioted  by  the  High  Court.  The  High  Court  directed 
the  appellant  to  be  struck  off  the  Boll  of  Vakils,  and  to  return  his 
certificate  to  the  Eegistrar  of  the  High  Court.  Their  [511]  Lord- 
ships have  come  to  the  conclusion  that  this  punishment  may  pro- 
perly be  mitigated.  If  is  plain  that  the  appellant  in  writing  the  letter 
thought  that  he  was  keeping  within  the  law.  He  evidently  wanted  to  go 
as  close  to  the  limits  of  the  law  as  he  possibly  could  without  violating  its 
provisions.  This  is  shown  by  the  fact  that  the  bracketed  paragraphs  in 
the  letter  were  to  be  struck  out  or  retained  according  as  the  letter  was 
addressed  to  a  vakil  of  the  High  Court  or  not. 

The  number  of  letters  which  the  appellant  wrote  to  other  persons 
besides  Mr.  Newton  corroborates  this  view  ;  for  although  the  letters  were 
marked  "  Private  and  Confidential, "  the  appellant  could  never  have 
imagined  that  what  he  was  doing  would  not  very  rapidly  become  known. 
He  thought  that  he  had  not  violated  the  Act;  and  although  he  was  clearly 
wrong  in  so  thinking,  their  Lordships  consider  that  it  is  a  not  unimportant 
element  in  the  consideration  of  the  punishment  that  should  be  meted  out 
to  him  that  he  did  not  willfully  violate  the  Act,  but  considered  that  he 
did  not  come  within  it. 

Upon  the  whole  facts  of  the  case  their  Lordships  ara  of  opinion  that 
the  Order  of  the  High  Court  should  ba  varied,  by  directing  that  the  appel- 
lant be  suspended  from  practising  as  a  vakil  for  a  period  of  four  years 
from  the  20ih  June  1893.  Their  Lordships  will  humbly  advise  Her 
Majesty  accordingly. 

Order  varied. 
Solicitors  for  the  appellant :  Messrs.  Barrow  and  Rogers. 


17  A.  511  (P.C.)  =  22  I.A.  199  =  6  Sar.  P.C.J.  624. 
PEIVY  COUNCIL. 

PRESENT : 

Lords  Hobhouse,  Morris  and  Davey  and  Sir  R.  Gouch. 
[On  appeal  from  the  High  Court  at  Allahabad.] 


CHAJMAL  DAS  (Plaintiff)  v.  BRIJ  BHUKAN  L^L  AND  ANOTHER 
(Defendants).     [3rd  May  and  20th  July,  1895.] 

Interest  on  bond  debt '  post  diem  solvandi.' 

On  the  construction  of  a  written  contract  to  repay  in  two  years  from  its  date, 
money  with  interest  at  fifteen  per  cent,  to  be  paid  half-yearly,  arrears  of  interest 
being  added  half-yearly  to  the  principal,  the  Judicial  Committee  concurred  with 
the  High  Court  that  there  was  no  contract  to  pay  interest  at  that  rate  after  the 
date  fixed  for  repayment. 
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[512]  Held,  that  on  that  construction  the  criditor  would  be  entitled,  on  default  1895 

made  ID  the  repayment,  to  receive  interest,  but,  technically,  as  damages  assess-  jnrv  20 

ed  ;  and   that    the  rate  ptima  facie  would   Le  the  same  as  that  provided  by  the  _ 
contract  during  the  two  years,  although  there  is  no  rule  of  law  making  that  rate 

necessarily  the  measure  of  the  damages.     The  compounding  of  the  interest  after  RIVY 

the  expiration  of  the  two  years  was  disallowed,  and  an  account  was  directed  on  COUNCIL, 
the  basis  that  the  'post  diim'  should  be  simple,  at  5  per  cent,  down  to  the 

date  of  the  plaint,  and  after  that  date  at  six  per  cent,  till  payment.  17  A.  511 

[R.,  24  C.  699  (706)  =  1  C.W.N.  437  ;  29  C.  43  (50)  ;  15G.L.J.  684  (687)  ;  16  C.L  J. 264      (p-C.)  = 

=  16  Ind.  Cae.  246  (250)  ;  12  CJ.P.L.R.  18  ;  5  C.W.N.  356  (360)  ;  11  Ind.Cas.  342  22  1,1.  199=- 
=  14  O.C.  106  ;  13  Ind.  Gas.  148  (150)  =  17  C.L.J.  87  (92)  ;  2  N.L.R.  162  (P.C.,' ;  6  Sar.  P  C  J 
70.0.11(13).]  62f  ' 

APPEAL  from  a  decree  (7bh  March  1889)  of  the  High  Court,  revers- 
ing a  decree  (3rd  September  1887)  of  the  Subordinate  Judge  of  Maiapuri. 

This  suit  was  brought  on  the  18th  March  1887  by  the  appellant,  a 
zemindar  and  mahajan  of  Etah  in  the  Aligarh  district,  against  Narain 
Lai,  Brijbhukan  Lai  and  Eaghubans  Eai,  described  'as  legal  heirs  of  Banki 
Lai,  debtor,  deceased  in  1876  or  1877,  who  had  executed  a  mortgage 
bond,  dated  the  20th  March  1873,  securing  money  lent  to  him  by  the 
plaintiff.  With  the  defendants  was  joined  Musamcoat  Genda  Puri,  wife 
of  Narain  Lai,  as  dakhil  kharij  had  been  made  in  her  name.  She  died  on 
the  2nd  August  1890  ;  and  Narain  Lai  died  while  this  appeal  was  pend- 
ing. The  claim  was  for  Ks.  5,000  principal,  and  Rs.  11,000  interest,  to 
be  realized  by  sale  of  any  of  the  property  of  Banki  Lai,  not  only  of  that 
mortgage. 

The  plaint  set  forth  the  mortgage  bond,  which  is  stated  in  their 
Lordships'  judgment  and  added  : — 

"  The  Es.  5,000  fell  due  on  the  21st  March  1875,  when  the  cause 
of  action  first  accrued.  The  deceased  debtor  paid  in  his  lifetime  Es.  630 
towards  the  half-yearly  interest ;  and  afterwards  Musammat  Sarsuti,  his 
widow,  and  heiress,  having  succeeded  to  his  estate,  paid,  on  the  16th 
April  1877,  Rs.  4,346,  by  executing  and  registering  a  lease  to  the  plaintiff 
of  zamindari  villages,  of  which  he  remained  in  possession." 

Sarsuti  died  before  this  suit  wag  brought.  The  answer  filed  by 
Narain  Lai  alleged,  amongst  other  things,  that  according  to  the  accounts 
a  balance  would  appear  in  favour  of  the  estate,  the  [513]  plaintiff  having 
been  in  possession  of  the  mortgaged  villages  since  the  fasli  year  1283. 

The  questions  now  raised  were  whether  the  construction,  placed  by 
the  High  Court  on  the  document  of  20th  March  1873,  was  right,  and 
whether  the  plaintiff  was  not  entitled  to  interest  'post  diem.'  The  matter 
of  the  interest  was  raised  by  an  issue  fixed  in  she  Court  of  first  instance, 
and  was  the  subject  of  the  difference  of  opinion  between  the  original  and 
the  appellate  Court, 

The  Subordinate  Judge  decreed  the  claim.  On  an  appeal  by  Narain 
Lai  and  Genda  Puri,  a  Division  Bench  of  the  High  Court  (EDGE,  C.  J.,  and 
TYRRELL,  J.)  gave  the  judgment,  of  which  the  following  part  is  alone 
material  to  this  report : — 

"  The  third  point,  and  the  really  material  point  which  was  argued 
"  before  us,  related  to  the  plaintiff's  claim  for  interest  post  diem.  The 
"  plain  construction,  according  to  our  view,  of  the  mortgage  in  question,  so 
"  far  as  interest  is  concerned,  is  that  there  was  a  covenant  to  pay  the  prin- 
"cipal  and  interest  at  the  expiration  of  two  years,  and  there  was  no 
"  covenant  to  pay  interest  post  diem.  There  is  nothing  in  the  record  from 
"  which  we  can  infer  that  it  was  the  intention  of  the  parties  that  post  diem 
"  interest  should  be  payable.  If  it  was  the  intention  of  the  parties  that 
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1895       "  interest   should   be  payable  post  diem,  it  would  have  been  very  easy  to 

JULY  20.     "express  that  intention   by  the  use  of  a  few  apt  words  to  that  effect. 

"  There  is  nothing  here  to  show  that  it  waa  contemplated  that  any  interest 

PRIVY      "  post  diem    should  be  payable.     It  has  been    contended    that  from  the 

COUNCIL.   "  covenant  not  to  assgn  it  may  be  inferred  that  it  was   the  intention  of  the 

"  parties  that  interest  post  diem  should  be  payable.     We  do  not  put  that 

"  construction  upon  that  covenant.     And  even  if  it  bore  any   construction 

"such  as  suggested,  we  would    hesitate  to  extend  a  covenant  which  ex- 

"  pressly  deals  with  the  payment  of  principal  and  interest  by  a  subsequent 

Sar-  covenant  dealing  with  another  matter.     We  have  been  referred  to  two 

"  cases  decided    in  this    Courk.     One  of    those  was    the  case  of  Baldeo 

"  Panday  v.  Gokal  Rai  (l)  ;  and  we  may  remark  that  the  head-note  in  that 

"  case  is  to  a  certain  extent   misleading.     It  could    [514]  not   have   been 

found  in  that  case  that  there  was  an    express  contract  for   the  payment 

"  of     interest    after    the    due     date.     Our    reading    of    the      document 

"  then  in    question    is    that    there    was    in    fact  no  express  contract  of 

any  kind.  The   terms  of  that  contract  were  in  some  respect  different 

"  from  the  present,  and  there  were  indications  from  the  conduct  of  one 

"  of  the  parties  that  in  his  view  the  contract   was  that  he  had  to  pay 

"post  diem  interest.  How  far  that  circumstance  may    have  influenced  the 

"mind  of  the  learned  Judges  in  construing  the  cantract  we  do  not  know. 

"  The  other  case  was  that  of  Ghhab  Nath  v.  Kanta  Prasad  (2).     The  con- 

•     "  tract  there  again  is  to  some  extent  different  from  the  contract  before  us, 

"and  was    apparently  similar  to  that  in  Baldeo  Panday  v.  Gokal  Rai 

"  The  learned  Judges  in  that  case   considered  that  they  wers  bound  by 

"  the  decision  of  Baldeo  Panday  v.  Gokal  Rai. 

"  We  do  not  consider,  under  these  circumstances,  that  we  are  bound 
"to  construe  this  document  as  those  Judges  construed  the  document  before 
"  them.  It  appears  to  us  that  there  is  considerable  danger  attending  the 
"  applying  to  one  document  the  judicial  construction  which  has  been,  in 
"  a  previous  case,  applied  to  another,  unless  the  two  documents  are  exact- 
"  ly  in  the  same  terms.  This  is  a  danger  which  has  been  strongly  pointed 
"  out  by  the  late  learned  Master  of  the  Bolls  in  England,  Sir  George  Jessell. 
''We  have  come  to  the  conclusion  that  there  was  here  no  contract  to  pay 
"  interest  post  diem.  In  this  case,  after  the  death  of  the  mortgagor  his 
"  widow  granted  a  lease  to  the  mortgagee  for  a  term  of  ten  years,  and  by 
"  that  lease  a  portion  of  the  rent  of  the  land  leased  was  to  ba  applied  by 
"  the  mortgagee  towards  the  satisfaction  of  the  interest  accruing  or  due 
"  under  the  mortgage.  We  do  not  think  that  wa  can  look  at  that  transac- 
"  tion  as  a  means  of  putting  a  construction  upon  the  mortgage  in  question. 
"  The  lady  was  &.purdah-nashin  lady,  the  mortgagee  was  her  legal  adviser, 
and  we  have  no  evidence  to  show  that  she  had  any  independent  advice  as  to 
"  her  position  or  her  liabilities  under  her  deceased  husband's  bond.  The 
"  result  is  that  we  allow  the  appeal  thus  far  that  we  hold  that  the  mortgagee 
"  was  not  entitled  [515]  to  any  interest  post  diem  ;  that  he  is  entitled  to  have 
"  a  decree  for  Es.  5,000  ;  and  that  he  would  also  be  entitled,  if  no  interest  had 
"  been  paid  at  all,  to  a  decree  for  interest  for  two  years  :  but  as  he  admits 
•"  that  Es.  4,706  has  been  received  by  him  as  interest,  we  need  not  consider 
"  the  question  of  interest  at  all.  We  vary  the  decree  below  by  giving  the 
'!  plaintiff  a  decree  for  Es.  5,000,  enforceable  by  sale,  of  the  hypothecated 
"  property,  without  any  interest.  Three  months'  time  is  allowed  for  the 
"  payment  of  the  money  by  the  judgment-debtors  from  the  date  when  our 

(1)  1  A.  603.  (2)  7  A.  333. 
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decree  reacbea  the  Court  below.     Costs  here  and  below  will  be  paid   by 

the  parties  in  proportion  to  their  success  and  failure."  JULY  20. 

Mr.  G.  W.  Arathcon,  for  the  plaintiff,  argued  that  the  High   Court's 
construction  of  the  document  of  the  20bh  March,  1873,   was  not  correct. 
Interest  '  post  diem  '  was  in  this  case  payable  at  the  same   rate   as   ante  COUNCIL. 
diem.     The  lease,  given    by    Sarauti  in    April    1877,    should    have    been     17^~n«i 
considered  to  explain  how  interest  was  understood  between  the  parties  to      /pn\  = 
be  calculated  after  the  expiration  of  the  two  years.     Even  assuming  that      .  '    ^a  = 
the  construction  below  was  correct,  the  plaintiff  should    have    been    held        '   ' 
entitled  to  interest  as  damages  for  non-payment  on,  and  after,  the  due  date.          '     ' 
He    referred    to    Baldeo   Panday  v.    Gokal   Rai  (1)     [Their   Lordships 
mentioned  Cook  v.  Fowler   (2)  in  which   Lord  Selborne  said  : — "  There  is 
no  rule  of  law  upon  a  contract   for  the  payment  of  money   on  a  certain 
day,  with  interest  at  a  fixed  rate  down  to  that  day,   that   a   further   con- 
tract for  the  continued  payment  of  interest  at   the   same  rate  is  to  be 
implied."]      Mr.  C.  W.  Arathoon  continued  to  the  effect  that  the  rate  of 
fifteen  per  cent,  was  the  proper  measure  of  damages,  as  a  fair  rate.     On 
the   subject  of  the  allowance   of   such    damages  reference  was  made   to 
Gordiilo  v.  Weguelin  (3). 

Act  XXXII  of  1839,  relating  to  interest  on  money  payable  at  a  date 
fixed  in  writing,  was  also  cited  (4). 

[516]  The  respondents  did  not  appear.  Afterwards,  on  July  20bh, 
their  Lordships'  judgment  was  delivered  by  LORD  MORRIS  : — 

JUDGMENT. 

This  appeal  has  been  argued  before  their  Lordships  ex  parte.  The 
appellant,  Lala  Chajmal  Das,  brought  a  suit  in  the  Court  of  the  Subor- 
dinate Judge  of  Mainpuri,  on  a  bond  dated  the  20th  March,  1873,  executed 
by  Banki  Lai,  deceased.  The  respondents  represent  Banki  Lai's  estate. 

The  bond  is  as  follows  : — "  I  Banki  Lai  ...  do  declare. — That 
"  I  owe  Es.  5,000,  half  of  which  is  Rs.  2,500,  on  account  of  former  and 
"  present  loans  as  detailed  at  foot,  to  Ghajmal  Das  ;  .  and  that,  ad- 

"  mitting  the  said  debt,  I  promise  that  I  shall  pay  the  said  money,  with 
"  interest  at  the  rate  6f  Re.  1-4-0  per  cent,  per  mensam,  in  two  years  ;  that 
"  interest  shall  be  paid  six-monthly  ;  that  in  case  of  default  in  payment 
"  of  interest  on  the  expiry  of  any  six  months,  it  will  be  treated  as  princi- 
"  pal,  and  being  included  in  the  principal,  shall  bear  interest  at  the  said 
"rate;  that  the  compound  interest  shall  also  be  added  six-monthly  to 
"  the  principal  ;  that  all  payments  will  be  noted  on  the  back  of  the  bond, 
"  and  if  not  so  noted,  no  plea  of  payment,  oral  or  supported  by  a  receipt 
"  or  acquittance,  &c.,  shall  be  valid  ;  that  until  payment  of  this  money 
"  the  zamindari  property  in  the  villages  specified  below,  belonging  to 
"  me  and  pledged  by  me  formerly  with  some  other  properties,  shall 
"  continue  pledged  and  hypothecated  for  this  money,  and  shall  not  be 
"  transferred  to  any  one  in  any  manner  ;  and  that  if  a  transfer  is  made,  it 
*'  would  be  invalid,  and  this  money,  principal  and  interest,  be  preferentially 
"  realisable.  I  have  received  back  the  former  bonds,  and  accept  this 
"  bond  ;  no  bond  is  held  by,  and  no  money  is  due  to,  the  said  creditor  up 
"  to  this  day."  ' 

(1)  1  A.  603.  (2)  7  Eng.  and  Irish  Ap.Ca.H.L.  (1874),  p.  27. 

(3)  L.R.  5  Ch.  D.  (1877),  D.  287. 

(4)  Gopaludu  v.  Venkata,  Ritnam,  18  M.  175  ;  Rama  Reddiv.  AppajiReddi,  18  M. 
248  ;  Badi  Bibi  Sahibal  v.  Sami  Filial,  18  M.  257,  refer  to  interest. 
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1895  The  appellant  by 'his  plaint,  dated  the  18th  March,  1887,  alleged  that 

JWLY  20.    according  to  the  terms  of  the   bond  there  was  then  due  for  principal  and 

interest  the  sum  of  Es.    26,605;    but   that,   as  the  property  of  the  debtor 

PRIVY      was  insufficient   to   satisfy    that  amount,    he   only  claimed   the   sum  of 
COUNCIL.  Rs.  16,000,  and  relinquished  the  residue.     Various  questions  were  raised, 
and  were  determined  by  the  Subordinate  Judge,  and,  upon  appeal,  by  the 
17  I.  311    High  Court;  but  the  only  [517]  question  upon  which  this  appeal  has  been 
(P.C.)=     brought  is  the   decision    on  the    8th  issue.     The  issue  was  as  follows: — 
22  I. A.  199=  "  Is  plaintiff  entitled    to   receive   compound    interest  and  interest  for  the 
6  Sar.  P.O.J. "  perj0(j  subsequent  to  the  date  promised  for  payment,  for  not  ?"    The  Sub- 
624t         ordinate  Judge  was  of   opinion   that   the   plaintiff  was  entitled  to  receive 
compound  interest  as  claimed.     The  High  Court  on  appeal  reversed  that 
judgment,  and  held  that  according  to  the  true  construction  of  the  bond  no 
interest  was  payable  after   the   period   of  two  years  therein  stated  as  the 
period  fixed  for  the   payment   of  principal   and  interest,  and  accordingly 
ordered  that  the  respondents   should    only  pay  to  the  plaintiff  the  sum  of 
Bs.  5,000,  being  the  principal  sum  secured   by  the  bond.     Their  Lordships 
are  not  prepared  to    dissent   from    the   construction   placed  by  the  High 
Court  on  the  bond  in    respect    of   there  being   00  covenant  by  Banki  Lai 
to  pay  interest  after  the  fixed    period   of   two  years  from  the  date  of  the 
bond,  although  it  is  difficult  to  suppose  that  this  was  the  intention  of  the 
parties  to  the  bond.     But  even  on  that  construction  the  plaintiff  would  be 
entitled,  on  default  being  made  in  the  payment,  to  recover  interest  techni- 
cally as  damages,  and    the    rate    would  prima  facie   be  the  same  as  that 
provided  by  the  bond  during  the  two   years,    although  there  is  no  rule  of 
law  making  that  rate  necessarily  the  measure  of  the  damages. 

Their  Lordships  are  of  opinion  that  the  decrees  of  the  Subordinate 
Judge  and  the  High  Court  should  be  discharged  ;  that  an  account  ought  to 
be  directed  by  the  High  Court  to  ascertain  what  is  due  to  the  plaintiff  on 
the  bond  up  to  the  20th  of  March,  1875,  adding  interest  to  principal  as 
provided  by  the  bond  ;  that  it  ought  to  be  declared  that  on  the  amount  so 
ascertained  the  plaintiff  is  entitled  to  simple  interest  up  to  the  date  of 
the  plaint  at  the  rate  of  15  per  cent,  per  annum,  and  to  simple  interest 
at  the  rate  of  6  per  cent,  per  annum  from  the  date  of  the  plaint  to  the  data 
of  payment  ;  and  that  accounts  should  be  taken  under  the  direction  of  the 
High  Court  on  this  basis  ;  and  that  the  amount  found  to  be  due  in  the 
result  to  the  plaintiff  should  be  decreed  to  him  by  the  High  Court 
accordingly,  but  that  the  amount  so  decreed  should  not  in  any  [518] 
event  exceed  the  sum  of  Rs.  16,000  claimed  by  the  plaintiff.  The  defend- 
ants should  pay  to  the  plaintiff  bis  costs  incurred  in  the  Court  of  the 
Subordinate  Judge  in  proportion  to  the  amount  recovered  by  him.  There 
should  be  no  costs  of  the  appeal  to  the  High  Court.  The  respondents 
must  may  the  costs  of  this  appeal.  Their  Lordships  will  humbly  advise 
Her  Majesty  accordingly. 

Appeal  allowed. 
Solicitors  for  the  appellant :  Messrs.  Hamlin,  Grammer  &  Hamlin. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.   Justice  Banerji. 


JAFAR  HUSAIN    (Defendant)  v.  EANJIT  SINGH  (Plaintiff).* 
[17th  April,  1895.] 

Civil  Procedure  Code,  s.  561 — Appeal— Objection!,— Withdrawal  of  afpeal — Failure  of 
objections. 

If  an  appeal  in  which  objections-  have  been  filed  under  p.  56'  of  the  Code  of 
Civil  Procedure  is  withdrawn,  the  objections  cannot  be  heard.  Bahadoor  Singh 
v.  Bhuqwan  Dass  (1)  ;  Ram  Pershad  Ojha  v.  Bhirosa  Eunwar  (-Ji  ;  Shama 
Churn  Qhose  v.  Sadha  Kristo  Chaklanuvis  13)  ;  Cocmar  Puresh  Narain  Roy  v. 
Messrs.  R.  Watson  &  Co.  14)  ;  Surbhoi  Dayalji  v.  Ragln.nithji  Vasanji  (5)  ; 
D  ondi  Jagannath  v.  The  Ctlkctor  of  Salt  Betenue  and  The  Secretary  of  State  Jor 
India  in  Council  (6)  and  Maktab  Beg  v.  Hasan  All  (1)  referred  to. 

[R.,  23  A.  130  (133)  ;  23  B.  692  ;  4  M.L.T.  482  (483).]* 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Pandit  Sundar  Lai,  for  the  appellant. 

The  Hon'ble  Mr.  Colvin  Mr.  D.  N.  Banerji  and  Babu  Bajendro 
Nath  Mukerji,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J.—  Pandit  Sundar  Lai,  for  the  appellant, 
has  withdrawn  this  appeal.  It  had  been,  as  a  matter  of  fact,  called  on, 
but  it  had  not  been  argued  or  opened  when  Pandit  Sundar  [519]  Lai 
elected  to  withdraw.  The  appeal  is  accordingly  withdrawn.  The  respond- 
ent to  the  appeal  has  filed  objections  under  s.  561  of  the  Code  of  Civil 
Procedure.  Mr.  D.  N.  Banerji  asked  to  be  heard  in  support  of  those 
objections.  Pandit  Sundar  Lai  objected  that,  the  appeal  having  been 
withdrawn,  there  was  no  hearing  of  the  appeal  upon  which  the  respondent 
was  entitled  to  take  any  objection  to  the  decree  of  the  Court  below.  So- 
far  as  this  appeal  is  concerned,  there  is  no  essential  difference  between 
s.  348  of  Act  No.  VIII  of  1859  and  s.  561  of  the  present  Code  of  Civil  Proce- 
dure. Section  16  of  the  Court  Fees  Act,  3870,  also  points  to  the  objections 
being  argued  at  the  hearing  of  the  appeal.  There  is  a  long  list  of  authorities 
in  favour  of  the  contention  raised  by  Pandit  Sundar  Lai ;  those  which  may 
be  mentioned  are  : — Bahadoor  Singh  v.  Bhugwan  Dass  (I)  ;  Bam  Pershad 
Ojha  v.  Bharosa  Kunwar  (2) ;  Shama  Charn  Ghose  v.  Eadha  Kristo 
Chaklanuvis  (3)  ;  Coomar  Puresh  Narain  Boy  v.  Messrs.  B.  Watson  and 
Co.  (4) ;  Surbhai  Dayalji  v.  Bagunathji  Vasanji  (5) ;  Dhondi  Jagannath 
v.  The  Collector  of  Salt  Revenue  and  The  Secretary  of  State  for  India  (Q) 
and  Maktab  Beg  v.  Hasan  Ali  (7).  Although  a  hardship  arises  in  the 
case  of  a  respondent  who  has  taken  advantage  of  the  provisions  of  the 
Code  of  Civil  Procedure,  and  filed  objections  to  the  decree  under  appeal, 
instead  of  filing  a  separate  appeal,  when  the  appeal  is  withdrawn,  so  as 
to  deprive  the  respondent  of  his  opportunity  of  supporting  bis  objections, 
still  we  are  bound  to  follow  the  long  series  of  authorities,  and  hold  that 

*  First  Appeal  No.  319  of  1893,  from  a  decree  of  Munshi  Kamta  Prasad,  Assistant 
Collector,  1st  Class,  of  Bijnor.  dated  the  12th  Septembir  1893. 

(1)  N.W  P.H.C.R.  (1666).  23  =  (1  Agra  23).  (2)  9  W  R   3?8. 

(3)  14  W.R.  210.  (4)  23  W.E.  229.  (5)  10  B.H.C.R.  397. 

(6)  9  B.  38.  (7)  8  A.  551. 
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the  respondent  in  this  case  cannot  be  heard  in  support  of  his  objections. 
Many  of  the  decisions,  to  which  we  have  referred,  were  long  anterior 
to  the  passing  of  Act  No.  XIV  of  1882,  and  ever  since  that  Act  was 
passed,  amendments  to  the  Act  have  been  made  by  the  Legislature  ; 
and  the  Legislature  must  be  presumed  to  have  known  the  course 
of  decisions  to  which  we  have  referred,  and  to  have  decided  that 
the  respondent  who  takes  advantage  of  the  Code  of  Civil  Procedure 
to  object  to  the  decree  under  appeal  by  way  of  objection,  and  not 
by  way  of  appeal,  shall  run  the  risk  of  having  his  objections  [520] 
defeated  and  his  right  of  appeal  barred  by  the  affect  of  the  Limita- 
tion Act,  1877,  and  be  left  without  any  remedy  against  a  decree  which 
might  be  open  to  question.  For  the  above  reasons  we  are  unable  to  hear 
the  objections  filed  by  the  respondent,  and  bold  that  they  have  fallen 
with  the  withdrawal  of  the  appeal. 

Under  s.  220  of  the  Code  of  Civil  Procedure,  we  make  an  order 
directing  the  appellant,  Syed  Jafar  Husain,  to  pay  the  taxed  costs  of  this 
appeal  to  the  respondent,  Chaudhri  JRanjit  Singh. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Rt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


MAHABIE  SINGH  AND  ANOTHER  (Plaintiffs)  v.  SAIRA  BIBI  AND 
ANOTHER  (Defendants).*      [17th  April,  1895.] 

Act  No.  IV  cf  1882  (Transfer  of  Property  Act),  s.  99 — Usufructuary  mortgage— Suit  by 
mortgagee  for  sale  of  equity  of  redemption  of  mortgaged  property  in  execution  of  a 
decree  for  mesne  profits  and  costs. 

Certain  usufructuary  mortgagees  not  having  been  put  in  possession  of  the 
mortgaged  property  by  the  mortgagor  sued  and  obtained  a  decree  for  possession 
with  mesne  profits  and  cost?.  Under  this  decree  the  mortgagees  were  put  in 
possession  of  the  mortgaged  property.  They  then  applied  for  attachment  and 
sale  of  the  mortgBged  property  in  execution  of  their  decree  for  mesne  profits  and 
costs.  This  application  was  disallowed.  The  mortgagees  then  brought  a  suit 
for  sale  of  the  equity  of  redemption  of  the  mortgaged  property  reserving  their 
rights  and  interests  under  the  mortgage.  Held,  that  such  a  suit  would  not  lie 
as  being  opposed  to  the  intention  of  s  99  of  the  Transfer  of  Property  Act,  1882. 
Aeim-ullak  v.  Najm-un-nissa  (II  and  Jadub  Lall  Shaw  Chowdhryv.  Madhub 
Lall  Shaw  Chowdhry  (2)  referred  to. 

[R.,  35  C.  61  (F.B.)=6  C.L.J.  320  (329)  =  ll  C.W.N.  1011  ;  4  A.L.J.  787  =  A.W.N. 
(1908)  1-3  M.L.T.  132;  13  C.L.J.  664  (669)  =  15  C.W.N,  748  (75'2)=9  Ind.  Gas, 
1034  (1037)  ;  10  C.P.L.R.  21  ;  12  C.P.L.R.  26  (29)  ;  18  Ind.  Cas.  '201  (202)  ;  6 
N.L.R.  20  (26)  ;  7  O.C.  314  (315)  ;  D.,  29  M.  424  =  16  M.L.J,  285.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

'O«     Mr.  Abdul  Eaoof,  for  the  appellants. 

gt*°?  Munshi  Ram  Prasad  and  Babu  Durga  Charan  Banerji,  for  the  res- 
pondents. 

JUDGMENT. 

EDGE,  C.J.,   and  BANERJI,  J. — The  plaintiffs   in  the  suit  in  which 
this   appeal   has    arisen    were    usufructuary    mortgagees  under    [52 1]    a 

*  First  Appeal,  N^.  106  of  1892,  from  an  order  of  Munshi  Lalta  Prasad,  Additional 
Subordinate  Judge  of  Ghazipur,  dated  the  S5th  February  1892. 

(1)  16  A.  415,  (2)  21  C.  34. 
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mortgage  of  the  19th  of  June  1883,  which  had  been  marfe  in  their  favour 
by  the  defendants  in  the  suit  or  by  those  under  whom  they  claimed.  The 
plaintiffs  had  been  kept  out  of  possession  of  the  mortgaged  property,  and 
were  obliged  to  bring  a  suit  for  possession.  They  brought  a  suit  claim- 
ing not  only  possession,  but  also  mesne  profits,  and  on  f.he  30th  of  January 
1889,  they  obtained  a  decree  for  possession,  for  mesne  profits  and  for  costs. 
The  plaintiffs-mortgagees  were  put  in  possession  under  the  usufructuary 
mortgage  of  the  19tb  of  June  1883,  in  pursuance  of  the  decree  of  30th  of 
January  1889.  They  then  sought  to  attach  for  the  purpose  of  bringing  to 
sale  the  mortgaged  property  in  satisfaction  of  that  pait  of  their  decree  of 
the  30th  of  January  1889  which  decreed  them  mesne  profits  and  costs. 
The  Subordinate  Judge  before  whom  the  application  for  attachment  was 
made  dismissed  the  application,  holding  that  s.  99  of  Act  No.  IV  of  1882 
barred  the  plaintiffs  claim  to  execute  their  decree  by  the  sale  of  the  mort- 
gaged property.  That  order  was  confirmed  on  appeal  by  this  Court,  and, 
after  the  decision  of  this  Court  in  appeal,  the  plaintiffs  brought  the  suit 
oub  of  which  this  appeal  has  arisen.  In  this  suit  they  asked  for  a  decree 
for  sale  of  the  equity  of  redemption  maintaining  the  rights  and  interest  of 
the.  plaintiffs  as  mortgagees.  The  Subordinate  Judge  dismissed  the  suit, 
holding  that  by  reason  of  ss.  99  and  66  of  Act  No.  IV  of  1882  the  suit  did 
not  lie.  The  plaintiffs  brought  this  appeal  from  that  decree. 

Section  99  was  enacted  with  the  object  of  preventing  a  mortgagee 
bringing  the  mortgaged  property  to  sale  except  in  pursuance  of  a  decree 
obtained  in  a  suit  allowed  by  s.  67.  Prior  to  the  passing  of  Act  No.  IV 
of  1882  it  was  the  constant  custom  of  mortgagees  to  obtain,  on  other 
causes  of  action  than  their  mortgages,  decrees  for  money  against  the 
mortgagor,  to  bring  the  mortgaged  property  to  sale  in  execution  of 
those  money  decrees,  and  to  have  it  sold,  reserving  their  rights  as 
mortgagees.  The  result  of  that  was  that  in  such  cases,  the  sale  being 
notified  as  one  in  which  the  property  to  be  sold  was  subject  to  a  mort- 
gage, purchasers  would  not  come  forward  to  run  the  risk  of  harassing 
[522]  litigation  with  the  mortgagee  in  further  suits,  and  the  mortgagee 
or  his  benamidar  was  left  in  possession  of  the  field,  and  in  too  many 
instances  purchased  the  mortgagor's  interest  in  the  property  for  a  mere 
song,  and  having  got  by  such  sale  the  mortgagor's  interest  for  practically 
a  trifling  price,  the  mortgagee  got  the  whole  property  into  his  hands. 
It  was  found  from  experience  that  the  result  of  such  a  state  of  things 
was  that  the  properties  passed  out  of  the  hands  of  mortgagors  into  the 
hands  of  mortgagees  in  many  cases  for  far  less  than  their  value,  counting 
the  mortgage-debt  and  the  price  paid  at  the  sale  under  the  money  decree 
together.  It  was  also  found  that  such  a  state  of  things  encouraged  liti- 
gation,-and  it  was  to  provide  a  remedy  and  to  prevent  the  recurrence  of 
such  a  state  of  things  that  s.  99  was  enacted.  It  has  been  contended 
that  in  such  cases  the  plaintiffs  are  placed  in  a  difficult  position.  They 
are  not  entitled  to  bring  a  suit  for  sale  under  s.  67  on  their  mortgage, 
the  mortgage  being  usufructuary,  and  it  is  suggested  that  by  the  time 
when  they  cease  to  be  mortgagees,  when  s.  99  would  cease  to  operate, 
their  decree  for  money  might  be  barred  by  limitation. 

There  may.  be  in  such  cases  individual  hardships,  but  the  law  must 
have  regard  to  the  benefit  of  the  greater  number,  and  not  to  the  particular 
benefit  of  persons  in  individual  cases  seldom  occurring.  There  was  nothing 
to  prevent  the  respondents  executing  their  decree  of  the  30th  of  January 
1889,  against  property  of  their  judgment-debtors  other  than  the  property 
the  subject  of  the  mortgage  of  the  19th  of  June  1883.  We  need  not 
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1898        decide  whether  the  plaintiffs  have  now  a  remedy  against   the   property   of 
APRIL  27.    their  judgment-debtors  other  than  the  mortgaged  property. 

; —  This  suit  in  fact  was  brought  not  in  accordance  with  the  intention  of 

APPEL-     the  Legislature  as  announced  in  s.  99  of  Act  No.  IV  of  1882,  but  in  con- 
LATE       travention  of  the   provisions  of  that  section.     We  are  supported  in  the 
CIVIL,      view  which  we  take  by  the  decision  of  this  Court  in   Azim-titlah  v.  Najm- 
—. —        un-nissa  (1)  and  the  decision  in  Jadub  Lall  Shaw   Ghowdhry  v.   Madub 
Lall  Shaw  Ohowdhry  (2). 

We  dismiss  this  appeal  with  costs. 

Appeal  dismissed, 


17  A.  823  =  15  A.W.N.  (1895)  117,. 

[523]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


SHEOBARAT  KUARI  AND  ANOTHER  (Defendants)  v.  BHAGWATI 
PRASAD  AND  ANOTHER  (Plaintiffs).* 
[18th  April,  1895.J 

Hindu  law — Hindu  widow— Suit  to  set  aside  alienation  by  Hindu  widow — Rtversioners 
— Grandsons  of  daughters  of  alienor's  late  husband, 

Held,  in  a  suit  to  set  aside  an  alienation  made  by  a  Hindu  widow  of  property 
which  had  been  her  deceased  husband's  in  his  lifetime,  that  the  sons  of  the  son 
of  a  daughter  of  the  alienor's  late  husband  wete,  their  father  and  grandmother 
being  dead,  revisioners  and  as  such  entitled  to  sue  to  set  aside  the  alienation 
made  by  the  widow.  Krisfinayya  v.  Pichamma  (3)and  Babu  Lai  v.  Nauka  Ram  (4) 
referred  to. 

THIS  was  a  suit  to-  set  aside  an  alienation  made  by  a  Hindu  widow 
under  the  following  circumstances  : — One  Sheo  Charan  Lai  was  owner  of 
the  whole  of  mauza  Nigori  and  of  a  2-anna  share  in  mauza  Amtari.  He 
died  long  anterior  to  this  suit,  leaving  a  widow,  Sheobarat  Kuari,  one  of 
the  defendants  to  the  suit,  and  the  son  of  a  daughter,  GokulPrasad.  The 
widow  took  possession  of  the  estate.  On  the  26tb  of  May  1874,  the 
widow  executed  a  deed  in  favour  of  Gokul  Prasad  and  his  half-brother, 
Ganesh  Prasad,  whereby  a  four-anna  share  in  Nagori  was  at  once  trans- 
ferred to  them,  while  it  was  also  declared  that  they  were  entitled  to 
succeed  to  the  residue  of  the  estate  on  the  death  of  the  widow.  In  May 
1891,  Gokul  Prasad  died,  and  subsequently  on  the  23rd  November  1891,. 
Sheobarat  Kuari  by  a  duly  executed  and  registered  deed  of  gift  made  over 
a  12-anna  share  of  mauza  Nigori  and  the  2-anna  share  of  Amtari  to  Nand 
Kishore,  the  second  defendant.  The  plaintiffs  were  sous  of  Gokul  Prasad. 
They  sued  to  set  aside  the  alienation  to  Nand  Kishore,  on  the  grounds, 
first,  that  the  transfer  was  void  as  against  them,  because  they  were,  under 
the  Hindu  law,  bandhus  of  Sbeo  Charan  Lai,  and  therefore  his  reversionary 
heirs,  and,  secondly,  that  by  reason  of  the  deed  of  gift  of  the  26th  May 
1874,  the  widow  had  no  transferable  right  in  the  property. 

The  defendants  resisted  the  suit;  on  the  grounds  that  the  plaintiffs 
were  not  under  the  Hindu  law  bandhus  of  Sheo  Charan  Lai ;  [524]  that 
under  the  deed  of  26th  May  1874,  the  widow  still  had  power  to  dispose 

*  First  Appeal.  No,  27  of  1894,  from  a  decree  of  Babu  Mohan  Lai,  Additional  Sub- 
ordinate Judge  of  Gorakhpur,  dated  the  17th  November  1893. 

(1)  16  A.  415.  (2)  21  C.  34.  (3)   11  M.  287.  (4)  22  0.  339. 
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of  the  property  in  question,  excepting  only  the  4  annas  of  mauza  Nigori  ; 
and  that  in  any  case  the  claim  for  possession  could  not  be  maintained  in 
the  lifetime  of  the  widow. 

The  Court  of  first  instance  (Subordinate  Judge  of  Gorakphur)  decreed 
the  plaintiffs'  claim  for  a  declaration  that  the  alienation  in  question  would 
not  affect  their  interests  in  the  property  after  the  widow's  death. 

The  defendants  thereupon  appealed  to  the  High  Court. 

Munshi  Gobind  Prasad,  for  the  appellants. 

Mr.  T.  Conlan  and  Mr.  Abdul  Majid,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — The  only  question  in  this  case  is 
whether  the  plaintiffs  were  reversioners.  If  they  were  reversioners,  they 
were  entitled  to  maintain  the  suit.  The  last  owner  of  the  property  wa3 
one  Sheo  Charan,  He  died  leaving  a  widow,  who  made  a  deed  of  gift  in 
favour  of  Nand  Kishore,  one  of  the  appellants  here,  and  one  of  the  defend- 
ants to  the  suit.  The  plaintiffs  are  the  sons  of  the  son  of  a  daughter  of 
Sheo  Charan.  Their  father  and  his  mother  died  before  suit.  This  case 
is  governed  by  the  decision  in  Krishnayya  v.  Pichamina  (1),  and  is  with- 
in the  principle  of  the  decision  of  the  Calcutta  High  Court  in  Babu  Lai 
v.  Nanku  Ram  (2).  We  hold  that  these  plaintiffs  were  bandhus,  being 
bhinna  qotra  sapindas  of  Sheo  Charan,  and,  there  being  no  one  nearer, 
they  were  reversioners  and  entitled  to  maintain  the  suit. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


17  A.  524  =  13  A.W.N.  (1895)  111. 
APPELLATE  CRIMINAL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Aikman. 


(1)  11  M.  287. 


*  Criminal  Appeals,  Nos.  307  and  343  of  1895. 
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QUEEN-EMPRESS  v.  PIRBHU  AND  OTHERS.* 
[27th  April,  1895.] 

Act  No.  1  of  1872  (Indian  Evidence  Act),s.  SO  — Joint  trail— Statement  of  co-accused 
who  pleaded  guilty — Evidence. 

Where  two  out  of  several  persons  on  their  trial  in  a  Court  of  Session  on  A 
joint  charge  pleaded  guilty  and  made  certain  statements  to  the  Court,  it  was 
held  that  [325]  such  statements  could  not  be  taken  into  consideration  as 
evidence  against  the  other  accused  persons,  inasmuch  as  after  pleading  guilty 
the  persons  making  those  statements  were  no  longer  on  their  trial. 

[F.,  22  M.  491  (493)  ;  R.,  23  A.  53  (54)  =  20  A.W.N/192;  3  Bom.L.R.  437  (438).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

The  Officiating  Public  Prosecutor  (Mr.  A.  H.  S.  Reid),  for  the 
Crown. 

JUDGMENT. 

EDG-E,  C.  J.,  and  AIRMAN,  J. — Pirbhu  and  seven  other  men,  who 
were  convicted  of  the  offence  punishable  under  s.  396  of  the  Indian  Penal 


(2)  22  C.  339. 
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1895        Code,  have  appealed.     One  of  them,  Gobind,  was    convicted   of  abetting. 

APRIL  27.    The  dacoity  in  question  was  one  which  was  carried  out  by  some  22  or  25 

~  men.    They  came  under  different  leaders  and  from  different  districts  of  the 

APPEL-     country,  and  those  who  were  not  armed  with  carbines  or  blunderbusses 

LATE       or  swords  carried  lathis.     The  villages  showed  great  pluck  ;  they  assem- 

ClVlL.      bled  and  boldly  attacked  the  dacoits  ;  one  of  them  was  killed  by  the  dacoits, 

and  several  were  more  or  less  severely  wounded. 

As  to  two  of  these  appellants,  Pirbhu  and    Kishan  they  pleaded  guilty 
15  A.W.K.   jn  the  Court  of  Session  ;   and  indeed  it  would   have  been  useless  for  them 
1J>   to  have  attempted  a  defence,  for,  when  the  body  of  dacoits  escaped,  these 
two  men  were  locked  into  the  room  in  which   they  were,  and  wore  kept 
there  until  the   police   came.     Pirbhu    was    armed  wiih  a  blunderbuss, 
which,  in  firing,  burst.      He   has    been    sentenced    to   death,  and    most 
rightly    sentenced.     We  dismiss  his  appeal,  and,  confirming  the  convic- 
tion and  the  sentence  of  death,  direct  that  the  sentence  be  carried  into 
effect. 

As  to  the  other  men,  the  evidence  clearly  shows  that  they  took  part 
in  the  commission  of  this  dacoity.  It  appears  to  us  that  Nathu  Singh, 
the  informer,  gave  a  true  account  of  what  took  place  and  spoke  truly  as 
to  these  appellants.  His  evidence  is  corroborated  as  to  each  of  the 
appellants  by  one  or  more  witnesses  whose  truthfulness  and  accuracy  we 
have  no  reason  to  doubt.  There  is  one  witness  for  the  prosecution  who 
was  called  in  the  Court  of  Session,  on  whose  evidence  we  do  not  rely,  and 
that  is  Dalla,  who  identified  all  the  accused  at  the  Sessions  trial.  All 
these  men,  except  Pirbhu,  [526]  Gobind  and  Khimmi,  were  sentenced  to 
transportation  for  life.  We  think  the  Sessions  Judge  adopted  a  very 
lenient  course  in  merely  passing  a  sentence  of  transportation  on  these 
men.  It  was  a  most  daring  dacoity,  and  the  dacoits  were  determined  to 
carry  it  out  regardless  of  life.  Gobind  and  Khimmi  have  been  sentenced 
to  ten  years'  "rigorous  imprisonment.  As  to  Gobind,  if  the  case  had  been 
tried  by  us,  he  would  assuredly  have  been  sentenced  to  transportation  for 
life.  There  may  be  a  good  reason  in  the  case  of  Khimmi,  in  view  of  his 
youth,  why  a  sentence  of  ten  years  was  sufficient.  We  may  mention 
that  in  arriving  at  our  conclusion  we  have  not  relied  on  the  statements  of 
Pirbhu  and  Kishan,  as  they,  having  pleaded  guilty,  were  not  on  their 
trial.  Nor  hava  we  placed  any  reliance  on  the  dying  statement  of  Kirat 
Singh.  It. is  not  necessary  to  go  into  febe  matter,  but  we  may  say  that 
we  consider  that  his  statement  was  not  admissible  in  evidence. 

Some  of  the  appellants  plead  that  their  witnesses  were  not  examined. 
So  far  as  we  can  judge  from  the  English  record,  they  did  nob  call  any 
witnesses  at  their  trial.  As,  however,  it  is  a  frequent  ground  of  appeal 
that  the  Court  of  Session  has  refused  or  omitted  to  examine  witnesses  for 
the  defence,  it  would  be  advisable  for  Sessions  Judges  to  state  specifically 
in  their  record  whether  or  not  the  accused  had  present  witnesses,  and 
whether  or  not  the  accused  refused  to  call  witnesses  or  elected  to  call 
«  some,  and  whether  the  witnesses  whom  he  elected  to  call  were  examined. 

We  dismiss  these  appeals. 

[See  also  Queen-Empress  v.  Pahufi  (1) — ED.] 


(1)  19  B.  195, 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


NARAINI  KUAR  (Plaintiff)  v.  MAKHAN  LAL  AND  OTHERS  (Defendants)  * 

[25fch  April,  1895.] 

Civil  Procedure  Code,  ss.  403.  409 — Application  for  leave  to  sue  in  forma  pauperis — 
Refus^l  of  application — Institution  of  regular  suit  —  Limitation. 

When  an  application  for  leave  to  sue  as  a  pauper  is  refused  and  the  applicant 
subsequently  brings  a  suit  in  the  same  matter  on  a  full  court-fee,  such  suit 
dates,  [527]  for  the  purposes  of  limitation,  from  the  time  of  filing  the  plaint 
and  not  from  the  date  of  the  application  for  leave  to  sue  as  a  pauper.  Aliter  when, 
leave  to  sue  as  a  pauper  having  been  granted,  thi  applicant  is  dispaupered. 

[F.,  524  C.  889  (891)  ;  R,,  18  A.  206  (210)  ;  )59  P.L.R.  (1901)  609.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 

Pandit    Baldeo  Ram  Dave,  for  the  appellant. 

Mr.  T.  Oonlan  and  Pandit  Moti  Lai,  for  the  respondents. 

JUDGMENT. 

EDGK,  C.  J.,  and  BANERJI,  J. — This  was  a  suit  for  possession,  and 
the  plaintiff  claimed  by  right;  of  inheritance  to  her  father.  Her  father  died 
on  the  18fih  of  October  1879,  and  on  the  21st  of  September  1891  the 
plaintiff  presented  an  application,  under  s.  403  of  the  Code  of  Civil  Proee- 
dure,  for  permission  to  sue  as  a  pauper.  On  the  21sb  of  November  1891, 
the  Court  made  an  order,  under  s.  409  of  the  same  Code,  refusing  the 
plaintiff's  application  to  sue  as  a  pauper.  The  same  Court  gave  the  plain- 
tiff one  week  within  which  to  pay  into  Court  the  full  stamps  for  a  non- 
pauper's  suit.  Neither  the  Code  of  Civil  Procedure  nor  the  Court-Fees  Acfc 
seems  to  have  authorized  that  latter  order  of  the  Court  below  giving  a 
week's  time.  The  order  could  not  have  been  made  under  s.  28  of  the  Court- 
Fees  Act,  inasmuch  as  the  application  to  sue  as  a  pauper  was  sufficiently 
stamped  and  there  was  no  insufficiently  stamped  document  before  the 
Court  on  that  application.  On  the  28fch  of  November  1891  the  plaintiff 
filed  in  Court  the  stamps  necessary  for  a  non-paupers  suit.  The  Sub- 
ordinate Judge  dismissed  the  suit  on  ground  of  limitation.  He  was  of 
opinion  that  the  suit  could  not  be  considered  as  instituted  until  the 
necessary  stamps  required  by  the  Court- Fees  Act  had  been  filed  along  with 
the  plaint.  He  also  found  that  twelve  years  prior  to  the  payment  of 
those  stamps  into  Court  adverse  possession  had  been  taken,  and  conse- 
quently twelve  years'  limitation  had  expired  before  the  28t>h  of  November, 
1891.  Pandit  Baldeo  Ram,  on  the  question  of  the  construction  of  Act 
No.  XIV  of  1882,  has  relied  on  the  decision  of  the  Privy  Council  in 
Skinner  v.  Orde  (1). 

[528]  The  Subordinate  Judge  thought  that  that  case  did  not  apply, 
as  in  that  case,  before  any  adverse  order  had  been  made  on  the  application 
for  leave  to  sue  as  a  pauper,  the  requisite  stamp  had  been  filed,  whereas  in 
the  present  case  tne  stamps  requisite  for  a  fully  stamped  suit  had  not  been 
filed  in  Court  until  after  the  order  of  refusal  under  s.  409  of  the  present 
Code  of  Civil  Procedure  bad  been  made. 

'*  First  Appeal,  No.  47  of  1894.  from  a  decree  of  Miulvi  Muhammad  Mazhar  Husain 
ban,  Subordinate  Judge  of  Mainpuri,  dated  the  23rd  December  1893. 

(1)  2  A.  241. 


1895 

APRIL  25. 

APPEL- 
LATE 
CIVIL. 

17  A.  526  = 

15  A. W.N. 
(1895)  106. 
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1895  It  appears  to  us  that  the  present  Code  of  Civil  Procedure  makes  a 

APRIL  25.  distinction  between  what  is  to  happen  in  the  case  of  an  order  being  made 
under  s.  409,  refusing  permission  to  the  applicant  to  sue  as  a  pauper,  and 
APPEL-  the  case  of  an  order  dispauperising  a  person  already  having  permission  to 
LATE  sue  as  a  pauper.  In  the  case  of  an  order  dispauperising  a  plaintiff,  the 
OlVIL  Court,  under  s.  412,  must  make  an  order  on  the  plaintiff  to  pay  the  Court- 
fees  which  would  have  been  paid  if  he  had  not  been  permitted  to  sue  as 
17  A.  526=  a  pauper,  and  the  presumption  is  that  on  payment  of  those  Court-fees  the 
13  A.W.N,_  dispauperised  plaintiff  could  continue  his  suit  as  of  the  date  on  which  ifc 
(1893)  106.  was  first  instituted.  It  is  obvious  from  s.  413  that  when  an  order  of  refusal 
under  s.  409  is  made,  the  suit  cannot  be  continued  as  of  its  original  institu- 
tion. When  an  order  under  s.  409  is  made  there  is  a  bar  to  any  further  ap- 
plication to  sue  as  a  pauper,  but  the  plaintiff,  having  first  paid  the  costs,  if 
any,  incurred  by  Government  in  opposing  his  application  for  leave  to  sue  as 
a  pauper,  is  allowed  by  that  section  the  liberty  of  instituting  a  suit  in  the 
ordinary  manner  in  respect  of  such  right  as  he  may  have.  That  section 
satisfies  us  that  under  this  Code,  upon  an  order  of  refusal  under  s.  409,  the 
proceedings  instituted  under  s.  403,  come  to  an  end,  and  if  the  applicant  for 
leave  to  sue  as  a  pauper  wishes  to  proceed  with  the  vindication  of  his  rights, 
he  must  sue  in  the  ordinary  course,  and  of  course  the  date  of  the  institu- 
tion of  that  suit  would  not  be  the  date  of  the  presentation  of  the  applica- 
tion for  leave  to  sue  as  a  pauper  but  would  be  the  date  on  which  the  suit 
was  instituted.  We  are  bound  to  hold  that  this  suit  was  instituted  for 
the  purposes  of  limitation  on  the  28th  of  November  1891,  and  not  before. 
The  plaintiff  had  endeavoured  to  show  that  Makhan  Lai  and  Ram 
Dyal  did  not  take  posse?sion  of  any  kind,  much  less  adverse  [529] 
possession,  until  Magh  or  Phagun  following  the  death  of  the  plaintiff's 
father  in  October  1879,  Magh  and  Phagun  were  respectively  the  January 
and  February  following  the  death.  We  must  look  to  what  was  the  posi- 
tion of  affairs  when  Jagan  Nath  died.  Jagan  Nath  had  been  carrying 
on  an  extensive  business,  he  likewise  had  a  zemindary,  and  the  kharif 
rents  would  fall  due  in  November  and  December,  and  it  is  not  pretended 
on  behalf  of  the  plaintiff  that  she,  or  anyone  on  her  behalf,  took  posses- 
sion on  the  death  of  her  father.  At  the  time  when  her  father  died  Earn 
Dyal  was  living  with  him  and  Makhan  Lai  was  living  next  door.  In  our 
opinion  the  probabilities  are  that  Bam  Dyal  and  Makhan  Lai  immediately 
on  the  death  of  Jagan  Natb  took  possession  of  hia  mercantile  business 
and  entered  into  occupation  of  his  lands,  shops  and  zemindari.  One  of 
the  witnesses  relied  on  by  the  plaintiff  says  that  Makhan  Lai  and  Ram 
Dyal  took  possession  of  the  houses  and  shops  immediately  on  the  death 
of  Jagan  Nath. 

We  think  the  circumstances  make  it  probable  that  they  did   take 

possession,  and  the  evidence  on  the  part  of  the  defendants  that  possession 

was  so  taken  is  more  reliable  than  the  evidence  on  behalf  of  the  plaintiff. 

We  hold  the  suit  timq-harred  at  the  time  when  it  was  instituted  and 

we  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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17  A.  529  =  15  A. W.N.  (1895)119. 

APPELLATE  CIVIL.  MAY  i. 

Before  Mr.  Justice  Burkitt.  APPEL- 

JHABBU  SINGH  (Applicant)  v.  GANGA  BISHAN  (Objector)* 

[1st  May,  1895]  O^_Lt 

Act  No.  VIII  of  1890  (Ouardiin  ani  Wards  Acti— Joint  Hindu  family— Appointment  of   yj  &   529  = 
guardian  of  property  of  minor.  15  A  W  N 

It  is  noc  ocmoetent  to  a  Court  under  Aot  No.  VIII  of  1890  to  appoint  a  guard-  HRQBI  -t-tn 
ian  of    the  property    of  H  minor  who  is    a  member  of  a  joint  Hindu  family.   * 
Virutakshappa  v.  NUgangava    (l)  and  Sftam    Kuar  v.  Mohanunda  Sahoy  (2) 
referred  to. 
[Appr.,  20  A.  400 ;  R.,  6  C.L.J.  383  ;  D.,  21  M.  402  (403).] 

[530]  THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
the  Court. 

Mr.  Roshan  Lai  and  Mr.  Hudson,  for  the  appellant. 

Munshi  Madho  Prasad,  for  the  respondent. 
JUDGMENT. 

BURKITT,  J. — In  this  case  ib  is  admitted  that  the  appellant  and  the 
father  of  the  minor  were  the  sons  of  one  father,  though  by  different 
mothers.  I  do  not  comprehend  what  the  learned  Judge  of  the  Court 
below  means  when  he  describes  them  as  "foster  brothers."  The  status  of 
the  family  at;  present  is  that  of  a  joint  Hindu  family  possessed  of  property 
as  such.  The  presumption  of  law  to  that  effect  is  particularly  strong  in 
the  case  of  brothers.  No  allegation  of  severance  or  partition  between 
the  brothers  was  made  by  the  respondent.  The  only  thing  he  said  was 
that  they  were  not  on  good  terms  with  one  another,  and  occupied  separate 
houses,  a  matter  which  is  quite  consistent  with  their  constituting  a  joint 
and  undivided  family.  The  minor  having  taken  his  father's  position  in 
the  family,  and  there  being  no  allegation  of  any  partition  or  severance  after 
the  death  of  minor's  father,  it  is  clear  that  the  minor  and  his  uncle,  the 
appellant,  are  members  of  a  joitit  undivided  family  possessed  of  property  as 
such. 

It  is  not  alleged  that  the  minor  possesses  any  property  or  any  interest 
in  any  property  other  than  his  interest  in  the  joint  prooerty  of  the  family. 
That  being  the  case,  I  am  of  opinion  that  under  the  Guardian  and  Wards 
Act  (VIII  of  1890)  the  Court  below  had  no  power  to  appoint  a  guardian  ' 
of  the  minor's  property.  It  was  so  held  by  a  Full  Bench  of  the  Bombay 
High  Court  in  the  case  of  T  irupakshappa  v.  NUgangava  (1)  and  by  the 
Calcutta  High  Court  in  the  case  of  Sham  Kuar  v.  Mohanunda  Sahoy  (2). 

In  the  rule  of  law  laid  down  by  those  Courts,  and  in  the  reasons 
given  for  it,  I  fully  and  without  reserve  concur.  Adopting  that  rule,  I, 
as  far  as  the  present  appeal  is  concerned,  allow  the  appeal  and  discharge 
the  order  appointing  the  respondent,  Gansa  Bishan,  to  be  guardian  of  the 
property  of  the  minor.  But  at  the  same  [531]  time  I  see  no  reason  for 
varying  that  part  of  the  order  which  appoints  Ganga  Bishan  to  be  the 
guardian  of  the  person  of  the  minor.  That  portion  of  the  order  of  the 
lower  Court  will  stand.  As  appellants  have  partly  succeeded  and  partly 
failed,  I  make  no  order  as  to  costs. 

Order  modified. 

*  First    Appeal   No.   9  of  1895,  from    an  order  of  H.    F.  D.  PenningtoD,    Esq., 
District  Judge  of  F/ttehgarb,  dated  the  9th  January,  1895. 

(1)  19  B.  309.  (2)  19  C.  301. 
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17  A.  531  =  13  A. W.N.  (1893)  126. 

MAY  2.  APPELLATE  CIVIL. 

APPEL-  Before  Sir  John  Edge,  Kt.t  Ghief  Justice,  and  Mr.  Justice  Banerji. 

LATE 

CIVIL.         KALAVATI  (Plaintiff)  v.  CHEDI  LAL  AND  OTHERS  (Defendants)* 

[2nd  May,  1895.] 

17  A.  831  = 

18  A  W.N.     Cvtnl  Procedure  Code,  s.  463 — Minor — Circumstances  necessary  to  make  a  compromise  by 

..__  '    .''  a  guardian  or  ntxt  friend  on  behalf  of  a  minor  binding  on  the  minor. 

(Io9o    i/D. 

In  order  to  make  an  agreement  or  compromise  to  which  s.  46i!  of  the  Code  of 
Civil  Procedure  applies  a  lawful  agreement  or  oomproor.isa,  it  is  necessary  that 
the  next  friend  or  guardian  should  >vsk  the  Court  to  consider  the  proponed  terms 
of  the  agreement  or  compromise,  and  before  making  the  agreement  or  entering 
into  the  compromise  should  obtain  permission  from  the  Court  to  enter  into  the 
agreement  or  compromisa  proposed.  The  Court  should  record  the  fact  that  such 
application  was  made  to  it  ;  that  the  terms  of  the  proposed  agreement  or  com- 
promise were  considered  by  the  Court  ;  and  that,  having  regard  to  the  interests 
of  the  minor,  the  Court  granted  leave  to  the  making  of  the  agreement  or  compro- 
mise. 

From  the  mere  fact  that  the  Court  passed  the  decree  in  accordance  with  the 
compromise  it  cannot  be  inferred  that  any  of  those  steps  preliminary  and  neces- 
sary to  the  making  of  the  decree  have  been  taken  by  the  Court. 

[R..  20  A.  370  (373)  ;  31  O.  ill  (119)  =7  C.W.N.  688;  29  M.  104;  3  C.L.J.  119  (127)  : 
17  O.P.L.R.  158  ;  7  C.W.N.  90  (93)  ;  1  O.C.  50  (51)  ;  D.,  20  A.  98  (99)  ;  8  C.L.J. 
266  (:J70)  ;  8  C.L.J.  274  =  13  C.W.N.  163  =  4  Ind.  Gas.  467  (469)  ;  11  Ind.  Cas. 
105  (110).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  D.  N.  Banerji,  Munshi  Bam  Prasad  and  Babu  Durga  Charan 
Banerji,  for  the  appellant 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondents. 

JUDGMENT. 

EDGE,  0.  J.,  and  BANERJI,  J. — This  is  an  appeal  from  the  decree  on 
the  Subordinate  Judge  of  Aligarh.  The  plaintiff,  who  is  a  minor,  is, 
through  her  guardian,  the  appellant.  The  respondents  are  defendants  in 
the  suit.  The  parties,  after  the  suit  had  been  instituted,  agreed  to  a 
compromise.  They  filed  the  compromise  in  the  [532]  Court,  and  the 
compromise  having  been  verified,  the  Subordinate  Judge  made  a  decree  in 
the  terms  of  compromise  and  thus  disposed  of  the  suit.  It  is  no  doubt 
the  duty  of  the  Court  under  s.  375  of  tho  Code  of  Civil  Procedure  to  pass 
a  decree  in  accordance  with  any  lawful  compromise  which  may  be 
made  by  the  parties,  so  far  as  that  compromise  relates  to  the 
suit.  But  in  order  to  see  what  a  lawful  compromise  is,  where  a 
minor  is  concerned,  we  must  turn  to  s.  462  of  that  Code.  That  section 
was  enacted  for  the  protection  of  minors,  and  it  is  posicivelly  forbids  any 
next  friend  or  guardian  for  a  suit  from  entering  into  any  agreement  or 
compromise  on  behalf  of  a  minor  in  reference  to  a  suit  in  which  such 
friend  or  guardian  acts  as  such  friend  or  guardian  without  the  leave  of  the 
Court.  The  section  would  be  entirely  inoperative  to  afford  any  pro- 
tection for  minors  in  such  cases  if  it  meant  that  the  Court  was  not  to 
exercise,  and  was  not  bound  to  exercise,  a  judicial  discretion  as  to'the 

*  First  Appeal  No.  126  of  1894,  from  a  decree  of  Babu  Ganga  Saran,  Subordinate 
Judge  of  Aligarh,  dated  the  28th  February  1894. 
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propriety,  in  the  interests  of  the  minor,  of  the  agreement  or  compro- 
mise. In  order  to  make  an  agreement  or  compromise  to  which  s.  462 
applies  a  lawful  agreement  or  compromise,  ic  is  necessary  that  the  next 
friend  or  guardian  should  ask  the  Court  to  consider  the  proposed  terms  of 
the  agreement  or  compromise,  and  before  making  the  agreement  or  entering 
into  the  compromise  should  obtain  permission  from  the  Court  to  enter 
into  the  agreement  or  compromise  proposed.  Further,  the  Court  should 
record  the  fact  that  such  application  was  made  to  it ;  that  the  terms  of  the 
proposed  agreement  or  compromise  were  considered  by  the  Court ;  and  that 
having  regard  to  the  interests  of  the  minor,  the  Court  granted  leave  to  the 
making  of  the  agreement  or  compromise.  From  the  mere  fact  that  the 
Court  passed  the  decree  in  accordance  with  the  compromise,  it  cannot  be 
inferred  that  any  of  those  steps  oreliminary  and  necessary  to  the  making 
of  the  decree  bad  been  taken  bv  the  Court.  Indeed,  looking  at  the  proceed- 
ings in  this  case  and  the  ordeio  passed,  it  is  obvious  that  the  Court  never 
considered  the  question  as  to  whether  the  compromise  was  a  proper  one 
in  the  interests  of  the  minor,  und  the  only  point  to  which  the  Court  direct- 
ed its  attention  was  the  acknowledgment  by  the  parties  that  the  agreement 
had  been  made. 

[533]  We  allow  this  appeal,  and,  setting  aside  the  decree  of  the  Court 
below,  remand  the  suit  under  s.  562  of  the  Code  of  Civil  Procedure  to  the 
Court  below,  to  be  decided  on  the  merits.  It  will  be  competent  for  the 
guardian  to  apply  to  the  Court;  for  permission  to  compromise  the  suit,  and 
if  the  Court  grants  leave,  after  considering  the  question  of  the  interests 
of  the  minor,  and  the  parties  agree  to  the  compromise,  it  will  then  be  the 
duty  of  the  Court  to  make  a  decree  in  accordance  wibh  s.  375  of  the  Code 
of  Civil  Procedure.  If  the  suit  is  tried  out,  the  Court  must  take  special  care 
to  see  that  justice  is  done  to  the  minor,  if  she  has  any  title.  The  costs 
of  this  appeal  will  abide  the  event. 

Appeal  decreed  and  cause  remanded. 


17  A.  833  =  15  A.W.H,:(189S)  121. 

APPELLATE  CIVIL. 
Before   Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice   Banerji. 


1895 

MAY  a. 

APPEL- 
LATE 
CIVIL. 

17  A.  531  = 

13  A.W  N. 
(1893)  126. 


MEWA  KUAR  (Defendant)  v.  BANARSI  PRASAD  (Plaintiff)  * 

[8th  May,  1895.J 

Civil  Procedure  Code,  ss.  43,  44 — Claim  for  possession  ani  for  mesne  profits  arising  out 
of  one  cause  of  action — Suit  for  possession — Subsequent  suit  for  mesne  profits 
barred. 

Where  a  plaintiff  sued  for  possession  of  immovable  property  upon  a  forfeiture 
and  for  rent  in  respect  of  the  said  property  up  to  the  date  of  the  alleged  forfeiture, 
and,  having  obtained  a  decree,  subsequently  brought  a  separate  suit  for  mesne 
profits  including  the  period  from  i  he  date  of  the  forfeiture  to  the  date  of  the  in- 
stitution of  the  former  suit.  Held  that  the  claim  for  mesne  profits  for  the  period 
above  mentiond  was  barred  by  s.  43  of  the  Code  of  Civil  Prooedure.  Lalji  Mai 
v,  Hulasi  (1)  and  Venkoba  v.  Subbanna  (1),  referred  to.. 

[Affirmed.  23  A.  227  (P.C.)  =  5  C.W.N.  193  =  11  M  L.J.  56  =  3  Bom.  L.R.  154  =  7 
S*r.  8-25;  Not  P..  32  M.  330  (333)  =  5  M.L.T:  105-2  Ind.  Gas.  3ld  (314); 
Appr.,  U.B.R.  1904.  1st  Qr.,  C.P.C.  42  (43)  ;  R.,  18  A.  131  =  16  A.W.N.  2  ;  20  A, 
430  (432);  3  L.B.R.  56  (57);  «  O.C.  224  1226);  9  O.C.  322  (324).) 

•  First  Appeal  No.  63  of  1894,  from  a  decree  of  Munshi  Mata  Prasad,    Subordinate 
Judge  of  Bareilly.  dated  the  1st  December  1890. 

(1)  3  A.  660.  (2)  11  M.  151. 
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1895  THE  facts  of  this  case  sufficiently  appear  from  fcbe   judgment  of  the 

MAYS.      Court. 

Munshi  Madho  Prasad,  for  the  appellant. 

APPEL-  iyjr  D  ^T  Banerji  and  Pandit  Sundar  Lai,  for  the  respondent. 

LATE 
OIVIL  JUDGMENT. 

EDGE,  0  J.,  and  BANEBJI,  J. — In    this  suit    the    plaintiff    claimed 

'  LL        mesne  profits.     Part    of    the    period  for    which  the  mesne  profits  were 

claimed    was  from    the  31st  of  January  1889  to  the    23rd  of    Decem- 

•21i    [534<]ber    1889.     The    plaintiff   got    a    decree   and  the  decree  gave  him 

interest  on  the  mesne  profits   at  the   rate   of   Rs.  12  per  cent,    per  annum. 

The  defendant  has  appealed  from  that  decree. 

The  first  point  taken  on  behalf  of  the  defendant  was  as  to  the  plaint- 
iff's title.  That  point  is  not  open  to  the  defendant.  She  is  bound  by  the 
decree  in  the  previous  suit,  which  established  agiinst  her  the  title  of  the 
plaintiff  to  the  land  in  question  from  the  31st  of  January  1889. 

The  second  point  was  as  to  the  amount  of  interest  allowed  on  the 
mesne  profits.  Twelve  per  cent,  per  annum  is  a  little  high,  but  not  an 
unreasonable  nor  an  unusual  rate  of  interest  in  these  provinces.  On. the 
question  of  interest  we  see  no  reason  for  interfering  with  the  discretion 
of  the  courts  below. 

The  next  point  raised  for  the  appellant  is  as  to  the  plaintiff's  right 
to  claim  mesne  profits  for  the  period  between  the  31st  of  January  1889 
and  the  23rd  of  December  1889.  In  the  previous  suit,  which  was  a  suit 
for  ejectment  on  forefeibure,  rent  was  claimed  up  to  the  31st  of  January 
1889.  That  was  the  date  on  which  the  forfeiture  was  alleged  to  have 
taken  place,  the  date  on  which  the  plaintiff's  right  to  possession  was 
disputed,  and  from  which  he  alleged  that  this  defendant  and  the  other 
defendant  wrongfully  held  possession  against  him.  It  has  been  contended 
on  behalf  of  the  defendant  that  the  plaintiff's  claim  for  mesne  profits 
between  the  31st  of  January  1889  and  the  23rd  of  December  1889  is 
barred  by  s.  43  of  Act  No.  XIV  of  1882.  In  support  of  that  contention 
a  Full  Bench  ruling  of  this  Court — Lalji  Mai  v.  Hulasi  (1) — has  been 
cited.  On  the  other  hand,  on  behalf  of  the  plaintiff- respondent  ib  is  con- 
tended that  the  effect  of  clause  (a)  of  s.  44  of  Act,  No.  XIV  of  1882  is  to 
differentiate  the  cause  of  action  for  the  recovery  of  land  from  the  cause  of 
action  for  the  recovery  of  mesne  profits  in  respect  of  that  land,  and  the  deci- 
sion of  the  Calcutta  High  Court  in  Lalessor  Babui  v.  Janki  Bibi  (2)  follow- 
ing a  Full  Banch  [535]  ruling  of  that  Court  was  relied  upon.  The  wording 
of  ss.  43  and  44  of  Act  No.  XIV  of  1882  is  not  happy  and  suggests  confu- 
sion. In  s.  43  the  word  ''  claim  "  is  treated  as  something  arising  out  of  a 
"cause  of  action"  and  as  distinct  from  the  herm  "cause  of  action."  When 
we  come  to  s.  44  we  find  that  "  causa  of  action  "  and  "  claim  are  treated 
as  synonymous.  Whether  it  was  intended  by  9.  44,  which  provides  a  rule 
of  procedure,  to  enact  that  a  claim  for  mesne  profits  and  a  claim  to  recover 
the  land  in  respect  of  which  fcha  mesne  profits  are  claimed,  cannot  arise  out 
of  the  same  cause  of  action,  we  do  nob  know.  It  is  possible  that  there  may 
be  a  case  in  which  a  party  would  be  entitled  to  claim  recovery  of  immove- 
able  property  and  to  claim  mesne  profits  in  respect  of  that  property  in 
which  the  cause  of  action  might  not  be  the  same,  and  it  may  have  been 
provide  for  such  a  case  as  that  that  clause  (a)  of  s.  44  was  inserted  in 
that  section.  Such  a  case  does  not  present  itself  to  our  minds.  We 

(1)  3  A.  660.  (2)  19  C.  615. 
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cannot    say    that   such    a    casa    has    not    arisen.     What    the    first  para-        1895 

graph  of  s.  43  enacts,  so  far  as  it  is  necessary    to    refer   to   it,   is    that —      MAY  8. 

"  Every   suit   shall  include  the  whole  of  the  claim  which  the  plaintiff  is 

entitled  to  make  in  respect  of  the  cause  of  action."  f  In    the   former  suit     APPEL- 

the  cause  of  action  in  respect  of  which  the  claim  for  possession  was   made       LATE 

was,  so  far  as  the  present  defendant  was  concerned,  the  forfeiture  entitling      CIVIL. 

the  plaintiff  to  possession  and  the  wrongful  keeping  of  the  plaintiff  out  of  ._  £"533 

the  possession  and  enjoyment  of  the  property.  Now  what  was  the  cause  of    -43  j  w  M 

action  for  the  mesne  profits  claimed  from  the  defendant-appellant  ?     It  was   /«8ggv  joi 

stated  briefly  that,  the  plaintiff  being  entitled  by  reason  of  the  forfeiture  to. 

possession,    this   defendant   wrongfully    withheld   possession    from     the 

plaintiff  and  deprived  him  of  the  profits  of  the  land.  It  appears  to  us  that 

there    were  here  not  two  causes  of  aciton,  but  one  and  the  same  cause  of 

action,  and  that  the  same    cause  of  action,  which  supported  the  plaintiff's 

claim  for  possession  in  the  previous  suit  supports  his  claim  for  mesne  profits 

in  the  present  suit,  so  far  as  the  period  between  the  31st  of  January  1889 

and  the  23rd  of.December  1889  is  concerned.     The  claim  for  possession 

and    the  claim    for   mesne  profits    in   respect  of    the  period  between  the 

[536]  31st  of  January  and  the  23rd  of  December  1889  were  claims  which 

the  plaintiff  was  in  our  opinion  entitled  to  make  in  the  former  suit  against 

the   defendant   in   respect   of  the  cause  of  action  on  which  he  sued  in  the- 

former  suit  within  the  meaning  of  s.  43.     The  previous  suit  was  instituted 

on  the  23rd  of  December  1889.     Consequently  in  respect  of  the  cause   of 

action  upon   which   the  present  plaintiff  succeeded  in  obtaining  a  decree 

for  possession  in  that  suit  he  was  in  that  suit  entitled,  if  he  had   made  it, 

to  support  his  claim  for  mesne  profits  between   the  date   of  the  wrongful 

with  holding  of  possession,  namely,   the    31st  of  January  1889,  and  the 

date  when  he  brought  that   suit,    namely,    the  23rd  of  December  1889. 

This  view  is  supported  by  the  Full  Bench  decision  of  this  Court  referred  to 

above,    and    by    a    decision    of  the  Madras  High  Court  in  Venkoba  v. 

Subbanna  (1). 

We  hold  that  the  plaintiff  is,  by  reason  of  s.  43  of  Act  No.  XIV  of 
1882  and  the  previous  suit,  disentitled  to  claim  mesne  profits  between  the 
31st  of  January  1889  and  the  23rd  of  December  1889  in  this  suit.  As  the 
parties  cannot  agree  as  to  the  amount  of  mesne  profits  to  be  deducted 
from  the  decree  of  the  Court  below  as  the  result  of  our  judgment,  we 
remand  this  case  to  the  Court  below  under  the  provisions  of  s.  566  of  the 
Code  of  Civil  Procedure  to  find  what  are  the  mesne  profits  to  which  the 
plaintiff  is  entitled  after  excluding  the  mesne  profits  for  the  period  between 
the  31st  of  January  1889,  and  the  23rd  of  Dacember  1889.  Ten  days  will 
be  allowed  for  filing  objections  on  the  return  to  our  order.  The  Court 
below  may  take  such  further  evidence  as  may  be  necessary. 

Cause  remanded. 


(1)  11  M.  151, 
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JUNE  17.  [537]    FULL  BENCH. 

FULL      Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.    Justice  Knox,  Mr.    Justice 
Blair,  Mr.  Justice  Banerji,  Mr.  Justice   Burkitt,  and  Mr.  Justice 

Aikman. 
17  A.  537 

BHAWANI  PBASAD  (Defendant)  v.  KALLU  AND  OTHEES  (Plaintiffs).* 

[17th  June,  1895.] 
(1895)  212. 

Act  No.  IV  of  1882  (Transfer  of  Property  Act),  s.  85 — Mortgage — Suit  for  sale  on  mort- 
gage— Non-joinder  of  parties— Joint  Hindu  f amity —-jSuit  for  sale  on.  mortgage  by 
father  without  joining  sons. 

When  a  plaintiff  mortgagee  institutes  a  suit  foe  sale  under  s.  83  of  Aot  No.  IV 
of  1882  against  his  mortgager,  who  is  the  father  of  sons  in  an  undivided  Hindu 
family  governed  by  the  Mitakshara,  without  joining  as  parties  to  the  suit  the 
sons  of  the  mortgagor,  of  whose  interests  he  his  notica,  and  obtains  a  decree  and 
an  order  absolute  for  sale  against  the  father  only,  the  sous  oan  suoessfully  sue 
for  a  declaration  that  the  mortgagee  decree-holder  is  not  entitled  to  sell  in 
execution  of  his  decree  for  sale  the  interests  of  the  sons  in  the  property  comprised 
in  the  mortgage  given  by  the  father,  although  the  sole  ground  of  their  suit  i-i  that 
they  wore  not  parties  to  the  suit  by  the  mortgagee.  So  held  by  EDGE,  C.  J., 
KNOX,  BLAIR,  BURKITT  and  AIRMAN,  JJ.  (Dissentients  BANERJI,  J.) 

Held,  by  BANERJI,  J.,  that  where,  under  the  circumstances  above  described, 
a  decree  has  been  obtained  against  the  father  alone  without  joining  the  sons, 
the  sons  cannot,  in  the  suit  brought  by  them,  plead  against  the  operation  of  the 
decree  on  their  interests  any  pleas  other  than  those  which  they  could  have  urged 
against  the  claim  of  the  mortgagee  in  order  to  relieve  them  from  liability  for 
their  father's  debt  had  they  been  made  parties  to  the  mortgagee's  suit. 

<[Diss.,  27  0.  724  ;  21  M.  222  =  8  M.L.J.  126  ;  23  M.  207  ;  1  O.C.  53  I  P.,  21  A.  301  ; 
R.,  18  A.  109  (111)  I  18  A.  320  (322)  ;  20  A.  110  (P.B.)  ;  21  A.  193  =  19  A  W.N. 
27  (28)  ;  21  A.  356  (359)  ;  22  A.  307  (309)  ;  22  A.  408  (410)  ;  24  A.  2ll  =  A.W.N. 
(1902)24;  29  A,  544  **4  A. L.J.  424  =  A  W.N/ (1907)  159  ;  30  A.  256  =  5  A.L.J. 
267  =  A.W.N.  <1908>  106  ;  33  A.  7  (9l  =  7  A.L.J.  852  (855)  =  7  Ind.  Gas.  112  ;  34 
A.  549  (563)  =  9  A.L.J.  819  (820i  =  15  Ind.  Gas,  126;  33  C.  676  =  3  C.L.J.  131  , 
12  Bom.L.R.  811  (817)  =  7  Ind.  Gas.  990  (991);  14  C.L.J.  530  (534)  ;  16  C.L.J. 
116  (118)  =  17  Ind,  Gas.  99  (100)  ;  11  Ind.  Gas.  8  ;  12  Ind  .Gas.  155  (157)  ;  18  Ind. 
Oas.  848  (850)  ;  2  N.L.R.  90;  7  N.L.B.  67  (68)  ;  9N.L.R.  I  (7);  7  O.G,  537 
(140);  64  PR.  137  (140)  ;  64  P.R.  1908  =  132  P.W.R.  1908;  D.,  22  A.  394 
(396)  ;  25  A.  214  (P.B.)  =23  A.W.N.  21  ;  28  C.  517  =  5  G.W.N.  640  ;  21  M.  167.) 

THE  facts  of  this  case  are  as  follows :  — 

One  Pemi,  with  his  five  sons,  formed  a  joint  Hindu  family,  which 
owned  as  ancestral  property  a  share  in  a  certain  grove.  Pemi,  without 
the  assent  or  knowledge  of  his  sons,  mortgaged  the  said  share  to  Bhawani 
Prasad.  The  mortgagee  brought  a  suit  against  Pemi  upon  the  mortgage 
executed  by  him,  to  which  suit  the  sons  were  not  made  parties,  and 
obtained  a  decree  against  Pemi,  for  sale  of  the  property.  Thereupon  three 
of  the  sons  of  Pemi,  Kal).u,  Zorawar  and  Khiali,  sued  for  a  declaration 
that  the  decree  obtained  by  Bhawani  Prasad  did  not  affect  their  interests 
in  the  property  covered  by  it,  alleging  that  they  were  no  parties  to  the 
suit,  and  had  received  no  benefit  from  the  loan  in  respect  of  which  the 
mortgage  was  executed.  The  Court  of  first  instance  (Munsiff  of  Bareilly) 
[538]  dismissed  the  plaintiffs'  suit.  The  plaintiffs  appealed,  and  the 
lower  appellate  Court  (Subordinate  Judge  of  Bareilly),  holding  that  the 
effect  of  section  85  of  the  Transfer  of  Property  Act  was  to  render  the 

*  Second  Appeal  No,  776  of  1893,  from  a  decree  of  Maulvi  Jafar  Husain,  Subor- 
dinate Judge  of  Bareilly,  dated  the  27th  April  1893,  reversing  a  decree  of  Maulvi  Ahmad 
Ali  Khan,  Munsif  of  Bareilly,  dated  the  15th  December  1S92. 
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decree  ineffectual  as  against   the  shares  of  the  sons,    decreed  tha  appeal,        1895 
and  gave  the    plaintiffs   the   declaration  claimed.     The   defendant,  mort-    JUNE  17. 
gagee,  appealed  to  the  High  Court.  

The  appeal   came  on    for  hearing  before  a    Bench  consisting  of  Knox       FULL 
and  Blair,  JJ.,  and  it  was  argued  that  the  point  in  issue  was  concluded  by     BENCH, 
the  judgment  of  the  Court  in  the  case  of  Badri   Prasad  v.  Madzn  Lai  (1). 
But  as  ic  was  contended  on  behalf  of  the  appellant  that  the  ruling  referred     *'  *•  8^7 
to  above  was  not  necessarily  decisive  of   the  particular  point,  and  that  the 
passages  relied  upon  by  the  respondents  might  possibly  be    considered  as   *'  A.W.N. 
obiter,  the  appeal  was  referred  to  the    Chief  Justice    for  the  appointment   (*898)  212- 
of  a  Bench  of  three  or  more  Judges  for  its  decision.     Upon  this  reference 
a  Bench  consisbing  of  Blair,  Banerji  and  Burkitt,  JJ.,    was    constituted, 
which    Bench    in  its   turn   made  the  following  order  of   reference  to  the 
Full  Bench  of  the  whole  Court : — 

We  refer  the  following  question  for  decision  to  a  Full  Bench  of  the 
whole  Court : — 

"  When  a  plaintiff  mortgagee  institutes  a  suit  for  sale  under  s.  88  of 
Act  No.  IV  of  1882  against  his  mortgagor,  who  is  the  father  of  sons  in  an 
undivided  Hindu  family  governed  by  the  Mitakshara,  without  joining  as 
parties  to  the  suit  the  sons  of  the  mortgagor,  of  whose  interests  in  the 
mortgaged  property  he  has  notice,  and  obtains  a  decree  and  an  order 
absolute  for  sale  against  the  father  only,  can  the  sons  successfully  sue  for 
a  declaration  that  the  mortgagee  decree-holder  is  not  entitled  to  sell  their 
interests  in  the  mortgaged  property  in  execution  of  that  decree,  the  sole 
ground  of  their  suit  being  that  they  were  not  parties  to  the  suit  of  the 
mortgagor  ?" 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellant. 

Pandit  Sundar  Lai,  for  the  respondents. 

On  this  reference  the  following  judgments  were  delivered  by  the  Full 
Bench: — 

JUDGMENT. 

[539]  BANERJI,  J. — The  circumstances  which  have  given  rise  to  the 
suit  in  this  case  are  these.  Ones  Pemi,  with  his  five  sons,  formed  a  joint 
Hindu  family  governed  by  the  Mitakshara  law,  owning  a  share  in  a  grove 
which  has  been  found  to  be  the  ancestral  property  of  the  joint  family. 
He  and  his  brother,  since  deceased,  borrowed  some  money  from  Bhawani 
Prasad,  the  appellant,  and  for  the  amount  so  borrowed  they  executed  a 
simple  mortgage  of  the  grove  in  favour  of  Bhawani  Prasad.  Bhawani 
Prasad  brought  a  suit  on  his  mortgage,  making  Pemi  and  the  legal  repre- 
sentative of  his  brother  the  only  defendants  to  the  suit,  and  on  the  23rd 
of  February  1892  he  obtained  a  decree  for  the  sale  of  the  mortgaged  pro- 
perty under  s.  88  of  the  Transfer  of  Property  Act,  1882.  On  his  applying 
under  s.  89  of  the  Act  for  an  order  absolute  for  sale,  three  of  the 
sons  of  Pemi,  the  respondents  to  this  appeal,  objected  to  the 
making  of  the  order.  Their  objection  having  been  disallowed,  they 
brought  the  present  suit  claiming  a  declaration  that  their  interests 
in  the  mortgaged  property  were  exempt  from  liability  for  the  decree. 
The  main  ground  of  their  claim  was  that  they  were  not  parties  to  the 
suit  in  wich  the  decree  was  passed.  They  did  not  deny  the  fact  of  the 
debt,  and  they  did  not  allege  that  the  debt  was  incurred  by  Pemi  for 
immoral  or  impious  purposes.  The  Court  of  first  instance  dismissed  the 

(I)  15  A.  75. 

671 


17  All.  540 


INDIAN   DECISIONS,   NEW   SERIES 


[Vol. 


1895 

JUNE  17, 

FULL 
BENCH. 

17  A.  537 

(F.B.)- 

15  A.W.N, 

(1895)  212. 


suit,  on  the  ground  that  the  plaintiffs  bad  not  even  asserted,  much  less 
proved,  that  the  debt  of  their  father  was  tainted  with  immorality.  On 
appeal,  the  lower  appellate  Court  set  aside  the  decree  of  the  Munsif  and 
decreed  the  claim,  holding  that,  as  the  plaintiffs  were  not  joined  as  parties 
to  Bhawani  Prasad's  suit,  the  decree  obtained  by  him  not  capable  of 
execution  as  against  their  interests  in  the  mortgaged  property. 

The  correctness  of  this  decision  has  been  assailed  in  this  second 
appeal,  and  the  question  which  we  have  to  consider  upon  this  reference 
to  the  Full  Bench  is  substantially  this : — Whether  the  plaintiffs  can  suc- 
ceed in  their  suit  on  the  solitary  ground  that  they  were  not  parties  to 
Bhawani  Prasad's  suit  against  their  father,  or  they  must  also  establish, 
either  that  their  father  did  not  incur  any  debt,  or  that  the  debt  was  one 
which  by  reason  of  their  pious  obligation  as  Hindu  sons  they  were  not 
legallv  bound  to  pay. 

[540]  The  question  is  one  of  difficulty,  and  my  difficulty  in  consider- 
ing it  has  been  enhanced  by  reason  of  certain  observations  contained  in 
the  judgment  of  the  learned  Chief  Justice  in  the  case  of  Badn  Prasad  v. 
Madan  Lai  (l)  which,  it  is  said,  have  practically  decided  it.  At  page  83 
the  learned  Chief  Justice  is  reported  to  have  said  : — "If  the  plaintiffs  in 
this  suit,  which  was  commenced  after  the  Transfer  of  Property  Act,  1882, 
came  into  force,  having  notice  that  the  sous  had  an  interest  in  the 
property  had  omitted  to  join  them,  they  could  have  obtained  a  decree 
against  the  father's  interest  only  and  could  not  have  obtained  a  decree  for 
sale  which  would  have  affected  the  interests  of  the  sons  in  the  mortgaged 
property."  These  observations  or  not  in  my  judgment  conclusive 
of  the  question  which  we  have  to  decide  upon  this  reference.  This 
particular  question  did  not  arise  nor  was  it  involved  in  the  case  of 
Badri  Prasad  v.  Madan  Lai,  and  could  not  consequently  be 
determined  in  that  case.  The  questions  which  were  consider  and 
decided  in  that  case  were,  first,  whether  "  the  sons  in  a  joint  Hindu 
family  could  be  sue*d  along  with  their  father  upon  a  mortgage  bond  given 
by  the  father  alone,  "  and,  secondly,  what  was  the  nature  of  the  decree 
to  which  the  mortgagee  was  entitled.  In  dealing  with  the  second 
question,  the  learned  Chief  Justice  made  the  observations  to  which  I  have 
referred  above,  and  it  seems  to  me  that  they  were  only  some  of  the 
reasons  which  induced  him  to  make  the  decree  which  was  passed  in  that 
case.  As  such,  they  can  only  be  treated  as  expression  of  opinion  and 
not  as  a  judicial  determination  of  the  question  now  under  consideration. 
My  learned  brothers  Knox  and  Blair,  or  either  of  them,  apparently  held 
this  opinion  when  they  referred  the  case  to  a  Bench  of  three  Judges,  and 
had  probably  some  hesitation  in  accepting  the  dictum  of  the  learned 
Chief  Justice,  otherwise  there  was  evidently  no  reason  for  their  making 
that  reference.  At  the  hearing  of  the  case  before  my  brothers  Blair  and 
Burkitt  and  myself,  I  understood  those  learned  Judges  to  be  of  the 
opinion  that  the  present  question  was  not  concluded  by  the  authority  of 
the  Full  Bench  ruling  referred  to  above.  The  question  is  therefore  res 
integra  and  must  be  decided  on  its  own  merits.  I  [541]  may  add  that  in 
the  view  which  I  take  of  this  case,  the  observations  of  the  learned 
Chief  Justice  leave  the  present  question  wholly  untouched. 

There  can  be  no  doubt  that  as  the  plaintiffs  to  this  suit  had  an 
interest  in  the  property  comprised  in  the  mortgage  made  in  favour  of 
Bhawani  Prasad,  they  were,  under  s.  85  of  Act  No.  IV  of  1882,  necessary 

(1)  15  A.  75. 
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parties  to  the  suit  brought  by  Bhawani  Prasad  to  enforce  that  mortgage. 
It  seems  that,  by  reason  of  the  omission  to  implead  them,  Bhawani 
Prasad's  suit  was,  according  to  the  ruling  of  the  majority  of  the  Full 
Bench  in  Matadin  Kasodhan  v.  Eazim  Hussain  (1),  liable  to  dismissal. 
It  may  also  be  that  if  he  could  at  all  obtain  a  decree  for  sale  in  that  suit, 
that  decree  should  have  been  confined  to  the  interests  of  the  father  only. 
He  has,  however,  obtained  a  decree  for  the  sale  of  the  whole  of  the  mort- 
gaged property  ;  and  the  question  we  have  to  consider  is — what  was  the 
effect  of  the  omission  to  join  as  parties  the  sons  of  the  mortgagor  upon 
the  decree  so  obtained  and  upon  the  interests  of  the  sons  in  the  mort- 
gaged property  ? 

Ordinarily  every  person  who  has  the  right  to  redeem  a  mortgage 
should  be  allowed  an  opportunity  to  exercise  that  right,  aud,  if  such  oppor- 
tunity is  not  afforded  to  him,  he  continues  to  retain  that  right  until  it 
becomes  barred  by  the  operation  of  the  law  of  limitation.  If  a  sale  be 
held  before  he  is  foreclosed  of  his  right  of  redemption,  the  sale  cannon 
pass  to  the  purchaser  his  interests  in  the  property.  The  consequence 
therefore  of  an  omission  to  join  in  the  mortgagee's  suit  for  sale  persons 
who  were  necessary  parties  to°it  is,  that  the  right  of  redemption  of  those 
persons  is  preserved  to  them,  and  that  they  are  entitled  to  exercise  that 
right  until  it  has  been  foreclosed  by  suit  or  has  become  barred  by  efflux 
of  time. 

A  Hindu  son  governed  by  the  Mitakshara  law,  however,  stands  on  a 
somewhat  different  footing.  It  has  been  established  by  the  decisions  of 
their  Lordships  of  the  Privy  Council  that  it  is  the  pious  duty  of  the  son 
to  pay  his  father's  debts  not  incurred  for  purposes  of  immorality  out  of 
the  ancestral  estate  in  which  the  son  has  an  interest;,  and  the  obliga- 
tion attaches  to  the  son  equally  whether  [542]  the  debts  are  or  are  not 
secured  by  a  mortgage  of  the  whole  of  the  ancestral  estate.  It  is  also  an 
established  proposition  that  an  alienation  of  the  ancestral  estate  made  by 
the  father  in  consideration  of  such  debts  is  binding  on  the  interests 
of  the  son,  and  that  an  auction  sale  of  the  ancestral  estate  effected  at 
the  instance  of  a  creditor  of  the  father  for  the  realisation  of  such  debts 
passes  to  the  purchaser  the  interests  of  the  son  also.  In  Nanomi  Babua- 
sin  v.  Modhun  Mohun  (2)  their  Lordships  said  : — "  The  decisions  have 
for  some  time  established  the  principle  that  the  sous  oannot  set  up  their 
rights  against  their  father's  alienation  for  an  ancestral. debt  or  against  the 
creditor's  remedies  for  their  debts  if  not  tainted  with  immorality."  And 
it  was  held  by  the  Full  Bench  of  this  Court  in  Badri  Prasad  v.  Madan 
Lai  (3)  that  they  cannot  do  so  even  in  the  lifetime  of  the  father.  The 
only  grounds  on  which  a  son  can  escape  liability  for  debts  incurred  by 
his  father,  or  can  claim  that  a  salo  of  the  ancestral  estate  effected  for  the 
realisation  of  the  debts  of  the  father  did  not  affect  the  son's  interests  in 
the  estate,  are  that  the  debts  were  not,  as  a  matter  of  fact,  incurred  by 
the  father,  or  that  thsy  were  not  subsisting  debts,  or  that  they  were 
such  as  by  reason  of  his  pious  obligation  as  a  Hindu  son  he  was  not 
liable  to  pay.  These  being  the  only  grounds  on  which  a  son  can  be 
relieved  of  his  liability  for  his  father's  debts,  ho  may  set  them  up  in  answer 
to  the  creditor's  suit,  if  he  be  made  a  party  to  that  suit,  or  he  may  bring 
a  suit  of  his  own,  if  he  was  not  impleaded  in  the  suit  of  the  creditor.  But 
in  either  case  those  are  the  only  grounds  available  to  him,  and  they  are 
available  to  him,  both  before  sale  or  after  a  sale  has  taken  place  ab  the 
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instance  of  the  creditor.  Their  Lordships  of  the  Privy  Council  said  in 
Nanomi  Babnasin  v.  Modhun  Mohun  (1)  : — "  It  appears  to  their  Lord- 
ships that  sufficient  care  has  not  always  been  taken  to  distinguish  be- 
tween the  question  how  far  the  entirety  of  the  joint  estate  is  liable  to 
answer  the  father's  debt  and  the  question  how  far  the  sons  can  be  preclud- 
ed by  proceedings  taken  by  or  against  the  father  alone  from  disputing  the 
liability.  If  his  debt  was  of  a  nature  to  support  a  sale  of  the  entirety,  he 
might  legally  have  sold  it  without  suit,  or  the  creditor  [543]  might  legal- 
ly procure  a  sale  of  it  by  suit.  All  the  sons  can  claim  is  that,  not;  beiug 
parties  to  the  sale  or  execution  proceedings,  they  ought  not  to  be  barred 
from  trying  the  fact  or  the  nature  of  the  debt  in  a  suit  of  their  own." 

Now,  has  the  Transfer  of  Property  Act,  1882,  in  any  way  superseded 
or  modified  the  principles  of  Hindu  law  thus  enunciated  by  their  Lord- 
ships of  the  Privy  Council?  Unless  there  are  clear  and  unmistakable 
indications  in  the  Act  itself  of  the  intentions  of  tho  Legislature  on  the 
subject,  one  shoul;!  hesitate  to  answer  that  question  in  the  affirmative. 
Such  indications  are,  in  my  judgment,  not  afforded  by  the  provisions  of 
s.  85.  In  Namdar  Chaudhuri  v.  Karam  Raji  (2),  Mr.  Justice  Straight  said, 
with  reference  to  that  section,  with  the  concurrence  of  Mr.  Justice 
Tyrrell: — "Section  85  of  the  Transfer  of  Property  Act  which  is  now  in 
force  only  applies  a  principle  which  was  long  before  recognised  by  the 
Courts  of  this  country,  and  is  a  principle  to  which,  in  justice,  equity  and 
good  conscience,  it  seems  to  me  those  Courts  were  bound  to  give  effect." 
In  this  view  I  also  fully  concur,  and  this  seems  to  me  to  be  the 
inference  which  arises  from  the  following  observations  of  the  learned 
Chief  Justice  in  Matadin  Kasodhan  v.  Kaeim  Husain  (3).  At  page 
453  he  said: — "The  decisions  to  which  I  have  referred  show,  and 
I  think  rightly,  that,  as  well  before  as  since  Act  IV  of  1882  came  into  force, 
a  mortgagee  had  no  right  to  bring  mortgaged  property  to  sale  under 
his  mortgage  without  redeeming  the  prior  mortgage,  if  any,  or  affording 
the  subsequent  mortgagee,  if  any,  an  opportunity  to  redeem,  and  that 
in  a  suit  by  a  mortgagee  for  sale  on  his  mortgage  the  other  mort- 
gagees, whether  prior  or  subsequent,  were  necessary  parties."  The  same 
inference  arises  from  the  most  of  the  cases  collected  in  the  judgment  of 
the  learned  Chief  Justice  in  that  case.  In  my  opinion  s.  85  only 
formulates  what  has  always  been  the  rule  of  procedure,  namely,  that 
"all  persons  whose  interests  are  sought  to  ba  prejudicially  affected  by  a 
suit  should  be  made  parties,  unless  their  interests  are  sufficiently  repre- 
sented and  protected  by  other  parties  to  the  suit.  (Mitford  on  Pleadings, 
pp.  163  and  164.)  And  it  is  because  that  rule  was  not  strictly  observed  by 
[544]  the  Courts,  especially  in  thase  provinces,  and  endless  litigation  was 
the  consequence,  that  the  legislature  seems  to  have  enacted  a.  85  to 
emphasize  and  enforce  the  rule.  That  section  does  not,  in  my  judgment, 
lay  down  any  rule  of  substantive  law.  Thare  is  therefore  no  warrant  for 
the  contention  that  a  decree  obtained  in  violation  of  the  provisions  of  that 
section  is  a  void  decree.  Such  a  decree  is  only  voidable  at  the  instance 
of  the  persons  who  were  not  parties  to  the  suit  in  which  it  was  passed. 
As  s.  85  does  not  enunciate  a  now  rule  of  procedure,  the  enactment  of 
that  section  cannot  and  does  not  affect  the  rule  laid  down  by  their  Lord- 
ships of  the  Privy  Council,  and  that  rule  applies  as  much  to  decrees 
obtained  against  a  father  after  the  passing  of  Act  No.  IV  of  1882,  as  to 
those  obtained  before  the  passing  of  that  Act.  As  I  have  said  above,  a 
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Hindu  aon  to  whom  the  Mitakshara  law  applies  cannot,  according  to  the        1896 
decisions  of  tha  Privy    Council,  avoid    the  effect  of    a  decree    obtained     JUNE  if 

against    his  father    except  on    the  grounds    that    the   debt    in    respect         

of  which  the  decree  was  passed  was  not  in  fact  incurred  by  the  father,       FULL 
or,    if   it  was  incurred  by  him  and  was  a  subsisting  debt,    that  it  was     BENCM 

incurred  for  an  immoral  and  impious  purpose.     There  is  no  other  ground         

under  the  Hindu  law  on  which  he  can  avoid  liability  for  the  obligation  17  1.  587 
which  that  law  casts  on  him  in  respect  of  his  father's  debts.  Those  !F.B.)= 
are  the  only  grounds  on  which  he  could  have  resisted  the  creditor's  suit  15  A.W.a 
had  he  been  made  a  party  to  it,  and  as  the  effect  of  the  omission  to  make  (SB9S)  812. 
him  a  party  to  the  creditor's  suit  was  not  to  render  the  decree  passed  in 
that  suit  absolutely  null  and  void,  but  only  to  relegate  the  son  back  to 
the  position  in  which  he  was  before  the  suit  was  brought,  I  fail  to  see 
how  he  can,  affcer  a  decree  has  been  passed,  urge  any  plea  in  respect  of 
the  debt  which  he  could  not  have  put  forward  before  the  decree.  It  has 
been  contended  thab  a  decree  for  sale  in  respect  of  a  mortgage  debt 
stands  on  a  different  footing  from  the  debt  itself,  and  that,  although  a  son 
may  be  bound  to  pay  a  debt  to  which  he  was  not  a  party,  he  can  claim 
exemption  from  liability  for  the  decree  passed  in  respect  of  that  debt  on  the 
sole  ground  that  he  was  not  a  party  to  the  suit  in  which  the  decree 
•was  passed.  Assuming  this  contention  to  be  correct,  it  must,  to  be 
consistent,  apply,  in  the  case  of  a  Hindu  [545]  son  governed  by 
the  Mitakshara,  as  much  to  a  simple  decree  for  money  as  to  a  decree  for 
the  sale  of  mortgaged  property.  Both  these  descriptions  of  decree  are,  it 
is  true,  not  alike  in  all  their  incidents,  but  their  effect  aa  judgment-debts 
due  by  the  father  on  the  interests  of  the  son  in  joint  ancestral  property  is, 
according  to  their  Lordships  of  the  Privy  Council,  the  same.  In  the  case 
of  persons  other  than  Hindus  governed  bv  the  Mitakshara,  a  sale  held  in 
execution  of  a  simple  decree  for  money  obtained  against  the  father  alone 
cannot  pass  the  interest  of  the  son  in  property  owned  jointly  by  the 
father  and  the  son,  but,  in  the  case  of  a  son  to  whom  the  Mitakshara 
law  applies,  it  cannot,  in  the  face  of  the  decisions  of  the  Privy  Council, 
be  contended  for  a  moment  that  the  son  can  avoid  the  effect  of 
a  sale  held  in  execution  of  such  a  decree  on  his  own  interests  in 
the  ancestral  property  on  the  ground  that  he  was  not  a  party  to 
the  suit  and  the  execution  proceedings.  If  he  cannot  do  so  in  respect 
of  a  sale  held  in  execution  of  a  simple  money  decree,  be  is  equally  dis- 
entitled to  do  so  in  respect  of  a  sale  held  in  execution  of  a  decree  for  sale 
under  a  mortgage.  It  has  been  held  by  a  Full  Bench  of  this  Court  in 
Fateh  Ghand  v.  Muhammad  Bakhsh  (1)  that  a  decree  for  sale  under  s.  88 
of  Act  No.  IV  of  1882  is  "one  form  of  a  decree  for  payment  of  a  debt  " 
(at  page  268).  "Where  such  a  decree  has  been  passed  against  the  father  of 
Hindu  sons  governed  by  the  Mitakshara  law  ifc  is  a  decree  for  the  payment 
of  a  debt  of  the  father,  and  the  obligation  which  attaches  to  a  son  in 
respect  of  all  debts  of  the  father  not  tainted  with  immorality  attaches  to 
this  debt  also.  A  son  cannot  therefore  be  in  a  better  position  in  respect  of 
a  decree  for  sate  than  he  would  be  in  respect  of  any  other  debt  of  the  father. 
The  son's  obligation  has,  as  held  by  their  Lordships  of  the  Privy  Council, 
reference  only  to  the  nature  of  the  debt,  and  is  unaffected  by  the  pro- 
cedure resorted  to  by  the  creditor  for  the  enforcement  of  the  debt.  It 
is  imposed  on  him  by  law  by  reason  of  his  being  the  son  of  his  father,  and 
not  by  reason  of  a  decree  having  been  passed  against  the  father ;  and,  if  the 
debt  to  which  the  decree  obtained  against  the  father  relates  is  a  debt  which  is 
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binding  on  the  son  by  reason  of  his  pious  obligation  as  a  Hindu  son,  the 
[546]  decree  so  obtained  is  binding  on  the  interests  of  the  son  also.  T  am 
not  aware  of  any  authority,  nor  has  any  been  cited  to  us,  for  the  conten- 
tion that  during  the  lifetime  of  the  father  it  is  necessary  for  a  creditor  of 
the  father  to  establish  the  son's  obligation  by  a  suit  against  the  son. 
The  ruling  in  Lachmi  Narain  v.  Kunji  Lai  (I)  which  was  not  citei  at  the 
hearing,  but  which  is  supposed  to  have  a  bearing  on  the  presanb  question, 
is  not  inconsistent  with  what  I  have  said  above.  That  was  a  case  in  which 
a  simple  decree  for  money  had  been  obtained  against  tho  father,  and  after 
the  death  of  the  father  execution  of  the  decree  was  sought  against  the 
sons  under  s.  234  of  Act  No.  XIV  of  1882,  as  his  legal  representatives, 
by  attachment  of  joint  ancestral  property  which  had  not  bean  attached  in 
the  lifetime  of  the  father.  It  was  held  that  as  the  property  had  passed  to 
the  son  by  right  of  survivorship  it  was  not  assets  of  the  deceased  father 
in  the  hands  of  the  sons  as  his  heirs  or  legal  representatives,  and  could 
not  be  attached  as  such.  It  was  further  held  that  the  liability  of  a  legal 
representative  under  s.  234  of  Act  No.  XIV  of  1882,  to  the  extent  of  the 
assets  of  tbe  deceased  judgment-debtor  which  had  come  into  his  hands  and 
had  not  been  duly  disposed  of,  stood  on  a  principle  different  from  that 
of  the  pioua  obligation  of  a  Hindu  son  to  pay  bis  father's  debts  not 
tainted  with  immorality,  and  that  the  question  of'such  uious  obligation 
could  not  be  raised  in  and  determined  by  the  Court  executing  the 
decree  against  the  sons  as  the  legal  representatives  of  their  father.  That 
case  was  decided  upon  a  principle  perfectly  distinct  from  that  which  is 
applicable  to  this  case,  and  there  is  not  the  remotest  analogy  between  that 
case  and  this.  The  fact,  seems  to  have  been  overlooked  that  in  the  case 
before  us  the  question  of  the  liability  of  the  interest  of  tbe  plaintiffs 
in  joint  ancestral  property  for  the  debt  of  their  father,  in  respect  of 
which  Bhawani  Prasad  has  obtained  his  decree,  has  been  raised  not  in 
execution  of  that  decree,  but  in  a  suit  brought  by  tbe  SODS.  Such  a  suit 
must,  like  every  other  suit,  stand  or  fall  with  the  strength  or  weakness  of 
the  title  of  the  plaintiff's  themselves,  and,  as  the  sons  of  a  Hindu  father 
governed  by  the  Mitakshara  law  are  not  entitled  to  claim  exemption  from 
liability  [547]  for  their  father's  debts  on  any  grounds  other  than  those  laid 
down  by  the  Privy  Council,  they  cannot  succeed  in  their  suit  simply  on  the 
ground  that  they  were  nob  parties  to  the  suit  of  the  creditor.  Section  99 
of  Act  No.  IV  of  1882  also  cannot  help  the  plaintiffs.  All  that  s.  99  pro- 
vides is  that  a  mortgagee  cannot  bring  td  sale  the  property  mortgaged  to 
him  otherwise  than  by  instituting  a  suit  for  sale  under  s.  67,  and  that  ha 
cannot  sell  up  a  bare  equity  of  redemption.  A  suit  under  s.  67jwas 
brought  by  Bhawani  Prasad  the  appellant,  and  he  has  obtained  a  decree 
for  the  sale  of  the  mortgaged  property.  Tbe  circumstances  of  the  plain- 
tiffs not  having  been  joined  in  that  suit  only  leaves  it  open  to  them  to 
try  tho  fact  or  the  nature  of  the  debt  in  a  suit  of  their  own,  as  held  by 
the  Privy  Council,  or  to  exercise  their  right  of  redemption.  In  the 
case  of  a  subsequent  incumbrancer  it  was  held  in  Namdir  Chaudri  v. 
Karam  Raji  (2),  which  was  a  case  under  Act  No.  IV  of  1882,  that 
tbe  result  of  the  subsequent  incumbrancer  having  been  left  out  of  tbe 
suit  of  a  prior  mortgagee,  would  be  that  his  right  to  redeem  the  prior 
mortgage  would  remain  unaffected.  The  rule  in  England  as  regards  sub- 
sequent, incumbrancers  is  thus  stated  in  Coote  on  Mortgage?,  Vol.  II, 
p.  1094: — "A  mortgagee  who  brings  an  action  of  foreclosure  or  sale  whether 
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he  is  first  or  any  subsequent  incumbrancer,  and  whether  of  a  legal  or 
equitable  estate,  must  maka  every  incumbrancer  subsequent  to  himself  a 
party  to  his  suit,  not  withstanding.  With  reapect  to  incumbrances  subse- 
quent to  the  mortgage,  but  prior  to  the  commencement  of  the  action,  the 
rule  appears  to  be  that  the  decree  of  foreclosure  will  bind  all  those  who  are 
parties  to  the  action,  but  not  the  rest,  and  it  is  a  general  rule  make  all  such 
inoumbrancers  parties,  and  it  seems  indeed  that  thoy  are  necessary  parties 
to  the  suit.  And,  consequently,  a  second  mortgagee  or  other  subsequent 
incumbrancer  who  is  not  a  party  to  the  action  may,  on  payment  of  the  first 
mortgage  debt  and  costs,  redeem  the  first  mortgagee  after  the  decree  obtain- 
ed, although  the  first  mortgagee  had  no  notice  of  the  other  incumbrances  at 
the  time  of  the  decree."  It  was  conceded  by  Mr.  Sundar  Lai  that,  except 
in  Janki  Prasad  v.  Kishen  Dat  (1)  no  Court  has  held  since  the 
[548]  Transfer  of  Property  Act,  1882,  came  into  foroe  in  July  1882,  that 
the  consequence  of  the  omission  to  join  a  subsequent  incumbrancer  in  a 
prior  mortgagee's  suit  is  to  confer  on  the  subsequent  incumbrancer  any 
higher  right;  than  that  of  redeeming  the  prior  mortgage.  It  is  however, 
not  necessary  to  go  into  that  question  for  the  purpose  of  the  present  suit. 
In.  my  judgment  when  a  decree  has  been  obtained  against  the  father,  whe- 
ther in  respect  of  a  simple  money  debt  or  in  respect  of  a  mortgage  of  tbo 
ancestral  property,  his  sons  cannot  by  a  suit  of  their  own  claim  exemption 
of  their  interests  in  the  property  from  liability  for  the  decree  on  any  ground 
other  than  that  of  the  immoral  nature  of  the  debt,  or  the  non  existence  of 
the  debt,  or  the  operation  of  the  law  of  limitation,  and  they  cannot  claim 
such  exemption  merely  on  the  ground  that  they  were  not  parties  to 
the  creditor's  suit.  In  the  case  of  a  mortgage,  if  they  were  not  parties 
to  the  creditor's  suit  for  sale  and  they  do  not  impeach  the  validity 
of  the  mortgage,  they  can  only  claim  to  be  afforded  an  opportunity 
to  redeem  the  mortgage,  and  thereby  to  discharge  the  father's  debt, 
and  this  they  are  entitled  to  do  both  before  sale  and  after  a  sale 
has  taken  place.  Similarly,  in  the  case  of  foreclosure  of  a  mortgage  by 
conditional  sale  to  which  Mr.  Sundar  Lai  referred  in  hia  argument,  if  the 
sons  were  not  parties  to  the  mortgagee's  suit,  they  can  equally  claim  to 
redeem  the  mortgage  ;  so  that  a  Hindu  son  would  not  in  respect  of  the 
right  of  redemption  ba  in  any  case  in  a  worse  position  than  any  of  the 
persons  mentioned  in  s.  91  of  Act  No.  IV  of  1882.  Any  other  conclu- 
sion will  lead  to  serious  anomalies.  In  the  case  of  an  unsecured  debt 
of  the  father  not  tainted  with  immorality,  his  creditor  may  bring  to  sale 
the  whole  of  the  ancestral  estate,  and  such  s'ale  will  pass  the  entirety  of 
the  estate  to  the  purchaser,  even  when  the  sons  were  not  parties  to  the 
creditor's  suit ;  but,  according  to  Mr.  Sundar  Lai's  contention,  in  the 
case  of  a  debt  secured  by  a  mortgage,  if  a  decree  be  obtained  without 
making  the  sons  parties  to  the  creditor's  suit,  the  creditor  will  cot  be 
competent  to  sell  up  the  interests  of  the  sons  and  will  be  in  a  worse  posi- 
tion than  an  unsecured  creditor.  Again,  if  the  father  chose  to  sell  the 
ancestral  estate  in  lieu  of  the  amount  of  a  mortgage  of  that  estate  effected 
by  him  for  purposes  which  were  not  immoral  or  impious,  there  can  be  no 
[549]  doubt  that  such  sale  would  convey  the  interests  of  his  sons  also. 
But,  according  to  Mr.  Sunder  Lai's  contention,  if  the  mortgagee,  whose 
rights  under  the  mortgage  are  not  certainly  inferior  to  those  of  the  mort- 
gagor, procured  a  sale  of  the  mortgaged  property  by  suit,  without  joining 
the  sons  in  the  suit,  the  sale  would  be  limited  to  the  interests  of  the 

(1)  16  A.  478. 
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father  only.  Further  if  fehe  mortgagee  relinquished  his  rights  aa  such  and 
took  a  simple  decree  for  money  againsb  the  father  alone,  he  would  be 
entitled  to  sell  up  the  interests  of  the  sons  also ;  but  if  he  took  a  decree 
upon  his  mortgage  he  would  not,  according  to  the  contention  of  the  res- 
pondents, be  entitled  to  obtain  a  sale  of  those  interests.  It  is  difficult 
to  believe  that  the  Legislature  in  enacting  s.  85  of  the  Transfer  of  Pro- 
perty Act,  1882,  intended  to  create  such  anomalies.  It  is  said  that  the 
creditor  will  not  be  without  his  remedy,  and  that  he  will  still  be  able  to 
bring  a  suit  against  the  sons  to  enforce  his  mortgage  against  their 
interests  in  the  ancestral  estate  on  the  ground  of  their  pious  obligation  to 
pay  their  father's  debts.  It  cannot  possibly  be  belt]  that  no  remedy 
will  be  open  to  the  creditor,  as  such  a  decision  will  render  the  rulings 
of  their  Lordships  of  the  Privy  Council  on  the  question  of  the  liability  of 
Hindu  sons  in  respecb  of  their  father's  debts  wholly  nugatory.  But, 
even  assuming  that  a  remedy  will,  aa  it  must  be,  still  open  to  the  creditor, 
the  result  will  be  to  foster  and  bring  about  an  increase  of  lifaigation,  which 
it  was  undoubtedly  the  object  of  s.  85  to  prevent.  Every  son  whom  a 
creditor  of  his  father  may  have  omitted  to  join  in  his  suit  against  the 
father  would  be  able  to  avoid  and  delay  the  sale  of  his  interests  in  the  ances- 
tral estate  by  bringing  a  suit  on  the  ground  of  such  omission,  although  ha 
might  have  nothing  to  u-rge  in  respect  of  his  father's  debts.  If  the  father 
happened  to  have  several  sons,  each  of  them  might  bring  a  separate  suit 
of  this  kind.  In  such  cases  the  cerditor  would  have  to  bring  suits  against) 
the  sons  to  which  the  sons  may  have  no  answer.  The  resulb  would  be  the 
institution  of  numerous  suits  which  would  otherwise  have  been  wholly 
unnecessary.  No  doubt  a  mortgagee  bringing  a  suit  for  the  sale  of  ancestral 
property  against  the  father  should  join  as  parties  to  his  suit  the  sons 
of  the  mortgagor  of  whose  interests  he  has  notice,  in  order  that  the  decree 
passed  in  the  suit  maybe  [550]  binding  on  the  sons  as  a  decree  for  the 
payment  of  their  father's  debt  and  future  litigation  may  thus  be  avoided. 
If  such  a  mortgagee  violates  the  provisions  of  s.  85  of  Act  No.  IV  of  1882 
by  not  impleading  the  sons,  he  may  thereby  run  the  risk  of  his  suit  being 
dismissed  with  costs  for  non-joinder  of  necessary  parties.  He  may  also 
run  the  risk  of  the  decree  for  sale  being  confined  to  the  interest  of  the 
father  only.  He  undoubtedly  runs  the  risk  of  the  question  of  the  fact  and 
the  nature  of  the  debt  being  subsequently  raised  and  reopened  by  the  sona 
in  a  suit  of  their  own.  But  where,  as  in  this  case,  a  decree  has  been 
obtained  against  the  father  alone  without  joining  the  sons,  the  sons  cannot, 
in  my  judgment,  plead  against  the  operation  of  the  decree  on  their  interest 
any  pleas  other  than  those  which  they  could  have  urged  against  the  claim 
of  the  mortgagee  in  order  to  relieve  themselves  from  liability  (or  their  father's 
debt  had  they  been  made  parties  to  the  mortgagee's  suit.  I  fail  to  sea 
how  the  conclusion  at  which  I  have  arrived  can  have  the  effect  of  render- 
ing s.  85  practically  inapplicable  to  Hindus  governed  by  the  Mitakshara 
law.  On  the  contrary,  the  opposite  view  will,  as  I  have  shown  above,  nofc 
only  militate  against  the  rules  of  Hindu  law,  neutralise  the  effect  of  the 
several  rulings  of  the  Judicial  Committee  of  the  Privy  Council,  and 
create  anomalies  which  the  Legislature  certainly  never  contemplated,  but 
will  also  promote,  in  many  cases,  needless  litigation  contrary  to  the 
avowed  object  of  s.  85  of  Act  No.  IV  of  18S2.  For  the  above  reasons  I 
would  answer  in  the  negative  the  question  referred  to  the  Full  Bench,  and 
I  extremely  regret  that  this  conclusion  is  not,  as  I  understand,  in  accord- 
ance with  the  views  of  my  learned  and  honourable  colleagues. 

EDGE,  G.  J. — The  plaintiffs,    who   are  respondents    to    this  appea 
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were  and  are,  with  their  father  Pemi,  members  of  a  joint  Hindu  family, 
and,  as  such,  were  and  are,  with  their  father,  co-parceners  in  certain 
ancestral  property  of  the  joint  family.  The  defendant  Bhawani  Prasad, 
who  is  the  appellant  in  this  appeal,  brought,  upon  a  mortgage  of 
the  family  property  which  had  been  made  in  his  favour  by  Pemi,  a 
suit,  in  1892,  for  sale  under  chapter  IV  of  the  Transfer  of  Property 
Acb,  1882  (Act  No.  IV  of  1882).  Although  Bhawani  Prasad  had, 
when  he  brought  this  suit  for  sale,  notice  that  the  sons  [551]  of  Pemi  were 
interested  in  the  property  comprised  in  his  mortgage,  he  did  not  make 
them  parties  to  the  suit.  Notwithstanding  that  the  sons  of  Pemi  were  not 
parties  to  that  suit,  Bhawani  Prasad  obtained  a  decree  under  s.  88  of  the 
Transfer  of  Property  Act,  1882,  for  sale  of  the  joint  family  property, 
and  attempted  to  execute  that  decree  by  sale  of  not  only  Pemi's  interest 
in  the  joint  family  property,  but  the  interests  of  the  sons  in  that  pro- 
perty. The  sons  of  Pemi  thereupon  brought  the  suit  in  which  this  appeal 
has  arisen,  praying  that  their  share  in  the  joint  family  property  might 
be  exempted  from  tale  in  execution  of  Bhawani  Prasad's  decree.  The 
sons  did  not  allege,  and  in  my  opinion  there  was  no  necessity  for  them 
to  allege  in  this  suit,  that  the  debt  in  respect  of  which  Bhawani  Prasad 
had  obtained  his  decree  had  been  tainted  with  immorality.  I  am  further  of 
opinion,  for  reasons  which  will  appear  later  on,  that  an  issue  as  to  whether 
the  debt  upon  which  Bhawani  Prasad  obtained  his  decree  for  sale  was  or 
was  not  tainted  with  immorality  would  have  been  an  irrrelevanc  issue  in  this 
suit,  in  which  the  simple  question  is  not  was  that  debt  one  which,  owing  to 
the  pious  duty  of  a  Hindu  son  to  pay  his  father's  debts  which  are  not  tainted 
with  immorality,  the  sons  were  under  a  legal  obligation  to  pay  ?  but  is, — 
can  that  legal  obligation  be  enforced  by  a  suit  for  sale  brought  under 
chapter  IV  of  Act  IV  of  1882,  to  which  suit  the  sons  were  not  parties  ? 
A  simple  decree  for  money  can  be  made  under  the  Code  of  Civil  Procedure  ; 
it  gives  no  priority  to  the  decree-holder  over  other  judgment-creditors  of 
the  judgment-debtor,  and  confers  no  right  on  a  purchaser  under  it  against 
mortgagees,  except  such  right  as  the  judgment-debtor  had,  namely,  a  right 
to  redeem  the  mortgaged  property.  A  decree  for  .sale,  on  the  other  hand, 
can  be  made  only  under  chapter  IV,  of  Act  No.  IV  of  1882.  It  creates  a 
lien,  and  gives  priority  over  all  holders  of  simple  decrees  for  money,  and 
settles  the  amount  on  payment  of  which  a  co-parcener  or  other  person 
mentioned  in  s.  91  of  that  Act  may  redeem  the  mortgaged  property,  and  if 
there  are  other  mortgagees  of  the  property,  the  priorities  of  redemption,  and 
orders  that  if  such  amount  be  not  paid  by  the  defendant  or  defendants  on 
or  before  a  day  to  be  fixed  within  a  limited  period  by  the  Court,  the  pro- 
perty [552]  shall  be  sold.  The  purchaser  under  a  decree  for  sale  takes  the 
property  freed  from  all  rights,  mortgages  and  charges  of  parties  tc  the  suit 
for  sale,  and  the  parties  to  that  suit  must  be  all  those  persons  having  an 
interest  in  the  property  of  whose  interest  the  plaintiff  in  such  suit  has 
notice.  It  is  obvious  that  the  title  which  passes  on  a  sale  under  a  decree 
for  sale  is  more  certain,  and  consequently  more  valuable,  than  is  the  title 
which  passes  on  a  sale  in  execution  of  a  simple  decree  for  money,  and 
that  a  decree  for  sale  is  a  more  valuable  security  to  the  creditor  than  is  a 
simple  decree  for  money.  In  order  to  prevent  the  recurrence  of  cases  of 
gross  hardship,  and  so  far  as  possible  to  remove  all  grounds  for  endless 
and  exhausting  litigation  theretofore  the  rule,  the  Legislature,  in  s.  99  of 
Act  No.  IV  of  1882,  enacted  that  no  mortgagee  should  be  entitled  to  bring 
the  mortgaged  property  to  sale  except  by  a  suit  under  s.  67  of  that  Act. 
One  of  the  suits  which  may  be  brought  under  s.  67  is  a  suit  for  sale. 
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Section  67  and  s.  85  are  two  of  the  sections   included  in   chapter   IV  of 
that  Act.     Section  85  is  as  follows : — 

Subject  to  the  provisions  of  the  Uode  of  Civil  Procedure,  s.  437,  all 
persons  having  an  interest  in  the  property  comprised  in  a  mortgage  must 
be  joined  as  parties  to  any  suit  under  the  chapter  relating  to  such  mort- 
gage :  Provided  that  the  plaintiff  has  notice  of  such  interests."  Section 
437  of  the  Code  of  Civil  Procedure  euacts  that : — "  In  all  suits  concerning 
property  vested  in  a  trustee,  executor  or  administrator,  when  the  conten- 
tion is  between  the  persons  banefioially  interested  in  such  property  and 
a  third  person,  the  trustee,  executor  or  administrator  shall  represent  the 
persons  eo  interested,  and  it  shall  not  be  necessary  to  make  them  parties  to 
the  suit.  But  the  Court  may,  if  it  thinks  fit,  order  them  or  any  of  them  to 
be  made  such  parties."  The  reference  in  s.  85  of  Act  No.  IV  of  1882  to 
s.  437  of  the  Code  of  Civil  Procedure  is  instructive  as  showing  the  cases,  and 
those  cases  only,  in  which,  for  the  purposes  of  a  suit  under  chapter 
IV  of  Act  No.  IV  of  1882,  a  party  to  a  suit  under  that  chapter  may  be 
treated  as  representing  a  person  interested  in  the  mortgaged  property  who 
is  not  a  party  to  the  suit.  I  have  not  yet  beard  any  one  suggest  even  in 
the  wildest  arguments  that  the  father  in  a  joint  Hindu  family  i«,  as  sach, 
a  trustee  [553]  executor  or  administrator,  within  the  meaning  of  s.  437 
of  the  Code  of  Civil  Procedure,  of  his  son,  particularly  if  that  son  is  alive 
and  sui  juris.  Consequently  we  may  dismiss  from  the  consideration  of 
this  case  the  suggestion  that  Pemi  in  Bhawaui  Prasan's  suit  for  sale  of  the 
interests  of  the  sons  in  the  family  property  represented  his  sons  or  could 
have  been  treated  by  Bhawani  Prasad  or  by  the  Court  in  that  suit  as 
representing  them  for  the  purposes  of  s.  85  of  Act  No.  IV  of  1882.  This 
will  clear  away  one  fog  which  at  the  hearing  to  some  extent  obscured  the 
question  of  law  before  us. 

As  I  understand  ss.  99,  67  and  85  of  Act  No.  IV  of  1882,  the 
Legislature  intended  that  no  mortgagee  should  bring  the  mortgaged  pro- 
perty to  sale  except  by  a  suit  for  sale  under  s.  67,  and  in  that  suit 
all  persons  interested  in  the  mortgaged  property  of  whose  interest  the 
plaintiff  had  notice  mus.t  be  parties,  except  when  the  title  to  the  property 
is  vested  in  a  trustee,  executor  or  administrator,  in  which  case  the  trustee, 
executor  or  administrator  must  be  a  party  to  the  suit,  and  may,  as  such 
trustee,  executor  or  administrator,  represent  for  the  purposes  of  the  suit 
and  of  any  decree  which  may  be  passed  in  it  the  persons  beneficially 
entitled  to  the  property.  The  word  "  must  "  is  one  of  the  strongest  words 
of  compulsion  which  a  Legislature  can  employ,  and  Courts  are,  in  my 
opinion,  bound  to  give  effect  to  it,  and  not  to  ignore  it  and  its  significance. 
The  less  significantly  imperative  word  "  shall  "  of  s.  541  of  the  Code 
of  Civil  Procedure  has  been  held  by  all  the  Judges  of  this  Court  to  be  so 
imperative  as  to  preclude  a  Court  from  accepting  a  memorandum  of  appeal 
which  is  not  accompanied  by  a  copy  of  the  decree  appealed  against,  and 
from  treating  the  presentation  of  a  memorandum  of  appeal  which  is  not 
accompanied  by  a  copy  of  the  decree  as  a  valid  presentation  of  an  appeal. 

In  order  to  prevent  the  point  of  law  which  we  have  to  determine  being 
obscured  and  to  prevent  confusion  of  thought  and  of  legal  principles,  I 
propose  now  to  state  concisely  what  the  point  of  law  is :  it  is  this — does 
the  pious  duty  which  makes  it  incumbent  on  a  Hindu  son  to  pay  out  of 
his  share  in  the  joint  family  property  the  debts  of  his  father  which  are  not 
tainted  with  immorality  render  the  son's  share  in  the  family  property  liable 
to  be  sold  in  execution  of  a  [534] decree  for  sale  passed  against  his  father 
in  a  suit  for  sale  under  chapter  IV  of  the  Transfer  Property  Act,  1882, 
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brought  in    violation  and  contravention  of  the  Statute,  and  to  which  suit       1895 
the  son  was  noli  a  party,  unless  the  son  pleads  that  the  debt  in  respect  of    JUNE  17. 
which  the  suit  was    brought   was  tainted  with  immorality  '?     In    other 
words,  does  the  pious  duty  estop  the  son  from    showing  that  the  dfacree  as       FULL 
against  the   property    and    his    father   creating   the   judgment  debt    was     BENCH, 
obtained  by  the  decree- holder  in  contravention  and    violation  of  the  law? 

There  are  some  points  upon  which  we  all  are  agreed.  They  are  these:  *'  *•  3^7 
—It  has  not    been  disputed   at  the  Bar  or  on    the  Bench,    and  wa  all  are       (F.B.)  = 
agreed,  that  it  is  the  pious   duty  of  a  Hindu  son  Co  pay  such    debts  of  his    1S  *-B-N- 
father  as  are  not  tainted  with  immorality.  That  pious  duty  creates  a  legal    (189&)  212< 
obligation  in  the  son  which  can  be  enforced    by  a  suit   against  the  son  for 
sale  under  Chapter   IV  of  Act    No»  IV  of  1882,  or   by  a  suit  for   a  simple 
decree  for  money  to  the  extent  of  the   family  property    in  his  hands,   and 
can  also  be  enforced  in  execution  of  a  simple  decree  for  money  obtained  in 
a  suit  brought  in    accordance  with  law    against    the  father,    although  the 
son  was  not  a  party  to  the  suit,    provided  that  attachment  of    the  family 
property  was  obtained  iu  the  father's  lifetime.    It  would  seem  unnecessary 
to  state   that  the  Judges  of  this  Court  are  agreed  upon  what  is  now  firmly 
established  law.     I  make  that    statement,  however,  now  once  and  for  all 
in  this  case,  as    experience    has  taught  me    that,    if  I  did  not  make  it,  it 
might  be  assumed  that  I   was  ignorant  of   what  the  law   on  that  point  is, 
and  because    experience   has  also  taught   me  that   the  reiteration  of  an 
admitted    principle  of  law  distracts  attention  from  the  point   in  issue  and 
may  conceal  the  fact  that  the    admitted  principle   of  law  is  being  wrongly 
applied  or  that  an  unsound  deduction  is  being  drawn  from  it. 

I  believe  we  all  are  agreed  that  the  legal  obligation  of  a  Hindu  son  in 
a  joint  family  to  pay  those  debts  of  his  father  which  are  not  tainted  with 
immorality  cannot  be  enforced  except  by  a  suit  under  Chapter  IV  of  Act 
No.  IV  of  1882,  if  the  enforcement  is  sought  against  joint  family  property 
mortgaged  by  the  father  to  the  creditor,  or  by  execution  of  simple  decree 
for  money  obtained  in  a  suit  authorized  by  the  Code  of  Civil  Procedure,  if 
the  enforcement  [555J  he  not  sought  against  property  mortgaged  by  the 
father  to  the  creditor,  and  that  in  no  case  doe.s  the  law  allow  the  creditor 
to  enforce  that  legal  obligation  except  by  due  process  of  a  Court  of  law. 

We  all  are  agreed  that  s.  85  of  Act  No.  IV  of  1882  applied  equally  to 
Hindus  as  to  Muhamadans  or  Christians,  and  that  there  is  nothing  in  Act 
No.  IV  of  1882  to  indicate  that  the  Legislature  did  not  intend  that  section 
to  apply  as  fully  to  Hindus  as  to  Muhammadans  and  Christians.  We  all 
are  agreed  that  s.  85  is  highly  imperative,  and  that  it  is  the  duty  of  a  Court 
to  dismiss  a  suit  brought  and  attempted  to  be  maintained  by  the  plaintiff 
inconti  avention  of  that  section,  whether  the  suit  be  brought  by  a  Hindu, 
Muhammadan  or  a  Christian  ;  but  that  the  Court,  if  it  sees  fit  to  so  do, 
may  add  necessary  parties  under  section  32  of  Act  No.  XIV  of  1882. 
We  all  are  agreed  that  the  sons  in  a  joint  Hindu  family  are  persona 
having  an  interest  in  the  property  comprised  in  a  mortgage  of  the  family 
property  within  the  meaning  of  s.  85  of  Act  No.  IV  of  1882,  and  thus 
they  must  be  joined  as  parties  to  a  suit  under  Chapter  IV  of  Aok  No.  IV  of 
1882  relating  to  such  mortgage,  provided  that  the  plaintiff  in  such  suit  has 
notice  of  such  interest,  and  seeks  a  decree  for  sale  of  the  interests  of  the 
sons,  and  not  merely  a  decree  for  sale  of  the  interests  of  the  mortgagor, 
their  father. 

We  all  are  agreed  that  s.  85  applies  as  fully  to  the  case  of  a  Hindu 
son  who  has  an  interest  in  the  property  comprised  in  a  mortgage  as  it 
does  to  any  prior  or  subsequent  mortgagee  of  the  property  or  to  any 
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person  mentioned  of  section  91  of  Act  &o.  IV  of  1882.  We  all  are  agreed 
that  it  has  been  found  by  the  Court  of  first  appeal  in  this  suit  that  when 
Bhawani  Prasad,  the  defendant-appellant,  brought  bis  suit  for  sale  under 
Chapter  IV  of  1882  upon  his  mortgage,  he  had  notice  that  these  plaintiffs- 
respondents  were  interested  as  members  of  a  joint  Hindu  family  in  the 
property  comprised  in  the  mortgage.  We  all  are  agreed  that,  if  it  had 
been  brought  to  the  attention  of  the  Judge  in  Bhawani  Prasad's  suit 
for  sale  that  these  plaintiffs-respondents  were  interested  in  the  property 
and  that  Bhawani  Prasad  was  aware  of  that  faot  whan  he  instituted 
'[556]  bis  suiD,  it  would  have  been  the  duty  of  the  Judga  to  hava  dismissed 
that  suit,  and  not  to  have  made  a  decree  for  sale  of  the  family  property, 
unless  the  Judge  thought  fit  to  exercise  the  discretion  vested  in  him  by 
s.  32  of  the  Code  of  Civil  Procedure. 

We  all  are  agreed  that,  notwithstanding  the  pious  duty  of  a  Hindu 
son  to  pay  his  father's  debt  not  tainted  with  immorality,  the  law  does  not 
impose  upon  him  any  obligation  to  discharge  those  debts  in  any  way  if  a 
suit  to  recover  them  happens  to  be  barred  by  limitation. 

We  all  are  agreed  that  it  in  the  duty  of  a  Court  under  s.  4  of  Act 
No.  XV  of  1877,  subject  to  the  other  provisions  of  that  Act,  to  dismiss  every 
suit  which  is  instituted  after  the  period  prescribed  therefor  by  the  second 
schedule  annexed  to  that  Act,  although  limitation  has  not  been  set  up 
as  a  defence. 

It  was  conceded  at  the  Bar,  and  we  are  agreed,  that  if  a  creditor  of  a 
Hindu  father  obtains  a  decree  against  the  father  for  sale  of  the  family 
property,  or  simply  a  decree  for  money,  in  a  suit  against  the  father  alone 
which  was  barred  by  limitation  and  seeks  to  enforce  the  decreo  against 
the  share  of  a  son  in  the  family  property,  the  son  is  entitled  to  show  that 
the  suit,  was,  when  brought,  barred  by  limitation,  and  that  the  suit  and 
the  decree  were  in  contravention  of  the  Indian  Limitation  Act,  1877  ; 
and  that  in  such  a  case,  even  if  the  son  admitted  that  the  debt  in  respect 
of  which  the  creditor  had  brought  hia  suit  waa  one  which  he,  the  son,  was 
under  a  pious  obligation  to  pay,  and  even  if  the  creditor's  decree  had  be- 
come final  against  the  father,  that  decree  could  not  be  enforced  against 
any  interest  of  the  son  in  the  family  property. 

We  all  are  agreed  that  the  sons  in  a  joint  Hindu  family  can  defeat 
the  right  of  a  decree-holder  to  execute  against  their  interests  in  the  family 
property  a  decree  which  he  has  obtained  against  their  father  in  a  suit 
against  the  father  alone,  notwithstanding  that  such  decree  has  become 
final,  upon  proving  that  at  the  time  when  the  suit  against  their  father 
was  brought  the  debt  of  their  father  had  been  discharged,  as,  for  example, 
by  payment. 

We  all  are  agreed  that  my  brother  Banerji  and  I  rightly  held  in 
our  carefully  considered  judgment  in  Ldchmi  Narain  v.  Kunji  [357] 
Lai  (1),  that  a  creditor,  who,  in  order  to  obtain  payment  of  a  debt  due  to 
him  by  a  Hindu  father,  obtained  in  a  suit  against  that  father  alone  a 
decree  for  money,  cannot,  after  the  father's  death,  bring  any  part  of  the 
family  property  to  sale  in  execution  of  that  decree  unless  he  had  obtained 
attachment  of  the  property  in  the  father's  lifetime ;  and  that  in  such  case 
the  only  remedy  which  is  open  to  the  creditor  is  such  suit  as  he  can 
maintain  against  the  son,  and  that  in  such  suit  by  the  creditor,  and  not  in 
the  execution  proceedings,  the  question  as  to  whether  the  father's  debt  was 
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tainted  with  immorality  could  be  inquired  into.  If  we  are  to  hold  here 
that  Bhawani  Prasad's  decree  for  sale  can  be  enforced  in  this  case,  there 
would  be  startling  anomaly  in  the  law  or  rather  in  judicial  decisions. 

In  the  present  case  it  is  not  suggested  by  any  one  that  Bhawani 
Prasad's  decree  was  obtained  otherwise  than  in  contravention  of  the 
imperative  provision  of  s.  85  of  Act  No.  IV  of  1882,  and  yet  it  is  said 
that  he  is  entitled  to  execute  that  decree  by  sale  of  the  shares  of  the 
Hindu  sons  in  the  family  property,  because  in  fact,  although  contrary  to 
law,  Bhawani  Prasad  had  obtained  that  decree,  and  it  has  become  final 
as  against  the  father,  and  because  there  is  a  pious  obligation  upon  the 
sons  to  pay  their  father's  debt  unless  they  can  show  that  the  debt,  was 
tainted  with  immorality.  On  the  other  hand,  inLachmi  Narainv.  Kunji 
Lai  (1),  a  creditor  who  had  in  fact  obtained  in  due  course  of  law  and 
procedure  a  decree  against  a  Hindu  father  which  had  become  final,  but 
who  bad  not  obtained  attachment  in  the  father's  lifetime  was  held  not  to 
be  entitled  to  execute  that  decree  agiinst  any  part  of  the  family  property, 
and  not  even  against  what  had  been  the  father's  share,  whether  or  not 
the  debt  was  one  which  it  was  the  pious  duty  of  the  son  to  pay. 
Further,  we  all  are  agreed  that  if  Bhawani  Prasad's  suit  for  sale 
bad  been  barred  by  limitation  at  the  time  when  it  was  brought, 
these  plaintiffs- respondents  would  be  entitled  to  a  decree  in  their  suit 
declaring  that  Bhawani  Prasad's  decree  could  not  be  enforced  against 
their  interests  in  the  family  •  property  upon  proving  that  Bhawani 
Prasad's  suit  had  been  in  fact  barred  by  limitation,  notwithstanding 
that  it  was  not  dismissed  and  that  he  got  his  decree,  which  had 
[558]  become  final  against  the  father,  and  that  the  sons  would  be  entitled 
to  such  declaratory  decree  without  either  alleging  or  proving  that  the 
original  debt  of  their  father  was  tainted  with  immorality.  The  decision 
in  Lachmi  Narain  v.  Kunji  Lai  (1)  and  the  admittedly  correct  proposition 
of  law  to  which  I  have  last  referred  show  that  the  sole  test  as  to  the  right 
of  a  judgment-creditor  of  a  father  in  a  joint  Hindu  family  to  sell  the 
interests  of  the  sons  in  the  family  property  in  execution  of  his  decree  is 
not  the  issue  whether  or  not  the  debt  of  the  father  was  tainted  with 
immorality;  that  admittedly  true  proposition  of  law  and  the  admittedly 
true  proposition  of  law  that  a  son  in  a  joint  Hindu  family  can  successfully 
resist  the  execution  against  his  interests  in  the  family  property  of  a  decree 
obtained  against  his  father,  and  which  has  become  final,  by  simply  prov- 
ing that  the  debt  of  his  father  had  been  discharged,  as,  for  example,  by 
payment,  before  the  suit  against  the  father  was  brought,  show  that  the 
finality  of  the  decree  so  far  as  the  father  is  concerned  is  not  the  test  of 
the  liability  or  non-liability  of  the  sons'  interest  in  the  family  property  to 
be  brought  to  sale  in  execution  of  a  decree  against  the  father.  It  appears 
to  me  that  these  considerations  must  dissipate  two  other  fogs  which  during 
the  argument  were  to  some  extent  obstructing  a  clear  view  of  the  question 
of  law  upon  which  this  appeal  depends. 

I  had  great  difficulty  in  understanding  at  the  hearing  what  the 
contention  in  favour  of  Bhawani  Prasad  really  was.  At  one  time  it  was 
argued  that  Bhawani  Prasad  was  entitled  to  execute  the  decree  for  sale 
by  a  sale  of  the  sons'  interest  in  the  family  property  because  the  sons  had 
not  in  their  suit  pleaded  and  proved  that  their  father's  debt  in  respect  of 
which  the  suit  for  sale  was  brought  was  tainted  with  immorality.  At 
another  time  it  was  argued  that  Bhawani  Prasad  was  entitled  to  execute  his 
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decree  by  sale  of  the  son's  interest  in  the  family  property  because,  rightly  or 
wrongly,  Bhawani  Praaad  had  obtained  that  decree  and  ib  was  the  pious 
dut,y  cf  the  sons  to  discharge  the  judgment-debt.  It  appears  to  me  that 
there  has  been  some  confusion  of  ideas  and  of  legal  principles.  What  the 
sons  says  is  : — We  do  not  deny  that  there  is  a  legal  obligation  upon  us  to  pay 
[559]  our  father's  debts  which  are  not  tainted  with  immorality  ;  it  will  be 
ftime  enough  for  us  to  raise  the  question  as  to  immorality  when  a  auit  is 
brought  against  us  which  is  in  compliance  with  s.  85  of  Act  No.  IV  of 
1882,  and  by  reason  of  s.  99  of  Act  No.  IV  of  1882,  it  is  only  in  execution 
of  a  decree  obtained  in  a  suit  against  us  under  Chapter  IV  of  that  Act  that 
our  interests  in  the  family  property  can  ba  sold  by  this  mortgagee ;  up  to 
the  present  no  such  suit  has  been  brought,  and  this  suit  of  ours  is  not 
brought  in  aid  of  the  decree  which  Bhawani  Prasad  obtained,  but  is 
brought  to  obtain  a  declaration  that  the  decree  which  Bhawani  Prasad  got 
in  his  suit  under  Chapter  IV  of  Act  No.  IV  of  1882,  to  which  we  were  not 
parties,  cannot  be  enforced  against  our  interests  in  the  family  property. 
We  entirely  dispute  the  proposition  that  there  is  under  the  Hindu  law  any 
pious  duty  to  pay  a  judgment-debt,  as  such,  of  our  father,  obtained  in  a  suit 
to  which  we  were  not  parties  if  that  judgment  was  obtained  in  contra- 
vention of  the  Indian  Limitation  Act,  1877,  or  in  contravention  of  Chapter 
IV  of  the  Transfer  of  Property  Act,  1882,  or  if  the  debt,  if  it  ever  was 
incurred,  had  been  discharged  by  payment  before  suit ;  in  none  of  those 
cases  would  there  be  any  pious  duty  or  legal  obligation  upon  us  to  pay  the 
judgment-debt,  as  such. 

The  legal  obligation  arising  upon  the  pious  duty  of  a  Hindu  son 
to  pay  his  father's  debts  which  are  not  tainted  with  immorality  can 
only  be  enfored  in  a  properly  constituted  suit  and  in  due  process  of 
law.  No  one  would  suggest  that  a  creditor  of  a  Hindu  father  could,  ex- 
cept in  the  execution  of  a  decree,  seize  and  sell  the  family  property. 

Prior  to  the  passing  of  the  Transfer  of  Property  Act,  1882,  the  pro- 
cedure allowed  by,  and  the  law  as  administered  by.  most  Courts  had 
caused  great  hardship  to  the  people  and  gross  scandal  to  the  administra- 
tion of  justice.  The  only  class  of  people  who  had  benefited  in  thai  state 
of  things  were  the  legal  practitioners.  In  those  days  a  mortgagee  was 
allowed  by  the  Courts  to  bring  a  suit  for  sale  on  his  mortgage  and 
to  get  a  decree  for  sale,  and  to  execute  it,  without  making  any 
person  interested  in  the  mortgaged  property  except  the  mortgagor  a  party 
to  his  suit,  whether  the  mortgagor  [560]  happened  to  be  a  Hindu 
father  who  had  mortgaged  the  joint  family  property  of  himself  and  his 
sons,  and  whether  there  were  two  are  a  doz^n  other  mortgagees,  prior  or 
subsequent,  holding  separate  mortgages  ovor  the  same  property.  After 
the  sale  the  prior  or  subsequent  mortgagees  and  the  Hindu  sons  brought 
separate  suits  against  the  purchaser,  against  the  mortgagor,  and  against 
each  other,  to  the  ruin  of  some,  if  not  all,  of  them,  and  the  mortgaged 
property  in  too  many  cases  finally  disappeared  in  court-fees  and  the 
charges  of  logal  practitioners.  It  was  to  remedy  such  a  state  of  things 
and  prevent  its  recurrence  that  s.  85  of  Act  No.  IV  of  1882  was  enacted. 
The  Legislature  was  not  at  all  concerned,  nor  am  I,  with  the  fact  that 
the  enforcement  by  Courts  of  Justice  of  the  provisions  of  Chapter  IV  of 
Act  No.  IV  of  1882,  and  particularly  of  those  contained  in  ss.  99  and  85, 
would  interfere  with  the  means  of  livelihood  of  those  who  adopt  the  pro- 
fession of  the  law  in  this  country.  What  the  Legislature  was  concerned 
about,  and  what  it  desired  to  protect,  was  the  interests  of  those  persons  in 
this  country  who  have  an  interest  in  property  sought  to  be  affected  by  a 
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suit  for  sale,  or  by  a  suit  for  foreclosure,  or  by  a  suit  for  redemption, 
interests  which  theretofore  had  been  neglected. 

The  Legislature  advisedly  used  the  word  "  must "  in  s.  85.  That  there 
was  necessity  for  the  use  of  the  word  "  must  "  by  the  Legislature  to  carry 
its  meaning  is  amply  proved  by  the  persistent  attempts  which  have  been 
made  to  evade  compliance  with  that  section  and  to  recur  to  the  former 
harassing  procedure  which  had  been  tolerated  by  the  Courts.  In  enacting 
s.  85  the  Legislature  made  no  exception  in  respect  of  joint  Hindu  families, 
their  contracts,  or  their  property,  or  the  remedy  of  the  creditor  of  the 
father  iu  a  joint  Hindu  family.  The  Legislature  in  enacting  the  Transfer 
of  Property  Act,  1882,  did  not  overlook  the  fact  that  Hindus,  Muham- 
madans  and  Buddhists  had  peculiar  laws  of  their  own.  By  s.  2  of  the 
Act  it  is  enacted  that;  "  nothing  iu  the  sacond  chapter  of  this  Act  shall  be 
deemed  to  affect  any  ru!e  of  Hindu,  Muhammadan  or  Buddhist  law.  " 
Section  85  is  in  Chapter  IV  of  the- Act.  Had  the  Legislature  intended 
that  the  provisions  of  s.  85  should  not  apply  to  Hindus,  it  woul  1  have 
expressly  -exempted  them  from  its  opera- [561]  tion.  as  it  has  excluded 
them  by  s.  69  from  the  exeroise  of  a  power  of  sale  in  a  mortgage  without 
the  intervention  of  a  Court.  I  infer  thai  tha  Legislature  intended  s.  85  to 
be  applied  to  all  alike,  no  matter  what  might  ba  their  peculiar  rule  of  their 
law. 

So  far  as  I  am  aware,  no  case  arising  on  s.  85  of  Act  No.  IV  of  1882 
has  yet  come  bafore  their  Lordships  of  the  Privy  Council,  and  unless  and 
until  I  am  told  by  the  Privy  Council  or  by  the  Lsgislature  to  apply  s.  85 
as  Bbawani  Prasad  would  have  us  apply  it,  I  shall  not  be  a  party  to  driv- 
ing a  coach  and  six  through  the  beneficient  provision  of  that  section  and 
to  opening  the  door  to  a  recurrence  of  the  state  of  things  which  existed 
before  bhatsacfcion  was  passed  and  to  bringing  ruin  and  harassing  litigation 
upon  the  members  of  Hindu  joint  families,  and  for  no  other  purposa  than 
to  assist  a  creditor  out  of  a  difficulty  which  by  his  wilful  disregard  of  s.  85 
he  has  got  himself  into. 

I  am  confident  that  by  applying  firmly  the  rulings  of  thia  Court  in 
Mata  Din  Kasodhan  v.  Kazim  Husain  (I)  and  Janki  Prasad  v.  Kishan  Dat 
(2)  and  the  rule  which  is,  I  think,  the  true  rule,  and  which  is  enuaciated 
in  Badri  Prasad  v.  Madhan  Lai  at  pages  82  and  83  of  I.  L.  K.,  1.5  All., 
litigation  on  mortgages  will,  so  far  from  increasing,  decrease.  We  shall 
have  before  the  Courts  in  suits  oa  mortgages  all  tho  parties  who  are  kuown 
to  the  plaintiff  to  be  interested  in  the  property,  and  their  respective  rights 
will  ba  determined  in  one  suit  and  nob  in  a  dozsn.  It  is  better  to  follow 
the  law  and  insist  uuon  its  being  obayed  than  to  act  loosely  in  the  admi- 
nistration of  the  law  and  parpatuat-3  an  evil.  If  Bhawani  Prasad  bad 
joined  the  sons  as  defendants  in  his  suit  for  sale  there  could  have  boon 
but  one  suit,  and,  if  he  had  succeeded,  but  one  set  of  costs  to  be  paid  out 
of  the  property  under  the  decree  passed  under  s.  88  of  Act  No.  IV  of  1882. 
If  the  view  of  the  law  contended  for  on  behalf  of  Bhawani  Prasad  be  correct, 
Bhawani  Prasad,  by  bringing  the  suit  which  he  brought  in  contravention 
of  s.  85,  and  by  concealing  from  the  Court  in  that  suit  the  fact  that  his 
suit  was  in  contravention  of  the  Statute,  obtained  a  decree  to  which  he 
was  not  entitled,  and  yet  that  decree  is  to  be  executed  by  a  salo  of  the 
[562]  interests  of  the  sons  in  the  family  property,  unless  the  sons  bring  a 
suit  against  Bhawani  Prasad  and  prove  iu  it  that  the  original  debt  was 
tainted  with  immorality,  was  barred  by  limitation,  was  never  incurred,  or 
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if  incurred,  was  satisfied  by  payment  or  in   some  other    way     before  the 
suit  for  sale  was  brought. 

I  was  much  struck  by  one  illustration,  given  by  Pandit  Sundir  Lil, 
when  arguing  this  case,  of  the  legitimate  result  of  our  accepting  the  view 
of  the  law  contended  for  on  behalf  of  Bhawani  Prasad.  It  was  this : — 
If  it  be  the  law  that  these  Hindu  sons  cannot  resist  the  execution  of  this 
decree  for  sale  except  by  bringing  a  suit  in  which  they  prove  that  thedabt 
was  tainted  with  immorality,  the  same  rule  must  be  applied  in  the  case  of 
a  suit  for  foreclosure  of  a  mortgage  by  way  of  a  conditional  sale.  In 
such  a  suit  the  decree  under  s.  86  of  Act  No.  IV  of  1882  may  declare 
what  is  the  amount  due  to  the  plaintiff  for  principal  and  interest  on 
the  mortgage  and  for  his  costs  of  suit,  if  any,  awarded  to  him,  and 
may  order  that  upon  the  defendant  paying  to  the  plaintiff  or  into 
Court  the  amount  so  due  on  a  day  within  six  months  from  the  date 
of  declaring  in  Court  the  amount  due  to  be  fixed  by  the  Court,  the 
plaintiff  shall  deliver  up  to  the  defendant  all  documents.  &a.,  and 
shall  transfer  the  mortgaged  property  to  the  defendant,  but  that  if 
the  payment  is  not  made  on  or  before  the  day  to  be  fixed  by  the  Court 
the  defendant  shall  be  absolutely  debarred  of  all  right  to  redeem.  According 
to  Che  view  of  the  law  contended  for  on  behalf  of  Bbawani  Prasad  not  one 
of  the  persons  mentioned  in  s.  91  of  Aot  No.  IV  of  1832  would  ba  in  any 
way  bound  by  a  dacree  passed  under  s.  86  unless  he  was  a  party  to  the 
suit,  or  unless,  although  not  party  to  the  suit,  he  happened  to  ba  a  son 
in  a  Hindu  joint  family  and  hia  father  happened  to  ba  the  defendant  to  the 
suit.  Any  other  person  mentioned  in  s.  91  who  wag  nob  a  party  to  the  suit 
for  forclosure  or  for  sale  could,  notwithstanding  such  decrea,  bring  his  suit 
to  redeem  at  any  time  within  sixty  years  from  the  time  when  the  right  to 
redeem  accrued,  and  yet  fche  unhappy  Hindu  son,  whether  he  knew  or  did 
nou  know  of  the  suit  or  of  the  decree,  would  ba  precluded  from  all  right 
of  redemption  unles  he  paid  the  amount  decreed  on  or  before  the  day 
[563]  fixed  by  the  Oourfc,  which,  in  the  case  of  the  decree  in  tha  suit  for 
foreclosure  to  which  I  have  referred,  would  be  a  day  withia  six  months  of 
the  date  of  the  decree.  The  unhappy  Hindu  son  could  not  dispute  the 
validity  of  that  decree  and  its  binding  effect  upon  his  interest  in  the  family 
property  unless  he  could  succeed  in  a  suit  brought  by  him  against  the 
mortgagee  decree-holder  in  proving  that  the  mortgage-debt  had  been  tainted 
by  immorality.  According  to  the  proposition  contended  for  as  law  on  behalf 
of  Bhawani  Prasad,  it  would  in  such  case  be  sufficient  that  the  mortgagee 
had  got  a  decree  under  s.  86  against  the  father,  and  it  would  be  absolutely 
immaterial  that  the  Hindu  son  had  no  knowledge  of  the  suit  or  of  the  decree 
until  after  the  period  fixer!  by  the  decree  for  redemption  had  expired  and  the 
rights  to  redeem  of  the  members  of  the  joint  Hindu  family  had  been  for 
ever  barred.  That  would  indeed  be  another  startling  anomaly  in  the  law. 
I  have  heard  no  attempt  made  to  meet  that  illustration  of  Pandit  Sundar 
Lj.1,  yet,  if  we  hold  tha1;  Bhawani  Prasad's  deerea  can  be  executed  by  sale 
of  the  interests  of  these  Hindu  sons  in  the  joint  family  property,  we  must, 
if  we  are  to  be  consistent  in  our  construction  of  s.  85  of  Act  No.  IV  of 
1882,  and  in  the  application  of  the  law,  hold,  should  the  case  arise,  that 
the  rights  of  the  sons  in  a  Hindu  joint  family  to  redeem  the  family  pro- 
perty are  for  ever  barred  by  a  decree  of  foreclosure  obtained  in  their 
absence,  and  of  which  they  have  had  no  notice,  on  the  expiration  of  the 
time  fixed  by  the  Court  for  redemption,  if  the  original  debt  was  not  tainted 
with  immorality.  I  have  not  heard  any  one  suggest  what  is  the  principle 
of  law,  of  equity,  of  justice,  or  of  good  conscience  by  which  the  period  of 
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sixty  years  allowed  to  any  one  else  who  is  within  s.  91  of  Aofc  No.  IV  of 
1882  is,  in  the  case  of  a  son  in  a  joint  Hindu  family,  to  be  cut  down  by  a 
decree  under  p.  86  (to  which  he  ia  not  a  party  and  of  which  he  had  had 
no  notice)  to  a  period  within  six  months  from  the  date  of  the  decree. 

The  pious  duty  of  a  Hindu  son  to  pay  his  father's  debts  which  are 
not  tainted  with  immorality  is  a  fact  beyond  dispute  ;  the  corollary  sought 
to  be  applied  here  on  behalf  of  Bhawani  Prasad,  if  it  be  a  legitimate 
inference  from  the  preceding  proposition,  reduces,  in  my  opinion,  that 
proposition  to  an  absurdity. 

[564]  The  decree  in  Bhawani  Prasad's  suit  for  sale  decreed  the  sale 
of  the  property  unless  the  amount  due  for  principal  and  interest  on  the 
mortgage  and  the  costs  of  that  suit  awarded  to  Bhawani  Prasad  were  paid 
within  six  months.  In  the  course  of  the  arguments,  I  asked  on  what 
possible  principle,  or  on  what  rule  of  Hindu  or  other  law,  there  was  any 
obligation,  legal,  pious  or  otherwise,  on  the  sons  to  pay  Bbawani  Prasad's 
costs  of  the  suit  for  sale  which  was  brought  in  contravention  of  s.  85  of 
Act  No.  IV  of  1882  to  which  the  sons  were  no  parties.  To  that  question 
no  one  ventured  to  offer  an  answer.  In  truth,  no  answer  except  one  could 
have  been  given,  and  that  was  that  neither  the  sons  nor  their  interests  in 
the  family  property  could  on  any  principle  or  rule  of  any  law  be  made 
liable  for  theso  costs  ;  and  yet  we  are  asked  to  hold  that  their  interests 
may  be  sold  to  satisfy  the  amount  decreed,  which  includes  those  costs. 

Before  concluding,  I  may  say  that  in  my  opinion  that  part  of  my  judg- 
ment in  Badri  Prasad  v.  Madan  Lai  (1)  which  is  contained  in  the  para- 
graph which  commences  at  page  82  and  concludes  at  page  83,  was  all  strict- 
ly relevant  to  one  of  the  questions  which  the  Full  Bench  had  in  that  case 
to  decide,  namely,  what  was  the  decree  which  we  should  make  in  the  case  ? 
Every  word  of  my  judgment  in  that  case  was  carefully  considered  in  con- 
sultation with  the  other  five  Judges  of  the  Court  as  it  was  then  constitu- 
ted, and  as  the  result  of  that  consultation  the  judgment  as  reported  was 
delivered  and  was  concurred  in  by  all  the  then  Judges  of  the  Court.  It 
has  not  been  suggested  that  the  following  passage  in  that  judgment  was 
obiter:  —  "In  that  suit,  as  they  sought  a  decree  for  sale  against  not  only 
Madan  Lai's  interest  in  the  mortgaged  property,  but  against  the  interests 
of  his  sons,  they,  having  notice  that  the  sons  had  an  interest  in  the  mort- 
gaged property,  properly  and  in  accordance  with  s.  85  of  that  Act,  joined 
the  sons  as  parties  to  the  suit.  "  That  was  the  opinion  which  we  express- 
ed as  to  the  construction  of  s.  85  of  Act  No.  IV  of  1882.  .It  is  said,  how- 
ever, that  the  following  opinion  was  obiter: — "If  the  plaintiffs  in  this 
suit,  which  was  commenced  after  the  Transfer  of  Property  Act,  1882, 
[565]  came  into  force,  having  notice  that  the  sons  bad  an  interest  in  the 
property  had  omitted  to  join  them,  they  could  have  obtained  a  decree 
against  the  father's  interest  only,  and  could  not  have  obtained  a  decree  for 
sale  which  would  have  affected  the  interest  of  the  sons  in  the  mortgaged 
propety.  "  It  appears  to  me  that  the  latter  proposition  was  necessarily 
involved  in  the  former.  When  this  case  was  called  on  for  argument  it 
was  pointed  out  by  Pandit  Sundar  Lai  that,  so  far  as  this  Court  was  con- 
cerned, the  question  of  law  was  concluded  by  the  judgment  from  which 
I  have  quoted.  As,  however,  my  brother  Banerji  was  of  opinion  that  the 
question  was  still  open,  and  as  two  other  Judges  on  the  Bench  thought  it 
arguable  whether  the  passage  which  I  have  last  quoted  was  not  obiter, 
we  decided  to  hear  the  arguments  in  the  case.  I  have  already  to  some 
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extent  indicated  what  in  some  respects  is  the  difference  between  a  simple 
decree  for  money  and  a  decree  for  sale,  and  as  that  sutyecl  has  been  also 
dealt  with  in  the  judgment  of  my  brother  Burkitt,  which  I  have  had  an 
opportunity  of  reading,  it  is  not  necessary  that  I  should,  go  further  into 
that  question.  No  doubt  each  is  a  decree  for  payment  of  a  debt,  but 
the  effect  of  each  decree  upon  the  rights  of  persons  not  parties  to  the  suit 
is  totally  dissimilar,  and  the  procedure  under  which  each  is  obtained  is 
different. 

I  would  reply  to  the  question  sent  to  the  Full  Bench  by  saying  that, 
uncor  the  circumstances  stated  in  that  question,  the  sons  cau  successfully 
sue  for  a  declaration  that  the  mortgagee  decree-holder  is  not  entitled 
to  sell  iu  execution  of  his  decree  for  sale  the  interests  of  the  sons  in  the 
property  compromised  in  the  mortgage  given  by  Pemi,  although  the  sole 
ground  of  their  suit  is  that  they  were  not  parties  to  the  suit  by  Bhawani 
Prasad. 

BURKITT,  J. — The  question  referred  to  the  Full  Bench  is  as 
follows  : — 

"  When  a  plaintiff-mortgagee  institutes  a  suit  for  sale  under  section 
88  of  Act  No.  IV  of  1882  against  his  mortgagor,  who  is  the  father  of 
sons  in  an  undivided  Hindu  family  governed  by  the  Mitakshara,  without 
joining  as  parties  to  the  suit  the  sons  of  the  mortgagor,  of  whose 
interest  in  the  mortgaged  property  he  has  [566]  notice:  and  obtains  a 
decree  and  an  order  absolute  for  sale  against  the  father  only,  can  the  sons 
successfully  sue  for  a  declaration  that  the  mortgagee  decree-holder  is  not 
entitled  to  sell  their  interests  in  the  mortgaged  property  in  execution  of 
that  decree,  the  sole  ground  of  their  suit  being  that  they  were  not  parties 
to  the  suit  of  the  mortgagee  ?" 

The  facts  OH  which  it  has  arisen  are  very  simple.  One  Pemi  and  his 
sons  constituted  a  joint  undivided  Hindu  family  possessed  as  suoh  of 
certain  ancestral  property.  Pemi  mortgagei  a  share  in  a  grove,  being  a 
portion  of  the  ancestral  joint  property,  to  the  defendant-appellant  Bhawani 
Prasad.  The  latter  instituted  a  suit  under  the  Transfer  of  Property  Act 
against  Pemi  to  recover  the  debt  by  sale  of  the  mortgaged  property  and 
obtained  a  decree  for  sale.  In  that  suit  Pemi's  sons  were  not  im pleaded. 
When  Bhawani  Prasad  applied  under  s.  89  of  the  Transfer  of  Property 
Act  for  an  order  absolute  for  sale  some  of  Pemi's  sons  intervened  and 
objected  to  the  order  being  made.  Their  objections  were  overruled. 
Accordingly  in  the  present  suit  Kallu,  Zorawar  and  Khiali,  three  out  of 
the  five  sons  of  Pemi,  ask  for  a  declaration  that  their  interests  in  the  joint 
properly,  of  which  they  declare  themselves  to  be  in  possession, 
is  not  liable  to  be  taken  and  sold  in  execution  of  the  decree  against 
their  father.  In  their  plaint  "many  matters  ware  alleged,  but  they . 
have  all  fallen  to  the  ground,  excepting  the  plea  that  as  the  plaintiffs, 
though  being  "  persons  having  an  interest  in  the  property  comprised  in 
the  mortgage,  "  of  which  interest  Bhawani  Prasad  had  notice,  were  not 
joined  as  parties  to  the  suit,  they  are  not  bound  by  the  decree  against 
their  father  and  that  their  interest  in  the  joint  property  could  not  be  sold 
to  satisfy  that  decree.  The  first  Court  dismissed  the  suit  on  tho  ground  that 
the  plaintiffs,  the  sons,  had  not  attempted  to  prove  that  their  father's  debt 
was  contracted  for  immoral  purposes.  The  lower  appellate  Court  held  that 
the  plea  as  to  non-joinder  of  the  sons  was  fatal  and  gave  a  decree  in  favor 
of  the  sons.  Hence  this  appeal  by  the  mortgagee  decree-holder. 

The  question  for  our  consideration  and  decision  is — can  the  interests 
of  the  sons,  the  respondents,  be  sold  under  the  circum-[567]stances 
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mentioned     above    io    execution     of   the    decree    against   the    father  ?        1895 
Now,   a.  85  of  the  Transfer  of  Property  Act  lays  down  in  very  compre-    JUNE  17. 
hensive    and   imperative   language   that  "  all  persons  having  an  interest 
in  the  property  comprised  in    a  mortgage  must  be  joined  as  parties    to       FULL 
any  suit   under    this    chapter  (i.e.,  chapter   IV)  relating  to  such  mort-     BENCH. 
gage."     The  suit  by  the  appellant  on  his  mortgage  against  his  mortgagor, 
Pemi,  was  a  suit  under  Chapter  IV  of  the  Transfer  of  Property  Act.     It     17  *•  33f 
is  clear  also  that,  as  Pami  had  sons,  and  as  the  mortgaged    property  bein^      (P-B.j  = 
ancestral  was  the  joint  undivided    property  of  Pemi  and  of  his   sons,  the  *8  A  W.M 
latter  were  persons  who  had  an  interest  in  the  property  comprised  in  the    U895)  212. 
mortgage.  They  therefore,  under  the  provisions  of  s.  85,  should  have  bean 
made  parties  to  the  suit.     They  were  not  so  impleaded.  No  question  has 
been  raised  as  to  appellant  having  notice  of  the  son's  interest.    He  has  not 
denied  that  ho  had  such  notice,  and  the  suit  and  this  reference  proceeded 
on  the  assumption    that  he    had  notice.     What   then  is  the  result  of  the 
appellant's  failure  to  implead  Pemi'g  sons  ?     That  question  is  answered  in 
very  distinct  and  unmistakeable  language  by  the  Full  Bench  of  this  Court 
in  the  case  of  Padri  Prasad  v.  Madan  Lai  (1).     Tnat  was  a  case  in  which 
a  parson  who   held  a  mortgage   executed  by    the  father  in  a  Hindu  joint 
family    sued  not  only   the   father   but    also  the  sons    on  the   mortgage. 
It  was  held  that  the  sons   were  properly  impleaded   in  their  fathers  life- 
time under   s.  85  of  the    Transfer  of  Property    Act,  and    the  Full  Bench 
added  : — "  If  the  plaintiffs  in   this  suit,  which   was  commenced  after  the 
Transfer  of  Property  Act,  1882,    came  into   force,  having    notice  that  the 
sons  had  an  interest   in    the  property,   had  omitted  to  join   them,    they 
could  have  obtained  a  decree  against  the  father's  interest  only,  and  could 
nob  have  obtained  a  decree  for  sale  ^hich  would  have  affected  the  interests 
of  the  sons  in  the  mortgaged   property."     I    was  one   of  the  -Judges  who 
concurred  in  that  dictum,  and  I  see  no  reason  whatever  for  dissenting 
from  it  now.     It  is  contended  however  that  the  dictum  is  merely  "  obiter," 
and    that    possibly    is    so,    as    it    was    not    strictly    necessary    for    the 
decision    of    the  case.     But  even    so.it   is  a  dictum  of  the  learned  Chief 
[568]  Justice,    in  which  the  five  other  Judges  of  the  Court  after  consult- 
ation unanimously  concurred. 

The  effect  of  the  non-joinder  of  Pemi's  sons  in  the  suit  on  the  mort- 
gage of  the  joint  property,  in  my  opinion,  is  that  those  sons  are  not  bound 
by  the  decree  in  that  suit  nor  are  their  interests  affected  by  it.  It  was 
faintly  contended  for  the  appellants  that  the  sons  were  not  persons  "  having 
an  interest  "  in  the  mortgaged  property.  In  my  opinion  tuere  is  no  force 
in  that  contention.  Each  of  the  sons  at  his  birch  acquired  an  interest  in 
the  ancestral  joint  property  of  tne  family  into  which  he  was  born,  and  I 
have  no  doubt  that  such  an  interest  is  "  an  interest  in  the  property  " 
within  the  meaning  of  s.  85  of  the  Transfer  of  Property  Act,  1882. 
It  was  further  contended  that  the  omission  to  implead  the  sons  did  not 
vitiate  the  decree  obtained  against  Pemi.  That  proposition  is,  I  think, 
correct  as  far  as  Pemi  is  concerned  ;  the  decree  having  now  become  final 
is  a  perfectly  good  decree,  though,  had  a  plea  of  non-joinder  of  necessary 
parties  been  taken  before  decree,  either  the  suit  would  necessarily  have 
been  dismissed  or  the  sons  would  have  been  added  as  parties  under  section 
32  of  the  Code  of  Civil  Procedure.  But  I  cannot  accede  to  the  further 
proposition  that  the  decree  is  a  good  decree  against,  and  is  one  which 
affects  the  interests  of,  the  sons:  unless  they  can  show  either  that  there 
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was  no  debt  of  the  father  or  that  fche  debt  was  contracted  for  immoral 
purposes.  To  affirm  Mich  a  proposition  would,  in  my  opinion,  have  the 
effect  of  repealing  pro  tanto  s.  85  of  Act  No.  IV  of  1882,  inasmuch  aa  ifc 
would  relieve  a  plaintiff  instituting  a  suit  under  Chapter  IV  of  Act  No.  IV 
of  1882  from  the  necessity  of  complying  with  the  imperative  require- 
ments of  that  section  in  the  matter  of  the  joinder  of  the  parties  jointly 
interested  in  the  mortgaged  property  as  members  of  an  undivided  Hindu 
family  of  whose  interest  the  plaintiff  has  notice. 

It  was  argued  that  under  the  "  pious  duty  "  incumbent  on  sons  in  a 
Hindu  family  of  paying  their  father's  debts  when  not  tainted  with  im- 
morality the  respondents  in  this  case  could  not  resist  the  appellant's 
claim  to  take  their  interests  in  the  joint  property  to  satisfy  their 
father's  debt.  Such  no  doubt  might  have  been  the  [569  j  case  if  the 
decree  against  the  father  had  been  a  simple  money  decree.  In  thab 
case,  the  ancestral  property  of  the  family  might  have  been  sold  in  exe- 
cution of  that  decree.  But  if  the  mortgagee  in  the  present  case  had  been 
content  to  ask  for  and  obtain  such  a  decree  he  would  have  subjected 
himself  to  the  risks  attaching  to  the  holder  of  a  simple  money  decrae,  su-ch 
for  instance,  as  that  he  would  not  be  entitled  under  clause  (c)  of  section 
295  of  the  Code  of  Civil  Procedure  to  have  the  proceeds  of  the  sale 
applied  (after  payment  of  expenses)  to  the  discharge  of  the  prin- 
cipal and  interest  due  on  his  incumbrance  in  priority  to  other  holders 
of  decrees  for  money.  That  is  one  of  the  risks  he  would  incur,  and  I 
may  also  mention  another  and  a  very  serious  risk  which  he  would  be 
subject  to  as  holder  of  an  ordinary  money  decree  against  the  father  only 
in  a  joint  Hindu  family,  there  being  in  existence  sons  who  were  not 
parties  to  the  decree.  Unless  the  holder  of  such  a  decree  takes  steps 
during  the  father's  lifetime  to  enforce  his  decree  by  attachment  of  the 
joint  ancestral  property,  he  cannot  after  the  father's  death  have  execution 
of  his  decree  against  the  joint  ancestral  property,  and  must  institute  a 
suit  against  the  sons  if  he  desire  to  enforce  against  them  the  "  pious  duty" 
of  paying  the  debt  of  their  deceased  father.  This  rule  is  very  fully  and 
clearly  laid  down  in  the  recent  case  of  Lachmi  Narain  v.  Kunji  Lai  (1) 
in  which,  after  an  elaborate  examination  of  the  authorities  bearing  on  the 
question  it  was  held  that  a  "  creditor  of  a  father  in  a  joint  Hindu  family 
governed  by  the  law  of  the  Mitakshara,  who  has  obtained  a  simple  decree 
for  money  in  a  suit  against  the  father  alone,  cannot  obtain  execution  of 
that  decree  against  the  joint  family  property  or  any  part  of  it  in  the  bands 
of  the  son  in  execution  of  that  decree  instituted  after  the  death  of  the  father 
and  not  being  a  proceeding  in  continuation  of  an  attachment  of  the  property 
affected  during  the  lifetime  of  the  father."  In  such  a  case  it  was  further 
held  that  "  if  the  creditor  desire  to  obtain  a  remedy  against  the  ancestral 
property  or  any  part  of  it  in  the  hands  of  the  son  he  must  seek  that  remedy 
in  a  suit  against  the  eon,"  in  answer  to  which  the  son  will  be  entitled  to 
prove  any  [570]  matter' which  would  be  a  defence  to  the  suit.  It  is 
impossible  to  entertain  any  doubt  as  to  the  correctness  of  the  rule 
of  law  propounded  in  that  case.  To  my  mind  it  goes  very  far  towards 
minimising  the  "  anomaly  "  on  which  so  much  stress  was  laid  at  the  bearing 
of  this  appeal.  That  anomaly  consisted  in  this,  that  the  holder  of  a  simple 
money  decree  against  the  father  alone  in  a  joint  Hindu  family  might  have 
execution  of  that  decree  against  the  joint  ancestral  property  of  the  whole 
family  (the  debt  not  being  one  tainted  with  immorality),  while  the  bolder 

4  (1)  16  A.  449, 
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of  a  decree  for  sale  under  the  Transfer  of  Property  Act  against  the  father 
alone  could  sell  in  execution  of  that  decree  the  interest  of  the  father  alone, 
if  the  view  of  the  law  for  which  the  respondents  contend  is  correct.  But 
the  force,  if  any,  of  that  anomaly  is  nouoh  lessened  by  the  consideration 
I  have  adverted  to  above,  and  further  I  would  add  that  if  the  appel- 
lant had  obeyed  the  law  laid  down  in  s.  85  of  the  Transfer  of  Property 
Act,  and  on  impleading  the  respondents  had  obtained  a  decree  for  sale 
against  them  also,  he  would  have  been  entitled  to  have  execution  of  that 
decree  against  the  whole  joint  ancestral  property,  whether  or  not  other 
persons  held  simple  money  decrees  against  the  father  or  against  any  of  the 
sona  or  against  all  of  them,  and  also  whether  or  not  the  father  bad  died 
before  process  of  execution  had  commenced.  Clearly,  if  a  plaintiff,  when 
instituting  a  suit  under  chapter  IV  of  the  Transfer  of  Property  Act,  com- 
plies with  the  provisions  of  s.  85  of  thai  Act.  he,  on  obtaining  a  decree  for 
sale,  occupies  an  immeasurably  stronger  position  than  the  holder  of  a 
simple  decree  for  money,  despite  of  the  length  to  which  the  rights  of  the 
latier  have  been  recently  extended  by  the  Privy  Council. 

In  my  opinion,  in  a  suit  under  Act  No.  IV  of  1882,  the  "  pious  lia- 
bility "  of  a  son  to  pay  his  father's  mortgage-debt  can  be  enforced  only  in 
a  suit  for  sale  properly  framed  for  that  purpose,  and  with  a  proper  array 
of  parties,  as  was  the  case  in  Badri  Prasad  v.  Madan  L.il,  where  the 
sons  were  imploded.  It  must  be  enforced  by  a  suit  for  sale  which  com- 
plies with  the  provisions  of  s.  85  of  the  Transfer  of  Property  Act,  and  not 
by  a  suib  in  which  those  provisions  are  entirely  disregarded. 

[571]  I  hold  that  the  present  is  not  the  stage  at  which  any  question 
of  a  son's  "  pious  duty  "  can  be  raised.  The  respondents  here  are  not 
directly  questioning  the  facb  that  such  a  "  pious  duty  "  is  incumbent  on 
them.  They  ask  for  no  more  than  a  declaration  that  the  decree  for  sale 
obtained  in  a  suit  for  sale  under  Act  No.  IV  of  1892,  to  which  they  were 
not  parties,  does  not  affect  their  interests  in  the  joint  property  mortgaged 
by  their  father.  They  do  not,  by  this  suit,  say  that  they  are  not  liable  to 
pay  the  debt  if  there  be  a  subsisting  debt  enforceable  against  them  by 
virtue  of  a  "  pious  duty,"  but  they  do  say  that  the  procedure  by  which  it 
is  sought  to  enforce  that  liability  on  them,  that  is  to  say  in  execution  of 
a  decree  for  sala  to  which  they  ought  to  have  been,  but  were  not,  made 
parties,  is  not  one  permitted  by  the  Transfer  of  Property  Act.  In  my 
opinion  that  contention  ought  to  be  allowed,  as  I  hold  that  here  the  liabi- 
lity arising  out  of  the  "pious  duty  "incumbent  on  the  respondents  cannot 
be  fixed  on  them  in  execution  of  a  decree  for  sale  under  the  Transfer  of 
Property  Act  obtained  against  their  father  alone.  Eecently  in  the  case 
of  a  prior  mortgagee  who  had  instituted  a  suit  for  sale  without  joining 
a  puisne  incumbrancer  of  whose  interest  he  had  notice — Janki  Prasad  v. 
Kishan  Dat  (1)  a  similar  rule  was  laid  down.  And  in  the  case  of  Matadin 
Kasodhan  v.  Kazim  Husain  (2)  the  object  of  s.  85  of  the  Transfer  of  Pro- 
perty Act  is  stated  to  be  to  "  enable  parties  to  protect  thier  own  interests 
and  to  prevent  litigation 

The  present  case  is  very  apt  illustration  of  the  mischief  which  s.  85 
was  intended  to  prevent ;  for,  had  the  mortgagee-appellant,  Bbawani 
Prasad,  obeyed  the  directions  of  that  section  by  impleading  Penci's  sons, 
this  suit  would  have  been  unnecessary  and  impossible.  The  present  liti- 
gation is  due  solely  to  the  appellants  having  disobeyed  the  plain  provisions 
of  the  law  and  not  to  any  fault  of  the  respondents. 
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I  cannot  possibly  assume  that;,  when  framing  Act  No.  IV  of  1882  the 
memhers  of  the  Legislature  lost  sight  of  so  well-known  and  so  widespread 
a  tenure  as  that  of  land  held  in  no-parcenary  by  a  joint  undivided  Hindu 
family.  Wbeu  therefore  s.  85  of  that;  Act  imposes  on  a  plaintiff  institut- 
ing a  suit  under  chapter  IV  [572]  of  the  Act;  the  obligation  of  joining  all 
parties  who  possess  an  interest  in  the  mortgaged  property,  and  of  whose 
interest  be  has  notice,  I  am  unable,  without  making  the  impossible  assump- 
tion mentioned  above,  to  see  my  way  to  inferring  that  the  Legislature  in- 
tended to  exempt  from  that;  obligation  a  plaintiff  who  institutes  a  suit  for 
sale  of  the  joint  property  of  an  undivided  Hindu  family.  The  wording  of 
s.  85  is  most  imperative.  It  contains  no  hint  that  it  is  not  to  bo  applied 
to  all  suits  under  chapter  IV  of  the  Transfer  of  Property  Act,  and,  that 
being  so,  I  am  of  opinion  that  the  obligation  imposed  by  it  should,  like 
other  positive  obligations  created  by  law,  be  enforced  by  a  Court  of  Justice. 

For  the  above  reasons  I  would  reply  in  the  affirmative  to  the  question 
referred  to  the  Full  Bench. 

KNOX,  J. — I  concur  with  what  the  learned  Chief  Justice  has  just  said. 
Personally,  I  never  had  any  doubt  but  that  the  question  set  out  in  the 
reference  could  only  be  decided  in  favour  of  the  respondents.  There  seemed 
no  room  for  a  dispute  upon  the  point.  The  imperative  provisions  of  s.  85 
of  Act  No.  IV  of  1882,  the  interpretation  placed  upon  tbat  section  by  the 
Court  in  Matadin  Kasodhanv.  Kazim  Husain  (1)  and  the  subsequent  deci- 
sion[in  Badri  Prasad  v.  Madan  Lai  (2)  in  my  mind.'pointed  irresistibly  to  the 
conclusion  that  the  decree  which  Bhawani  Prasad  obtained  was  one 
which  conveyed  the  father's  interests  only.  Still,  as  it  was  earnestly 
pressed  upon  us  by  a  leading  vakil  of  this  Court  that  the  question  was  not 
concluded,  and  it  wasa  question  which  in  the  interests  of  the  public  should 
be  placed  beyond  all  possible  doubt,  I  consented  to  make  the  reference. 
Moreover,  in  order  to  avoid  a  misconception  which  may  arise  from  what 
has  been  said  in  another  judgment  of  the  Court  in  this  case.sl  think  it 
well  to  point  out  that  the  decrees  for  sales  to  which  their  Lordships  of  the 
Privy  Council  referred  were  decrees  passed  before  the  Transfer  of  Property 
Act,  1882,  came  into  force. 

My  answer  to  the  reference  is  in  the  affirmative. 

BLAIR,  J. — I  also  would  unhesitatingly  answer  this  question  in  the 
affirmative,  for  the  adequate  and,  as  it  seems  to  me,  oonclu-[573]sive 
reasons  urged  by  the  Chief  Justice  and  my  brother  Burkitt.  I  have  no 
doubt  whatever  that  the  language  of  s.  85  of  the  Transfer  of  Property  Act 
is  absolutely  imperative.  I  see,  neither  in  that  section  nor  in  the  chapter 
which  contains  it,  any  hint  of  limitation  or  exception  ;  and  it  is  to  me 
quite  inconceivable  that  in  a  territory  peopled  by  Hindus,  an  immense 
number  of  whom  bold  their  property  under  the  Hindu  family  system,  they 
could  have  been  intended  by  the  Legislature  to  be  exempted  from  the  action 
of  s.  85,  unless  there  had  been,  which  there  are  not,  words  to  indicate 
such  exemption.  I  agree  with  my  brother  Burkitt  that  this  is  one  of  the 
cases  which  indicates  the  object  of  the  section  and  the  necessity  for  its 
enforcement.  I  also  would  answer  the  question  referred  in  the  affirmative. 

AlKMAN,  J. — I  concur  in  the  judgments  of  the  learned  Chief  Justice 
and  my  brother  Burktit,  and  would  answer  the  question  referred  in  the 
affirmative. 
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Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox,  Mr.  Justice       FULL 

Blair,  Mr.  Justice  Burkitt  and  Mr.  Justice  Aikman.  BENCH 

HDSAINI  BEGAM  (Petitioner)  v.  HUSAINI  BEGAM  AND  OTHERS 

(Opposite  parties)*    [30fch  May,  1895.]  15  A  W  N 

Act  No.  X  of  1870  (Land  Acquisition  Act>,  s.  %9  — Apportionment  of  compensation  referred    /.ago,  133 
to  Judge  —Denial  by  one  party  of, right  of  another  to  share  in  compensation — Appeal. 

Under  s.  39  of  Act  No.  X  of  1870  the  fact  that  oue  of  the  persona  concerned 
denies  altogether  the  right  of  another  of  such  persons  to  share  in  the  oomponsa- 
tion  awarded  will  not  prevent  an  appeal  lyiug  from  the  order  of  a  District  Judge 
apportioning  compensation,  Kishan  Lai  v.  Shankar  Singh  (I)  overruled. 

[Appr.,  5  C.L.J   301. J 

THIS  was  a  reference  to  the  Full  Bench  in  an  appeal  from  an  order 
of  the  District  Judge  of  Bareilly  under  s.  39  of  the  Land  Acquisition  Act, 
1870. 

The  order  of  reference  was  as  follows  : — 

EDGE,  C.  J.,  and  BANERJI,  J. — This  is  an  appeal  from  a  decision  of 
the  District  Judge  of  Bareilly  deciding  the  proportions  in  which  certain 
persons  claiming  an  interest  in  compensation  made  on  [574]  account  of 
the  acquisition  of  a  house  and  land  under  Act  No.  X  of  1870  were  entitled 
to  share  in  the  amount  of  compensation  which  had  been  settled  by  the 
District  Judge.  The  rival  claimants  deny  each  othei-'s  title  to  the  share 
in  the  amount  of  compensation.  The  preliminary  question  is  does  an 
appeal  lie,  under  s.  39  of  Act  No.  X  of  1870,  from  the  decision  of  the 
District  Judge  to  this  Court  ?  We  refer  this  question  to  a  Full  Bench  of  this 
Court.  Our  reason  for  making  this  reference  is  that  Straight  and  Mahmood 
JJ.,  in  Kishan  Lai  v.  Shankar  Singh  (1)  held  that  where  the  titles  of  rival 
claimants  were  mutually  denied  no  appeal  lay  under  s.  39.  The  soundness 
of  that  ruling  appears  questionable,  having  regard  to  the  wording  of  ss.  14 
37,  39,  and  particularly  of  the  definition  of  "  person  interested  "  in  s.  3  of 
that  Act.  It  would  appear  that  those  learned  Judges  omitted  to  notice 
that  definition. 

The  facts  of  the  case  are  sufficiently  stated  in  the  order  of  the  Full 
Bench. 

Moti  Lai,  for  the  appellant. 

Sundar  Lai  and  Gobind  Prasad,  for  the  respondents. 

The  judgment  of  the  Full  Bench  lEDGB,  C.J.,  KNoX,  BLAIR,  BANERJI, 
BURKITT  and  AIKMAN,  JJ.)  was  delivered  by  Edge,  C.J  :— 

JUDGMENT. 

In  this  case  land  was  taken  under  the  compulsory  provisions  of  Act 
No.  X  of  1870.  The  parties  could  not  agree  as  to  the  amount  of  compen- 
sation, nor  could  they  agree  as  to  the  apportionment  of  the  compensation, 
and  accordingly  the  Collector  of  Pilibhit  referred  the  matter,  under  s.  15  of 
the  Act,  to  the  Court  of  the  District  Judge  of  Bareilly  for  determination. 
The  District  Judge  settled  the  amount  of  the  compensation,  and  he  also 

*  First  Appeal,  No.  293  of  1893,  frcm  an  order  of  T.  R.  Bedfern,  Esq.,  District 
Judge  of  Bareilly,  dated  the  30th  Juna  1893. 

(1)  8  A.W.N.  (1888)  170. 
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1895  decided  the  proportions  in  which  the  parties  interested,  within  the  mean- 
MAT  30.  iQg  of  s.  39  of  the  Act,  were  entitled  to  share  in  such  amount.  One  of 
the  claimants,  namely,  Musammat  Husaini  Begam,  claimed  to  be  entitled 
FULL  to  the  whole  of  the  compensation  awarded.  •  The  District  Judge  awarded 
BENCH.  her  only  a  portion  of  the  compensation.  From  that  decision  of  ths 
District  Judge,  Musammat  Husaini  Begam  appealed  to  this  Court. 
17  A.  373  When  tho  appeal  was  called  on  forbearing  before  a  Division  Bench, 
(P.B.)=  t;he  learned  vakil  for  the  respondents,  relying  upon  the  decision  of 
IS  A.W.N.  [575]  this  Court  in  Kishan  Lai  v.  Shankar  Singh  (1)  raised  an  objection 
(1895)  133.  jj0  the  hearing  of  this  appeal  on  the  ground  that  the  appeal  did  not 
lie,  as  Husaini  Begam's  right  to  share  in  the  compensation  was  not 
only  not  admitted,  but  was  disputed.  The  Division  Bench  doubting 
the  correctness  of  the  decision  in  Kishan  Lai  v.  Shankar  Singh 
referred  to  the  Full  Bench  the  question  whether  the  appeal  lay.  The 
learned  Judges  who  decided  in  Kishan  Lai  v.  Shankar  Singh  that  the 
appeal  in  that  case  did  not  lie  were  under  the  impression  that  no  appeal 
lay  under  s.  39  of  Act  No.  X  of  1870,  as  to  the  apportionment,  if  the  title 
of  the  appellant  to  share  in  the  amount  awarded  was  disputed  and  not 
admitted.  Those  learned  Judges  overlooked  the  definition  of  s.  3  of  Act 
No.  X  of  1870.  By  that  section  a  "  person  interested  "  is  thus  defined  : — 
"  The  expression  '  person  interested'  includes  all  persons  claiming  an 
interest  in  compensation  to  be  made  on  account  of  the  acquisition  of 
land  under  this  Act."  What  the  Judge  has  to  do  under  s.  39,  so 
far  as  the  apportionment  is  concerned,  is  to  "  decide  the  proportions 
in  which  the  persons  interested  are  entitled  to  share  in  such  amount." 
Such  amount  is  the  amount  of  compensation  which  has  been  settled. 
There  is  nothing  in  the  section  to  suggest  that  the  Judge  should  not 
decide,  as  between  rival  claimants  to  compensation,  whether  those  claim- 
ants respectively  claim  the  whole  amount  or  a  proportionate  part  only,  all 
questions  of  title  upon  which  their  right  to  share  in  the  amount  and  the 
proportion  to  be  awarded  to  them  respectively  would  depend.  The  defini- 
tion clause  shows  that  the  words  "  person  interested"  are  not  confined  to 
persons  whose  title  to  share  in  the  amount  awarded  has  been  admitted. 
In  our  opinion  the  judgment  of  tbo  Court  in  Kishan  Lai  v.  Shankar  Singh 
was  wrong.  The  High  Court  at  Bombay  has  held  in  Kashim  volad 
Kamal  Naik  v.  Aminbi  kom  Gavasumiya  and  the  Collector  of  Belgaum  (2) 
that  an  appeal  lay  in  a  case  under  such  circumstances,  the  case 
before  that  Court  being  one  in  which  each  of  the  claimants  laid  claim 
to  the  entire  amount  of  the  compensation,  consequently  denying  the 
title  of  the  ofcher  to  any  share  in  the  compensation.  It  is  also  clear 
from  the  judgment  of  their  Lordships  of  the  Privy  Council  in  Rajah 
[576]  Nilmoni  Singh  v.  Ram  Bundhoo  Roy  (3)  that,  subject  to  the  appeal 
given  by  s.  39  of  Act  No.  X  of  1870,  the  decision  of  the  Judge  ucder  that 
section  is  final  and  cannot  be  questioned  by  a  suit,  and  that  the  proviso  to 
s.  40  only  applies  to  the  cases  of  persons  whose  rights  have  not  been 
determined  under  the  earlier  clauses  of  the  Act,  such  as  minors  or  per- 
sons under  disability  who  did  not  appear  at  the  inquiry  as  to  the  amount 
to  be  awarded  as  compensation.  This  is  a  further  reason,  if  further  reason 
were  required,  why  we  should  interpret  s.  39  as  giving  a  right  of  appeal 
in  such  a  case  as  this,  and  our  opinion  is  that  the  appeal  in  this  case  lay. 
With  this  answer  to  the  question  submitted  to  the  Full  Bench  the  appeal 
will  go  back  for  disposal  to  the  Bench  which  referred  the  case. 


(1)  8  A.W.N.  (1888)  170. 


(2)   16  B.  525. 
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MAY  31, 


Before  Sir  John  Edge,  Kt,,  Chief  Justice,  and  Mr.  Justice  Banerji.          APPEL- 


QUEEN  EMPRESS  u.  GOBINDA  AND  ANOTHER.* 
[31  st  May,  1895.] 

No  XLV  of  1860  (Indian  Penal  Code},  a.  411 — Evidence — Pointing  ovt  stden  pro> 
perty  concealed  in  a  place  not  undir  the  accused's  control. 

Where  the  sole  evidence  against  a  person  charged  with  an  ofienoe  under  s.  411 
of  the  Indian  Penal  Code  consisted  of  the  fact  that  the  accused  had  pointed  out 
the  place  where  some  of  the  stolen  property  was  concealed  in  the  field  of  another 
person  :  held  that  this  was  not  in  itself  sufficient  evidence  to  support  a  conviction 
under  the  abovementioned  section. 

[P.,  13  Cr.  L.J.  127  (128)  =  16  C.W.N.  238  =  13  Ind.  Cas.  783  (7S4) ;  155  P.L.R.  1908 
=  21  P.W  R.  1908  (Cr.)  ;  92  P.L.R.  (1902)  ;  R.,  51  P.L.B  1905  =  2  Cr.  L  J.  230  ; 
29  P.W  R.  1912  (Cr.)=46  P.L.R.  1912  =  13  Ind.  Cae.  220  =  13  Cr.  L.J.  28.] 

THIS  case  was  referred  to  a  Division  Bench  by  Aikmaa,  J.,  for  the 
reasons  expressed  in  the  following  order  : — 

"  I  refer  this  appeal  for  hearing  to  a  Division  Bench.  The  convic- 
tion of  the  appellant;  is  based  merely  on  evidence  that  he  pointed  out  a 
spot,  in  a  field,  not  his  own,  where  certain  stolen  property  was  found,  and 
dug  up  the  property  therefrom.  The  conviction  could  not  according  to 
the  ruling  of  Tyrrell,  J.,  in  the  case  of  Empress  v.  Kinhar  (Weekly  Notes, 
1881.  r.  94),  and  the  ruling  of  Duthoit,  J.,  in  an  unreported  case,  Empress 
V.  Binda  (Criminal  Appeal,  No.  742,  decided  on  the  12th  of  January, 
1885),  be  supported  on  the  evidence.  But  it- appears  to  me  that  the  rule 
laid  down  in  the  cases  just  referred  to  is  somewhat  too  broadly  stated.  I 
[577]  think  it  right  that  the  point,  which  is  an  important  one,  should  be 
considered  by  two  Judges  and  order  accordingly." 

The  Government  Pleader  (Munshi  Ram  Prasad),  for  the  Crown, 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI.  J. — Some  articles  were  stolen  on  the 
23rd  of  December  1894.  Some  of  these  were  found  in  the  house  of 
Dhankua  and  some  in  his  field.  He  gave  no  reasonable  explanation  how 
he  came  to  be  in  possession  of  the  articles  found  in  his  house.  He  was 
rightly  convicted  under  s.  411  of  the  Indian  Penal  Code,  and  we  dismiss 
his  appeal. 

Gobinda  has  baen  convicted  of  an  offence  made  punishable  under 
S.  411  of  the  Indian  Penal. Code.  He  pointed  out  a  place  in  the  field  of 
another  man  ia  which  some  of  the  stolen  articles  were  found.  There  is 
no  ether  evidence  against  him.  The  mere  fact  that  a  person  points  out  a 
place  where  stolen  property  is  concealed,  if  that  place  is  not  in  his  own 
house  or  in  his  own  field,  but  is  in  the  field  of  another  man,  is  not  suffi- 
cient, in  our  opinion,  to  entitle  the  Court  to  find  that  the  person  who 
pointed  out  the  stolen  article  had  received  it,  or  retained  it,  knowing  it  to 
be  stolen.  There  must,  to  support  a  conviction  in  such  a  case,  be  some 
evidence  which  suggests  that  the  accused  himself  concealed  the  article,  in 
the  place  where  it  was  found.  It  is  not  sufficient  for  a  conviction  that 
the  accused  pointed  out  the  stolen  article,  if  it  is  left  doubtful  whether 
the  accused  or  some  other  person  concealed  the  stolen  article,  or  that  the 

*  Criminal  Appeals,  NOB.  352  and  353  of  1895, 
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1895        accused  obtained  in  some  other  way  information  that  the  stolen  property 
MAY  31,     was  in  the  place  where   it  was  found.     In  Gobinda's  case  we  allow  hia 

appeal,  and,  setting  aside  his  conviction  and  sentence,  we  acquit  him  of 

APPEL-     tbe  charge  of  which  he  has   been   convicted   and  direct  that  he  be  at  once 

LATE      released. 
CRIMINAL. 

17  A.  578  =  15  A.W.N.  (1893)  J32. 

1?   A.  old  = 

15  A.W.N,  [578]  APPELLATE  CIVIL. 

(1895)  226. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


PATESHURI  PARTAP  NARAIN  SINGH  AN-D  ANOTHER  (Defendants)   ?;. 
BHAGWATI  PRASAD  (Plaintiff)*     [3rd  June,  1895.] 

Act  No,  VII  of  1889  (Succession  Certificate  Act;,  s,  4 — Joint  Hindu  family  — Suit  by 
survivor  for  debt  due  (v  joint  family— Evidence— Presumption  as  to  nature  of  debt 
wilier e>  the  iamily  is  joint. 

Where  a  debt  is  advanced  from  the  funds  of  a  joint  Hindu  family  and  is  due  to 
that  family,  no  certificate  under  Act  No.  VII  of  1889  is  necessary  to  enable  the 
survivor  of  such  family  to  recover  the  said  debt. 

Such  debt  as  above  being  a  bond-debt,  it  is  not  necessary  that  it  should  appear 
in  the  bond  that  the  funds  were  those  of  a  joint  family. 

Jagmohandas  Rilabhai  v.  Allu  Maria  Duskal  (1)  followed. 

[R..7C.L.J.  658  (664)  =  12  C.W.N.  145.] 

THIS  was  a  suit  for  sale  on  a  mortgage  executed  by  the  father  of  the 
defendants,  the  Eaja  of  Basti  and  bis  brother,  in  favour  of  the  plaintiff's 
father.  With  the  Kaja  and  his  brother  were  joined  as  defendants  several 
other  persons  who  were  purchasers  or  mortgagees  of  some  of  the  villages 
mortgaged  by  the  deed  upon  which  the  suit  was  brought.  In  the  third 
paragraph  of  the  plaint  tbe  plaintiff  stated  : — "  That  Babu  Sarju  Prasad, 
the  father  of  the  plaintiff,  and  the  plaintiff,  were  the  members  of  a  joint 
Hindu  family  ;  and  so  long  as  the  family  was  joint,  he  had  no  source  of 
income.  Babu  Sarju  Prasad,  Mahajan,  died  on  tbe  29th  February,  1888, 
while  the  family  was  joint ;  and  the  plaintiff  by  right  of  survivorship 
obtained  possession  as  owner  of  all  the  property  of  tbe  joint  family 
including  the  bond  sued  on.  He  is  therefore  competent  to  maintain  this 
suit." 

The  defendants,  the  Raja  of  Basti  and  his  brother,  pleaded  inter  alia 
that  they  and  their  father,  tbe  original  mortgagor,  had  constituted  a  joint: 
Hindu  family ;  that  the  debt  for  which  tbe  mortgage  had  been  given  had 
been  incurred  for  immoral  purposes,  and  that  therefore  it  was  not  charge- 
able on  the  ancestral  property  of  tbe  family.  They  also  pleaded,  in  the 
fourth  paragraph  of  their  written  statement,  that  "the  plaintiff  has  not 
obtained  a  certificate  of  heirship,  and  his  claim  without  doing  so  is  in- 
admissible." 

[579]  The  Court  of  first  instance  (Subordinate  Judge  of  Gorakbpur 
found  that  the  debt  was  not  tainted  with  immorality,  and,  disallowing  the 
pleas  of  the  various  subsequent  mortgagees  and  purchasers,  passed  a 
decree  in  favour  of  the  plaintiff.  The  Subordinate  Judge  framed  an  issue 

*  First  Appeal,  No.  51  of  1893,  from  a  decree  of  Babu  Brijpal  Das,  Subordinate 
Judge  of  Gorakhpur,  dated  the  29th  November  1892. 

(1)  19  B.  338. 
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on  the  question    whether  a   certificate  of  succession   was  necessary,  but       1895 
came  to  no  finding  upon  it.  JUNE  3. 

The  two  principal   defendants  appealed  to   the  High  Court,  and,  the        " 
case  coming  on  for  hearing  before  Edge,    O.J.  and    Banerji,  J.,  the  follow-     APPEL- 
ing   order   of  reference  was  made  : — "  The  defendants,  who  are  appellants       LATB 
here,  as    their    4th  plea    in  their  written  statement  pleaded  "  that    the      OlVIL. 
plaintiff  has  not  obtained  the  certificate  of  heirship,  and  his  claim  without 
doing  so  is  inadmissible."     The  Subordinate  Judge   framed  an  issue,  viz.,   "A.  578  = 
the  13bh,  on  that  plea.    He  did  not  try  it.  If  the  certificate  was  necessary,   1!  A.W.N. 
the  plaintiff  was  not   entitled  to  have  a   decree  passed   until  he  produced   *  3  * 

the  certificate.  Mr.  Reida&ys  that  no  certificate  was  necessary  because 
it  is  alleged  in  paragraph  3  of  the  plaint  that  the  father  of  the  plaintiff  and 
the  plaintiff  were  members  of  a  joint  Hindu  family,  and  that  the  plain- 
tiff by  right  of  survivorship  obtained  possession  as  owner  of  all  the  pro- 
perties of  the  joint  family  including  the  bond  sued  on.  If  it  be  the  law 
that  the  survivor  of  a  joint  Hindu  family  can,  without  producing  a  certifi- 
cate under  the  Act,  obtain  a  decree  for  a  debt  which  on  the  face  of  it  be- 
came due  to  a  deceased  member  of  the  family,  then  paragraphs  of  the 
plaint  was  in  effect  put  in  issue  by  paragraph  4  of  the  written  statement, 
and  the  issue  ought  to  have  been  tried.  We  have  been  referred  by 
Mr.  Viddya  Charan  Singh  to  the  case  of  Venkataramanna  v.  Venkayya  (1) 
and  to  the  case  of  Vaidyanatha  Ayyar  v.  Chmndsami  Naik  (2).  We  express 
no  opinion  on  either  of  those  cases.  We  make  an  order  under  s.  566  of 
the  Code  of  Civil  Procedure,  and  direct  the  Subordinate  Judge  to  try  the 
13th  issue  framed  by  the  Subordinate  Judge,  Babu  Brji  Pal  Das,  and  to 
return  the  finding  to  this  Court.  It  appears  that  there  is  no  evidence  to 
the  record  on  this  issue  one  way  or  the  other.  The  Subordinate  Judge 
will  permit  the  parties  to  produce  evidence  on  this  issue.  Ten  days  will 
be  allowed  for  filing  objections  on  the  return." 

[580]  On  this  order  the  Subordinate  Judge  found  "  that  the  debt  was 
due  to  the  plaintiff  and  his  father  as  members  of  a  joint  Hindu  family." 

The  appeal  being  again  put  up  with  certain  objections  filed  by  the 
respondent. 

Mr.  T.  Conlan  and  Munshi  Gobind  Prasad,  for  the  appellants. 

The  Hon'ble  W.  M.  Colvin,  Mr  A.  H.  S.  Reid,  Munshi  Jwala 
Prasad,  Munshi  Ram  Prasad  and  Munshi  Madho  Prasad,  for  the  res- 
pondent. 

The  following  judgment  was  delivered  : — 

JUDGMENT. 

EDGE,  C.  J.,  and  BANEBJI,  J.  —In  first  appeal  No.  14  of  1893,  in 
which  the  judgment  was  delivered  on  the  18f.h  of  December,  1894,  we 
fully  considered  the  question  of  the  alleged  immorality  and  the  question 
of  the  alleged  gift.  It  is  not  suggested  that  there  is  any  feature  this  case 
which  would  make  us  alter  the  view  of  the  facts  which  we  then  took. 

On  the  question  of  there  being  any  necessity  for  a  certificate  under  the 
Act  No.  VII  of  1889,  the  findings  on  remand  show  that  the  debt  was 
advanced  from  the  funds  of  a  joint  Hindu  family  and  is  due  to  that  family. 
There  was  consequently  no  necessity  for  a  certificate  in  the  suit  by  the 
survivors. 

(1)  14  M.  377.  (2)  17  M.  108. 
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In  our  opinion  ib  ia  not  necessary  in  such  a  case  tbab  it  should  appear 
in  the  bond  that  the  funds  were  those  of  a  joint  Hindu  family,  and  we 
agree  with  the  case  of  Jagmohandas  Kilabhai  v.  Allu  Maria  Duskal  (1). 

The  other  grounds  were  not  pressed.  We  dismiss  this  appeal  with 
costs.  We  have  given  effect  to  the  objections  filed  to  the  findings  on 
remand. 

Appeal  dismissed. 


17  A.  581  (F.B.)  =  15  A.W.N.  (1895;  128. 
[581]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox,  Mr.  Justice 
Blair,  Mr.  Justice  Banerji,   Mr.  Justice  Burkitt  and  Mr.  Justice    Aikman. 


NARINDRA  BAHADUR  PAL  (Defendant)  v.  KHADIM  HUSAIN  AND 
OTHERS  (Plaintiffs).*  (7th  June,  1895.] 

Act  No. XXXII  of  1839— Act  No.  IV  of  1882  (Transfer  of  Propirty  Act),  s*.  83,  89— 
Mortgage — Non-contractual  post  diem  interest — Su"h  intetest  not  part  o>  the  mort- 
gage money — Act  Nc.  XV  of  1877  (Indian  Limitation  Act),  Sch.  ii,  Art.  116. — 
Limitation. 

When  in  a  suit  for  Rate  under  as.  88  and  of  Act  No.  IV  of  1882  a  Court 
allows  under  Act  No.  XXXII  of  1839  interest  post  diem,  its  decree  so  far  as  such 
post  diem  interest  is  concerned  is  not  a  decree  for  sale  under  section  98,  but  is  a 
decree  for  money  which  oan  be  executed  in  the  manner  provided  for  the  execution 
of  simple  money  decrees.  Bikramjit  Ttivari  v.  Durga  D^al  Tewari  (2)  dissented 
from. 

Article  116  of  sob.  ii  of  Act  No.  XV  of  1877  applies  to  a  claim  to  have 
interest  allowed  under  Act  No.  XXXII  of  1839  ia  respect  of  the  nou-payment 
on  the  due  date  of  the  money  due  under  a  registered  mortgage  deed,  if  the  suit 
is  not  brought  within  six  years  of  the  breach  of  contract. 

£Diss  ,  19  A.  39  (P.C.)  =  1  C.W,N.  52  =  6M.L.J.  214  =  7  Sar.  88;  R.,  18  A.  316  (319)! 
24  0.  699  (F.B.)  =  1  C.W.N.  437  !  12  C.F.L  R.  18  ;  D.;  22  B.  107  (109).] 

THK  facts  of  this  case  are  fully  stated  in  bhe  Judgment  of  the  Court. 
Babu  Jcgindro  Nath  Chaudhri,  for  the  appellant. 
Mr.  D.  N.  Banerji,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  KNOX,  BLAIR,  BANERJI,  BURKITT  aud  AIKMAN,  JJ.™ 
On  the  23rd  of  April,  1892,  the  plaintiffs,  who  are  the  respondents  in  this 
appeal,  brought  a  suit  in  the  Court  of  the  Subordinate  Judge  of  Gorakhpur 
praying  for  a  decree  for  sale  under  s.  88  of  Act  No.  IV  of  1882  of  bhe  villages 
Birari  and  Bbadwa  on  a  mortgage  dated  the  28bh  of  April,  1879,  and 
also  praying  that  in  bhe  event  of  the  sale  proceeds  of  the  bwo  villages  not 
being  sufficient  for  the  satisfaction  of  the  demand  of  the  plaintiffs,  an 
order  might  be  entered  in  the  decree  for  recovery  of  the  balance  of  the 
amount  which  might  be  decreed  from  the  other  moveable  and  immoveable 
property  of  the  defendants.  The  amount  claimed  was  Rs.  17,  906,  of 
which  Rs.  7,000  was  claimed  as  principal  and  Rs.  10,906  as  interest. 

The  only  pleas  raised  in  the  written  statement  which  are  relied 
upon  in  the  grounds  of  this  appeal  were  that  there  was  no  condition 
[582]  in  the  mortgage-deed  for  the  payment  of  interest  after  the  due  date, 


(1)  19  B.  338, 
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and  that  by  reason  of  limitation  the  plaintiffs  were  not  entitled  to  interest       1895 
as  damages.  JUNE  7, 

The  mortgage-deed  was  one  not  presenting  any  difficulties  of  construe-      pnTT- 
tion.     The  principal  money  was  Es.    7,000,  upon  which  interest  at  the 
rate  of  one  rupee  per  centum  per  mensem  was  agreed   to   be  paid.     The    BENCH, 
condition  as  to  the  repayment  of  the  principal  and  the  payment  of   the     ^  ^  981 
interest  was,  as  correctly  translated,  as  follows  : —  (F.B  )  = 

"I  therefore  covenant  and  execute  this  bond  that    the    aforesaid  sum    is  A.W.H. 
(Ks.  7,000)  with  interest  at  the  rate  of  one  per   cent  per  mensem   from  (1395)  128. 
to  day's  date  until  the  date  of  realisation  within  one  year  I   shall  pay  and 
satisfy."     The   other   subsequent  material  clauses  in  the  mortgage-deed 
were  as  follows  : — 

"In  lieu  of  tbe  said  sum  of  money  I  mortgage  and  hypothecate  the 
entire  mauzas  Birari  and  Bhadwa,  tuppa  Jhar  Kola,  pargana  Mahawli, 
belonging  exclusively  to  myself,  and  which  are  in  no  way  alienated,  and 
in  my,  this  executant's,  possession  and  occupation  ;  and  until  I  pay  in 
full  the  whole  of  the  amount  of  principal  and  interest  at  the  aforesaid  rate 
I  shall  not  transfer  tbe  aforesaid  shares  to  any  one  by  sale  or  mortgage. 
When  I  pay  off  the  principal  with  interest  I  shall  obtain  a  registered 
receipt  from  the  said  Shaikhs.  If  I,  from  any  reason  whatsoever,  pay 
the  money  into  the  Treasury  of  the  Court,  I  shall  not  claim  any  costs 
incurred  by  me.  *  If  I  fail  to  pay  the  money  with  interest  on 

the  due  date,  the  said  Shaikhs  shall  have  power  to  recover  the  said  sum 
of  money  together  with  interest  at  the  rate  of  one  per  centum  per 
mensem  and  costs  from  the  mortgaged  property  and  other  properties 
moveable  and  immoveabie  belonging  to  me.*  *  The  money  which 

I  shall  pay  shall  first;  be  credited  towards  interest  and  the  balance  towards 
the  crincipal.  If  during  the  currency  of  the  stipulated  term  the  said 
mahajana  should  have  any  cause  of  uneasiness  on  account  of  any  act  on 
my  part,  the  said  mahajaus  shall  have  power  to  realise  the  principal  and 
interest  due  to  them  from  the  person  or  property  of  this  executant,  the 
details  of  which  are  given  above,  and  shall  not  wait  for  the  expiry  of  the 
stipulated  period."  * 

[583]  The  Subordinate  Judge,  who,  through  negligence  or  otherwise, 
apparently  mistranslated  the  mortgage-deed,  stated  that  on  a  peiusal  of 
the  deed  he  was  of  opinion  that  the  parties  intended  that  interest  should 
continue  to  run  until  payment,  and  that  it  was  not  intended  that  the 
payment  of  interest  should  be  restricted  to  one  year,  and  be  gave  the 
plaintiffs  a  decree  for  Es.  17,906  with  costs  and  future  interest  at  the 
rate  of  8  annas  per  centum  per  mensem,  and  ordered  that  if  the  amount 
decreed  should  not  be  paid  within  four  months  the  property  should  be  sold. 
The  principal  defendant  appealed  from  that  decree.  In  consequence  of  a 
recent  rtilirg  of  the  High  Court  at  Calcutta  in  Bikramjit  Tewari  v.  Durga 
Dyal  Tewari  (1)  the  appeal  was  referred  to  a  Full  Bench. 

For  the  defendant-appellant  it  was  contended  that  by  the  deed 
interest  ran  from  the  date  of  the  deed  (the  28th  of  April,  1879)  until 
payment  within  one  year  from  that  date,  and  if  payment  were  not  made 
within  the  year  then  that  interest  ran  for  one  year  from  the  date  of  deed 
and  not  longer,  und  that  the  other  conditions  of  the  deed  binding  the 
mortgagor  not  to  transfer  the  mortgaged  property  and  giving  the  mort- 
gagees power  in  case  payment  was  not  made  to  recover  the  principal  with 

(1)  31  0.  374. 
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interest  were  common  form  conditions  which  are  inserted  in  nearly  all 
mortgage-deeds  in  these  provinces,  whether  the  mortgage-deeds  confine 
the  mortgagee's  liability  for  the  payment  of  interest  to  interest  during  the 
term  of  the  mortgage,  or  provide  for  the  payment  of  interest  not  only 
during  the  fixed  term  of  the  mortgage  but  after  the  due  date  of  the  mort- 
gage. It  was  also  contended  on  behalf  of  the  appellant  that  interest 
which  might  be  allowed  by  a  Judge  under  Act  No.  XXXII,  1839,  upon  a 
mortgage  was  of  the  nature  of  damages  and  was  not  of  the  nature  of 
contractual  interest,  and  in  any  event  that  it  was  not  "  interest  on  the 
mortgage"  within  the  meaning  of  s.  86  of  Act  No,  IV  of  1882,  and  that 
in  this  case  the  claim  in  respect  of  interest,  either  as  called  interest  or  as 
damages,  after  the  expiration  of  the  year  from  the  date  of  the  mortgage 
was  barred  by  the  Indian  Limitation  Act,  1877.  For  the  apoellaut  the 
following  authorities  were  relied  upon  :  Gooke  v.  Foiuler  (lj,  Bishen  Dayal 
[584  J  v.  Udit  Narain  (2),  Mansab  Ali  v.  Gulab  Chand  (3),  Bhagwant  Singh 
v.  Daryao  Singh  (4),  Sri  Niwas  Bam  Pande  v.  Udit  Narain  Misr  (5),  and 
Gudri  Roer  v.  Bhuboneswari  Goomar  Singh  (6). 

For  the  plaintiffs-respondents  it  was  contended  that,  according  to  the 
mortgage-deed,  interest  as  such  was  payable,  not  only  for  the  term  of  the 
mortgage  but  after  the  due  date,  and  in  any  event  thai  the  Oourt  could 
allow  interest  after  the  due  date  under  Act  No.  XXXII  of  1839,  and  that 
interest  so  allowed  was  not  to  be  considered  as  damages  but  as  interest 
which  the  parties  had  within  their  contemplation  when  the  mortgage-deed 
was  made,  as  they  must  be  presumed  to  have  known  the  provisions  of  Act 
No.  XXXII  of  1839,  and  that  that  Act  might  ba  applied  of  the  principal 
and  interest  due  under  the  mortgage  were  not  paid  on  the  due  date. 
It  was  also  contended  on  behalf  of  the  respondents  that  interests  allowed 
by  a  Court  under  Act  No.  XXXII  of  1839  on  the  non-payment  of  the 
principal  and  interest  on  the  due  date  of  a  mortgage  was  "  interest  on  the 
mortgage  "  within  the  meaning  of  s.  86  of  Act  No.  IV  of  1882.  For  that 
proposition  the  judgment  in  Bikramjit  Tewari  v.  Durga  Dyal  Teioari  (7) 
was  relied  upon.  It  was  also  contended  that  a  Courtcould  decree  interest 
under  Act  No.  XXXII  of  1839  notwithstanding  that  the  period  of  limita- 
tion prescribed  by  art.  116  of  the  second  schedule  of  the  Indian 
Limitation  Act,  1877,  had  expired  before  the  suit  had  been  brought.  It 
was  contended  that  this  was  the  legitimate  conclusion  to  be  deduced  from 
the  case  reported.  The  other  cases  relied  upon  on  behalf  of  the  respondent 
were  the  following : — The  anonymous  case  in  4  Taunton  876,  Price  v. 
The  Great  Western  Railway  Co.  (8)  and  London,  Chatham  and  Dover 
Railway  Go.  v.  South  Eastern  Railway  Co.  (9). 

In  our  opinion  the  construction  of  the  mortgage-deed  admits  of 
no  doubt.  The  term  was  one  year  from  the  28th  of  April,  1879.  The 
mortgagees  could  on  the  expiration  of  that  year  sue  for  and  [585] 
recover  the  principal  moneys  remaining  due  at  the  expiration  01  that 
year ;  in  certain  events  the  mortgagees  could,  before  the  expiration  of 
that  year,  sue  for  and  recover  the  principal,  and  interest  due  at  the  date  of 
their  suit.  On  the  other  hand,  the  mortgagor  could,  by  payment  to  the 
mortgagees  or  into  the  Treasury  of  the  Court  of  the  principal  and  interest 
due,  redeem  the  mortgage  even  before  the  expiration  of  the  year.  The 
payment  of  post  diem  interest  was  not  provided  for  by  the  mortgage-deed, 
and  certainly,  according  to  the  ordinary  construction  of  such  deeds  in 


(1)  L.  E.  7  H.  L.  27. 
(4)  11  A.  416. 
(7)  21  C.  274. 


(2)  8  A.  486.  (3)  10  A.  85. 

(5)  13  A.  330.  (6)  19  C.  19. 

(8)  16  M.  and  W.  244.  (9)  L.R.  1  Ch.  Div,  120. 

700 


N.   BAHADUR  PAL   V.   KHADlM   HUSAIN 


17  All.  586 


these  provinces,  which  we  believe  to  bo  correct,  was  not  contemplated  by 
the  mortgagor.  The  conditions  in  the  mortgage  deed  binding  the  morbga. 
gor  not  to  transfer  the  mortgaged  property,  and  giving  the  mortgagee 
power  to  recover  the  principal  money  with  interest  if  the  mortgagor  failed 
to  pay  the  principal  with  interest;  on  the  due  date,  or  ordinary  conditions 
commonly  inserted  in  mortgage-  deeds  in  these  provinces,  whether  it  is 
intended  that  interest  shall  run  only  to  the  due  date  or  shall  run  not  only 
to  the  due  date  but  after  due  date  and  until  the  principal  sum  shall  have 
been  paid.  Such  conditions  are  never  construed  in  this  Court  as  indicating 
that  interest  shall  continue  to  run  after  the  due  date. 

It  may  be  said  that  if  the  mortgagees  had  not  construed  the  mort- 
gage-deed as  providing  that  interest  should  continue  to  run  after  the  ex- 
piration of  the  year  which  began  on  the  28th  of  April,  1879,  why  did  they 
not  bring  their  suit  within  the  period  prescribed  by  art.  116  of  the  second 
schedule  of  the  Indian  Limitation  Act,  1877  ?  It  is  possible  that  the  mort- 
gagees may  have  misconstrued  the  mortgage-deed,  and  it  is  also 
possible  that  they  may  have  taken  the  same  view  of  the  law  as  was  taken 
in  Bikramjit  Tewari  v.  Durga  Dyal  Tewari  (1)  and  have  been  unaware  of 
the  application  of  art.  116  of  the  second  schedule  of  the  Indian  Limitation 
Act,  1877.  It  is  useless  to  speculate  as  to  the  reasons  which  may  have 
influenced  the  mortgagees.  What  we  have  to  decide  is,  what  was  the 
mutual  intention  of  the  parties  as  evidenced  by  the  mortgage-  deed.  We 
have  said  bhafc  in  our  opinion  the  construct,  on  of  the  mortgage-deed  is 
not  ooen  to  doubt.  If  the  construction  of  the  mortgage-deed  were  open 
[586]  to  doubt,  we,  sitting  here  to  administer  the  law,  would  be  bound 
in  justice,  equity  and  good  conscience  to  construe  the  mortgage-deed  in 
favour  of  the  mortgagor  and  against  the  mortgagees  on  any  doubtful  point. 
It  requires  but  little  knowledge  of  borrowers  and  of  money-lenders  in  these 
provinces  to  be  aware  that  it  rarely  happens  that  a  small  zamindar  or  an 
agriculturist  has  legal  assistance  of  any  kind  in  the  negotiation  for  a  loan 
on  mortgage  or  in  the  preparation  or  approval  of  a  mortgage-deed.  The 
borrower  goes  to  the  money-lender,  and  it  is  the  money-lender  who  pre- 
pares the  mortgage-deed  and  who  is  responsible  in  ninety-nine  cases  out 
of  one  hundred  for  the  language  used  in  it.  The  money-lender  is  a  shrewd 
man  of  business  ;  the  needy  zamindar  or  needy  agriculturist  may  under- 
stand the  cultivation  of  land  and  the  value  of  crops  and  seeds,  but,  until 
taught  by  bitter  experience  he  has  but  the  most  hazy  conception  of  legal 
phraseology.  It  would  be  as  reasonable  to  construe  a  doubtful  contract 
between  a  spider  and  a  fly  against  the  fly  as  it  would  in  these  provinces  be 
to  construe  a  doubtful  provision  in  a  mortgage-deed  against  the  mortgagor. 

When  by  a  mortgaged-deed  ib  is  provided  that  the  principal  and  inter- 
est at  an  agreed  rate  shall  be  oayable  at  a  certain  time,  and  the  mortgagor 
fails  to  make  payment  on  or  before  that  date,  it  is,  subject  to  the  provisions 
of  the  Indian  Limitation  Act  of  1877,  competent  to  a  Court  in  its  discre- 
tion to  allow  interest  after  the  date  certain  under  Act  No.  XXXII  of  1839 
provided  that  the  parties  have  not  contracted  themselves  out  of  that  Act. 
It  is  seldom  that  the  provision  in  the  Act  enabling  a  Court  to  allow  interest 
when  a  demand  in  writing  has  been  made  could  apply  in  a  transaction  of 
mortgage. 

It  is  quite  clear  that  the  interest  which  a  Court  may  allow  under  Act 
No.  XXXII  of  1839  is  not  contractual  interest.  The  allowance  of  such 
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interest  under  Act  No.  XXXII  of  1839  and  the  rate  which  may  be  allowed 
depend,  not  upon  the  agreement  of  the  parties,  but  entirely  on  the  discretion 
of  the  Court.  It  ia  allowed  as  compensation  for  the  breach  of  contract,  in  the 
one  case  to  pay  at  the  time  certain,  and  in  the  other  case  for  non-compliance 
with  demand  in  writing,  and  is  damages,  although  the  amount  of  such 
[887]  damages  is  ascertained  by  allowing  interest  at  a  rate  fixed  by  the 
Court  in  the  particular  case.  There  ia  on  this  point  no  difference  in 
principle  between  Act  No.  XXXII  of  1839  and  s.  28  of  the  3rd  and  4th 
William  IV,  Chapter  42.  In  England  interest  allowed  as  damages  under 
s.  28  of  the  3rd  and  4th  William  IV,  Chapter  42  does  uot  become  a  debt 
until  judgment,  when  it  becomes  part  of  the  judgment-debt. 

It  is  obvious  to  our  minds  that  article  116  of  the  second  schedule  of 
the  Indian  Limitation  Act,  1877,  would  apply  to  any  claim  to  have  interest 
allowed  under  Act  No.  XXXII  of  1839  in  respect  of  the  non-payment 
on  the  due  date  of  the  money  due  under  a  registered  mortgage- deed,  if 
the  suit  was  not  brought  within  six  years  of  the  breach  of  contract. 

Turning  now  to  Act  No.  IV  of  1882,  it  seems  to  us  fco  be  clear,  upon 
a  comparison  of  the  provisions  of  sa.  83,  84,  86,  88  and  92  of  that  Act, 
that  the  interest  on  payment  of  which  in  addition  to  the  principal  money 
a  mortgagor  may  prevent  foreclosure  or  sale  or  obtain  redemption  is  the 
interests  which  he  contracted  to  pay,  and  the  payment  of  which  was  secur- 
ed by  the  mortgage- deed.  Those  who  were  responsible  for  the  drafting 
of  the  Transfer  of  Property  Act,  1882  (Act  No.  IV  of  1882)  were  not 
always  careful  to  use  the  same  terras  to  express  the  same  meaning,  yet  it 
is  not  conceivable  that  it  was  intended  that  a  mortgagor  should  be  entitled 
to  redeem  under  s.  92  upon  payment  of  the  principal  money  and  the 
contractual  interest  due  under  the  mortgage-deed,  on  the  tiay  fixed  by  the 
Court,  plus  the  costs  of  suit,  if  any,  awarded  to  the  mortgagee,  and  that 
in  order  to  avoid  a  sale  under  ss.  88  and  89  he  should  be  obliged  to  pay, 
not  only  the  principal  moneys  and  the  contractual  interest  due  under  the 
eame  mortgage-deed  on  the  day  fixed  by  the  Court,  plus  the  costs  of  suit, 
if  any,  awarded  to  the  mortgagee,  but  in  addition  such  interest  as  might 
be  allowed  by  a  Oourb  under  Act  No.  XXXII  of  1839,  and  ye!;,  if  the 
decision  in  Bikmmjit  Tewari  v.  Durga  Dayal  Tewari  (1)  be  correct,  that 
is  the  result  of  sa.  88,  89,  and  92  of'Act  No.  IV  of  1882.  For  example, 
it  is  agreed  between  the  parties  in  this  case,  through  their  counsel  and 
[583]  vakils  respectively,  that  the  amount  due  for  principal  and  interest 
up  to  the  expiration  of  the  year  of  the  mortgage  is  Bs.  7,840,  and  that, 
if  the  decision  first  referred  to  of  the  Calcutta  High  Court  is  correct,  the 
decree  for  principal  and  interest  to  the  date  of  suit  must  be  for  Ks.  17,906. 
This  suit  was  instituted  on  the  23rd  of  April,  1892  OQ  the  22nd  of  April, 
1893,  the  mortgagor  might  have  deposited  in  Court  under  s.  83  of  Act 
No.  IV  of  1882  the  "amount  remaining  due  on  the  mortgage,"  which  was,  if 
our  construction  of  the  mortgage  be  correct,  Us.  7,840,  and  then  s.  84  would 
have  applied  :  or  the  mortgagor  might,  on  the  22ad  of  April  1892,  have 
instituted  a  suit  for  redemption,  and  under  s.  92  of  Act  No.  IV  of  1882 
he  would  have  been  entitled  to  a  decree  for  redemption  conditional  on 
his  paying  to  the  defendants  or  into  Court  the  sum  of  Rs.  7,840  and  the 
costs  of  suit,  if  any,  awarded  to  the  defendants.  There  is  no  question  under 
s.  92  of  interest  which  may  be  allowed  under  Act  No.  XXXII  of  1839.  The 
term  "  the  mortgage  money  "  of  s.  92  is  thus  defined  by  s.  58  (a) — "  the 
principal  money  and  interest  of  which  payment  is  secured  for  the  time 
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being  are  called  the  mortgage  money. "  We  do  not  suppose  that  any  one 
would  suggest  that  interest  which  might  be  allowed  by  a  Court  under  Aofc 
No.  XXXII  of  1839  could  be  brought  within  that  definition,  unless  the 
parties  had  specially  agreed  in  their  deed  that  any  interest  which  might 
be  allowed  by  a  Oourt  under  Act  No.  XXXII  of  1859  should  be  deemed 
to  be  interest  secured  by  the  deed.  We  have  never  seen  a  deed  contain- 
ing such  an  agreement.  Even  without  tho  light  afforded  by  a  considera- 
tion of  SB.  83,  84,  90,  92  and  94  of  Act  No.  IV  of  1882,  we  should  have 
had  no  doubt  that  the  term  "  interest  on  the  mortgage  "  of  s.  86  must  be 
interest  due  on  the  mortgage  and  not  interest  allowed  by  a  Court  under 
Act  No.  XXXII  of  1839 :  the  latter  interest  is  neither  due  nor  does 
it  become  due  on  the  mortgage  ;  it  becomes  due  under  the  decree  of  the 
Court  and  under  that  decree  alone,  and  consequently  is  not  part  of 
the  amount  on  default  of  payment  of  which  the  mortgaged  property  as 
such  may  be  sold  under  s.  89.  When  in  a  suit  for  sale  under  ss.  88 
and  89  a  Court  allows  under  Act  No.  XXXII  of  1839  interest  post  diem, 
its  decree,  so  far  as  such  post  diem  interest  is  [589]  concerned  is 
not  a  decree  for  sale  under  s.  88,  but  is  a  decree  for  money  which 
can  be  executed  in  the  manner  provided  for  the  execution,  of  simple 
money  decrees.  It  is  only  under  the  Transfer  of  Property  Act,  1882 
(Acfc  No.  IV  of  1882),  that  a  Court  can  in  a  suit  on  a  mortgage 
make  a  decree  for  sale  of  the  mortgaged  property  as  such,  and  a  Court 
has  not  jurisdiction  to  extend  those  sections  by  decreeing  a  sale  of  mort- 
gaged property  if  the  interest  which  it  allows  under  Acb  XXXII  of  1839 
be  not  paid. 

The  mortgage-deed  in  this  case  was  made  on  the  28th  of  April,  1879. 
The  only  decree  for  sale  of  the  mortgaged  property  which  could  be  made 
in  this  suit  was  a  decree  under  s.  88  of  Act  No.  IV  of  1882.  It  would 
work  a  grievous  hardship  on  a  second  mortgagee  who  had  advanced  his 
money  in  1883  on  the  same  security,  having  taken  the  precaution  to 
inform  himself  by  a  search  in  the  office  of  the  Kegistrar  of  Deeds  as  to 
the  nature  of  the  previous  incumbrance,  and  who  trusted  to  the  provisions 
of  Act  No.  IV  of  1882,  if  his  rights  were  postponed  and  the  first  mort- 
gagee should  under  a  decree  under  Act  No.  XXXII  of  1839  be  entitled  to 
be  paid  out  of  the  proceeds  of  a  sale  of  the  mortgaged  property  the 
interest  allowed  to  him  by  the  Court  under  Act  No.  XXXII  of  1839  before 
any  portion  of  the  proceeds  of  such  sale  should  be  applied  towards 
discharging  the  second  mortgage.  Such  was  nofe,  in  our  opinion,  the 
intention  of  the  Legislature  when  passing  Aoi  No.  IV  of  1882  and  enacting 
s.  295  of  Act  No.  XIV  of  1882. 

The  appellant  has  limited  the  relief  which  we  can  afford  to  him  in 
thia  appeal  by  his  prayer  in  his  memorandum  of  appeal,  which  is  : — 
11  that  the  award  of  post  diem  interest  to  the  amount  mentioned 
in  the  valuation  of  this  appeal  be  sab  aside  and  the  suit  to  that 
extent  be  dismissed."  The  amount  mentioned  in  the  valuation  of 
the  appeal  is  Rs.  9,750.  Deducting  that  sum  of  Rs.  9,750  from  the 
amount  decreed  by  the  Court  below,  we  give  the  plaintiffs  a  deoree 
for  the  balance,  and  order  that  upon  the  defendant-appellant  paying 
to  the  plaintiffs  or  into  Court  such  balance  on  or  before  the  27th  of 
November  next,  the  plaintiffs  should  deliver  up  to  the  defendant- 
appellant  or  to  such  person  as  he  may  appoint  all  documents  in  the 
possession  or  power  of  the  plaintiffs  relating  to  [590]  the  mortgaged 
property  and  shall  transfer  the  property  to  the  defendant-appellant  free 
from  all  incumbrances  created  by  the  plaintiffs,  or  any  of  them,  or  any 
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person  claiming  under  them,  or  any  o£  them  ;  but  that,  if  suoh  payment 
is  nob  made  on  or  before  the  27bh  of  November  next,  the  mortgaged 
property  or  a  sufficient  part  thereof  be  sold,  and  that  the  proceeds  of  the 
sale,  after,  defraying  thereout  the  expenses  of  the  sale,  be  paid  into  Court 
and  applied  in  payment  of  the  said  amount  found  due  by  us  to  the  ulain- 
tiffa  and  that  the  balance,  if  any,  be  paid  to  the  defendant-appellant  or 
other  persons  entitled  to  receive  the  same.  We  vary  the  decree  below, 
and  allow  this  appeal  to  the  extent  above  mentioned  with  costs  to  the 
appellant  in  this  Court,  and  otherwise  dismiss  the  suit. 

Decree  modified. 


I.L.R.,  18  ALLAHABAD. 


18  A.  1  =  15  A.W.N.  (1895)  123. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


SAJJAD  AHMAD  KHAN  (Defendant)  v.  KADRI  BEGAM  (Plaintiff).* 

[9th  May,    1895.J 
Muhammadan  law— Gift— "Musha" — Validity  of  gift — Possession, 

A  deed,  which  was  found  in  effect  to  be  a  deed  of  gift  comprising  zemindari 
•aad  other  property,  was  executed  on  the  22nd  of  May,  1890.  It  was  registered  on 
(he  24th  of  May,  aad  the  donor  died  on  the  iiGtb.  The  deed  recited—"  I  have 
placed  the  aforesaid  vendees  in  proprietary  possession  of  the  aforesaid  property  as 
my  representatives."  Mutation  of  names  was  subsequently  obtained  by  one  of 
the  donees  in  his  favour  on  the  basis  of  the  same  deed.  Held  that  this  was  a 
valid  and  effectual  gift  under  the  Muhammadan  law.  Mahomed  Bvksh  Khan  v. 
Hosseini  Bibi  (l)  and  Sheikh  Muhummad  Mumtaz  Ahmad  v.  Zubaidz  Jan  (2) 
referred  to. 

[F.,  141  P.L.R.  1901.) 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  Abdul  Majid,  for  the  appellant. 

Mr.  T.  Conlan  and  Maulvi  Ghulam  Mujtaba,  for  the  respondent. 

JUDGMENT. 

EDGE.  C.J.,  and  BANERJI,  J. — The  property  which  is  in  question  in 
thia  appeal  originally  belonged  to  one  Ahmad  Yar  Khan  and  was 
claimed  by  the  respondent,  his  widow,  by  right  of  inheritance  to  him. 
The  appellant  is  one  of  the  sons  of  Ahmad  Yar  Khan,  and  he  resisted  the 
claim  on  the  allegation  that  by  an  instrument  dated  the  22nd  of  May, 
1890,  Ahmad  Yar  Khan  had  sold  the  property  to  him  and  his  mother. 

The  Subordinate  Judge  has  held  the  instrument  of  the  22ad  of  May, 
1890,  to  be  a  deed  of  gift,  although  ostensibly  it  is  a  sale-deed,  and  he  is 
of  opinion  that  the  gift  is  invalid  by  reason  of  [2]  musha,  and  also 
because  possession  was  not  delivered  by  the  donor.  He  has  accordingly 
decreed  the  claim. 

Mr.  Abdul  Majid,  on  behalf  of  the  appellant,  has  not  questioned  the 
finding  of  the  Subordinate  Judge  that  the  deed  of  the  22nd  of  May,  1890, 
is  a  deed  of  gift.  He  contends  that  the  grounds  on  which  the  gift  has 
been  held  to  be  invalid  are  untenable. 

Upon  the  question  of  musha  the  ruling  of  their  Lordships  of  the 
Privy  Council  in  Amsfroonisha  Khatoon  v.  Abedoonissa  Khatoon  (3)  is  con- 
clusive so  far  as  the  zemindari  property  is  concerned.  It  was  held  by 
their  Lordships  in  that  case  that  the  rule  of  Muhammadan  law  that  a  gift 
of  musha  is  invalid  does  not  apply  to  definite  shares  of  zemindaris.  As 
regards  property  other  than  shares  in  zemindaris  claimed  in  the  suit,  if 
possession  was  taken  under  the  gift,  it  would  have  the  effect  of  transferring 

*  First  Appeal   No.   28   of    1894,  from  a   decree  of  Pandit  Rajnatb,  Subordinate 
Judge  of  Moraiabad,  dated  the  21st  December  1893. 

(1)  15  I.A,  81,  (2)  16  I.A.  205  =  11  A.  460.  (3)  2  I.A.  87, 
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1898        ownership,   although  the  gift  might   be  invalid  on  the  ground  of  musha. 
MAY  9.      This  was  held  by  tho  Privy  Council  in  Sheikh  Muhummad  Mumtaz  Ahmad 

v.  Zubaida  Jan  (1).     We  may  observe  that  Mr.  Canton,  on  bahalf  of  the 

APPEL-     respondent,  frankly  conceded  that  he  could  not  support  the  judgment  of 
LATE       the  Court  below  on  the  ground  of  musha. 

CIVIL  ^8  'or  P°8Sess'on'  ^ne  case  °f  *"be  appellant  in  the   Court  below  was 

that  for  about  a  year  before  the  date  of  the  gift  he  was  in  possession,  and 
81.1=     that  the  deed  of  the  22nd  of  May,    1890,   only  gave   formal  effect  to  the 
15  A  W.N.    transfer  which  had  already  been  made.     The  Subordinate  Judge  has  held 
(1895)123.    that  this  allegation  has  not  been  established,  and  Mr.  Abdul  Majid  has 
not  attempted  in  this  Court  to  show  that  the  finding   is  incorrect.     His 
contention    is  that,  having   regard  to    the  nature  of    the  property,  the 
authority  to  take  possession  followed  by  subsequent  possession  was  suffi- 
cient to  validate  the  gift,  and  he  has  relied  on  the  rulings  of  the  Privy 
Council    in    Mahomed    Buksh    Khan  v.    Hosseini  Bibi    (2)  and    Sheikh 
Muhammad  Mumtaz  Ahmad  v.  Zubaida  Jan  (1). 

In  the  first  of  these  cases  their  Lordships  observed: — "The  gift 
was  attended  with  the  utmost  publicity,  the  hibbanama  itself  authorises 
the  donees  to  take  possession,  and  it  appears  that  in  fact  [3]  they  did 
take  possession.  Their  Lordships  hold  under  these  circumstances  that 
there  can  be  no  objection  to  the  gift  on  the  ground  that  Shahxadi  (the 
donor)  had  not  possession,  and  that  she  herself  did  not  give  possession  at 
the  time"  (p.  215).  In  the  other  case  their  Lordships  held  that  where 
the  donor  "  had  merely  proprietary,  not  actual,  possession  of  the  greater 
portion  of  the  property,  that  is  to  say,  she  was  merely  in  receipt  of  the 
rents  and  profits,"  a  declaration  in  the  deed  of  gift  that  "  she  had  made 
the  donee  possessor  of  all  properties,  given  by  the  deed  ;  that  she  had 
abandoned  all  connection  with  them  ;  and  that  the  donee  was  to  have 
complete  control  of  every  kind  in  respect  thereof,"  followed  by  actual 
possession,  rendered  the  gift  effectual  (p.  215).  Their  Lordships  further 
held  that  a  declaration  by  the  donor  of  the  kind  referred  to  above  was  an. 
admission  binding  on  the  heirs  of  the  donor. 

We  are  of  opinion  that  these  rulings  support  Mr.  Abdul  Majid' s  con- 
tention. The  deed  of  gift  in  this  case  was  executed  on  the  22nd  of  May, 
1890.  It  was  registered  on  the  24th  of  that  month,  and  Ahmad  Yar 
Khan,  the  donor,  died  on  the  25th.  The  deed  recites  : —  "  I  have  placed  the 
aforesaid  vendees  in  proprietary  possession  of  the  aforesaid  property  as 
my  representatives."  This  was  an  admission  which,  according  to  their 
Lordships  of  the  Privy  Council,  was  binding  on  the  respondent,  wh'o  is 
one  of  the  heirs  of  Ahmad  Yar  Khan.  The  deed  of  the  gift  is  in  the  posses- 
sion of  the  appellant.  Mutation  of  names  has  been  effected  in  his  favour, 
and  it  is  admitted  in  the  4th  paragraph  of  the  plaint  that  it  was  obtained 
on  the  basis  of  the  alleged  gift.  He  is  admittedly  in  possession,  and  the 
greater  portion  of  the  property  was  property  of  which  the  donor  was  in 
receipt  of  rente  and  profits  only.  The  rule  laid  down  by  the  Privy 
Council  in  the  oases  referred  to  above  fully  applies  to  the  facts  of  this  case, 
and  the  gift  in  favour  of  the  appellant  was  therefore  a  valid  and  effec- 
tual gift.  We  allow  this  appeal,  and,  setting  aside  the  decree  of 
the  Court  below,  dismiss  the  respondent's  claim  as  against  the  appellant 
with  costs. 

We  dismiss  the  objections  with  costs.  .   . 

Appeal  decreed. 


(1)  16  I,  A.  205  =  11  A.  460. 


(2)  15  I. A.  81, 
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18  A.  4  =  13  A  W.N.  (1893)  124. 

[4]  REVISIONAL  CIVIL.  MAY  10. 

Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman.  RBVI- 


SIONAL 

ABDULLAH  (Petitioner)  v.  SALARU  AND  OTHERS  (Opposite  parties)  *        CIVIL 

[10th  May,   1895.] 

Civil  Procedu-e  Code,  section  622—  Statute  24  and  25  Vi\,  Cap,  101,  section  15—  Powers         *  * 
ol  superintendence  txerciseable  by  the  High  Court.  15  4..W.N, 

Where  a  Subordinate  Court  had  signally  failed  to  do  its  duty,  and  there  had  (1893)  12* 
baen  no  patent  teglect  on  the  part  of  the  petitioner.  Held,  on  an  application  foe 
revision,  that  it  is  competent  for  the  High  Court  under  the  general  powers  of 
supervision  vested  in  it  by  section  15  of  24  and  25  Vic  ,  Cip.  101,  to  direct  the 
Subordinate  Court  to  do  its  duty,  and  complete  tho  case  according  to  law. 
Muhammad  Sultman  Khan  v.  Fatim^  (I)  referred  to. 

[F.,  19  M.  149  (150)  N.  ;  R.,  11  C.P.L.R.  141.] 

THE   facts  of  this  case  are  fully  stated  in  fche  judgment  of  the  Court. 
Pandit  Sundar  Lai,  and  Maulvi  Ghulam  Mujtaba,  for  the  applicant. 
Messrs*.  T.  Gonlan  Roshan  Lai  and  Pandit  Moti  Lai,  for  the  opposite 
parties. 

JUDGMENT. 

KNOX,  J.,  and  AlKMAN,  J.  —  This  is  an  application  made  by  one 
Abdullah  praying  this  Court  to  exercise,  in  respect  of  an  order  passed  by  the 
Subordinate  Judge  of  Cawnpore,  dated  the  14th  of  May,  1894,  the  powers 
of  revision  vested  in  it  under  s.  622  of  the  Code  of  Civil  Procedure,  or  the 
powers  of  superintendence  conferred  upon  this  Court  by  section  15  of 
Statute  24  and  25  Vic.,  Cap.  104.  The  circumstances  of  the  case  are 
extraordinary,  and  the  manner  in  which  it  has  been  dealt  with  by  the  Sub- 
ordinate Judge  of  Cawnpore  is  of  a  very  exceptional  character.  In  order  to 
undn-s^and  the  position  which  the  parties  now  occupy  it  would  be  necessary 
to  state  the  exact;  nature  of  the  case  and  the  action  which  has  been  taken 
upon  it.  Abdullah,  the  petitioner  before  u's,  was  plaintiff  in  a  suit  for 
dissolution  of  partnership.  He  framed  his  plaint  upon  the  lines  laid  down 
in  form  No.  113  of  schedule  IV  of  the  Code  of  Civil  Procedure.  He 
prayed  the  Court  to  decree  a  dissolution  of  the  partnership,  and  that 
the  accounts  of  the  partnership  be  taken  by  the  Court,  the  assets 
thereof  realized,  and  each  partner  ordered  to  pav  into  Court  any 
balance  due  from  him  upon  the  partnership  account  ;  [5]  that  the  debts 
and  liabilities  of  the  partnership  be  paid  and  discharged  costs  of  the 
suit  be  paid  out  of  the  assets,  and  any  balance  remaining  of  the 
assets  after  payment  of  the  liabilities  and  of  the  costs  be  divided.  In 
fact,  as  stated  above,  he  prayed  the  Court  to  grant  him  all  the  reliefs  to 
which  he  was  entitled  in  a  suit  for  dissolution  of  partnership.  On  the 
25th  of  September,  1889,  the  Subordinate  Judge  of  Cawnpore  passed  an 
order  to  the  effect  that  the  partnership  should  be  considered  dissolved  from 
that  day  and  that  Maoohar  Das  and  Sheo  Prasad  be  appointed  commis- 
sioners to  examine  the  accounts  and  find  out  the  balance  of  each 
sharer.  After  this  bad  been  accomplished  the  case  was  to  be  brought  up 
on  the  3rd  of  December,  1889.  An  appeal  was  filed  from  this  order  to  the 
•Court  of  the  District  Judge  of  Cawnpore,  with  the  result  that  the  order 

*  Application  No.  1  of  1895  under  s.  622  of  Civil  Procedure  Code. 
(1)9  A.  101. 
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1833  dissolving  the  partnership  was  confirmed  and  a  receiver  was  appointed.  It 
MAT  10.  is  worthy  of  notice  that  this  order  appointing  a  receiver  was  one  to 
which  both  the  parties  assented  at  the  time  it  was  passed.  Apparently 
BEVI-  at  first  the  District  Judge  had  some  intention  of  preparing  in  his  Court  a 
SIGNAL  decree  which  should  determine  the  several  matters  for  which  relief  had 
p  been  asked  in  the  plaint  and  which  had  been  left  still  unadjusted.  Upon 

'      the  6th  of  May,    1890,  the  District   Judge  directed  that  the  decree  should 

18  A.  4=  be  prepared  in  the  Court  of  the  Subordinate  Judge  after  the  commissioners 
18  A.W.N.  appointed  by  the  Subordinate  Judge  had  adjusted  the  accounts.  The  case 
(1893)  121.  went  back  to  the  Court  of  the  Subordinate  Judge  for  adjustment  of  the 
accounts  with  a  receiver  appointed  for  realization  of  the  assets  found  to 
be  due  upon  those  accounts.  There  was  further  a  distinct  order  directing 
the  Subordinate  Judge  to  prepare  a  decree  according  to  forms  Nos.  132 
and  133  to  be  found  in  schedule  IV  of  the  Code  of  Civil  Procedure.  We 
may  observe  in  passing  that  this  order  was  the  proper  order  to  have  been 
passed  in  the  case,  and  if  the  Subordinate  Judge  had  only  done  his  duty 
in  carrying  out  the  provisions  of  that  order  upon  the  lines  therein  laid 
down,  the  case  would  not  have  become  so  complicated  as  it  has  become. 
The  record  appears  to  have  reached  the  Subordinate  Judge  on  the  7th  of 
May,  1890,  and,  so  far  as  we  can  ascertain,  the  terms  of  the  order  appear 
to  have  been  lost  sight  of  altogether.  What  did  happen  thereafter  was 
that  the  commis-[6]sioners  examined  the  accounts,  objections  were  taken 
to  their  report;,  these  objections  were  considered  by  the  Subordinate 
Judge,  and  then  an  order  was  passed  which  ran  as  follows :  — 

"  It  is  ordered  and  decreed  that  out  of  the  assets  of  the  joint  firm  the 
parties  to  this  suit  shall  recover  (hash  zabita}\n  due  course,  Us.  30,107-7-3, 
the  outstanding  debt,  and  should  divide  the  whole  of  the  assets  amount- 
ing to  Es.  37,974  as  follows."  The  mode  of  division  is  then  made  out, 
and  a  further  order  is  passed  that  until  the  plaintiff  paid  a  certain  sum 
due  as  Court-fees  the  decree  should  not  be  executed. 

It  is  obvious  that  in  passing  this  order  the  Subordinate  Judge 
bad  never  taken  into  consideration  either  the  reliefs  which  had  been 
asked  for  by  the  plaintiff  or  the  standard  forms  provided  by  law  accord- 
ing to  which  decrees  in  dissolution  of  partnership  cases  should  be 
framed.  Form  No.  132  sets  out  a  standard  form  in  which  an  order 
granting  dissolution  of  partnership  and  arranging  all  the  necessaries 
preliminary  to  a  decree  should  run.  Form  No.  133  is  the  standard  form 
in  which  a  final  decree  in  the  same  class  of  cases  should  run,  with 
such  variation  as  the  circumstances  of  each  case  require.  The  Subordinate 
Judge  had  issued  an  order  dissolving  the  partnership.  He  had  under  the 
further  order  of  the  District  Judge  a  receiver  appointed  for  getting  in  tha 
outstandings  of  the  estate.  He  bad  arranged  for  the  taking  of  accounts.  So 
far  all  has  been  done  in  due  order ;  but  he  bad  not  gone  on  to  collect  through 
the  receiver  the  outstandings  due.  He  had  therefore  no  funds  in  Court  out 
of  which  to  arrange  for  the  payment  of  dabts  due  by  the  partnership,  for 
payment  of  the  coats,  and  for  awarding  to  each  partner  bis  share,  if  any, 
of  the  assets.  Had  the  Subordinate  Judge  been  at  the  pains  of  studying 
the  decree  sent  to  him  by  the  District  Judge  and  the  form  provided  by 
law,  he  could  not  have  failed  to  see  that  there  still  remained  for  him  on 
the  22nd  of  April  1891,  much  to  do  before  he  could  attempt  to  pass  a  final 
decree  in  the  case.  These  duties  which  he  left  undone  be  attempted 
to  relegate  to  the  parties ;  for  it  is  difficult  to  understand  in  any 
other  light  the  terms  of  the  order  whereby  he  directed  the  parties  to 
recover  hash  "  zabita"  the  outstanding  debts.  There  is  no  procedure- 


YIII]  ABDULLAH  V.  SALARU  18  All.  8 

[7]  appointed  by  the  Code  such  as  the  Subordinate  Judge  appears  to  have       1895 
contemplated,  and  the  result  of  the  so-called  decree  passed  by  him  on  che     MAY  10, 
22nd  of  April,  1891,  was  that  he  pufc  into  the  hands  of  the  parties  an 
order  which  has  led  to  much  litigation,  and  an  order  which  Abdullah,  when      RBVI- 
he  tried   to  execute  ifc,  found  to  be  an  order  pronounced  by  this  Court     SIGNAL 
to  be    an   inoperative  decree.     After  a  vain  attempt  to  execute  this  in-      CIVIL 

operative  decree  Abdullah  went  back  to  the  Court  of  the  Subordinate  Judge ' 

of  Cawnpore  and  asked  that  Courb  to  grant  him,  either  by  way  of  amend-    18  A.  3  = 
ment  or  review  or  in  some  shape,  a  decree  which  he  could  put  into  execu-   IS  A.W.N, 
tion.     The  Subordinate  Judge  held  that  a  final  decree  had  been  p^sed  in    (1893)  12i. 
the  case  ;  that  be  could  not  do  anything  further,  and  rejected  the  application. 
It  is  this  order  of  rejection,  dated  the  14th  of  May,  1894,  with  which  we 
are  asked  to  interfere  either  under  section  622  or  under  the  powers  of 
supervision  given  us  by  Statute. 

The  authorities  upon  which  Counsel  for  the  petitioner  relies  are  : 
Muhammad  Suleman  Khan  v.  Fatima  (1),  Gobind  Coomar  Chowdhry  v. 
Kisto  Coomar  Chowdhry  (2),  In  the  matter  of  Omar  Chand  Mahta  v.  The 
Nawab  Nazim  of  Bengal  (3),  and  Munohur  Paul  v.  /.  P.  Wise  (4). 

Upon  the  authority  of  these  precedents  it  was  contended  that  this 
Court  could  call  for  the  record  and  pass  orders  in  the  case,  inasmuch  as 
the  Subordinate  Judge  failed  to  exercise  the  jurisdiction  vested  in  him. 
If,  however,  it  appeared  to  the  Court  that  s.  622  only  provided  for  cases 
in  which  no  appeal  lay  to  this  Court,  s.  15  of  the  Statute  24  and  25  Vic., 
Cap.  104,  contained  no  such  limitations  and  conferred  a  general  power  of 
superintendence  upon  the  Court.  The  whole  strength  of  the  arguments 
upon  the  opposite  side  lay  in  the  contention  that  a  decree  had  been  passed 
in  the  suit,  a  decree  which  had  been  treated  as  a  decree  by  the  petitioner, 
who  bad  attempted  to  execute  it,  and  that  the  remedy  opan  to  the  peti- 
tioner was  that  of  appeal. 

It  was  contended  that  both  s.  622  of  the  Code  of  Civil  Procedure 
and  the  limit  placed  upon  the  use  of  the  word  "  superintendence " 
[8]  in  s.  15  of  the  Statute  24  and  25  Vic.,  Cap.  104,  by  Mr.  Justice 
Straight  in  Muhammad  Suleman  Khan  v.  Fatima  (I)  preclude  this  Court 
from  interfering  with  the  order  of  the  14th  of  May,  1894. 

One  matter  is  obvious,  and  that  is,  that  the  subordinate  Court,  i.  e., 
the  Court  of  the  Subordinate  Judge,  has  in  the  suit  between  the  parties 
signally  failed  to  do  its  duty.  There  has  not  been  any  patent  neglect  on 
the  part  of  the  petitioner  to  enforce  his  rights.  Ever  since  the  ill-advised 
order  of  the  22nd  of  April,  1891,  was  passed,  the  petitioner  has  done  his 
best  to  enforce  his  rights  with  the  aid  of  the  so-called  decree  given  to  him 
by  the  Subordinate  Judge.  As  soon  as  he  found  that  decree  to  be  inopera- 
tive he  has  taken  prompt  action  to  try  and  get  the  defects  remedied. 
Under  these  circumstances  we  are  of  opinion  that  we  have  the  power  by 
way  of  superintendence  to  direct  the  Subordinate  Judge  to  do  his  duty, 
both  in  the  way  of  obeying  the  decree  sent  to  him  by  the  District  Court 
on  the  6ch  of  May,  1890,  and  to  complete,  as  required  by  law,  those  acts 
which  the  Legislature  requires  him  as  a  Court  to  do,  and  not  to  relegate 
them  to  the  parties  when  he  has  a  suit  for  dissolution  of  partnership 
before  him.  This  is  the  interpretation  placed  by  this  Court  upon  the  words 
used  in  s.  15  of  the  Charter  Act  in  the  case  of  Muhammad  Suleman 
Khan  v.  Fatima  (1).  The  learned  Chief  Justice  and  the  Judges  who  con- 
curred with  him  considered  "  that  under  s.  15  of  the  Charter  Act  it  is 

(1)  9  A.  104.           (2)  7  W.R.  520.  (3)  11  W.R.  239.  (i)  15  W.R,  246. 
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1898  competent  to  the  High  Court  in  the  exercise  of  its  power  of  superintendence 
MAY  10.  fc°  direct  a  Subordinate  Court  to  do  its  duty  or  to  abstain  from  taking 

action  in  matters  of  which  it  has  no  cognizance,  but  the  High  Court  is  not 

EEVI-  competent  in  the  exercise  of  this  authority  to  interfere  with  and  set  right 
SIGNAL  *ne  orders  of  a  subordinate  Court  on  the  ground  that  the  order  of  the 
CIVIL  subordinate  Court  has  proceeded  on  an  error  of  law  or  an  error  of  fact." 

'      The  words  used  by  Mr.  Justice  Straight  do  not  in  any  way  conflict  with 

18  1. 1-  what  was  laid  down  by  the  Chief  Justice.  All  that  was  said  by  Mr. 
15  A.W.N.  Justice  Straight  was  to  the  effect  that  ordinarily  under  the  guise  of 
(1895)  121.  superintendence  interference  should  not  be  made  by  the  Court  beyond  the 
extent  indicated  in  section  622  of  the  Code  of  Civil  Procedure.  In  fact,  that 
learned  Judge  [9]  took  a  very  wide  view  of  the  word  '  superintendence,' 
holding  it  to  include  powers  of  a  judicial  and  gttsi-judicial  character. 
Looking  to  the  extraordinary  nature  of  this  case,  we  have  no  doubt  that  it  is 
our  duty  under  the  circumstances  to  set  aside  the  order  of  the  14th  of  May, 
1894,  and  to  direct  the  Subordinate  Judge  to  do  his  duty  and  to  complete 
the  case  in  accordance  with  the  forms  contained  in  the  Code  of  Civil  Pro- 
cedure. In  doing  this  he  must  also  be  guided  by  the  order  of  the  District 
Judge  sent  to  his  predecessor  on  the  6th  of  May,  1890.  Costs  of'the 
application  to  be  costs  in  the  cause. 

Application  allowed. 


ISA.  9=  15  A.W.N.  (1895)  133. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Aikman. 


HAR  SARDP  (Decree-holder)  v.  BALGOBIND  AND  ANOTHER  (Objectors.)* 

[8th  June,  1895.] 

Execution  of  decree — Limitation — Act  No.  XV  cf  1877  (Indian  Limitation  '.Act)t 
Schedule  (ii),  Article  118— Application  for  txtcution  cf  a  different  nature  from 
preceding  Application. 

A  decree-bolder  in  execution  of  his  decree  applied,  on  the  llth  January  1S88, 
for  arrest  of  the  judgment-debtor.  On  tbe  25th  February  1888,  in  consequence 
of  the  record  of  the  case  being  required  in  the  High  Court,  the  Court  executing 
the  decree  struck  off  that  application  mo  meto.  On  tbe  23rd  February  1692  the 
decree-bolder  again  applied  for  execution  of  his  decree,  but  this  time  by  attach- 
ment and  sale  of  the  judgment-debtor's  property.  Hdd  that  the  second  appli- 
cation could  not  be  regarded  as  a  continuance  of  the  former  application, ^and 
that  execution  of  the  decree  was  time-barred.  Kiishnaji  Ragriunath  Kothavle'v, 
Anandrav  Ballal  Kolhalkar  (1)  followed. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Baboo  Jogindro  Nath  Chaudhri  and  Munshi  Madho  Prasad,  for  the 
appeallant. 

Messrs.  T.  Conlan,  Abdul  Majid  and  W.  K.  Porter,  for  the  respon- 
dents. 

JUDGMENT. 

[10]  AlKMAM.  J. — This  is  an  appeal  by  a  decree-holder  from  a  deci- 
sion of  the  District  Judge  of  Moradabad  holding  that  the  execution  of  a 

*  Second  Appeal  Nr.  682  of  1894,  from  an  order  of  H  F-D.  Pennington,  Esq.,  Addi- 
tional Judge  of  Moiadabad,  dated  the  2nd  May,  1694,  modifying  an  order  of  Babu 
Gokul  Prasad,  Ofig.  Muneif  of  Moradabad,  dated  the  29th  August  1592. 

(1)  7  B.  293. 
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decree  which  had  been  passed  in  the  appellant's  favour  had  become  time-       1895 
barred.     The  decree  bears  date  the  14th  of  September  1880,  and  was  one      JUNE  8. 
against  Sita  Earn.     The  present  application  for  execution  with  which  we 
are  concerned  in  this  appeal  was  presented  on  the  23rd  of  February  1892.     APPEL- 
The  last  preceding  application  bears  date  the  llth  of  January  1888,   i.e.,       LATE 
upwards  of  three  years  before  the  date  of  the  present  application.     Conse-      CIVIL 

quently  the  application   which  the  decree-holder  now  seeks  to  enforce  is        

time-barred,  unless  there  is  something  to  take  it  out  of  the   provisions   of    18  1.  9  = 
Article  179  of  Schedule  (II)  of  the  Indian  Limitation  Act,  1877.  1151.W.N. 

It  is  contended  on  behalf  of  the  decree-holder  appellant  that  eircum-  -(1895)  133. 
stances  do  exist  which  render  his  decree  still  capable  of  execution.     What 
those  circumstances  are  must  now  be  stated. 

On  the  llth  of  January  1888  an  application  was  made  for  execution 
of  the  decree  by  arresb  of  the  judgment-debtor,  Sita  Earn.  In  some  pre- 
vious proceedings  in  execution  Sifca  Earn  had  objected  that  he  was  only 
liable  to  the  extent  of  one-half  of  the  amount  decreed.  This  objection  had 
been  overruled,  and  an  appeal  had  been  filed  by  Sita  Earn  in  the  High 
Court.  In  consequence  of  this  appeal  to  the  High  Court  the  record  of  the 
original  suit  had  been  called  for  from  the  Court  of  first  instance  (the 
Munsif  of  Moradabad).  On  the  25th  of  February  1888  the  Munsif  passed 
an  order  on  the  decree-holder's  application  of  the  llth  of  January  1888  to 
the  following  effect : — "  Le1;  the  record  be  sent  to  the  District  Judge  and  the 
application  be  struck  off  the  lisb  of  pending  applications." 

It  may  be  said  at  once  that  this  was  an  improper  order  to  pass.  The 
fact  that  the  record  of  the  original  case  had  been  called  for  was  no  reason 
whatever  for  striking  of  a  lawfully-made  application  to  execute.  However, 
the  Munsif  passed  this  order  on  his  own  authority  and  the  decree-holder 
took  no  objection  to  it.  The  appeal  of  the  judgment-debtor  was  dismissed 
by  this  Court  on  the  9th  of  December  1891,  and  on  the  23rd  of  February 
following  the  decree- holder  presented  the  application  which  we  are  nowcon- 
£ll]  cerned  with.  Had  this  application  been  one  asking  the  Court  to 
proceed  with  his  previous  application  of  the  llth  of  January  1888, 1  should 
have  had  no  hesitation  in  following  the  principle  of  the  decision  in 
Baghubans  Gir  v.  Sheosaran  Gir  (1)  but,  unfortunately  for  the  decree- 
holder,  he  presented  what  must  be  held  to  be  a  fresh  application  of  the 
execution  and  not  an  application  to  continue  the  proceedings  on  the 
application  which  he  had  previously  filed.  The  application  of  the 
llth  of  January  1888  was  for  realization  of  the  decretal  amount  by 
arrest  of  the  judgment-debtor  :  the  present  application  was  one  for  the 
execution  of  the  decree  by  attachment  and  sale  of  the  judgment- 
debtor's  property.  In  the  case  referred  to  the  application  was  one 
asking  that  the  case  might  be  proceeded  with  according  to  the  previous 
application.  The  learned  Judges  held  that  Article  171  applied,  and 
that  limitation  ran  from  the  date  when  the  record  was  returned  to  the 
Munsif's  Court  on  disposal  of  the  proceedings  in  the  appellate  Court,  bub 
they  said  : — "  We  think  a  distinction  may  certainly  be  drawn  between  an 
application  of  this  nature  and  one  of  the  nature  of  a  fresh  application  for 
the  execution  of  the  decree."  The  case  of  Krishnaji  Raghunath  Kothavle 
v.  Anandrav  Ballal  Kolhalkar  (2),  is  also  in  the  respondents'  favour. 
In  that  case  the  first  application  had  been  to  attach  immoveable  property: 
the  second  application  was  one  for  the  arrest  of  the  judgment-debtor.  It 
was  held  there  that  the  execution  process  last  applied  for  was  distinct  in 

(1)  5  A.  243.  (2)  7  B.  393, 
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1895        ite  nature  from  the  former  one  and  was  in  no  way  connected  with    it,  and 
JUNE  8.      '^at    ifc  could  not    be  regarded  as  one    in    continuance    of    the  former 
proceedings.     The  present  case  is  similar,  the   only  difference  being  that 
APPEL-     here  the  application  for  the  arrest  of  the   judgment-debtor  was  first    made 
LATE       arjd  that  for  attachment  was  made  subsequently.     Following  these  rulings 
QlVlL.      I    am  compelled  to  hold  that    the  learned    Dietrich   Judge  was  right  in 
deciding     that    the  appellants's  decree  was  time  barred.     Affirming  the 
18  A.  9=     order  of  the  lower  appellate  Court,  I  dismiss  this  appeal  with  costs. 
IS  A.W.N.  Appeal  dismissed. 

(1895)  138.  

18  A.   12  =  13    A.W.N.    (1895)  436. 
[12]  APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Jiistice  Banerji. 


D.  CONNELL  (Opposite  party)  v.  THE  HIMALAYA  BANK  LD., 
IN  LIQUIDATION  (Petitioner)*     [16bh  June,  1895.] 

Act  No.  VI  cf  1882  (Indian  Companies  Act),  s.  214  —  Company  —  Winding  up'— 
Auditor — Officer  of  the  Company — Miffeasance—  Dimaaes — Remotemss  of  loss — 
Limitaticn—Act,  No.  XV  of  1877,  Schedule  II,  Antcle  36. 

An  auditor  of  a  Company  to  which  Aof.  No.  VI  of  1882  applies,  who  is  duly 
appointed  by  a  genera)  meeting  of  the  Company  and  not  casually  called  in  as 
occasion  may  require,  is  an  officer  of  the  Company  within  the  meaning  of  8.  214 
cf   the    above-mentioned   Act.      In    re    the  London  and  General    Bank,  Ld 
referred  to  (1). 

The  compensation  which,  under  s.  214  of  the  Indian  Companies  Act,  1882, 
may  be  assessed  against  a  defaulting  director  or  other  officer  of  a  Coin  p  an  . 
the  nature  cf  damages  :  It  is  therefore  necessary  that  the  loss  to  the  Company  in 
respect  of  which  compensation  is  asked  for  should  be  the  direct,  and  not  a  remote 
and  more  or  less  speculative,  consequence  of  the  misfeasance  cr  neglect  of  duty 
on  the  part  of  the  director  or  other  officer  of  the  Company  from  whom  such 
compensation  is  sought. 

The  special  proceeding  provided  for  by  s.  214  of  Act  No.  VI  of  1882  is 
not  subject  to  the  limitation  prescribed  by  Article  86  of  Schedule  Ilof  the  Indian 
Limitation  Act,  1877. 

THIS  was  an  appeal  from  an  order  under  s.  214  of  the  Indian 
Companies  Act,  1882,  passed  by  the  District  Judge  of  Saharanpur  -in"tha 
course  of  the  winding  up  of  the  Himalaya  Bank,  Limited,  calling  upon  the 
appellant,  Connell,  to  repay  a  sum  of  Rs.  10,000  to  the  Official  Liquidator 
of  the  said  Company  on.  behalf  of  the  Company.  The  appellant  had  been 
Auditor  to  the  Bank  from  1889  to  1891,  being  elected  to  the  office  at  the 
annual  meetings  of  the  Company,  and  remunerated  by  a  fixed  fee  for  each 
audit. 

It  appears  that  he  had  no  special  experience  as  an  auditor  and  was 
by  profession  Secretary  to  a  Brewery  Company.  Along  with  the  auditor 
several  of  the  directors  of  the  Company  were  also  proceeded  against  under 
a.  214  of  the  Companies  Act,  and  the  charge  against  the  directors 
and  the  auditor  practically  was  that  the  former  had  for  a  number  of  years 
continued  to  declare  and  pay  dividends  when  there  were  no  profits  out  of 
which  dividends  were  payable  and  long  after  the  bank  had  really  become 
insolvent,  [13]  and  that  the  latter,  by  his  negligence  or  misfeasance  in 
passing  accounts  and  balance  sheets  which  he  knew  or  might  have  known 

First  Appeal  No.  70  of  1894,  from  an  order  of  H.B.7.  Bateman,  Esq.,  District 
Judge  of  Sharaopu',  dated  the  28th  April  i?9± 

(1)  L.R.  (1895),  2  Oh.  D.  673. 
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to  be  false  and  misleading,  assisted  the  directors  to  perpetrate  a  aeries  of 
frauds  upon  the  shareholders. 

The  District  Judge  found  that  Connell  "  was  aware  of  the  state  of 
the  bank  from  the  date  of  his  first  audit,  and  that  he  deliberately  aided 
and  abetted  in  the  issue  of  half-yearly  balance  sheets  which  he  knew  fco 
be  falso.  He  thereby  abetted  the  illegal  payment  of  dividends.  The  above 
is  clearly  a  gross  misfeasance  and  caused  loss  to  the  amount  of  the  above 
dividends."  Upon  this  finding,  and  upon  the  finding  that  Connell  as  an 
auditor  was  an  officer  of  the  Company  within  the  meaning  of  s.  214 
of  the  Indian  Companies  Act,  the  District  Judge  made  an  order  against 
Connell  as  above  described.  Connell  thereupon  appealed  to  the  High 
Court. 

Mr.  A.  E.  Ryves,  for  the  appellant. 

Messrs.  T.  Conlan  and  H.  Vansittart,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — This  is  an  appeal  from  an  order  of 
the  District  Judge  of  Saharanpur  made  in  one  of  six  several  applications 
to  him  to  proceed  under  s.  214  of  Act  No.  VI  of  1882.  The  appellant 
before  us  was  the  auditor  of  the  Himalaya  Bank  from  1888  to  1891.  He 
was  appointed  at  the  annual  meeting  in  each  year  as  the  auditor  of  the 
bank.  He  received  a  fixed  remuneration  for  each  half-yearly  audit,  and  he 
was  bound  to  make  an  audit  in  conformity  with  Act  No.  VI  of  1882.  In 
the  case  of  the  particular  bank  no  articles  of  association  had  been  filed 
with  the  Registrar  under  the  Act,  and  consequently  table  A  of  the  Act 
applied.  The  bank  had  been  constituted  as  a  limited  company  under  the 
prior  Act,  but  for  all  necessary  purposes  connected  with  this  case  the  later 
Act  and  the  prior  Act  ara  to  the  same  effect.  The  auditor  was  charged 
with  misfeasance,  and  the  order  under  appeal  was  an  order  directing  him 
to  contribute  a  large  sum  of  money  to  the  assets  of  the  company  by  way 
of  compensation  in  respect  of  the  misfeasance  found  against  him.  The 
first  application  had  reference  to  the  dividend  which  was  paid  for  the 
half-year  ending  the  30th  of  June  1888.  The  other  applications  related 
to  the  half-years  [14]  respectively  succeeding  that  half-year  and  termi- 
nating on  the  31st  of  December  1890. 

The  first  ground  taken  in  this  appeal  was  that  Connell,  the  appellant, 
was  not  an  officer  of  the  company  within  the  meaning  of  s.  214  of 
the  Act,  It  was  contended  that  no  one  could  be  an  officer  of  a  company 
within  the  meaning  of  that  section  unless  he  had  control  of  the  business 
of  the  company  and  of  the  monetary  dealings  of  the  company.  For  that 
proposition  the  decision  of  Mr.  Justice  Cave  and  Mr.  Justice  Collins  in  In 
re  the  Liberator  Permanent  Benefit  Building  Society  11)  was  relied  upon. 
In  that  case  those  learned  Judges,  or  rather  one  of  them,  gave,  as  an 
instance  of  persons  who  are  not  officers  of  the  company  within  the  mean- 
ing of  the  corresponding  section  of  the  English  statute,  an  auditor.  It 
would  appear -that  in  that  case  the  person  before  the  Court  was  a  solicitor. 
A  solicitor,  ordinarily  speaking,  would  not  be  an  officer  of  the  company 
within  the  meaning  of  that  section,  but  he  might,  by  the  position  which 
he  agreed  to  take  up  with  regard  to  the  company,  become  an  officer 
of  the  company.  It  appears,  however,  that  Mr.  Justice  Vaugban 
Williams  in  December  last  held  that  an  auditor  was  an  officer  of  a 
company  within  the  meaning  of  the  section  of  the  English  Statute  ; 
and  since  then  one  division  of  the  Court  of  Appeal  in  England  baa  held, 
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JUNE  16, 

APPEL- 
LATE 
CIVIL. 

18  A.  12  =» 
15  A.W.N. 
(189S)  136, 
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(1)  JlTimeaL.R.  406. 
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1808       on  appeal  ID  that  case,  that  the  auditor  was  an  officer  of  the  company 

JUNE  16.     within    the  meaning  of  s.  10   of  53   and  54  Victoria,  Chapter  62.     The 

last  decision  is  very  curtly  reported  in  the  English  Weekly  Notes  for  1895, 

APPEL-     page  74.     We  have  only  had  any  report  at  length  of  the  decision   of  the 

LATE       Court  of  Appeal  in   that  case  in  the  form  in  which  it  appears  in  "The 

OlVIL.      Accountant  "  for  May  4th,  1895.     (In  re  the  London  and  General  Bank, 

Limited)  (1).     The  appellant  in  this  case  was  not  an  auditor  merely  called 

18  A.  12=    in  to  ascertain  by  way  of  an  audit  the  position  of  the  bank  at  any  particu- 

15  i.W.N.    lar  moment ;  he  was  not  casually  called  in  on  an  occasion  arising  for  the 

(1895)  186.    services  of  an  auditor,  but  he  was  the  auditor  appointed  at  the  general 

meetings  of  the  company  in  accordance   with  the  provisions  of  Act  No. 

VI  of  1882,     In  our  opinion  he  was  an  officer  of  the  company  within  the 

[15]   meaning  of  s.    214  of    the  Act;  he    was  not    a    servant    of    the 

directors,  but  an  officer  of  the  company,  and  an  officer  who,   although"  he 

had  nothing  to  do  with  the  management  of    the  company,    had    most 

important  duties  to  perform  as  a  paid  officer  of  the  company. 

The  next  point  taken  in  the  appeal  was   that  the  remedy  against  the 
appellant  was  barred  by  limitation.     It  was   contended   that  Article  178 
of  Schedule  II  of  the  Indian  Limitation  Act,  1877,  did  nob  apply  here. 
There  was  the  authority  of  all  the  High   Courts  in    India   to  show  that 
that  article  was  only  applicable  to  applications  made   under  the  Code  of 
Civil  Procedure,  of  which  this  was  not  one,   and  it  was   contended  that 
Article  36  of  that  schedule  was  the  article   which  must  be  applied.     That 
contention  was  based  on  the  authority  of  a  case  in  the  Weekly  Reporter 
in  which  it  was  said  that  a  suit  was  any  proceeding  instituted  in  a  Court 
of  justice.     It  is  not  necessary  to  consider  whether  that  proposition  is 
correct  or  not.     In  our  opinion  the  "  suit"  of  the   Indian  Limitation  Act, 
1877,  has  a  specific  and  limited    meaning.     It    is,    according    to    s.    3 
of  that  Act,  distinguished  from  an    appeal  and  an  application.     In  our 
opinion   Article    36    does    not    apply    to    this    case.      It    may  well    be 
that    the    Legislature    intended  not  to  provide  any  limitation  in  cases 
in    which    Courts    proceeded    to   enforce   the    provisions  of   s.    214    of 
Act  No.    VI  of    1882.     The    provisions    of  that   section   could    seldom 
be  put  in   force   if   Article  36  of  Sohedule  II  of  Act  No.  XV  of    1877 
applied.     The  misapplication  or  misfeasance  of  that  section  might    not 
be  discovered  by  the  Court  until  after  the  lapse  of  two   years  from   the 
date  of  the  misapplication  or  misfeasance.     It  appears  to  us   that  there  is 
good  reason  why  directors,  managers  and  officers  of  companies    registered 
under  Act  No.  VI  of  1882  should  not  be  permitted  to  plead    limitation    so 
as  to  absolve  them  from  making  restitution  of  moneys  misapplied  or  lost 
to    the    company  through    their   misfeasance.     It  may  be  that  this    is 
not   exactly  the  same  view    of  the   law    as   that    entertained    by   some 
of   the  Courts    in    England    in  cases  under  53  and   54   Vic.,    Cap.    62, 
s.  10.     However,    the  Statute  of  Limitations  which   Judges    in   England 
have   to   apply   to  those  cases  is  certainly  wider  in  its  wording  than  the 
articles  of  the  Limitation [16]  Act  which  we  have  to  apply  in  this  country. 
There  they  did  not  allow  any  plea  of  limitation  where  the  person  charged 
was  in  the  position  of  a  trustee  of  the  company,  such  as  a  director ;  and  the 
cases  in  which  they  allowed  this  plea  of  limitation  to  be  raised  were  actions 
brought  against  an  officer,  and  not  proceedings  under  53    and    54   Vic., 
Cap.    62,  s.  10.     We    hold  that  the  proceedings  in  this  case  against  the 
appellant  under  s.  214  of  Act  No.  VI  of  1882  are  not  barred  by  limitation. 

(1)  Since  reported  in  L.B.  1895,  3  Ob.  D.  673. 
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The  next  question  is — was  Connell  guilty  of  misfeasance  within  the       1898 
meaning  of  the  section  ?  In  order  to  decide  that  point  it  is  necessary   to     JUNE  16. 
consider  what  was  the  state  of  the  bank  as  it  would  have  appeared  to  any- 
one making  a  careful  audit,   when  he  took  over  the  duties  of  auditor.     Its     APPEL- 
state  was  this.    Its  capital  had  been  gone  for  years.    Its  reserve  fund  was       LATE 
pledged  as  security  to  another  bank.     It  was  keeping  on  ibs  balance  sheets      CIVIL 

as  assets  debts  which  were,  some  of  them,    barred  by  limitation,    and ' 

others  beyond  all  hope  of  recovery.  As  to  these  debts  any  auditor  who  18  A.  12  = 
understood  and  did  his  duty  could  have  ascertained  their  nature  from  a  151.W.N. 
cursory  examination  of  books  of  the  bank.  There  were  debts  to  a  large  (1895;  186. 
amount  on  which  no  interest  had  been  paid  for  years,  and  still  that  inter- 
est kept  appearing  in  the  books  of  the  bank  as  a  realizable  asset  of  the  com- 
pany. The  debts  which  were  hopelessly  bad  amounted  to  lakhs  of 
rupees.  The  reserve  fund,  being  in  Government  paper  in  the  hands  of 
another  bank  as  security,  had  ceased  for  practical  purposes  to  be  a  reserve 
fund.  The  capital  of  the  bank  was  gone,  and  practically  the  working 
assets  of  the  bank,  and  the  only  working  assets  which  the  bank  had, 
consisted  of  the  deposits  of  such  people  as  had  been  foolish  enough  to 
deposit  their  money  in  the  bank.  What  was  done  at  the  bank  was  this. 
The  manager  or  accountant  of  the  bank  prepared  a  balance  sheet  which 
was  not  in  accordance  with  the  form  of  balance  sheet  required  by  Act 
No.  VI  of  1882.  That  balance  sheet  was  submitted  to  the  auditor,  and, 
according  to  his  statement,  he  checked  apparently  the  totals  in  that 
balance  sheet  with  the  totals  as  they  appeared  in  the  books  of  the 
bank.  He  did  not  see  that  the  debts  owing  to  the  bank  were. divided 
into  three  classes  as  required  by  the  balance  sheet  of  Act  No.  VI 
[17]  of  1882.  The  inference  which  we  draw  is  that  this  auditor  practi- 
cally did  nothing  except  have  before  him  the  balance  sheet  which  bad 
been  prepared  and  check  off  in  a  most  cursory  manner  the  totals  of  the 
balance  sheet  with  the  totals  in  the  books  of  the  bank.  That  he  ever 
examined,  as  he  certified,  the  books  of  accounts  of  the  bank,  as  a  proper 
auditor  should  and  would  have  done,  we  do  not  believe.  It  is  said  on  his 
behalf  that  he  was  not  a  skilled  auditor.  That,  no  doubt,  is  true.  He 
was  secretary  and  accountant  to  a  Brewery  Company.  Probably  he 
knew  litfele  or  nothing  about  the  duties  of  an  auditor  or  the  Provisions  of 
Act  No.  VI  of  1882.  His  ignorance  in  our  opinion  would  not  excuse  him 
in  proceeding  under  s.  214  of  Act  No.  VI  of  1882.  He  accepted  the 
office  of  auditor  and  the  remuneration  attached  to  that  office,  although  it 
was  small,  and  he  undertook  to  perform  duties  which,  not  only  in  the 
interests  of  the  company,  but  in  the  interests  of  the  creditors  of 
the  company  and  in  the  interests  of  the  investing  public,  it  was 
necessary  should  be  performed  carefully  and  properly.  His  duties 
were  defined  by  Act  No.  VI  of  1882.  In  one  sense,  in  our  opinion, 
he  never  performed  any  part  of  those  duties.  It  is  true  he  signed  a 
balance  sheet,  and  he  signed  a  certificate  each  half-year  ;  but  each  half- 
year's  balance  sheet  was  false,  as  he  must  have  discovered  had  he  taken 
the  slightest  pains  to  perform  the  duties  of  an  auditor.  In  our  opinion 
this  auditor  was  guilty  of  misfeasance,  and  grave  misfeasance,  within  the 
meaning  of  s.  214  of  Act  No.  VI  of  1882.  However,  that  is  not 
sufficient  to  make  him  liable  under  s.  214.  An  auditor  can  only  ba 
made  liable  under  s.  214,  if  he  has  been  guilty  of  misfeasance  in  his 
office,  and  if  the  natural  and  proximate  result  of  that  misfeasance 
was  that  loss  to  the  company  ensued.  Compensation  under  s.  214 
is  of  the  nature  of  damages,  and  in  civil  proceedings  under  that 
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1895        section  to  obtain  compensation   for  misfeasance  of   an  officer  it  must  be 
JUNE  16.    shown  in  our  opinion  that  in   consequence   of   that  misfeasance  a  parti- 

cular  loss   or  losses    was    or    were   suffered  by  the    company.     What 

APPEL-  happened  in  this  case  was  that  the  dividend  for  each  half-year  was 
LATE  actually  paid  and  distributed  by  the  directors  of  the  Company  one,  two 
CIVIL  or  ^nree  moQtbs  before  the  audit  for  that  half-year,  and  [18]  before 

'      any  balance  sheet  had  been  signed  or  any  certificate  given  in  respect  of 

18  A,  12=  that  half-year  by  the  auditor.  It  cannot  be  said,  for  example,  that 
18  AWN.  the  dividend  paid  by  the  directors  for  the  half-year  ending  the  30th 
<1895)  186.  of  June,  1888,  was  paid  in  consequence  of  any  auditor  any  balance  sheet  or 
any  certificate  of  this  auditor  for  that  half-year.  It  is  contended  by 
Mr.  Gonlan  that  the  bank  suffered  a  loss  in  this  way.  He  said  that  if  the 
auditor  had  done  his  duty  and  had  shown  on  a  proper  balance  sheet  that 
the  bank  was  insolvent;,  the  directors  would  have  been  obliged  to  close 
the  doors  of  the  bank,  or  to  take  steps  for  the  reconstitution  of  the  bank, 
and  that  they  could  not  have  paid  any  dividends  for  the  succeeding  half- 
years.  He  also  contended  that  if  a  true  balance  sheet  had  been  made  by 
the  auditor,  that  balance  sheet  would  not  have  been  passed  by  the 
shareholders  at  the  general  meeting  and  the  dividends  already  paid  would 
not  have  been  confirmed.  On  the  latter  point,  to  take  it  first,  all  that 
need  be  said  is  that,  if  these  dividends  could  not  be  recovered,  they  were 
already  lost  before  the  balance  sheet  for  that  half-year  was  certified  by  the 
auditor.  If  they  could  be  recovered  there  would  have  been  no  loss.  It  is 
not  shown  here  that  any  attempt  has  been  made  by  the  liquidator  to  re- 
cover the  dividends  paid  to  the  shareholders  during  thoseyears, and  for  all  we 
know  no  loss  may  have  been  sustained.  To  deal  with  the  other  branch  of  the 
argument,  it  appears  to  us  that;  it  is  based  upon  grounds  far  too  specultive  to 
be  adopted  by  a  Court  of  justice  in  awarding  damages.  We  do  not  know 
what  the  result  might  have  been  on  the  action  of  the  directors  in  future 
half-years  if  this  auditor  had  done  his  duty  and  represented  and  certified 
that  the  bank  was  insolvent.  If  we  were  to  speculate  on  that  matter, 
looking  at  the  proceedings  of  the  directors  and  the  way  in  which  this  bank 
was  managed,  we  might  possibly  conclude  that  if  the  auditor  presented  a 
true  statement  of  the  affairs  of  the  bank  to  the  directors  he  would  cease  to 
be  auditor  and  the  bank  would  not  closa  its  doors.  This,  however,  is 
merely  a  matter  of  speculation.  The  loss  of  dividends  in  succeeding  half- 
years  was  not  the  immediate  consequence  of  the  breach  of  duty  of  the 
auditor  in  this  case.  It  was  also  contended  by  Mr.  Gonlan  that  the  bank 
[19]  suffered  a  loss  in  this  way.  Mr.  Conlan  contended  that  the  auditor 
had  conspired  with  the  directors  to  give  these  untrue  certificates  and  to 
pass  these  false  balance  sheets,  and,  being  a  party  to  that  conspiracy, 
which  Mr.  Gonian  argued,  extended  over  several  years,  his  misfeasance 
had  in  fact  caused  loss.  Although  we  think  that  the  auditor  neglected 
every  duty  which  he  was  bound  to  perform  as  auditor,  we  see  no  evidence 
in  this  case  that  he  was  party  to  any  conspiracy  with  the  directors  or 
any  one.  His  remuneration  was  small.  He  was  ignorant  of  his  duties, 
and  ho  did  not  perform  them,  and  there  we  think  the  case  ended  so  far  as 
he  was  concerned. 

We  hold  that  it  is  not  proved  that  any  loss  was  suffered  by  this  bank 
in  consequence  of  the  misfeasance  of  its  auditor.  We  accordingly  allow 
this  appeal  and  set  aside  the  order  of  the  Court  below,  but  without  costs. 

Appeal  decreed. 
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ISA.  19  (F.B.)  =  15  A.W.N.  (1893)  134. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox, 
Mr.  Justice  Blair,  Mr.  Justice  Burkitt  and  Mr.  Justice  Aikman. 


SHEO  NATH  SINGH  (Judgment-debtor)  v.  EAM  DIN  SINGH  AND 
OTHERS  (Decree- holders}*     [19th  June,  1895.] 

Civil  Procedure  Code,  ss.  562,  588,  591— Order — Appeal— Conditions  under  which  an 
order  passed  in  the  course  of  a  suit  may  be  questioned  in  appeal  from  tha  decne  in 
the  suit. 

An  order  made  under  the  Code  of  Civil  Procedure  from  which  an  appeal  is  given 
under  s.  588  of  that  Code  may  be  questioned  under  s.  59i  in  an  appeal  from  the 
decree  in  the  suit  if  the  ground  of  objection  is  stated  in  the  memorandum  of 
appeal,  although  no  appeal  from  such  order  has  been  preferred  under  s.  588.  So 
held  by  the  Pull  Bench,  following  Eameshir  Singh  v.  Skeodin  Singh  (I),  Saiyid 
Muahar  Hossein  v.  Mussamat  Bodha  Bibi  (i)  distinguished. 

Held  by  Edge,  C.J.,  and  Aikman,  J.,  that  s.  591  of  the  Code  of  Civil 
Procedure  does  not  enable  an  appellant  to  avoid  limitation  by  coming  up  under 
s.  591  when  the  only  ground  of  appeal  is  an  order  made  under  F.  562.  S.  591 
contemplates  two  things — there  being  a  regular  appeal  about  something  else,  and 
in  that  appeal  the  insertion  of  a  ground  of  objection  under  s.591. 

[Diss.,  9(0.0.  80;  N.F.,  36  C.  762=100  L.J.  113;  F.,  22  A.  366  ;  R.,  30  A  479  =  5  A.L. 
J.  447  =  A.W  N.  (1903)  195  =  4  M.L.T.  162  ;  34  M.  228  (230)  =  20  M.L.J.  805  = 
8  M,L  T.  72  =  (1910)  M.W.N.  226  =  6  Ind.  Cas.  239  ;  19  A.W.N.  336  ;  12  C.P.L. 
B.  119  (121);  1  Ind.  Cas  413  (414j;  5  Ind.Cag.€57  (668);  D.,  22  A.  430  =  20  A.W.N. 
136  ;  4  M.L.T,  400  =  A.W.N.  (1908)  942  =  5  A. L.J,  644.] 

THE  facts  of  this  case  are  thus  stated  by  the  Court  of  first  appeal : — 
"  Earn  Diu  Singh  and  others  obtained  a  decree  for  [20]  Es.  839  on  the 
26fch  of  April  1887,  directing  the  sale  of  the  hypothecated  property 
against  Prithi  Singh  and  others,  the  original  debtors,  and  against  Sheo 
Nath  Singh,  the  subsequent  purchaser  "of  the  hypothecated  property. 
The  decree  was  passed  ex  parte  as  against  the  original  debtors,  and  against 
Sheo  Nath  Singh  it  was  passed  a  contested.  After  the  expiration  of  the 
period  allowed  for  payment  of  the  decretal  debt,  the  decree  was  made 
absolute.  Subsequently,  on  the  application  of  the  original  debtors,  the 
ex  parte  decree  was  set  aside  under  s.  1081  of  the  Civil  Procedure 
Code,  and  the  suit  was  restored  to  its  former  number.  The  Court  reduced 
the  amount  of  debt  from  Ea.  839  to  Es.  358  and  passed  a  decree  for  the 
same  amount  on  the  25th  of  March,  1890.  The  aforesaid  decree 
provided  that,  with  the  exception  of  the  mortgagors  or  the  original 
debtors,  the  decree  shall  have  no  effect  against  the  other  defendant. 
The  decree-holders  put  the  decree  dated  the  26&h  of  April,  1887 
into  execution,  which  was  objected  to  by  Sheo  Natb  Singh,  one  of 
the  judgment-debtors,  on  the  ground  that  the  decree  cannot  be 
executed,  inasmuch  as  it  has  been  cancelled  under  s.  108  of  the  Civil 
Procedure  Code,  and  that  the  decree- holders  ought  to  have  executed 
the  decree  dated  the  25th  of  March,  1890.  The  Court  executing  the 
decree  allowed  the  objections  :  but  on  appeal  the  Subordinate  Judge  re- 
versed the  order  of  the  Munsif,  holding  that  the  decree  dated  the  25th  of 
March  1890  has  nothing  to  do  with  the  decree  dated  the  26th  of  April 
1887,  so  far  as  the  respondent  Sheo  Nath  is  concerned.  The  decree- holders 

*  Appeal  No.  17  of  1894  under  s.  10  of  the  Letters  Patent  from  a  judgment  of 
Mr.  Justice  Banerji,  dated  the  2nd  February,  1894. 

(1)  12  A.  510.  (2)  17  A.  113, 
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have  again  pub  the  decree  dated  the  26&h  of  April  1887  into  execution,  and 
it  was  objected  to  on  the  same  ground  by  Sheo  Nath  Singh.  The  Munsif , 
being  of  the  same  opinion,  has  allowed  the  objections.  The  decree-holders 
have  appealed." 

The  Subordinate  Judge  held  that  the  order  of  the  appellate  Court 
above  mentioned,  which  was  passed  on  the  23rd  of  March  1892,  having 
become  final,  the  decree- holders  were  entitled  to  execute  the  daerea  of  the 
26feh  of  April  1887  as  against  Sheo  Nath  Singh. 

Sheo  Nath  Singh  appealed  to  the  High  Court,  but  did  not  in  his  sole 
ground  of  appeal  attempt  to  question  the  propriety  of  the  order  of  the 
23rd  of  March  1892. 

[21]  This  second  appeal  was  dismissed  on  the  2nd  of  February  1894, 
oa  the  finding  that  the  order  of  the  23rd  of  March  1892  was  final  and 
binding  on  the  appellant. 

The  appellant  thereupon  preferred  this  present  appeal  under  s.  10  of 
the  Letters  Patent. 

Mr.  Abdul  Majid  and  Munshi  Jwala  Prasad,  for  the  appellant. 

Mr.  Abdul  Raoof,  for  the  respondents. 

In  the  course  of  the  appeal  the  following  question  was  referred  to  the 
Full  Bench  other  than  the  Judge  from  whose  judgment  the  appeal  was 
pending  : — "  Can  an  order  made  under  the  Code  of  Civil  Procedure,  and 
from  which  an  appeal  is  given  by  s.  588  of  that  Code,  be  questioned 
under  s.  591  in  an  appeal  made  from  the  decree  in  the  suit  if  the 
ground  of  objection  is  stated  in  the  memorandum  of  appeal  ?  " 

On  this  reference  the  following  order  was  passed  : — 

OBDEB  OF  THE  FULL  BENCH. 

EDGE,  C.  J.,  KNOX,  BLAIR,  BURKITT  and  AIKMAN,  JJ. — The  ques- 
tion referred  to  the  Full  Bench  in  the  case  was : —  "  Can  an  order  made 
under  the  Code  of  Civil  Procedure,  and  from  which  an  appeal  is  given  by 
s.  588  of  that  Code,  be  questioned  under  s.  591  in  an  aprv-.-.l  made 
from  the  decree  in  the  suit  if  the  ground  of  objection  is  stated  in  the  memo- 
randum of  appeal  ?  The  Full  Banch  of  this  Court  in  Rameshur  Singh  v. 
Sheodin  Singh  (1)  decided  that  the  legality  of  a  remand  order  made  under 
s.  562  of  the  Code  of  Civil  Procedure  could,  under  s.  591  of  the 
Code,  be  questioned  in  the  appeal  from  the  decree  in  the  suit,  provided 
the  objection  was  raised  in  the  memorandum  of  appeal,  although  no 
appeal  under  s.  588  had  been  brought  from  the  order  of  remand.  The 
question  which  their  Lordships  of  the  Privy  Council  had  before  them  in 
Saiyid  Muzhar  Hossein  v.  Mussamat  Bodha  Bibi  (2),  and  in  which  their 
Lordships  intimated  that  an  order  of  remand  made  under  s.  562  of  the 
Code  of  Civil  Procedure  in  the  case  was  a  final  order,  does  not  appaar  to 
affect  the  question  which  has  been  referred  to  the  Full  Bench. 

Whether  the  Full  Bench  decision  was  right  or  wrong,  we  con- 
sider ourselves  bound  by  a  decision  of  a  Full  Bench  of  this  Court, 
[22]  and,  as  it  does  not  appear  from  any  subsequent  legislative  enastment 
or  from  any  judgment  of  their  Lordships  of  the  Privy  Council  that  the 
Full  Banch  decision  was  wrong  in  law,  we,  and  the  Bench  which  referred 
this  question,  are  bound  by  that  Full  Banch  decision. 

The  appeal  will  go  back  to  the  Bench  which  made  the  reference." 

The  appeal  coming  on  for  disposal  before  the  Bench  which  had  made 
the  above  reference,  the  following  judgment  was  delivered  : — 


(1)  12  A.  510. 


(3)  17  A.  112. 


718 


YIII] 


QUEEN-EMPRESS   V.   BHAWANI 


18  All.  23 


JUDGMENT  OP  THE  DIVISION  BENCH. 

EDGE,  C.  J.,  and  AIRMAN,  J.— In  the  appeal  to  this  Court  the  appel- 
lant wished  to  question  an  order  of  remand  made  in  March  1892.  The 
appeal  in  this  Court  was  not  under  s.  588  of  Act  No.  XIV  of  1882 
from  that  order.  It  was  an  appeal  from  an  order  of  the  12bh  of  April  1893, 
passed  on  appeal  after  the  case  had  been  heard  on  remand.  The  appellant 
had  one  ground  in  his  memorandum  of  appeal.  That  ground  complained 
of  the  decision  of  the  12th  of  April  1893,  and  did  not  allege  any  error, 
defect  or  irregularity  in  the  order  of  23rd  of  March  1892.  It  appears 
to  us  that  the  appeal  must  neoessraily  fail.  The  only  question  upon 
which  the  appellant  proposes  to  support  the  appeal  is  the  propriety  of  the 
order  of  the  23rd  of  March  1892,  In  the  case  of  Tilak  Raj  Singh  v. 
Chakardhari  Singh  (1)  this  Court  held  that  in  order  to  take  advantage  of 
the  provisions  of  s.  591  of  the  Code  of  Civil  Procedure  the  ground 
must  be  set  out  in  the  memorandum  of  appeal.  It  has  not  been  set  out 
in  *this  memorandum  of  appeal.  Further,  it  would  appear  that  s.  591 
does  not  enable  a  litigant  to  avoid  limitation  by  coming  up  under 
s.  591  when  the  only  ground  of  appeal  is  the  order  made  under  s.  562. 
S.  591  contemplates  two  things — there  being  a  regular  appeal  about 
something  else,  and  in -that  appeal  the  insertion  of  a  ground  of  objection 
under  s.  591.  We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


18  A.  23  =  15  A.W  N.  (1895)  139. 

[23]   EEVISONAL  CBIMINAL. 

Before  Mr.  Justice   Aikman. 


QEEN-EMPRESS  v.  BHAWANI.*    [19th  June,  1895.] 

Act,  No.  Ill  of  1667  (Gambling  Act),  s.  6—"  Instrument  of  gaming  "—Cowris. 

Held  that  cowries   are  not  "  instruments  of  gaming  '*  within  the  meaning  of 
e.  6  of  Act  No.  Ill  of  1867. 

THE  facts  of  this  case,  sufficiently  appear  from  the  judgment  of  the 
Court. 

JUDGMENT. 

AlKMAN,  J. — In  this  case,  which  has  been  reported  for  the  orders 
of  this  Court  under  the  provisions  of  s.  438  of  the  Code  of  Criminal 
Procedure  by  the  learned  Sessions  Judge  of  Cawnpore,  one  Bhawani  was 
convicted  under  s.  3  of  Act  No.  Ill  of  1867  of  being  the  owner  of  a 
common  gaming  house,  and  four  other  men  were  convicted  under  s.  4 
of  the  same  Act  of  being  present  in  the  common  gaming  house  for  the 
purpose  of  gambling.  It  appears  that  the  house  occupied  by  Bhawani  was 
searched  under  a  warrant  issued  under  the  provisions  of  s.  5  of  the 
Act.  Bhawani  and  the  four  other  accused  were  found  in  the  house,  but 
there  is  no  evidence  that  they  were  actually  engaged  in  gambling.  There 
is  evidence  that  some  coins  and  cowries  were  found  in  the  house  when  it 
was  searched,  .and  the  Magistrate,  regarding  the  cowries  as  instruments 
of  gaming,  applied  s.  6  of  the  Act  and  convicted  the  accused.  The  question 

'  Criminal  Revision  No.  323  of  1895. 
(1)  15  A.  119. 
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1895       which  has  to  be  considered  is  whether  cowries  coma  within  the  meaning 
JUNE  19.    of  the  words  "  other  instruments  of  gaming."     S.  6.  runs  as  follows  : — 

When  any  cards,  dice,  gaming  tables,  cloths,  boards  or  other  instru- 

REVI-       ments  of  gaming  are  found  in  any   house,  walled  enclosure,  room  or  place 

SIONAL      entered  or  searched  under  the  provisions  of  the  last  preceding   section, 

CRIMINAL.  or  about  the  person  of  any  of  those  who  are  found  therein,  it  shall  be 

evidence,  until  the  contrary  is  made  to  appear,   that  such  house,    walled 

J8  A.  23  =    enclosure,  room  or  place,  is  used  as  a  common  gaming  house,  and  that 
15  A.W.N.    the    persons  found    therein   were  present     for     the  purpose  of  gaming, 
(1893)  139,    although  no  play  was  actually  seen  by  the  Magistrate,  or  police  officer,  or 
any  of  his  assistants." 

[24]  In  the  case  of  Empress  v.  Vithal  Bhaichand  (1)  it  was  held  that 
coins  were  not  an  instrument  of  gaming,  and  that  an  instrument  of  gam- 
ing meant  an  instrument  devised  and  intended  for  that  purpose.  In  the 
case  of  Watson  v.  Martin  (2)  it  was  held  that  a  person  on  the  high  way 
playing  at  pitch  and  toss  with  half-pence  was  not  liable  to  conviction 
under  Statute  5,  Geo.  IV.  Cap.  83,  s.  4,  as  being  a  person  "  playing  with 
an  instrument  of  gaming."  After  that  decision  the  statute  was  amended 
by  31  and  32  Viet.,  Cap.  52,  and  36  and  37  Vic.,  Cap.  38.  By  these  Acts, 
after  the  words  "instrument  of  gaming"  in  the  old  Act,  the  words  "or 
any  coin,  card,  token,  or  other  article  used  as  an  instrument  or  means  of 
such  wagering  or  gaming  at  any  game  or  pretended  game  of  chance  "  have 
been  added.  Similarly  the  Act  in  force  at  Bombay  has  been  amended  by 
Bombay  Act  I  of  1890,  so  as  to  make  the  words  "  instrument  of  gaming" 
include  any  article  used  as  a  subject  or  means  of  gaming.  But  the  Legis- 
lature has  not  yet  seen  fit  to  alter  Act  No.  Ill  of  1867  and,  until  it  does 
so,  I  must  hold  that,  although  cowries  can  be  used  for  the  purpose  of 
gambling,  they  are  not  "  instruments  of  gaming"  within  the  meaning  of  the 
Act  as  it  at  presents  stands.  The  question  as  to  whether  the  finding  of 
cowries  would  be  sufficient  evidence  under  the  Act  was  mooted  in  the  case 
of  Empress  v.  Shaker  Chand  (3)  but  was  not  then  decided.  I  am  of  opi- 
nion that  the  learned  Sessions  Judge  was  right  in  considering  that  the 
offences  of  which  the  accused  were  convicted  were  not  established.  I 
quash  the  convictions,  and  direct  that  the  fines,  if  paid,  be  refunded,  and 
that  the  accused  Kedar,  who  was  sentenced  to  two  months'  imprison- 
ment, be  forthwith  released. 


18  A.  21  =  13  A.W.N.  (189S)  141. 

BEVISIONAL  CRIMINAL. 

Before  Mr.  Justice  Knox,  Mr.  Justice  Banerji,  and  Mr  Justice  Aikman. 


QUEEN-EMPRESS  v.  CHANDA.*     [2Gth  June,  1895.] 

Act  XLV  of  1860   (Indian  Penal  Code),   s.    373 — Obtaining  possession  of  minor  for 
purposes  of  prostitution— Offences  defined  by  above  section  explained. 

To  constitute  the  offence  provided  for  by  s.  373  of  the  Indian  Penal  Code 
%  is  necessary,  first,  that  a  minor  under  sixteen  years  of  age  shall  be  bought, 
hired  or  otherwise  obtained  possession  of,  and,  secondly,  that  the  minor  shall  be 
bought,  hired  or  otherwise  obtained  possession  of  with  the  intent  that  the  same 
minor  who  still  [23]  under  the  age  of  sixteen  years  shall  be  employed  for  the 
purposes  of  prostitution,  OK  with  tho  knowledge  that  it  is  likely  that  the  said 


*  Criminal  Revision  No.  764  of  1895. 
(1)  6  B.  19.  (2)  10  Cox.  Cr.  Ca.  56.  (3)  2  A.W.N.  (1882)  132. 
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minor  while  still  under  the  age  of  sixteen  years  will  be  employed  or  used  for  an        1895 
unlawful  and  immoral  purpose. 

Tee  08  nee  is  complete  so  soon  as  the  obtaining  possesssion,  with  the  requisite  3<   . 

intenuuu  or  knowledge,  of  the  minor  is  accomplished,  though  the  minor  may  not 
enter    upm    prostitution  until  yea^s  after  she  has  attained  maturity,   or   may       -KEVI- 
npver  entpr  upon  such  a  profession  at  all.     The  Deputy  Legal  Remembrancer  v.      SIGNAL 
Karuna  Baistcbi  (1)  approved.  _ 

[R.,  14  Cr.   L.J.  83  (35)  =  16  Ind.  Cas.  257  (259)  =  24  M.L.J.  211  (223)  =  13  M.L.T.      R] 

131  (134)  =  1913  M.W.N.  207  (215).]  18  A.  24  = 

THIS  was  an  application  by  one  Musammat  Chanda  for  revision  of  a  ls  A.W.H. 
conviction  under  s.  373  of  the  Indian  Penal  Code  and  a  sentence  of  (1895)  HI, 
one  year's  rigorous  imprisonment  passsed  by  a  Magistrate  of  the  first  class 
of  the  Bijnor  district  and  confirmed  on  appeal  by  the  Sessions  Judge  of 
the  Bijnor-Budaun  Division.  It  appears  that  about  the  year  1889,  Gopia, 
the  father  of  the  girl,  Dhanni,  in  respect  of  whom  the  offence  charged  was 
alleged  to  have  been  committed,  brought  Dhanni  from  Almora,  where  she 
lived,  and  lodged  her  in  the  house  of  the  accused,  who  was  his  sister. 
There  was  no  special  arrangement  entered  into  at  that  time  as  to  the 
girl's  future,  but  evidence  was  given  to  prove  that  it  was  the  custom 
amongs  the  Naik  Rajputs  that  the  girls  learned  singing  and  dancing 
when  young,  and  when  they  arrived  at  maturity  adopted  prostitution  as 
a  profession,  and  that  Gopie  had  left  Dhanni  with  Chanda  in  order  that 
she  might  be  brought  up  according  to  the  custom  of  the  caste.  The  evi- 
dence as  to  the  girl's  age  and  as  to  the  time  when  she  commenced  prostitu- 
tion was  not  very  precise,  but  it  was  not  proved  that  she  did  in  fact  com- 
mence prostitution  before  the  age  of  sixteen.  On  the  other  hand,  Dbanni 
was  undoubtedly  much  below  the  age  of  sixteen  years  when  she  was  made 
over  to  the  accused,  and  although  some  attempt  was  made  to  prove  that 
the  accused  had  dissuaded  Dhanni  from  entering  upon  prostitution  at  too 
early  an  age  for  fear  of  spoiling  her  voice.no  evidence  of  any  specific 
agreement  that  such  event  should  not  take  place  until  after  Dhanni  had 
reached  the  age  of  sixteen  was  given. 

Chanda,  having  been  convicted  as  above  described  of  the  offence 
under  s.  373  of  the  Indian  Penal  Code,  applied  to  the  High  Court  in 
revision. 

Babu  Durga  Charan  Banerji,  for  the  applicant. 

[26]  The  Officiating  Public  Prosecutor  (Mr.  A.  H.  S.  Reid),  for  the 
Crown. 

JUDGMENT. 

KNOX,  BANEBJI  and  AIKMAN,  JJ. — Musammat  Chand  was  a  con- 
victed by  Kamfea  Prasad,  a  Magistrate  of  the  first  class,  of  an  offence 
under  s.  373  of  the  Indian  Penal  Code,  and  sentenced  to  rigorous  im- 
prisonment for  one  year.  On  appeal  to  the  Court  of  the  Session  Judge  of 
Bijnor-Buddaun  the  conviction  and  sentence  were  maintained. 

Application  is  now  made  to  this  Court  that  in  exercise  of  its  powers 
of  revision  it  will  reverse  the  finding  and  sentence  on  the  ground  that : — 

(1)  There  has  been  no  act  on  the  part  of  Chandra  amounting  to  buy- 
ing, hiring  or  otherwise  obtained  possession. 

(2)  There  was  no  distinct  arrangement    between   the  petitioner  and 
Gopia,  the  father  of  Musammat  Dhanni,  that  Dhanni  was    to  be   brought 
up  for  prostitution. 

(3)  That  no  act  of  the  petitioner  has  been  proved  which  would  bring 
her  case  within  the  purview  of  s.  373,  Indian  Penal  Code. 

(1)  22  C.  164. 
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1895  We  may  at  once  say    that  before  an  offence  under  s.  373  can  be 

JUNE  26.    established  it  must  be  proved  (1)  that  a  minor  under  sixteen  years  of  age 

was  bought,  hired  or  otherwise  obtained  possession  of  by  the  accused, 

EEVI-      and,  (2)  that  the  minor  was  bought,  hired  or  otherwise  obtained  posses- 
SIONAL     sion  of  by  the  accused  with  the  intent  that  the  same   minor  while  under 
CRIMINAL,  sixteen  years  of  age  shall  be  employed  or  used  for  the  purposes  of  prostitu- 
tion, or  with  tho  knowledge  that  it  was  likely  that  the  said  minor  while 

18  A.  21 «    still  under  the  age  of  sixteen  will  be  employed  or  used  for  an  unlawful 

15  A.W.N,    and  immoral  purpose. 

(1895)  HI,  The  learned  Public  Prosecutor  contended   that  such    a  construction 

would  be  unduly  limiting  the  meaning  of  s.  373.  But  we  cannot  over- 
look the  force  of  tbe  expression  "  such  minor  "  which  is  twice  repeated 
in  the  section.  The  word  "  such  "  in  our  opinion  refers  back  to  the  words 
"  under  the  age  of  sixteen  years, "and  must  be  interpreted  wherever  it  occurs 
in  the  section  as  equivalent  to  those  words.  The  construction  we  place 
upon  tbe  words  is  tbe  construction  placed  upon  them  by  the  Calcutta  High 
Court  [27]  in  The  Deputy  Legal  Remembrancer  v.  Karuna  Baistobi  (1). 
As  was  pointed  out  by  the  learned  Judges  in  the  case  just  cited,  at  p.  172, 
— "  in  order  to  constitute  an  offence  under  s.  373,  Indian  Penal  Code, 
there  must  be  the  baying  of  a  minor  girl  under  the  age  of  sixteen  years 
with  intent  that  such  minor  shall  be  employed  for  tbe  purpose  of  prostitu- 
tion or  with  the  knowledge  or  likelihood  that  she  shall  be  so  employed 
while  yet  a  minor  under  the  age  of  sixteen.  The  offence  will  nob  be 
constituted  if,  notwithstanding  the  existence  of  such  intention  or  guilty 
knowledge,  the  employment  that  is  intended  or  known  to  be  likely 
is  to  take  place  after  the  completion  of  the  sixteenth  year  by  the 
minor." 

In  the  case  before  us  the  girl  Dhanni,  who  describes  herself  as  seven- 
teen years  of  age,  and  who  says  that  she  developed  into  a  woman  two  years 
ago,  deposes  that  according  to  the  universal  practice  among  the  caste  to 
which  she  belongs  (the  Naik  Rajputs  of  Kutnaun)  when  a  man  marries  a 
woman  she  lives  in  paradah,  but  the  daughters  of  the  man  and  woman  sing 
and  dance,  and  when  they  arrive  at  the  age  of  puberty  (umrpar  pahunchtin 
ham],  prostitute.  Dhanui's  elder  sister  has  followed  this  practice,  and 
Dhanni's  own  father  Gopi  took  her  while  still  a  girl  from  her  home  in  the 
hills  to  the  house  of  the  accused  (her  aunt),  who  admitted  that  she  too 
has  followed  the  practice  above  described. 

The  evidence  given  by  Dhanni  is  corroborated  by  Lali,  the  sister,  and 
by  Moti,  an  aunt  of  the  girl  and  sister  to  the  accused.  Moti  adds  that 
Chanda,  the  accused,  "  retained  Dhanni  to  make  a  prostitute  of  her. 
Dhanni's  father  left  her  here  for  the  same  purpose  ;  "  and  Lali,  in  a  supple- 
mentary deposition  given  on  tbe  5th  of  September  1894,  says  that  "  all  the 
girls  that  come  from  the  hills  first  sing  and  dance,  and  when  arrived  at  the 
age  of  puberty  (jab  apni  umr  par  atin  hain)  prostitute.  For  this  same 
object  Dhanni's  father  left  Dhanni  with  Chanda.  " 

All  that  these  witnesses  say  is  corroborated  by  Chanda  in  the  examina- 
tions which  from  to  time  to  time  were  addressed  to  her  during  tbe  course 
of  the  trial.  Thus  on  the  4th  of  September,  she  [28]  said: — "If 
a  daughter  of  the  Naikliiipubs  has  no  prostitute  relation,  she  goes  out  of 
the  house  on  coming  to  age  and  turns  a  prostitute.  If  she  have  a  relation 
a  prostitute  in  the  plains  or  on  the  hills,  her  parents  send  her  to  that  re- 
lation ;  she  learns  singing  and  playing,  and  when  she  grows  up  she 

(l)  22  G.  164. 
722 


YIII]  QUEEN-EMPRESS  V.   CHANDA  18  All.  29 

becomes  a   prostitute."     Again,  on  the   5th  of  September,  she  said  that        1895 
"  Dhanni's  father   left  Dhanni  with    her  that  she  might  learn  singing  and     JUNE  26. 
playing,  and  when  arriving  at  the  age  of  maturity  (jawan)  follow  the, pro- 
fession of  prostitute."  REVI- 

The  medical    evidence    in  the    case  is    to  the  effect  that  tha  Oivil     SIGNAL 
Surgeon  thinks    Dbanni  about  16  years  of  age.     Girls  become  of  puberty  CRIMINAL. 
at  any  age  from  11  to    19,  and  there  is   no  possible  means  of  giving  more 
than  a  guess  of  the  actual  age  of  the  girl.     She,  the  Civil  Surgeon  adds,  is   18  A.  24  = 
certainly  not  above  25.  *8  A.W.N. 

We  have  it  then  established  by  the  evidence  that  the  accused  did  (^98)  1*1, 
receive  Dhanni  from  her  father  with  the  intent  that  she  should  follow 
the  practice  of  the  caste  and  be  used  as  a  prostitute  as  soon  as  she 
attained  maturity.  We  have  it  in  evidence  that  girls  in  India  attain 
maturity  at  any  time  between  the  ages  of  11  and  19,  and  Dhanni  herself 
says  that  in  her  own  case  she  attained  maturity  when  she  was  15  years 
of  age. 

It  is,  however,  contended  on  her  behalf  that  there  is  evidence  to  show 
that  Dhanni  did  not  as  a  fact  commence    prostitution  until  after  she  had 
reached  upon  the  age  of  16,  and  that  even  then  she  entered  upon  this 
course  against  the  will  and  advice  of  the  accused. 

The  exact  age,  however,  at  which  Dhanni  entered  upon  a  course  of 
prostitution  is  in  our  opinion  immaterial.  An  offence  under  s.  373, 
Indian  Penal  Code,  would  be,  and  is,  completed  as  soon  as  the  buying,  &c., 
by  the  accused  and  the  guilty  knowledge  or  intent  on  the  part  of  the  ac- 
cused are  proved,  though  the  person  bought  may  not  enter  upon  prostitu- 
tion until  years  after  she  has  attained  maturity,  or  may  never  enter  upon 
such  a  profession  at  all. 

The  mere  fact  that  the  accused  dissuaded  or  tried  to  dissuade  the  girl 
from  entering  upon  prostitution  while  still  so  young  for  fear  lest  her 
voice  as  a  singer  should  be  spoiled  will  not  remove  Chanda's  [29]  act  from 
the  category  of  an  offence  under  s.  373.  The  offence  was  complete 
and  perfected  when  she  took  Dhanni  over  from  her  father  years  ago. 

The  accused  does  not  prove  that  her  intent  or  knowledge  was  other 
than  would  reasonably  be  presumed  from  the  evidence  given  as  to  the 
practice  prevalent  among  Naik  Rajputs,  and  as  to  the  object  with  which 
Dhanni,  Lali  and  Moti  all  say  the  girl  was  left  with  the  accused. 

There  was  a  feeble  attempt  made  to  contend  that  the  expressions 
"  umr  par  ana,"  "  jawan,"  and  "  baligh'  refer  to  an  age  far  above  six- 
teen. We  know  of  no  authority  for  any  such  construction.  The  natural 
meaning  of  the  word  is  the  arriving  at  what  is  known  as  the  age  of  puberty, 
and  we  must  take  the  words  in  their  natural  and  ordinary  sense. 

None  of  the  reasons  advanced  as  grounds  for  interfering  are  establish- 
ed, and  the  sentence  is  certainly  not  too  severe. 

We  accordingly  dismiss  the  application  and  direct  that  the  record 
be  returned. 

If  Musammat  Chanda  is  on  bail  she  must  surrender  and  undergo  the 
remaining  term  of  imprisonment  to  which  she  was  sentenced. 
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INDIAN  DECISIONS,  NEW  SERIES 
18  A.  29  =  13  A.W.N.  (1895)  147. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.   Justice  Aikman. 


[Yol. 


SUBHUDRA   AND  ANOTHER  (Defendants)  v.  BASDEO  DUBE  (Plaintiff)* 

[1st  July,  1895.J 

Criminal  Procedure  Code,  section  488— Order  for  maintenance  of  wife — Such  order  not 
affected  by  declaratory  decree  o/  Civil  Court. 

An  order  for  the  maintenance  of  a  wife  duly  made  under  section  488  of  the  Code 
of  Criminal  Procedure  cannot  be  superseded  by  a  declaratory  decree  of  a  Civil 
Court  to  the  effect  that  the  wife  in  whose  favour  such  order  has  been  made  has  no 
right  to  maintenance.  Subad  Domni  v.  Kaliraur  Dome  (1),  referred  to. 

[P.,  11  C.P.L.R.  72  ;R.,  L.B.R.  (1893-1900)  662;  D,,  32  0.  479  =  13  C.W.N.  160  = 
7  Or.  L.J.  2S5  =  '2  Ind.  Gas.  550  =  2  M.L-  T.  344  :  30  M.  400  =  17  M.L  J.  288  = 
2  M.L  T.  360  ;  26  P.R.  1903  =  100  P.L.R.  1903.] 

THE  plaintiff  in  this  case  had  had  an  order  passed  against  him  under 
section  488  of  the  Code  of  Criminal  Procedure  directing  him  to  pay  a  cer- 
tain sum  for  the  maintenance  of  the  firs*,  defendant  and  [30]  her  child, 
of  whom  he  was  found  to  be  the  father.  That  order  was  contested  by  the 
plaintiff  but  was  finally  confirmed  by  an  order  of  the  High  Court,  dated 
the  29th  July  1893. 

In  the  suit  out  of  which  this  appeal  has  arisen  the  plaintiff-appellant 
claimed  a  declaratory  decree  that  the  first  defendant  was  a  woman  of 
loose  character ;  that  her  son,  the  second  defendant,  was  not  his ;  and 
that  defendant  No.  1  was  not  entitled  to  maintenance. 

The  Court  of  first  instance  (Munsif  of  Mirzapur)  dismissed  the  suit. 
holding  that  the  relief  sought  thereby  having  already  been  refused  by  the 
High  Court,  the  suit  would  not  lie.  The  plaintiff  appealed,  and  the  lower 
appellate  Court  (Subordinate  Judge  of  Mirzapur),  taking  a  contrary  view, 
remanded  the  suit  under  section  562  of  the  Code  of  Civil  Procedure. 

From  this  order  of  remand  the  plaintiff  appealed  to  the  High  Court. 

Munshi  Madho  Prasad,  for  the  appellants. 

Pandit  Sundar  Lai,  tor  the  respondent. 

JUDGMENT, 

KNOX  and  AlKMAN,  JJ. — Musammat  Subhudra,  the  appellant  in 
this  case,  is  a  Hindu  woman,  the  wife  of  Basdeo  Dube,  the  respon- 
dent. She  obtained  from  the  Magistrate  two  orders,  one  dated  the  14th 
of  March  1893,  and  the  other  the  23rd  -of  November  1893,  declaring 
herself  and  a  child  entitled  to  maintenance  from  Basdeo  Dube.  That 
order  in  due  course  came  before  this  Court  sitting  as  a  Court  of  Criminal 
Bevision,  and  was  upheld.  The  respondent  after  that  brought  a  suit  in 
the  Civil  Court  setting  out  as  his  cause  of  action  the  orders  of  the  Magis- 
trate, and  praying  that  it  might  be  declared  that  the  appellant  was  a 
woman  of  loose  character  and  outoasted  ;  that  the  child  born  of  her  was 
not  begotten  of  the  respondent  ;  that  Musammat  Subhudra  be  declared  to 
have  DO  right  of  maintenance  ;  and  lastly,  that  it  be  declared  that  there  is 
now  no  relationship  of  husband  and  wife  between  the  parties, 

*  First  Appeal  No.  22  of  1895,  from  an  order  of  Pandit  Indar  Narain,  Subordinate 
Judge  of  Mirzapur,  dated  the  28th  February  1895. 

(1)  20  W.R.C.R.  58. 
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These  reliefs  are  not  reliefs  which  a  Civil  Court  can  grant,  especially 
under  the  circumstances  of  the  present  case.  What  the  respondent  seeks 
to  do  is  to  set  aside  the  maintenance  orders  passed  by  the  Magistrate, 
who  had  full  jurisdiction  to  pass  them,  and  to  declare  that  they  are  of 
no  force. 

[31]  The  matter  is  not  one  that  has  not  been  before  the  Courts.  In 
Subad  Domni  v.  Katiraur  Dome  (1)  Pontifex,  J.,  on  a  reference  made  by 
a  Magistrate  before  whom  a  decree  was  produced  of  a  Civil  Court,  to  the 
effect  that  the  woman  in  whose  favour  maintenance  had  been  ordered,  was 
not  entitled  to  such  maintenance,  held  as  follows  : — "Upon  this reference, 
we  are  of  opinion  that  the  decree  of  the  Civil  Court  cannot  affect  the 
order  of  the  Magistrate,  even  if  the  Civil  Court  had  jurisdiction,  which  it 
has  not,  to  make  a  declaratory  order  as  to  the  paternity  of  the  child  in 
question." 

We  decree  the  appeal,  set  aside  the  decree  of  the  lower  appel- 
late Court,  and,  though  we  do  not  agree  with  the  reasons  given  by  the 
learned  Munsif,  we  restore  his  decree  dismissing  the  suit  with  costs. 

The  appellant  will  have  her  costs  in  all  Courts. 

Appeal  decreed. 


ISA.  31  =  13  ft.W.N.  (1895)  144. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Banerji. 


MUHAMMAD  HUSEN  ALI  KHAN  (Judgment-debtor)  v.  THAKUR 
DHARAM  SINGH  (Decree-holder).*     [10th  July,  1895.] 

Act  No.  IV  of  1892  (Transfer  of  Property  Act),  section  88 — Suit  fcr  sale  en  a  mortgage 
—Purchase  at  auction-sale  by  decree-holder — Further  cxfcution  sought  against  ether 
property  comprised  in  the  mortgage — Amount  lor  which  credit  is  to  be  given  to  the 
mortgagor. 

A  mortgagee  decree-holder,  in  a  suit  for  sile  under  section  88  of  the  Transfer  of 
Property  Act,  1882,  brought  part  of  the  mortgaged  property  to  sale,  and,  with 
the  leave  of  the  Court,  purchased  it  himself.  The  amount  realized  by  the  sale 
being  insufficient  to  satisfy  the  mortgage  debt,  the  decree-holder  applied  for 
execution  against  the  remainder  of  the  property  comprised  in  the  mortgage. 
Held  that  the  decree-holder  was  not  bound  to  give  credit  to  the  mortgagor  to  the 
amount  of  the  market-value  of  the  mortgaged  property  purchased  by  him,  but 
only  to  the  amount  of  the  actual  purchase-money.  Mahabvr  Parshad  Siigh  v. 
Macnaghten  (-2),  Sheonath  Doss  v  .Janki  Prasdd  Singh  (3)  and  Ounga  Pet  shad 
v.  Jjiwahir  Singh  (4),  referred  to. 

IE..  4  C.L.J.  246  (253).] 

IN  this  case  the  respondent  had  obtained  a  decree  against  the  appel- 
lant under  section  88  of  the  Transfer  of  Property  Act  for  sale  of  certain 
property  which  had  been  mortgaged  to  him  by  the  appellant.  In  execu- 
tion of  that  decree  the  appellant  caused  part  of  [32]  the  property  mortgaged 
to  be  sold  by  auction  and  purchased  it  himself.  The  amount  of  purchase- 
mooey  of  the  portion  of  the  property  so  sold  being  insufficient  to  satisfy 
the  decree,  the  decree-holder  applied  for  further  execution  against  the 
remainder  of  the  property  mortgaged.  To  this  the  judgment-debtor 
objected  that  the  real  value  of  the  property  brought  to  sale  and  purchased 

*  First  Appeal  No,  29  of  1894,  from  an  order  of  Babu  GangaSaran,  B.A.,  Subordi- 
nate Judge  of  Aligarb,  dated  the  18th  November  1893. 

(1)  20  W.B.  C.R.  58,  (2)  16  C.  682.  (3)  16  C.  132.  (4)  19  C.  4. 
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by  the  decree-holder  was  in  excess  of  the  decretal  amount.  The  Court 
executing  the  decree  (Subordinate  Judge  of  Aligarh)  found  that  only  the 
price  actually  paid  by  the  decree-holder  was  to  be  credited  in  satisfaction  of 
the  decree  and  disallowed  the  objection.  The  judgment-debtor  thereupon 
appealed  to  the  High  Court. 

Mr.  A.  R.  S.  Reid,  for  the  appellant. 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondent. 

JUDGMENT. 

BANBRJI,  J. — This  appeal  arises  out  of  proceedings  in  execution  of  a 
decree  obtained  by  the  respondent.  It  was  a  decree  for  the  sale  of  mortgaged 
property,  passed  under  section  88  of  Act  No.  IV  of  1882.  A  part  of  tbe 
property  was  sold  by  auction,  and  was  purchased  by  the  decree-holder 
himself  with  the  leave  of  the  Court  granted  under  section  294  of  Act 
No.  XIV  of  1882.  Tbe  proceeds  of  the  sale  not  having  sufficed  to  satisfy  the 
decree,  the  decree-holder  has  applied  for  the  sale  of  the  remainder  of  tbe 
mortgaged  property,  and  the  Court  below  has  granted  his  application.  It 
is  contended,  on  bebalf  of  the  appellant,  judgment-debtor,  that  the  decree- 
holder  is  not  entitled  to  bring  a  remainder  of  the  mortgaged  property  to 
sale  without  taking  into  account  the  actual  market-value  of  the  property 
sold,  and  showing  that  after  deducting  such  value  out  of  the  decretal 
amount  there  was  still  a  balance  due  to  him.  In  support  of  his  conten- 
tion Mr.  Reid  has  cited  Hart  v.  Tar  a  Prasanna  Mukherji  (1),  Ballam  Das 
v.  Amar  Raj  (2),  Krishnasami  Ayyar  v.  Janakiammal  (3),  Sumera  Kuar 
v.  Bhagwant  Singh  (4J. 

I  am  of  opinion  that  tbe  contention  is  unsound,  and  that  the  cases 
cited  are  distinguishable  from  the  present  case. 

Where  a  mortgagee  purchases  the  mortgaged  property  subject  to 
a  mortgage  held  by  himself,  that  is,  where  be  purchases  the  bare 
[33]  equity  of  redemption,  he  is  undoubtedly  liable  to  account  for  the 
actual  value  of  the  property  when  he  seeks  to  recover  his  mortgage- 
money  by  sale  of  other  property  of  the  mortgagor.  Tbe  reason  for  this 
is  clear.  A  mortgagee  who  purchases  only  the  equity  of  redemption 
pays  for  the  property,  not  its  actual  value,  but  only  the  value  of  the 
equity  of  redemption.  In  other  words,  he  pays  for  the  property  the  differ- 
ence between  its  actual  value  as  unincumbered  property  and  the  amount 
of  the  mortgage.  In  such  a  case  the  mortgagee  cannot  equitably  be 
allowed  to  throw  the  whole  burden  of  the  mortgage-debt  on  other 
property  of  the  mortgagor,  and  he  must  account  for  the  real  value  of  the 
mortgaged  property  purchased  by  himself.  But  where  the  mortgaged 
property  is  sold  in  satisfaction  of  a  decree  obtained  on  the  mortgage,  and 
the  mortgagee  purchases  the  property  with  the  leave  of  the  Court,  he 
stands  on  the  same  footing  us  any  other  purchaser,  and  acquires  in  the 
property  the  rights  both  of  the  mortgagor  and  the  mortgagee.  Such  a  pur- 
chase cannot  prejudicially  affect  the  mortgagor,  and  does  not  raise  any 
equity  in  his  favour.  It  has  been  held  by  their  Lordships  of  the  Privy 
Council  in  Mahabir  Pershad  Singh  v.  Macnaghten  (5)  that  leave  to  bid 
puts  a  mortgage  in  tbe  same  position  as  any  independent  purchaser,  and 
in  such  a  case  the  mortgagee  by  his  purchase  does  not  become  a  trustee 
for  the  mortgagor.  A  mortgagee,  therefore,  who  purchases  the  mortgaged 
property  with  the  leave  of  the  Court  in  execution  of  a  decree  for  sale 


(1)  110.718. 

(4)  15  A.W.N.  (1895)  1. 


(2)  12  A.  537. 
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passed  in  respect  of  his  mortgage  is  only  liable  to  give  credit  for  the 
amount  of  the  purchase-money,  and  is  entitled  to  seek  out  execution  for 
the  balance  of  the  decretal  amount  due  to  him.  I  am  supported  in  this 
opinion  by  the  rulings  of  the  Calcutta  High  Court  in  Sheonath  Doss  v. 
Janki  Prosad  Singh  (1),  and  Gunga  Pershad  v.  Jawahir  Singh  (2).  In 
Sumera  Kuarv.  Bhagwant  Singh  (3)  the  mortgagee  had  purchased  a  moiety 
of  the  mortgaged  property  in  execution  of  a  decree  for  money  obtained  by 
a  third  party  after  giving  notice  of  his  own  mortgage,  and  he  subsequently 
sued  to  enforce  bis  mortgage  against  the  other  moiety  of  the  mortgaged 
property.  It  was  held  that  he  [34]  could  not  be  permitted  to  throw  the 
whole  burden  of  the  mortgage-debt  on  the  other  moiety  of  the  mortgaged 
property. 

In  Battam  Das  v.  Amar  Raj  (4)  the  mortgagee  obtained  two  decrees 
on  separate  bonds  for  the  sale  of  the  same  property  and  purchased  the 
property  in  execution  of  one  of  the  decrees.  His  purchase  was  subject  to 
liability  for  the  amount  of  the  decree.  That  case  has  therefore  no  bearing 
on  the  present  question. 

The  other  two  cases  cited  by  Mr.  Reid  are  distinguishable,  as 
in  those  cases  the  equity  of  redemption  only  was  purchased  by  the  mort- 
gagee. 

I  am  of  opinion  that  the  Court  below  has  rightly  held  that  the  res- 
pondent decree- holder  was  entitled  to  take  out  execution  for  the  balance 
which  remained  due  to  him  after  giving  credit  for  the  amount  of  the 
proceeds  of  tbe  sale  at  which  he  had  purchased  a  part  of  the  mortgaged 
property,  and  I  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


18  4.  34  =  15  A.W.N.  (1893)  148. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Burkitt. 
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KALIAN  SINGH  (Judgment-debtor)  v.  BAM  CHARAN  (Decree-holder)* 
[12th  July,  1895.] 

Ast  No.  VII  of  1889  (Succession  Cfrtificate  Act),  section  4  (6) — Execution  of  decree — 
Application  for  execution  made  before  production  cf  certiHca'e. 

In  case.8  where  a  certificate  of  succession  is  required  before  execution  of  a  decree 
can  be  taken  out,  all  that  is  necessary  is  that  the  certificate  should  be  produced 
before  an  order  for  execution  c<»n  be  made.  It  is  not  necessary  that  tbe  certifi- 
cate should  be  produced  along  with  tbn  application  for  execution.  B'ojo  Nath 
Surma  v.  Isswar  Chundra  Dutt(5)  and  Mangal  Khan  v.  Salim-ullah',6)  referred  to. 

[R.,  13  Bom.  L.R.  22  (25)  =9  Ind.  Gas.  349  (350).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Burkitt,  J. 

Mr.  Roshan  Lai,  for  the  appellant. 

Maulvi  Ghulam  Mujtaba,  for  the  respondent. 

BURKITT,  J. — This  is  an  appeal  in  an  execution  of  decree  case.  In 
the  memorandum  of  appeal  three  grounds  were  set  forth.  Of  those  three 
grounds  the  second  and  third  were  abandoned  at  the  hearing ;  the 

•  First  Appeal  No.  177  of  1894,  from  a  decree  of  Maulvi  Muhammad  Unwar  Husain 
Khan.  Subordinate  Judge  of  Fatehgarh,  dated  30th  June  1894. 

(1)  16  C.  132.  (2)  190.4.  (3)  15  A.W.N.  (1895)  1. 

(4)  12  A.  537-  (5)  19  C.  482.  (6)  13  A.W.N.  (189E)  197. 
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1895        first  only  was  pressed.     That  objection  is  to   the   efiect  [35]    that   the 
JULY  12.    lower  Court  had  no  power  to  proceed  with   the  execution   of   the   decree 

until  a  certificate  under  section  4  (6)  of  Act  No.  VII  of  1889  had   been 

APPEL-  produced.  On  a  perusal  of  the  record  it  appears  that  the  respondent 
LATE  decree-holder  did  apply  for  execution  of  the  decree  without  putting  in  a 
ClVlL  certificate,  and  that  he  stoutly  contended  that  for  certain  reasons  given  by 

'      him,  which  are  now  admitted  to  be  unsound,  he  was  not  bound  to  take  out 

18  A.  34=  a  certificate.  It  also  appears  that  the  respondent  decree-holder  has  since 
15  A.W.N.  then  taken  the  proper  steps  to  obtain  a  certificate,  and  I  am  informed 
(1895)  148.  that  he  now  holds  the  necessary  certificate.  Tbe  Court  below,  wrongly, 
I  think,  held  that,  as  the  respondent  had  now  taken  all  steps  necessary  to 
obtain  a  certificate,  execution  could  proceed  without  the  production  of  that 
certificate.  In  that  matter  I  have  no  doubt  that  the  Court  betow  was 
wrong,  seeing  that  the  words  of  clause  (6)  of  section  4  of  Act  No.  VII 
of  1889  expressly  prohibit  an  execution  Court  from  proceeding  to  execute 
a  decree  where  a  certificate  is  required  unless  such  certificate  be  produced. 
But  here,  although  the  Court  has  been  wrong  in  its  ruling  as  to  the  non- 
production  of  the  certificate,  I  still  see  no  reason  to  interfere  with  the 
order  under  appeal.  That  order  is  not  an  order  directing  execution  to  issue, 
but  is  an  order  overruling  the  objections  made  by  the  judgment-debtor.  If 
the  Court  had  gone  on  to  direct  that  execution  should  issue,  notwithstand- 
ing the  non- production  of  the  certificate,  this  appeal  must  have  been  allow- 
ed ;  but,  as  matters  now  stand,  the  appeal  is  premature,  as  no  order  has  as 
yet  been  made,  or,  at  any  rate,  has  been  appealed  against,  by  which  the 
Court  directs  execution  to  proceed  on  the  decree.  It  is  still  open  to  the 
respondent  decree-holder,  by  production  of  the  certificate,  to  cure  the  flaw 
which  at  present  exists.  It  is  not  necessary  that  the  certificate  should  be 
produced,  with  the  application  for  execution  ;  it  is  sufficient  if  it  be  pro- 
duced and  tendered  in  Court  at  any  time  before  the  Court  proceeds  to 
pass  an  order  for  the  execution  of  the  decree.  Such  is  the  law  laid  down  by 
the  Calcutta  High  Court  in  Brojo  Nath  Surmi  v.  Isswar  Chundra  Dutt  (1) 
and  by  this  Court  in  Mangal  Khan  v.  Salim-ullah  (2).  I  fully  concur 
in  the  rule  laid  down  in  those  cases  and  in  the  reasoning  [36]  by  which 
it  is  supported.  The  object  of  the  appellant  here,  as  I  understand  it,  is 
to  have  the  application  for  execution  rejected  because  it  was  not  accom- 
panied by  a  certificate.  Although  I  do  not  agree  with  the  ruling  of  the 
lower  Court,  as  noted  above,  I  still  am  of  opinion  that  there  ai?e  no  grounds, 
for  rejecting  the  application  for  execution.  The  respondent  has  a  locus 
pcenitentia  to  put  in  the  certificate  before  the  Court  proceeds  to  order 
execution,  and  if  that  be  done,  the  only  objection  to  the  execution 
disappears. 

I  therefore  dismiss  this  appeal,  but  I  make  no  order  as  to  costs. 

Appeal  dismissed. 


(1)  19  0.  4«2. 


(2)  13  A.W.N.  (1893)  197. 
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18  A,  36  =  13  A.W.N.   (1893)  149. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Banerji.  — — 

APPEL- 

GHULAM  SHABBIR  (Judgment-debtor)  v.  DWARKA  PRASAD  LATE 

AND  OTHERS  (Decree- holders).*     [24th  July,  1895.]  CiVIL. 

Civil  Procedure  Code,  sections  244,  319— Execution  o(  decree — Purchase  by  decree-holder 

at  auction  sale— Order  for  delivery  of  possession— Appeal.  18  A.  36  = 

Certain  holders  of  a  decree  for  sale  upon  a  mortgage  having   brought   the  pro-    IS  A.W.N, 
perty  .ordered   to    be   sold   to   sale  purchased  it  themselves.     Having  taken  out    -(1895)  119. 
certificates  oi  sale  they  applied  to  be  put  in  possession  of  the  property  purchased 
by   them,  and  obtained  an  order  for  possession.     On  appeal  by  the  judgment- 
debtors  against  this  order  it  was  held  that  no  appeal  lay,   the   order   objected  to 
being   one   under  section  319  and  not  under  section  244  of  the  Code  of  Civil  Pro- 
cedure.    Sabhajit  v.  Sri  Qopal  (1)  referred  to. 

IN.F.,  7  O.LJ.  436  ;  P.,  1  Ind.  Cae.  416  (425)  ;  R..  23   A.   473;   31   A.    82  (102)  =  6   A, 
L.J.  71  (92)  =  5  M.L-T.  185  (195)  (F.B.)  ;  1  C.W.N.  658  ;  1  8.L.R.  172.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Banerji,  J. 

Munshi  Madho  Prasad,  and  Maulvi  Ghulam  Mujtaba,  for  the 
appellant.  • 

Pandit  Baldeo  Bam,  for  the  respondents. 

JUDGMENT. 

BANERJI,  J. — A  preliminary  objection  has  been  taken  to  the  hearing 
of  this  appeal  on  the  ground  that  no  appeal  lies.  It  appears  that  the 
respondents  obtained  a  decree  for  sale  against  the  appellant,  and  in  exe- 
cution of  that  decree  purchased  the  mortgaged  property.  They  have 
obtained  certificates  of  sale  and  have  applied  under  section  319  of  the 
Code  of  Civil  Procedure  for  delivery  of  oossession.  The  Court  below  has 
ordered  possession  to  be  delivered,  [37]  and  ic  is  in  respect  of  that  order 
tha1;  this  appeal  has  been  brought.  Section  588  of  the  Code  of  Civil 
Procedure  does  not  allow  an  appeal  from  an  order  under  section  319.  Mr. 
Madho  Prasad  has  contended  that  the  order  made  by  the  Court  below 
must  be  regarded  as  a  decree  under  section  244,  the  parties  being  the 
decree-holders  and  the  judgment-debtor.  This  contention  is  in  my 
opinion  unsound.  The  decree-holders,  as  such,  were  not  entitled  to  obtain 
delivery  .of  possession.  It  was  only  by  reason  of  their  having  purchased 
the  property  of  the  judgment-debtor  at  auction  that  they  could  appry  for 
possession,  and  it  was  only  in  their  character  as  auction-purchasers  that 
they  did  make  their  application  for  possession.  Their  status  as  auction- 
purchasers  was  distinct  from  their  character  as  decree-holders  and — as 
observed  in  the  judgment  of  the  Full  Bench  in  Sabhajit  v.  Sri  Gopal  (1) 
— it  was  a  pure  accident  that  the  decree-holders  were  also  auction-purcha- 
sers. As  I  have  said  above  as  decree- holders,  the  respondents  could  not 
claim  possession,  and  therefore  their  application  for  delivery  of  possession 
was  not,  and  could  not  be,  one  under  section  244.  It  purported  to  have 
been  made  under  section  319,  and  that  was  the  only 'section  under  which 
it  could  have  been  made.  As  no  appeal  lies  from  an  order  under  section 
319,  the  preliminary  objection  must  prevail  and  this  appeal  must  be,  and 
it  is,  dismissed  with  costs. 

Appeal  dismissed. 

*  First  Appeal  No.  149  of  1894,  from  a  decree  of  Pandit  Bansidhar,  Subordinate 
Judge  of  Meerut,  dated  the  12th  May  1894. 

(1)  17  A.  222. 
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APPEL-     Before  Mr.  Justice  Knox,  Officiating  Chief  Justice,  and  Mr.  Justice  Aikman. 


LATE 

CIVIL. 

18  A.  37  = 

15  A.W.N. 
(1895)  15*i 


JAGAN  NATH  (Judgment-debtor)  v.  MAKUND  PRASAD   (Decree-holder) 
AND  BALDEO  PRASAD  (Auction-purchaser)*     Lllth  July,  1895.] 

Civil  Procedure  Code,  section.  311 — Execution  of  decree — Application  to  set  aside  sale  in 
execution— What  applicant  must  prove. 

It  is  not  sufficient  for  an  applicant  under  section  311  of  the  Code  of  Civil  Pro- 
cedure to  show  that  there  has  been  material  irregularity  in  publishing  or 
conducting  a  sale,  and  that  a  price  below  the  market  value  has  been  realised  ; 
but  he  must  go  on  to  connect  the  one  with  the  other,  that  is,  the  loss  with  the 
irregularity  AS  effcot  and  cause  by  means  of  direct  evidence.  Tassaduk  Rasul 
Khan  v.  Ahmad  Eusain  (1)  referred  to. 

[Dias.,  6  O.C.  61  ;  R.,  24  C.  291  ;  21  C.  815  (819)  =  8  C.W.N.  686  ;  1  O.C.  186.] 

[38]  THIS  was  an  appeal  from  an  order  of  the  Subordinate  Judge  of 
Bareilly  dismissing  a  judgment-debtor's  application  to  set  aside  a  sale  in 
execution  of  a  decree  against  him.  The  facts  of  the  case  are  thus  stated 
in  the  order  of  the  lower  Court : — "  In  execution  of  a  decree  held  by 
Makund  Prasad  the  whole  of  the  village  of  Barkhana  fiarchandpur  was 
put  up  for  sale.  During  the  progress  of  the  sale  proceedings  one  Musam- 
mat  Sarsuti  instituted  a  suit  in  this  Court  to  establish  her  right  to  one- 
third  of  the  village.  An  application  was  presented  on  her  behalf  for 
postponement  of  the  sale  on  the  ground  that  she  had  instituted  the  suit 
for  declaration  of  her  right  to  one-third  of  the  village.  Thereupon  it  was 
ultimately  ordered  that  the  sale  should  be  postponed.  On  the  28th  June, 
1894,  an  application  was  made  on  behalf  of  the  decree-holder  to  the  effect 
that  the  order  of  postponement  related  to  one-third  of  the  village  and  not 
to  the  whole,  but  the  officer  conducting  the  sale  would  postpone  the  sale 
of  the  whole  village,  and  praying  that  the  officer  be  informed  that  the  order 
related  to  only  one-third  of  the  village.  Thereupon  in  the  presence  of  the 
pleaders  of  both  parties  it  was  ordered  that  the  sale  of  one-third  of  the 
village  should  be  put  off  and  not  of  the  remaining  two-thirds.  The  20fch  July 
was  fixed  for  the  sale,  and  on  that  date  the  officer  in  charge  of  the  sale 
proceeded  to  sell  the  two-thirds  of  the  village,  which  was  knocked  down 
for  Rs.  6,100  to  Baldeo  Prasad." 

The  judgment-debtor  thereupon  applied  to  have  the  sale  set  aside  on 
the  ground  that,  after  the  order  for  postponement,  the  sale  could  not 
legally  have  been  held  without  the  issue  of  a  fresh  proclamation  of  sale, 
and  alleging  that  in  consequence  of  Shis  irregularity  the  property  had 
fetched  a  price  far  below  its  proper  value. 

The  lower  Court  found  that,  though  there  was  an  irregularity  in 
holding  the  sale  without  issue  of  a  fresh  proclamation,  and  though  the 
price  fetched  by  the  property  was  decidedly  low  yet  the  judgment-debtor 
was  bound  to  prove. that  the  lowness  of  price  was  necessarily  the  result 
of  the  said  irregularity,  and  that  as  he  had  failed  to  establish  the  connec- 
tion between  the  two,  he  was  not  entitled  to  have  the  sale  set  aside. 
The  Court  therefore  dismissed  the  application. 

[39]  The  judgment-debtor  appealed  to  the  High  Court. 


•  First  Appeal  No.  36  of  1895,  from  an  order  of  Syed  Muhammad   Jafar  Husain 
Khan,  Subordinate  Judge  of  Bareilly,  dated  the  5th  January  1895. 

(1)  20- 1. A.  176. 
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Mr.  Roshan  Lai,  for  the  appellant.  1894 

Mr.  D.  N.  Banerji  and  Pandit  Sundar  Lai,  for  the  respondents.  JULY  n. 

JUDGMENT.  APPEL- 

KNOX,  OFFICIATING  C.J. — This  is  a  first    appeal   from    an    order       LATE 
passed  by  the  Subordinate  Judge  of  Bareilly.     In  that  order  the  Subor-      QlVlL. 
dinate  Judge  relying  upon   the  precedent  of  Tassaduk  Basul    Khan  v. 
Ahmad  Husain  (1)  declined  to  set  aside  a    sale  of   immoveable    property    181.37  = 
on  the  ground  that  the  judgment-debtor,  who  was  impugning  the   sale,    IS  A.W.N. 
had  failed  to  prove  that  any  substantial  injury  had  been  sustained  by  him   (1893)  134. 
by  reason  of    an  alleged   material  irregularity   in    the  publication  of  the 
sale.     The  material  irregularity  alleged  arose  under  the  following  circum- 
stances.    The  property  originally  advertised  for  sale  was  20  biswas  of  the 
village  of  Barkhana  Harchandpnr.     The  proclamation  for  sale  of  20  biswas 
was  duly  made,  and  the  20th  of  J  uly  fixed  as  the  date  on  which  the  sale  was 
to  be  held.     One  Musammat  Sarsuti  instituted  a  suit  laying  claim  to  one- 
third  of  the  property  advertised  for  sale,  and  she  followed  up  her  suit  by  an 
application  that  the  sale  migho  be  postponed   pending  the  result  of    her 
suit.     Her  application   was  at  first  granted,  and  orders  were  issued  for 
adjournment  of  the  sale.     Upon  this,   the  decree-holder  pointed  out  that 
the  claim  of  Musammat   Sarsuti  extended  only  to  one- third  of  the  pro- 
perty advertised  for  sale  and  that  there  was  no  reason  why  the  remaining 
two-thirds  should   not   be  sold.     Upon  this  fresh  orders  were  issued  to 
the  Collector,  who  was  to  bold  the  sale,  directing   him  to  proceed   with 
the  sale  of  two-thirds   of  the  village.     Two-thirds    of  the    village  were 
accordingly  sold  on  the  20th   of  July,  the  date  originally  fixed  on  the  first 
proclamation  for  sale,  and  purchased  for  Es.  6,100  by  one  Baldeo  Prasad. 
The  period  that  intervened  between  the  first  order    directing  postpone- 
ment of  the  sale  and  the  second  order  directing  the  sale  to   proceed  as  to 
two-thirds  was  an  interval  of  14  days.     The   contention  before  us  is  that 
under    the   circumstances  fresh    proclamation  should    have   been    made. 
In  support  of  this  contention,  the  learned  counsel  for  the  appellant  referred 
us  to  Shib  Prokash  [40]  Singh  v.  Sardar  Doyal  Singh  (2),  it  was    there 
held  that  a  fresh  proclamation  was  a  necessity  and  the  omission  to  issue  it 
a  material  irregularity.     The  question  whether  a  fresh  proclamation  was  or 
was  not  necessary  need  not  be  decided  in  the  present  case,  as  we  are  able  to 
dispose  of  the  appeal  on  other  grounds,  and  in  fact  in  the^  precedent  just 
quoted  the  case  before  the  Calcutta  Court  was  remanded  for  evidence  and 
decision  upon  what  is  the  material  point  in  all  these  cases,  viz.,    whether, 
in  the  event  of  a    material  irregularity  having  taken  place,    substantial 
injury  has  or  has  not  been  sustained   by  reason  of  tbe  occurrence   of  the 
irregularity  complained  of.     In  the  present  appeal  one  of  tbe  pleas  raised 
is  that  the  evidence  on  the  record  proves  substantial  injury,  and  some 
attempt  was  made  to  satisfy  us  that  substantial  injury  to    the  judgment- 
debtor   had  been  made   out.     There   is    a   strong-  probability    that    the 
property    was     sold    considerably     below    its   ordinary     market    value, 
but    there  is  not  one   word    in    tbe  evidence   which    connects   the   low 
price,  if  it  was  a  low  price,  realised  with  what  is  alleged    as    the   material 
irregularity.     Tbe   learned  counsel  for   the    appellant  endeavours  to   get 
over  this  difficulty  by  asking  us  to  follow  the   ruling  in    Ganga  Prasad  v. 
Jag  Lai  Eai  (3).     That  was  a  ruling  of  a  Divisional  Bench  of  this  Court 
in  which  the  learned  Judges  who  heard  the  case  differed.     There  can  now 

(1)  20  I.A.  176,  (2)  3  C.  544.  (3)  11  A.  333. 
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1895        be  no  question  whatever  as  to  what  is  the  law,  aa  the  matter  has  been 

JULY  11.     fully  considered  and  decided  by  their  LorHships  of  the  Privy  Council  in 

Tassaduk  Rasul  Khan  v.  Ahmad  Husain  (1).     It  was  contended  on  behalf 

APPEL-     of  the  respondents  in  that  case  that  the  non-compliance  with  the  interval 

LATE       °f  30  days  between  proclamation  and  sale  made  the  sale  a  nullity.     Their 

OlVlL       Lordships  say  in  most  distinct  terms  that  they  cannot  accede  to  that 

'      contention.     They    allow  there    bad  been  a  material    irregularity,    but, 

18  A.  37=     following  previous  rulings  of  the  Privy  Council  to  the  same  effect,  they 

15  A.W.N.    laid  down  clearly  that  in  all  cases  of  irregularity  under  s.  311,  evidence 

<1896)  154.    must  be  given   of  substantial  injury  having    resulted,  and  that  it  was 

incumbent  on  the  judgment-debtors,    who    were  respondents,    [11  ]   to 

.    prove  that  they  sustained  substantial  injury  by  reason  of  such  irregularity. 

They    further    laid    down    that    loss    is  not    to    be    inferred    from    the 

mere   fact  that  a  sale  was  bad  without  full   compliance   with  s.  290,  a 

section  which,  their  Lordships  pointed  out,   contemplates  direct  evidence 

on  the  subject. 

AlKMAN,  J. — I  concur  with  the  learned  Officiating  Chief  Justice.  I 
need  not  recapitulate  the  facts  of  the  case,  which  have  been  clearly  set 
forth  in  his  judgment.  Assuming  for  purposes  of  argument  that  there 
was  in  the  case  before  us  a  material  irregularity  in  the  failure  of  the  Court; 
to  issue  a  fresh  proclamation  of  sale  after  it  has  exempted  from  sale  part 
of  the  property  originally  advertised,  I  think  it  must  be  held  that  appel- 
lant has  failed  to  prove  that  the  low  price  which  his  property  fetched  at 
the  auction  was  due  to  that  irregularity.  The  judgment  of  their  Lordships 
of  the  Privy  Council  in  the  case  of  Tassaduk  Rasul  Khan  v.  Ahmad 
Husain  (2)  makes  it  clear  that  it  is  not  sufficient  for  an  applicant  under 
s.  311  to  show  that  there  had  been  material  irregularity  in  publish- 
ing or  conducting  a  sale  and  that  a  price  below  the  market  value  has  been 
realised,  but  he  must  go  on  to  connect  the  one  with  the  other,  that  is,  the 
loss  with  the  irregularity,  as  effect  and  cause  by  means  of  direct  evidence. 
The  contention  of  the  learned  counsel  for  the  appellant  that  the  sale  was 
a  nullity,  a  contention  based  on  a  decision  of  this  Court,  Ganga  Prasad  v. 
Jag  Lai  Bai  (3),  is  deprived  of  any  force  by  reason  of  the  same  ruling  of 
their  Lordships  of  the  Privy  Council,  as  in  it  their  Lordships  declined  to 
accede  to  a  similar  contention. 

Per  Curiam.  The  order  of  the  Court  is  that  the  appeal  is  dismissed 
with  costs. 

Appeal  dismissed. 


ISA.  42  =  15  A.W.N.  (1895)  150. 

[42]  APPELLATE  CIVIL. 
Before  Mr,  Justice  Knox,  Officiating  Chief  Justice,  and  Mr.  Justice  Aikman. 


EAST  INDIA  RAILWAY  COMPANY  (Defendant)  v.  BUNYAD  ALI 
(Plaintiff)*     [12th  July,  1895.] 

Act  No.  IX  of  1890  (Indian  Railways  Act),  s.  72— Contract  saving  liability  of  Company 
for  loss  of  goods  carried  by  it — "  Risk  note." 

The  contract  embodied  in  what  is  commonly  known  as  a  "  risk  note,  "  i.e.,  a 
contract  whereby  in  consideration  of  goods  being  carried  by  a  Railway  Company 

*  Mipoellareius  No.  173  of  1895     Reference  unler  section  617  of  Act  No.  XIV  of 
1882,  by  Pandit  Bansidhar,  Subordinate  Judge  of  Saharanpur. 

(1)  20  I. A.  176.  (2)  21  0.  66.  (3)  11  A.  333. 
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at  a  reduced  rate,   the  consignor   agrees  that  the  Company  shall  be  free  of  all        IftQR 
responsibility  for  any  loss  or  damage  to  the   goods,  is    a  valid  and  legal  contract 
within    th?   terms  of  s.  72    of  Act  Ho.  IX  of    1890.      Suntokh   Rai  v.    East     JULY  ia- 
India  Railway  Company  (l)  distinguished. 


[Ippr.,  4  Ind.  Cas.  907  (908)  =  113  P.R.  1908  =  15  P.L.R.  1909;  R.,    30  C.  257  1261)  ; 

17  C.W.N.  529  (531)  ;   18  Ind.Cas.  216  (J17»f;  18  Ind.  Cas.  731  (732)  ;  14  M.L.J.        LATE 
396  (399)  5  4  N.L.E.  125  (123)  ;  5  O.C.  153.]  CIVIL 

IN  this  case  the  plaintiff-respondent  sued  to  recover  from  the  East  lg  g~*n  = 
Indian  Eailway  Company  a  sum  of  Rs.  110  as  the  value  of  certain  boxes  13  «  w  B 
of  ghi,  which  had  been  made  over  by  the  plaintiff  to  the  Gomuany  at  (»OQR\  *** 
Khurja,  for  transmission  to  Sarampur  and  had  not  reached  their  destina- 
tion. The  goods  were  despatched  at  owner's  risk,  and  what  is  known  as 
a  ''risk  note  "  was  taken  from  the  consignor.  A  "  risk  note  "  contains  the 
terms  of  a  special  agreement  whereby  the  consignor,  paying  a  lower  freight 
than  he  would  otherwise  be  bound  to  pay,  "  in  consideration  of  such  lower 
charge,  agrees  and  undertakes  to  hold  the  said  railway  harmless  and  free 
from  all  respocsibilty  for  any  loss,  destruction  or  deterioration  of,  or 
damage  to,  the  said  consignment,  from  any  cause  whatever,  before,  during, 
and  after  transit  over  the  said  railway,  or  other  railway  working  in  connec- 
tion therewith."  The  loss  .of  the  goods  in  question  was  admitted  by 
the  defendant  Company  ;  but  they  pleaded  that  they  were  absolved 
from  liability  by  the  terms  of  the  contract-entered  into  by  the  plaintiff. 
The  Court  of  first  instance  (Munsif  of  Saharanpur)  decreed  the  plaintiff's 
claim.  The  defendant  appealed  and  the  appellate  Court  (Subordinate 
Judge  of  Saharanpur)  referred  the  question  of  the  validity  of  the  contract 
relied  upon  by  the  defendant  to  the  High  Court  under  section  617  of  the 
Code  of  Civil  Procedure.  That  Court  was  of  opinion  that,  inasmuch  as 
the  ordinary  liability  of  a  Eailway  Company  for  loss  of  goods  delivered  bo 
them  for  transmission  was,  by  section  72  of  Act  No.  IX  of  1890,  £43]  that 
of  a  bailee  under  the  Indian  Contract)  Ace,  1872,  sections  151,  152  and  161, 
the  Company  could  not  contract  itself  out  of  all  liability,  since  even  a 
gratuitous  bailee  was  nob  absolved  from  all  liability  from  any  cause  what- 
ever. The  lower  Court  referred  to  the  case  of  Suntokh  Rai  v.  East  Indian 
Railway  Company  (1)  and  Tippanna  v.  The  Southern  Maratha  Railway  (2). 

The  Hon'ble  Mr.  Colvin,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

KNOX,  OFFICIATING,  C.J.,  and  AIRMAN,  J.—  The  Subordinate  Judge 
of  Meerut  had  before  him  an  appeal  in  which  his  decree  would  be  final, 
and  entertaining  doubt  as  to  the  construction  of  a  document,  which  con- 
struction affected  the  merits  of  the  appeal  before  him,  be  has  referred  a 
statement  of  the  facts  of  the  case  for  the  decision  of  this  Court.  The 
document  regarding  the  construction  of  which  the  Subordinate  Judge  en- 
tertained doubt  is  what  is  ordinarily  known  as  a  "  risk  note,"  in  other 
words,  it  is  a  document  purporting  to  limit  the  responsibility  of  the  East 
Indian  Railway  Company  for  the  loss,  destruction  or  deterioration  of 
goods  delivered  to  the  said  Company  to  be  carried  by  railway.  It  is 
admitted  by  both  the  parties  to  the  appeal  that  the  agreement  is 
in  writing,  signed  by  the  persons  sending  the  goods,  and  is  otherwise 
in  the  form  approved  by  the  Governor-General  in  Council.  It  falls  clearly 

(1)  N.W.P.H.O.R.  (1367)  200-2  Agra  H.O.R,  200.  (2)  17  B.  417. 
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within  the  provisions  of  section  72  of  Act  No.  IX  of  1890,  and  no  attempt 
is  made  by  the  learned  vakil  for  the  respondents  to  take  the  agreement  out 
of  the  provisions  of  section  72  of  Act  No.  IX  of  1890.  Under  this  agree- 
ment the  consignor,  who  had  the  option  of  forwarding  his  goods  at  an 
ordinary  rate,  in  which  case  the  Railway  administration  would  have  been 
responsible  for  their  loss,  elected,  instead  of  paying  that  ordinary  rate,  to 
pay  a  lower  charge,  and  in  consideration  of  such  lower  charge  agreed  and 
undertook  to  hold  the  East  Indian  Eailway  Company  harmless  and  free 
from  all  responsibility  for  any  loss,  destruction  or  deterioration  of  the  said 
consignment  from  any  cause  whatever  before,  during  or  after  transit  over 
the  said  Eailway.  In  the  present  case  the  goods  delivered  to  the  Railway 
Company  for  transit  over  their  line  were  lost,  and  in  [44]  spite  of  the 
agreement  entered  into  by  him,  the  consignor  sued  the  Railway  Company 
for  damages  on  account  of  such  loss.  The  doubt  entertained  by  the  Sub- 
ordinate Judge  is  really  a  doubt  as  to  whether  such  an  agreement  is  morally 
defensible.  He  seems  to  consider  it  wrong  on  the  part  of  the  Railway 
Company  to  tempt  the  public  to  incur  such  risk,  and  he  seeks  to  fortify  his 
opinion  by  a  ruling  of  this  Court  in  Suntokh  Rai  v.  East  Indian  Railway 
Company  (1).  The  risk  note  in  that  case  was  quite  different.  The  law 
prevailing  at  that  time  was  quite  different,  and  the  ruling  has  no  bearing 
on  the  facts  of  the  case. 

The  provisions  of  section  72  of  Act  No.  IX  of  1890  are  quite  clear 
and  free  from  all  ambiguity,  and  it  is  not  open  to  any  Court  to  take  a 
case  out  of  the  provisions  of  the  Statute  when  the  case  clearly  falls  within 
those  provisions. 

Our  answer  to  the  reference  is  in  the  affirmative.  The  defendant 
Company  is  absolved  from  all  liability,  under  the  circumstance  set  out, 
for  the  non-delivery  of  the  plaintiff-respondent's  goods.  A  copy  of  this 
judgment  under  the  signature  of  the  Registrar  will  be  transmitted  to  the 
Court  by  which  the  reference  has  been  made. 


18  A.  44  =  13  A.W.N.  (1893)  131. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr,  Justice  Burkitt. 


DAKYArBiBi  AND  ANOTHER  (Defendants)  v.  BADRI  PR  AS  AD  AND 

ANOTHER  (Plaintiffs)  *     [loth  July,  1895.] 
Civil  Procedure  Code,  sections  626,  629— Review  of  judgment — Appeal. 

No  appeal  will  lie  from  an  order  granting  a  review  of  judgment  except  under 
the  conditions  specified  in  section  629  of  the  Code  of  Civil  Procedure.  Bombay 
and  Persia  Steam  Navigation  Company,  Ld.  v.  The  S.  S-  "Zuari"  (I)  followed. 

[R  ,  14  Ind.  Gas.  39.] 

IN  this  case  the  present  respondents  were  plaintiffs  in  the  original 
suit.  The  suit  was  decided  ex-parte  in  their  favour.  The  defendants  appeal- 
ed to  the  District  Judge,  who  decreed  the  appeal  on  a  point  which  had  not 
been  raised  in  the  suit.  The  plaintiffs  then  applied  for  review  of  the  lower 
appellate  Court's  judgment  allowing  the  appeal.  They  tendered  fresh 
evidence  in  the  shape  of  a  material  document,  with  an  affidavit  as  to  the 

*  First  Appeal  No.  1  of  1894,  from  an  order  of  F.  E.  Elliot,  Esq.,  District  Judge 
of  Allahabad,  dated  23rd  December  1893. 

(1)  N.W.P.H.G.R.  (1867)  200  =  2  Agra  H.C.R.  200.  (2)  12  B.  171. 
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reason  of  its  non-production  [45]  at  an  earlier  stage  of  the  proceedings. 
The  Court  granted  the  review  prayed  for.  Against  this  order  the  defend- 
ants appealed.  They  stated  several  grounds  in  their  memorandum  of 
appeal.  Of  these  the  first  was  that  the  admission  of  the  application 
for  review  was  in  contravention  of  the  provisions  of  section  624  of  the 
-Code  of  Oivil  Procedure  :  the  other  grounds  were  all  on  the  merits. 

Maulvi  Imam-ul-Kabir  and  Maulvi  Muhammad  Mahmud  Hasan,  for 
the  appellants. 

Pandit  SundzrLal,  for  the  respondents. 

JUDGMENT. 

BLAIR  and  BURKITT,  JJ. — A  preliminary  point  is  taken  that  on  the 
facts  no  appeal  lies  in  this  case.  It  is  an  appeal  in  the  nature  of  an 
objection  to  an  order  of  the  District  Judge  of  Allahabad,  granting  a  review 
of  a  judgment  of  his  own.  It  is  not  pretended  that  this  case  falls  v?ithin 
the  provisions  (a)  and  (b)  of  section  626 ;  nor  was  the  order  in  con- 
travention of  the  provisions  of  section  624,  nor  was  the  application  for 
review  barred  by  limitation.  That  being  so,  we,  following  and  approving 
of  the  ruling  and  the  reasons  in  the  case  of  the  Bambay  and  Persia  Steam 
Navigation  Company,  Limited  v.  The  S.S.  "Zuari  "  (1),  dismiss  this  appeal 
with  costs. 

Appeal  dismissed. 


18  A.  43  =  13  A.W.N.  (1893)  132. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 
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18  A.  «=- 
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IN   THE   MATTER   OP  THB   PETITION   OP  INDARMAN.* 

[19th  July,  1895.] 

-Act  No.  VII  of  1889  (Succession  Certificate  Act),  section  6— Certificate  not  necessarily 
to  collect  all  tha  debts  of  the  deceased. 

A  Court  may  legally  grant  to  an  applicant,  under  Aot  No.  VII  of  1389,  certifi- 
cate for  the  collection  of  a  specified  debt  or  specified  debts  of  a  deceased  person. 
The  Court  is  not  bound  to  grant  a  certificate  only  for  the  collection  of  the  whole 
of  the  debts  of  the  deceased. 

[R.,  15  C.L.J.  384  (388)  =  16  C.W.N.  231  (234).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Aikman,  J. 

Messrs.  A.  H.  S.  Ried  and  D.  N.  Banerji,  for  the  appellant. 

JUDGMENT. 

AlKMAN,  J. — The  appellant  in  this  case  is  the  son  of  Mathura  Das, 
deceased.  Mathura  Das  and  Baiju  Mai  obtained  a  joint  decree  [46] 
against  Kuar  Suparandhuj  Prasad  Singh.  The  appellant  wished  to  put 
this  decree  into  execution,  but,  in  order  to  do  so,  he  had  to  produce  before 
the  Court  which  had  to  execute  the  decree  a  certificate  granted  under  Act 


'  First   Appeal   No.  46  of    1895,  from   an  order   of  L.    G.  Evans,  Esq.,   District 
Judge  of  Aligarh,  dated  the  28th  February  1895. 

[N.B.— In  15   A.W.N.  (1895)    152,  this  case  is  cited  as  First  Appeal  from  Order 
No.  149  of  1895  of  the  District  Judge  of  Aligarh— Ed.] 

(1)  12  B.  171. 
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1895        No.    VI  of   1889,  and   having  the   judgment-debt  specified    therein.     In 

JULY  19.    order   to  enable  him  to  comply  with  the  requirements  of  se'ction  4  of  this 

Act  the   appellant   asked    the   District  Judge   of   Aligarh    to   grant  him 

APPEL-     a  certificate  in  respect  of  the  judgment-debt  referred  to  in  his  application. 

LATE        The  learned  District   Judge  passed  the  following  order : — "I  cannot  grant 

ClVIL       a  cer^fica^e  f°r  Partial  collection.     The  applicant  is  at  liberty  to  apply 

'      for  certificate  for  all  debts  due  to  the  deceased." 

IB  A.  43  =  It  does  not  appear  that  there  are  any  other  debts,  and,  even   if  there 

13  A.W.N     were,  I  know  of  no  law  which  compels  an  applicant  under  section  6  of 

(1893)  132.   Acfc  VII  of  1889  to  ask  for  a  certificate  in  respect  of  more  debts  than 

he  wishes   to   collect.     There   is   nothing   to  prevent   a  grant  of  such   a 

certificate  as  that  asked  for  by  the  appellant. 

I  allow  the  appeal,  and,  setting  aside  the  Judge's  order  dated  the 
28th  February  1895,  direct  him  to  restore  the  application  to  the  file 
of  pending  applications  and  dispose  of  it  according  to  law  with  reference 
to  the  remarks  made  above.  As  there  is  no  respondent  I  make  no  order 
as  to  oosts. 

Appeal  decreed. 


18  A.  46  =  15  A.W.N.  (1893)  138, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Enox,  Officiating,  Ghief  Justice,  and  Mr.  Justice  Aikman. 


RAM  NARAIN  SINGH  (Defendant)  v.  BABD  SINGH  (Plaintifi)* 
[23rd  July,  1895.] 

Act  No.Xof  1873(In(iio«  Oaths  Act  ,s.8 — Oa  th  pur  par  ling  to  affect  a  third  p?r  son— Revo- 
cation of  consent  to  be  bound  by  a  statement  made  on  oath  taken  in  a;  par  titular 
form. 

The  plaintiff  in  a  Civil  suit  offered  to  be  bound  by  the  statement  which  the 
defendant  might  make  on  oath  holding  the  arm  of  his  son.  The  defendant 
accepted  the  proposal,  took  tbe  required  oath,  and  made  a  statem°nt  which  had 
the  effect  of  defeating  the  plaintiff's  claim.  When  the  defendant  name  into  Court 
to  take  the  oath  the  plaintiff  attempted  to  revoke  his  proposal,  but  alleged  no 
further  reason  than  that  he  did  not  understand  what  he  had  intended  and  did 
not  think  the  defendant  would  speak  the  truth. 

[47]  Held  that  the  form  of  oath  above  indicated  ought  not,  having  regard  to 
s.8  of  Act  No.  X  of  1873,  to  have  been  administered;  but  has  it  had  been  adminis- 
tered and  was  a  form  of  oath  especially  binding  upon  Hindus,  the  statement 
made  upon  it  should  be  accepted. 

.  Held  also  that  when  one  party  to  a  suit  offers  to  be  bound  by  the  oath  of  the 
other  party,  and  such  other  party  accepts  the  proposal,  the  party  so  offering  to 
be  bound  should  not  be  allowed  to  revoke  bin  proposal  except  upon  the  strongest 
possible  grounds  proved  to  the  satisfaction  of  the  Court  to  be  genuine  grounds 
for  revoking  the  proposal.  Lakhraj  Singh  v.  Lulhma  Kuar  (1)  referred  to. 

[Rel.,  16  Ind.Cas.  733  (734)  ;  ftppr.,  22  M.  236  (237)  I  5  P.R.  1903  =  37  P.L  R.  1903  ; 
85  P.R.  1903  =  143  P.L.R.  1903;  R.,  29  A.  49  =  3  A.L.J.  654  =  A.W  N.  (1906)280; 
17  M  L.J.  99(100);  D.,  66  P.R.  1910-114  P.L.R.  1910  =  134  P.W.R  1910  =  7 
Ind.  Gas.  479  ] 

THE  facts  of  this  case  are  thus  stated  in  the  order  of  the  lower  appel- 
late Court : — 


*  First  Appeal  No.  61  of  1895,  from   an  order  of  Syed  Akbar  Husain,  Officiating: 
District  Judge  of  Jaunpur,  dated  the  14th  May  1895. 

(1)  4  A.  302. 
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"This  was  a  suit  for  joint  possession  of  certain  immoveable  property.       1895 
The    defendant    No.    1     (Ram    Narain    Singh)    is    the    uncle    and    the    JULY  23. 
defendant  No.  2   (Darshan    Singh)  is  the  own  brother    of  the  plaintiff. 
The  defendant  No.    1    admitted    the    claim,  but  the    defendant    No.    2     APPEL- 
contested  it  on  the  allegation  that  bhe  property  in  suit  was  hia   self-acquir-       LATB 
ed  property.     On  the  llth  of  January  1895  the  plaintiff  offered  to  abide      nTVTT 

by  any  statement  which  the  defendant  No.  2  might  make  on  oath  by        

holding  the  arm  of  his  sou.  To  this  defendant  No.  2  consented,  and  the  14th    18  A.  46  = 
of  January  1895  was  fixed  for  recording  the  statement  of  Ram  Narain,  who    is  A.  W.N. 
said  that  his  hoy  was  not  then  present  in  Court.     On  the  14th  of  January   (1893)  158. 
the  plaintiff  filed  a  petition  revoking  his  agreement,  on  the  plea  that  be 
had  no  more  faith  in  Ram  Narain  Singh's  honesty,  and  paying  for  adjourn- 
ment in  order  to  enable  him  to  produce  his  evidence*"  "  The  Court 
(Munsif  of  Jaunpur),  however,  held  that  the  plaintiff  wasbound  by  his  agree- 
ment and  should  be  compelled  to  examine  Ram  Narain  Singh,  and  in  that 
view    the  learned  Munsif  examined  Ram  Narain  Singh  in  the  manner 
originally  suggested  by  the  plaintiff,  and,  on  Ram  Narain    Singh's  stating 
that  the  property  was  his  own  separate  property,  dismissed  the  suit.  " 

The  plaintiff  appealed,  and  the  lower  appellate  Court  (Officiating 
District  Judge  of  Jaunpur),  holding  that  the  plaintiff  had  a  right  to  revoke 
his  offer  before  the  evidence  was  recorded,  remanded  the  suit  under  s.  562 
of  Act  No.  XIV  of  1882. 

[48]  From  this  order  of  remand  the  defendant  Ram  Narain  Singh 
appealed  to  the  High  Court. 

Babu  Durga  Gharan  Banerji,  for  the  appellant. 

Munshi  Gobid  Prasad,  for  the  respondent. 

JUDGMENT. 

KNOX,  OFFG.  C.J.,  and  AIKMAN,  J. — In  the  Court  of  first  instance 
the  plaintiff,  now  respondent,  offered  to  abide  by  any  statement  which 
the  appellant  might  make  on  oath  to  be  taken  in  this  form,  namely, 
that  holding  the  arm  of  his  son  he  should  state  what  he  could  eay  on  the 
matters  asked  of  him.  The  appellant  consented.  The  case  was  adjourned 
to  enable  the  appellant  to  bring  his  son,  who  was  not  then  in  Court.  On 
the  day  to  which  the  case  stood  adjourned,  the  appellant  appeared  with 
his  son,  and  the  respondent  then  applied  to  be  released  from  the  proposal 
he  had  made.  The  only  reason  he  could  give  was  that  he  had  made  the 
proposal  without  understanding  what  he  intended,  and  adding  that 
he  was  of  opinion  that  the  appellant  would  not  tell  the  truth.  The 
Court  refused  to  entertain  the  application,  and  the  defendant  made 
the  statement  in  the  form  proposed  by  the  respondent.  The  result  was 
that  the  Munsif  dismissed  the  respondent's  suit,  the  statement  made  by  the 
appellant  upon  the  oath  proposed  being  fatal  to  the  claim. 

We  have  no  hesitation  in  saying  that  the  oath  proposed  should  never 
have  been  administered.  It  was  an  oath  understood  and  purporting  to 
affect  a  third  person,  and  such  an  oath  under  Act  No.  X  of  1873  is  nob  an 
oath  which  could  under  any  circumstances  be  lawfully  administered. 
Since,  however,  it  was  administered,  and  the  statement  made,  we  are  of 
opinion  that  the  evidence  so  given  was  rightly  considered  conclusive  proof 
of  the  matters  stated.  The  peculiar  nature  of  the  oath  and  the  effect 
which  is  attached  to  it  by  Hindus  aro  such  that  any  statement  made 
upon  such  an  oath  would  not,  we  are  quite  sure,  be  lightly  made.  It  is, 
however,  contended  that,  as  the  respondent,  before  the  oath  was  adminis- 
tered, asked  to  withdraw  from  his  proposal,  he  should  have  been  allowed 
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1896        to  withdraw,  and  the   evidence   not   taken  in  the  manner  proposed  by 

JULY  23.     him.     In  support   of   this  contention    we    were   referred  to   the   case  of 

Lekh  Raj  Singh  v.  Dulhma  Kuar  (l).  In  that  case  one  of  the  Judges, 

APPEL-      [49]  Oldfield,  J.,  said  that  he    was  aware  of   no  rule  under  which  a  Sub- 

LATE       mission  to  reference  of  this  kind,  viz.,  a  statementmade  under  the  peculiar 

OlVIL.      circumstances  set  out  in  s.  8  of  Act  No.  X  of  1873,  might  not  be   revoked 

before  the  referee  has  given  his  evidence  in  pursuance  of  it.     It  appears 

18  A.  46=    to  ua  that  this  is  not  the  standpoint  from  which  a  proposal  of  the  nature 

18  A.W.N.    get  out  in  s.  8  should  be  considered.     When  the  proposal  has  bein  made 

(1893)  jl38.    by  a  party  to  a  proceeding  and  the  Court  in  pursuance  of  the  proposal 

has  asked  the  party  required  to  take  a    particular   form   of   oath  whether 

he  will  do  so,  and  the  party  so  asked  has  agreed  to  take  the   oath,  then, 

under  such  circumstances,  no  permission  should  be  accorded  to  the  party 

who  made  the  proposal  to  withdraw  from  it,  except  upon    the   strongest 

possible  grounds  proved  to   the    satisfaction  of  the   Court  to   be  genuine 

grounds  for  revoking  the  proposal.     No  such  grounds  were  shown  in  the 

present   case   and   the  evidence    given  was,  in  our   opinion,  evidence   by 

which  the  respondent  was  bound. 

The  respondent  appealed  against  the  order  of  the  Munsif,  and  the 
District  Judge,  allowing  the  appeal,  passed  an  order  of  remand  under 
s.  562  of  the  Code  of  Civil  Procedure,  directing  the  Courb  of  first  instance 
to  try  the  suit  on  its  merits.  Tho  present  appeal  is  from  that  order. 
For  the  reasons  set  out  above  we  are  of  opinion  that  the  appeal  in  the 
Court  below  should  not  have  succeeded.  We  set  aside  the  order  of  remand 
and  restore  the  decree  of  the  first  Court  dismissing  the  suit.  The  appellant 
will  have  his  costs  in  this  Court. 

Appeal  decreed. 


18  A.  49  =  15  A.W.N.  (1895)  155. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 


BAM  NEWAZ  AND  OTHERS  (Decree-holders)  v.  BAM  CHARAN  AND 
ANOTHER  (Judgment-debtors)  *     [26th  July,  1895.] 

Civil  Procedure  Code,  a.  230— Execution  of  decree — Limitation. 

R.N.  and  others  obtained  a  simple  money  deoree  against  R.S.  and  another  on 
the  24th  of  February  1881.  On  the  2nd  of  May  1892,  previous  applications  for 
execution  having  been  unsuccessful,  the  decree-holders  made  an  application  for 
execution  in  consequence  of  which  certain  property  of  the  judgment-debtors  was 
[50]  attached.  That  application  was  subsequently  struck  off  by  the  Court,  the 
attachment  being  maintained.  On  the  7th  of  March  1693  a  further  application 
for  execution  was  made. 

Held  that,  whether  the  application  of  the  7th  of  March  1893  was  or  wag  not 
merely  n  continuation  of  the  former  application  of  the  2nd  of  May  1892,  elocu- 
tion of  the  deoree  was  barred  by  the  rule  prescribed  by  the  section  230  of  the  Code  of 
Civil  Procedure. 

Held  also  that  an  order  on  an  application  for  execution  striking  of  the  applica- 
tion, but  maintaining  attachment  effected  in  pursuance  thereof,  was  an  order  not 
warranted  by  law. 
11  C.W.N.  63-=5C.L.J.  90;  P.,  8  A.L.J.  412  (4171=9  Ind.  Gas.  817;  R.,  ISA. 


[Diss 


486  ;  8  Ind.  Gas.  727  ] 


*  Second  Appeal  No.  1065  of  1894,  from  a  decree  of  Kunwar  Mohan  Lai,  Subordi- 
nate Judge  of  Gorakbpur,  dated  the  2nd  June  1894,  reversing  an  order  of  Maulvi  Innmul 
Haq,  Munsif  of  Basti,  dated  the  21st  September  1893. 

(1)  4  A.  302. 

738 


YIII]  RAM  NEWAZ   V.   RAM   CHARAN  18  All.  51 

THE  facts    of    this   case  sufficiently    appear  from    the  judgment  of       1895 
Aikoian,  J.  JULY  26. 

Babu  Durga  Gharan  Banerji,  for  the  appellants. 

Babu  Jogindro  Nath  Ghaudhri,  for  the  respondents.  APPEL- 

JUDGMENT.  LATE 

AIRMAN,  J. — The  appellants  in  this  oaae  obtained  a  simple  money     CIVIL 

decree  on  the  23rd  of  February  1881,  against  the  respondents.  On  the  2nd  of        

May  1892  they  applied  to  execute  this  decree.  Several  previous  applications  18  A.  59  = 
had  been  made,  but  proved  infructuous.  The  Court  in  which  the  application  13  A.  W.N. 
of  the  2nd  of  May  1892  was  made,  of  its  own  motion  struck  off  the  appli-  (1896)  185. 
cation  professing  to  maintain  an  attachment  which  had  been  made.  In 
my  opinion  no  order  of  such  a  nature  can  be  passed.  If  there  is  no  pend- 
ing execution  before  the  Court,  it  follows  that  there  can  be  no  subsisting 
attachment.  The  order  which  ma'ny  subordinate  Courts  are  in  the  habit 
of  passing  to  strike  off  an  execution  case  whilst  maintaining  an  attach- 
ment which  has  been  made  in  that  case,  is,  I  consider,  a  contradiction  in 
terms.  Such  an  order,  it  appears  to  me,  can  only  have  one  object,  and 
that  is  to  prevent  an  execution  case  being  shown  as  pending  for  an  unduly 
long  time  on  the  files  of  the  Court.  If  there  is  reason  for  maintaining  an 
attachment  there  caa  ba  no  reason  for  striking  off  the  application  in  execu- 
tion which  led  to  its  being  made.  On  the  7th  of  March  1893  the 
decree-holders  presented  another  application  for  the  execution  of  their 
decree.  The  judgment-debtors  objected  that  the  application  was 
barred  by  the  12  years'  rule  of  limitation.  Their  objection  was 
overruled  by  the  Munsif,  who  held  that  the  application  of  the  7th 
of  March  1893  was  in  reality  no  fresh  application,  but  was  merely 
[5l]  in  continuance  of  the  application  of  the  2nd  of  May  1892.  The 
judgment-debtors  appealed  to  the  Subordinate  Judge,  who  held  that  the 
application  of  the  7tb  of  March  1893  was  a  fresh  application,  and  could 
not  be  executed,  as  the  decree  had  become  time-barred.  Against  t'r:: 
order  of  the  Subordinate  Judge  the  decree-holders  have  appealed  to  this 
Court.  In  my  opinion  whether  the  application  of  the  7th  of  March  1893 
ba  considered  to  be  a  fresh  application  or  merely  an  application  in  continu- 
ance of  that  of  the  2nd  of  May  1892,  it  cannot  be  granted.  Section  230  of 
the  Code  of  Civil  Procedure  provides  that;  where  an  application  to  execute 
a  decree  for  the  payment  of  money  has  been  made  under  this  section  and 
has  been  granted,  no  subsequent  application  to  execute  the  same  decree 
shall  be  grantad  after  the  expiration  of  12  years  from  the  date  of  the 
decree  sought  to  be  enforced.  It  appears  from  the  records  of  the  previous 
case  that  although  the  previous  applications  failed  for  one  reason  or 
another  to  realise  any  money,  at  least  two  of  them  were  "  granted,  "  inas- 
much as  property  was  attached  in  compliance  with  the  request  contain- 
ed in  the  applications.  It  follows  from  this  that  a  Court  cannot  now  grant 
any  application  to  execute,  as  it  is  forbidden  to  do  so  by  the  terms  of 
section  230  of  the  Code  of  Civil  Procedure.  That  section  does  not 
prescribe  that  no  subsequent  application  shall  bo  received  after  the 
expiration  of  12  years ;  it  forbids  any  application  being  granted.  To 
comply  with  the  request  made  by  the  decree-holders  would  ba  to  disobey 
the  law  as  contained  in  that  section.  The  decree-holders  endeavoured  to 
prove  that  the  judgment-debtor  had  by  fraud  prevented  the  execution  of 
the  decree  within  12  years  immediately  preceding  the  date  of  their 
application,  but  this  attempt  failed. 

For  the  above  reasons  the  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

739 


18  All.  52  INDIAN   DECISIONS,   NEW  SERIES                              [Yol. 

1395  18  A.  52  =  15  A.W.N.  (1895)  153. 

JULY  29.  [32]  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Banerji. 


LATE 
OlVIL.         MUKARBAB  HUSAIN  AND  ANOTHER    (Objectors)  V.  HURMAT-UN-N1SSA 

(Decree-holder).*    [29fch  July,  1895.] 
ISA,  32  = 


13  A.WN 


Execution  of  decree— Civil  Procedure  Code,  sections  244,278— Party  to  the  suitimvhich 
a  decree  was  passed. 

MODE      IRQ 

Held  that  persons  who  had  originally  been  made  parties  to  a  suit,  but  had 
been  expressly  exempted  from  the  operation  of  the  decree,  were  not  "parties  to 
the  suit"  within  tha  meaning  of  seotion  244  of  the  Code  of  Civil  Procedure  with 
regard  to  objections  taken  by  them  in  respect  of  the  attachment  of  their  property 
by  tho  decree-holder  ;  but  that  such. objection  must  be  considered  to  be  an 
objection  under  section  278  of  the  Code.  Jangi  Nath  v.  Phundo  (1)  referred  to. 

[Dus.,  15  O.P.L.B.  109  ;  Appr.,  23  A,  346  ;  30  C.  134  =  6  C.W.N.  10  ;  R.,  21  M.  45  ;  2 
O.C.  51  (55).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Banerji,  J. 

Munshi  Madho  Prasad,  for  tbe  appellants. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

BANERJI,  J. — The  preliminary  objection  that  no  appeal  lies  in  this 
case  must  prevail.  The  facts  are  these  : — The  respondent  brought  a  suit 
for  dower  against  Syed  Asbraf  Ali.  Ashraf  Ali,  it  is  alleged,  had  made  a 
gift  of  some  property  in  favour  of  the  present  appellants,  and  the  present 
appellants  were  made  parties  to  that  suit.  As  against  them  the  plaintiff's 
prayer  was  that  the  gift  should  be  set  aside.  That  prayer  was  dis- 
allowed on  the  ground  that,  as  there  was  no  claim  against  any  property 
of  Ashraf  Ali.  but  the  claim  for  dower  was  only  a  personal  claim  against 
him,  tbe  plaintiff  had  no  cause  of  action  against  the  present  appellants. 
The  decree  was  made  only  against  Ashraf  Ali.  In  execution  of  that 
decree  the  decree-holder,  respondent,  caused  certain  property  to  be 
attached  as  the  property  of  Ashraf  Ali.  In  respect  of  that  property 
the  present  appellants  filed  objections  disputing  the  decree-holder's  right  to 
bring  that  properby  to  sale  and  claiming  it  as  their  own  under  the  gift 
referred  to  above.  The  Court  below  has  disallowed  the  appellants  '  objec- 
tions. If  the  appellants  can  be  regarded  as  parties  to  the  suit  within  the 
meaning  of  cl.  (c)  of  section  244  of  the  Code  of  Civil  Procedure,  an  appeal, 
no  doubt,  lies  ;  but  if  on  the  other  hand  they  are  to  be  treated  as  strangers, 
their  objection  [53]  to  the  attachment  of  the  property  in  question  was  an 
objection  under  section  278  of  the  Code  of  Civil  Procedure,  and  their  only 
remedy  was  a  suit  under  section  283,  and  they  have  no  right  of  appeal. 

I  am  of  opinion  that  the  appellants  cannot  be  held  to  be  parties  to  the 
suit  within  the  meaning  of  clause  (c)  of  section  244.  They  were  no  doubt 
originally  made  parties,  but  they  were  released  from  liability  for  the 
decree.  There  is  no  decree  as  against  them,  and  consequently  no  question 
as  between  them  and  the  decree-holder  relating  to  the  execution  of  the 
decree.  They  are  not  parties  to  the  execution  proceedings,  and  indeed  there 

*  First  Appeal  No.  64  of  1895,  from  an  order  of  Lala  Brij  Pal  Dap,  Subordinate 
Judge  of  Allahabad,  dated  the  26th  January  1895. 

(1)  11  A.  74. 
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is  no  decretal  order  in  respeot  of  which  tha  decree-holder  by  execution  could  1898 

claim  any  relief  as  against  them.     So  far,    therefore,  as  the  property  now  JULY  29. 
sought  to  be  attached  is  concerned,  they  are  in  the   position  of    strangers 

and  not  of  parties  to  the  suit,  and  the  question  which  arose  between  them  APPEL- 

and  the  decree-holder  was  not  a    question  within    section    244,    cl.  (c).  LATE 

This  view  is  supported  by  the  ruling  in  Jangi  Nath  v.     Phundo  (1),  the  CIVIL, 
principle  of  which  applies  to  this  case.     In  fact  this  is  a  much    stronger 

case  than  that  of  Jangi  Nath  v.  Phundo.     As  no  appeal  lay,  this  appeal  is  18  A.  32  = 

dismissed  with  costs.  18  A.W.N. 

Appeal  dismii*  d.  (1895)  138. 


18  A.  53  =  13  A  WN. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Aikman. 


ABBASI  BEGAM  (Defendant)  v.  IMDADI  JAN  (Plaintiff  * 
[30th   July,  1895.3 

Civil  Procedure  Code,   section  32— Removal  of  name  of  defendant  from   record— Such 
order  not  to  be  made  after  first  hsaring. 

An  order  striking  the  name  of  a  defendant  eft  the  record  of  a  salt  cannot  be 
made  under  s.  32  of  the  Code  of  Civil  Procedure  at  a  period  subseqient  to  the 
first  hearing  of  the  suit. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 
Mr.  Abdul  Baoof,  for  the  respondent. 

JUDGMENT. 

BLAIR  and  AIKMAN,  JJ. — This  is  an  appeal  from  an  order  striking 
off  the  name  of  the  defendant.  The  suit  was  instituted  [54]  on  the  1st 
of  December  1894,  proceeded  with  up  to  the  framing  of  the  issues  on  the 
27bht>f  the  same  mouth,  and  on  the  llth  of  February  1895  oame  on  for 
hearing  and  was  heard.  On  the  15th  of  February  an  application  was 
made  to  add  certain  cersons  as  defendants,  one  of  whom  was  one 
Muhammadi  Begam.  The  names  were  added,  and  it  became  necessary 
that  notices  be  served  upon  all  the  defendants  so  added.  An  effort 
appears  to  have  been  made  to  serve  Muhammadi  Begam  at  the  address 
supplied  to  the  Court,  we  suppose,  by  the  party  who  got  the  name  put 
upon  the  record.  She  was  not  found  at  that  place,  and,  on  further 
information  pointing  to  her  being  at  the  time  elsewhere,  fresh  notices 
were  issued  and  sent  for  service  at  the  place  where  she  was  supposed  to 
be.  Again  there  was  a  failure  to  discover  her.  Thereupon,  on  the  8th 
of  May,  an  application  was  made  on  behalf  of  the  plaintiff  to  strike  out 
her  name  from  the  list  of  defendants.  It  was  based  on  the  delay  caused 
by  the  inability  of  the  serving  officer  to  serve  notices  upon  her.  That 
application  was  not  supported  by  any  affidavit.  On  the  lOfch  of  May  the 
order  was  made  striking  out  her  name.  On  the  same  day,  after  the  order, 
an  application  was  made  by  the  defendant  for  a  substituted  service  upon 

*  First  Appeal  No.  53  of  1895,  from  an  order  of  Pandit  Raj   Nath  Sahib,  Subordi- 
nate Judge  of  Moradabad,  dated  the  10th  May  1895. 

(1)  11  A.  74. 
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1895       t>he  lady.     We  assume  that  that  application   was  not  granted.     The  order 
JULY.  30.    striking  the  name  off  is  the  one  appealed  against. 

Mr.    Ghulam   Mujtaba,  who   appears  for   the    appellant,  called  our 

APPEL-     attention    to  s.  32  of  the   Code  of  Oivil   Procedure  which  specifies  the  cir- 

LATE       cumstances  under  which  the  Court  has  power  to  add,  or  to  remove,  parties. 

CIVIL       ^0  ^rs'   Parai!raPh   relates  solely   to  its  powers  of   striking  out.     "  The 

'      Court  may,    on  or  before  the  first   hearing,  upon  the   application  of  either 

18  A.  53=  party,  and  on  such  terms  as  the  Court  thinks  just,  order  that  the  name  of 
15  A.W  N.  any  party,  whether  as  plaintiff  or  defendant,  improperly  joined,  be  struck 
(1895)  156.  out."  There  appear  to  be  three  conditions  precedent  to  the  striking  out. 
There  must  be  an  application  by  one  party  or  the  other.  The  Court  must 
not  have  progressed  beyond  the  first  hearing,  and  the  Court  must  find  the 
party  improperly  joined.  When  we  come  to  the  second  clause,  which 
relates  to  the  addition  and,  so  to  speak,  transmutation  of  parties,  the 
language  is  different.  The  Court  may,  at  any  time,  [55]  either  upon  or 
without  such  application,  and  on  such  terms  as  the  Court  thinks  just, 
order  that  any  plaintiff  be  made  a  defendant  or  that  any  defendant  be 
made  a  plaintiff,  and  that  the  name  of  any  person  who  ought  to  have  been 
joined,  whether  as  plaintiff  or  defendant,  or  whose  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions  involved  in  the 
suit,  be  added."  That  is  a  discretion  unlimited  in  point  of  time  and  not 
requiring  that  the  Court  should  be  moved  by  any  party. 

Mr.  Ghulam  Mujtaba  contends  that,  the  striking  out  of  the  name  of 
the  defendant  not  having  taken  place  on  or  before  the  first  hearing,  euch 
name  could  not  be  properly  struck  out  afterwards.  On  the  other  hand  it 
was  suggested  to  us  that  this  lady  was  a  fictitious  person  and  her  came 
might  be  struck  out  as  a  clerical  error.  The  facts  hardly  suggest  that 
state  of  things.  It  was  not  alleged  that  she  had  no  interest  in  the  proper- 
ty and  that  therefore  she  was  improperly  joined  as  a  party.  It  was  also 
suggested  that  Mr.  Raoofs  application  might  be  taken  to  be  an  application 
for  a  review  of  judgment.  We  have  asked  for  the  production  of  the  docu- 
ment in  order  to  see  whether  it  discloses  circumstances  and  sets  forth  any 
of  the  reasons  for  which,  under  s.  623  of  the  Code  of  Civil  Procedure,  a 
review  might  properly  be  granted.  It  was  not  produced,  and  we  feel  the 
only  reason  is  that  the  application  was  not  one  under  s.  623.  We  accede 
therefore  to  Mr,  Mujtaba's  contention  that  the  Court  had  no  right  to  strike 
off  the  name  of  the  defendant  after  the  first  hearing  of  the  case.  It  appears 
to  us  that  the  defendant  applied  to  the  Court  for  a  proper  remedy  for 
the  difficulty  in  which  the  parties  found  themselves.  If  the  lady  could  not 
be  found,  the  substituted  service,  even  if  such  service  never  came  to  her 
knowledge,  would  be  a  good  notice  to  her  and  binding  her  interest,  if  any, 
as  if  she  had  appeared.  We  set  aside  the  order  of  the  Court  below,  and 
allow  the  appeal  with  costs. 

Appeal  decreed. 
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[56]  APPELLATE  CIVIL.  AUQ-  *• 

Before  Mr.  Justice  Knox  and  Mr.  Justice  Aikman.  APPEL- 

LATE 

C.  WILSON  (Defendant)   v.  M.  MACAULIFFE  (Plaintiff}."  CIVIL. 

[lab  August,  1895.] 

lo  A.  ob  = 

Companij—  Director  selling   his    own  shires   to  shareholder  of  company— Actitn   for    13  &  w  N 
deceit— Director  r.ot  in  a  filuaary  /..cs'.ti  n  as  regards  individual  shareholders, 

(1895)  loo. 

A.  director  of  a  company,  though  he  may  oooupy  ;a  fiduciary  position  with 
regard  to  the  shareholders  collectively,  holds  no  such  position  with  regard  to 
individual  shareholder?.  Gilbert's  case  (1)  aud  GJWCT'S  case  (2)  referred  to. 

.  THIS  was  an  action  to  recover  damages  for  the  sale  of  shares  in  a 
company  on  the  ground  that  the  defendant  at  the  time  of  sale  knowing, 
the  shares  to  be  worthless  falsely  represented  both  orally  and  in  writing 
that;  they  were  a  good  investment,  and  thus  induced  the  plaintiff  to  pur- 
chase. The  plaintiff  was  a  shareholder  in  the  Himalaya  Back  ;  the  defend- 
ant was  a  director  of  the  same  bank.  The  plaintiff  in  October,  1890  pur- 
chased 100  shares  in  the  Bank  from  the  defendant,  aud  again,  in  November 
1890,  47  more  shares.  The  shares  were  sold  at  somewhat  less  than  the 
rate  at  which  they  were  then  being  quoted  in  the  market.  The  plaintiff 
subsequently  discovered  the  shares  which  he  had  purchased  to  be  wort/bless, 
and  brought  the  present  suit,  in  which  he  claimed  the  bum  of  Us.  20,800, 
being  the  price  he  had  paid  for  the  shares  with  interest  to  date  of  suit, 
further  interest  until  realisation  and  costs.  The  plaint  alleged  various 
specific  acts  of  misrepresentation  on  the  part  of  the  defendant,  both  in 
his  capacity  of  director  of  the  Bank,  and  as  a  private  vendor  of  shares. 

The  defendant  traversed  most  of  the  allegations  in  the  plaint,  but  in 
particular  specifically  denied  that  the  plaintiff  had  been  induced  to 
purchase  the  shares  in  question  by  any  representation  of  his,  true  or 
otherwise,  asserting  that  the  defendant  had  so  purchased  after  making 
independent  inquiries  in  Mussoorie  and  elsewhere  and  with  the  knowledge 
that  there  were  rumours  as  to  the  solvency  of  the  Bank. 

The  case  went  to  trial  on  the  main  issue : — "  Did  the  defendant  by 
fraud  or  false  representation  induce  the  plaintiff  to  enter  into  [97]  the 
contract  in  question  T'  and  the  subsidiary  issue  as  to  the  relief  to  which 
the  plaintiff  might  be  entitled.  The  Court  of  first  instance,  while  holding 
that  the  defendant,  as  a  director  of  the  Bank,  stood  in  no  fiduciary  position 
towards  the  plaintiff,  so  as  to  render  it  incumbent  on  him  to  disclose  the 
true  condition  of  the  Bank's  affairs,  found  that  "the  defendant  did  use 
fraud  in  order  to  induce  the  plaintiff  to  purchase  from  him  the  shares  in 
question.1'  The  Court  accordingly  gave  the  plaintiff  a  decree  for  the 
major  portion  of  his  claim. 

The  defendant  appealed  to  High  Court. 

In  appeal  it  was  found  that  the  shares  in  question  were  to  the 
knowledge  of  the  defendant  worthless  at  the  time  when  he  sold  them  to 
the  plaintiff,  and  that  the  plaintiff  on  the  other  hand  believed  that  he 
was  making  a  good  bargain.  It  was  found  also  that  a  director  was  in 
the  same  position  as  any  other  member  of  the  company  with  regard  to 
the  sale  of  his  shares,  and  to  such  a  transaction  as  the  present  the  maxim 

*  First  Appeal  No.  221  of  1893,  from  a  decree  of  H.M.B.  Hopkins,  Subordinate 
Judge  of  Dshra  Dun,  dated  the  31st  July,  1893. 

(1)  L.R.  5  Oh.  559.  (2)  L  R.  6  Eq.  77, 
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"  caveat  emptor  "  would  apply.  As  to  the  actual  misrepresentations, 
oral  and  otherwise,  alleged  by  the  plaintiff  as  the  cause  of  his  entering 
into  the  purchase  of  which  be  complained,  it  was  held  that  no  such 
misrepresentation  had  been  established  to  the  satisfaction  of  the  Court  as 
would  entitle  the  plaintiff  to  relief  in  an  action  for  deceit :  that  is  to 
say,  that,  though  the  defendant  may  have  been  guilty  of  misrepresentation, 
it  was  not  proved  that  such  misrepresentation  was  the  cause  which 
induced  the  plaintiff  to  purchase  the  shares  in  question.  The  Court 
accordingly  decreed  the  appeal,  but  under  the  circumstances  of  the  case, 
without  costs. 

[After  a  discussion  of  the  evidence  as  to  the  existence  of  fraud  or 
misrepresentation  on  the  part  of  the  defendant,  the  judgments  of  the 
Bench  which  heard  the  appeal  went  on  in  each  case  to  discuss  the  legal 
point  raised  by  the  respondent  as  to  the  position  held  by  a  director  in 
relation  to  the  shareholders  individually.  Only  so  much  of  the  judgments 
as  deals  with  this  latter  question  is  here  reported.  —  Ed.J 

Mr.  C.  Ross  Alston,  for  the  appellant. 

[58]  The  Hon'ble  Mr.  Colvin  and  Mr.  C.  Dillon,  for   the  respondent. 

JUDGMENTS. 

KNOX,  J. — We  were  at  the  hearing  for  some  time  much  impressed 
with  Mr.  Colvin's  argument  that  on  the  present  case  the  appellant  stood 
in  a  confidential  relation  to  the  respondent ;  that  certain  duties  were 
imposed  upon  him  by  Act  No.  VI  of  1882 ;  that  the  appellant  had  a 
position  which  enabled  him  to  acquire  special  knowledge  to  his  own  advan- 
tage, and  that  he  was  bound  to  protect  the  interest  of  the  respondent. 
But  while  we  were  referred  to  cases  which  showed  that  a  director  did 
occupy  a  special  position  quoad  the  company  and  the  shareholders  [upon 
which  see  Gilbert's  case  (l)  and  Goiver's  case  (2)  ],  no  single  case  was 
produced  before  us  in  which  it  had  ever  been  held  that  the  director  of  a 
company  occupied  any  such  relation  to  each  individual  shareholder.  And 
in  any  case  the  relationship  between  directors  and  shareholders  in  a 
company  is  that  of  agent  to  principal,  not  of  trustee  and  cestui  que  trust. 
I  hold  that  the  appeal  must  prevail,  and,  setting  aside  the  judgment  and 
decree  of  the  lower  Court,  would  dismiss  the  respondent's  claim. 

Under  the  circumstances  of  the  case  I  would  direct  that  each  party 
pay  his  own  costs. 

AIRMAN,  J. — Much  argument  was  addressed  to  us  with  a  view  of 
showing  that  the  defendant  as  director  of  the  Bauk  stood  in  a  fiduciary 
relation  to  the  plaintiff,  and  that  his  mere  silence  as  to  the  state  of  the 
Bank  was  sufficient  to  render  him  liable  in  an  action  for  decait.  As  to 
this  I  think  the  conclusion  arrived  at  by  the  learned  Subordinate  Judge 
is  correct,  and  that  the  case  he  refers  to,  i.e.,  Gilbert's  case  (1),  is  an 
authority  for  the  view  which  he  took. 

I  would  allow  the  appeal  and  dismiss  the  plaintiff's  suit.  But  in  the 
exercise  of  the  discretion  which  the  Court  has  on  the  question  of  costs,  I 
would  not  allow  the  appellant  his  costs  here  or  in  the  Court  below,  as  his 
conduct,  though  not  such  as  to  render  him  liable  in  an  action  for  deceit, 
is  certainly  not  free  from  blame. 

The  order  of  the  Court  is  that  the  appeal  be  decreed  and  the  plaint- 
iff's suit  dismissed.  The  parties  will  pay  their  costs  both  here  and  below. 

Appeal  decreed. 
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18  A.  59  =  15  A. W  N.  (1895)  151.  1895 

[59]  APPELLATE  OIVIL.  Auo_2. 

Before  Mr,  Justice  Knox,  Mr.  Justice  Blair,  and  Mr.  Justice  APPEL- 

Banerji.  LATE 

CIVIL. 

HAR  OHARAN  SINGH  (Plaintiff)  v.  HAR  SHANKAR  SINGH  AND  OTHERS       — — 
(Defendants)."     [2nd  August,  1895.] 

10     A.  «  .«  . 

Civil  Procedure  Code,  s.  13 — Res  judioata — Court  of  jurisdiction  competent  to  try  the     (1893)  164. 
suit  in  whi?h  such    issue  has  been    subsequently   raised— Act  No.    XIX  of   1873 
(North  Western  Provinces  Lani  Revenue  Act),  ss.  113,  114. 

Where  a  Court  of  Revenue,  acting  under  s.  113  of  Aot  No.  XIX  of  1873,  has 
decided  a  question  of  title  or  of  proprietary  right,  suoh  decision,  being  the 
decision  of  "  a  Court  of  Civil  Judicature  of  first  instance,"  will  operate  as 
resjudicat%  in  a  subsequent  civil  suit  in  which  the  same  question  ia  being 
litigated. 

[R,,  32  A.  8  ;  6    A.L.J.  917    (919)  =  3  Ind.  Gas.  954  (955)  ;  5  A.L.J.  151  (N)  ;  D.,  19 
A.W.N.  190.] 

THIS  was  au  appeal  under  s.  10  of  the  Latters  Patent  of  the  High  Court 
from  the  judgment  of  Burkitt,  J.,in  an  appeal  which  was  heard  by  a 
Division  Bench  consisting  of  Tyrrell  and  Burkitt,  JJ.,  in  which  appeal, 
the  Judges  composing  the  Bench  having  differed,  the  decree,  in  accordance 
with  the  provisions  of  s.  575  of  the  Code  of  Civil  Procedure,  followed  the 
judgment  of  Burkitt,  J.  and  was  a  decree  dismissing  the  appeal.  The  case 
in  first  appeal  will  be  found  reported  in  I.  L.  R  ,  16  All.  at  p.  464.  The 
facts  of  the  case  are  fully  stated  in  the  judgment  of  KNOX,  J. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Nr.  T.  Conlan,  Munshi  Jioala  Prasad  and  Munshi  Gobind  Prasad, 
for  the  respondents. 

JUDGMENT. 

KNOX,  J, — The  appellant  before  us  was  plaintiff  in  the  Court  of  first 
instance.  He  asked  in  his  plaint  to  be  put  in  proprietary  possession  as 
zemindar  of  a  2  anna,  8  pie  share  in  each  of  the  villages  Amghat,  Bupupur 
and^Rampur  Udebhan,  and  of  a  5  anna  5  pie  share  in  each  of  the  villages 
Kachhoha  and  Bhadoli.  He  represented  that  the  ancestors  of  the  res- 
pondents had  been  put  into  possession  over  all  the  above-named  properties 
as  usufructuary  mortgagees  in  consideration  of  certain  sums  lent  by  their 
ancestor  Bhaya  Arjun  Singh  to  the  plaintiff.  He  represented  further 
that  the  sums  so  advanced  and  all  interest  that  might  have  accrued  due 
on  them  had  been  fully  repaid  by  the  usufruct  of  the  property  mort- 
gaged, and  he  therefore  in  his  plaint  added  a  prayer  for  the  taking  of 
accounts  and  for  a  decree  for  any  mense  profits  [60]  that  might  be  found 
due.  If,  however,  the  Court  was  of  opinion  that  any  money  was  still 
due  from  plaintiff  he  prayed  for  an  order  of  redemption  contingent 
upon  the  payment  by  him  of  such  sum. 

The  answer  made  by  the  respondents  was  to  the  effect  that  upon  the 
expiry  of  the  term  mentioned  in  the  mortgage-bonds  as  the  date  for  the 
payment  of  the  debt,  the  ancestor  of  the  respondents  had  presented  a 
petition  for  foreclosure ;  that  the  usual  proceedings  for  foreclosure  had 
ensued,  and  on  the  expiry  of  the  year  of  grace  allowed  by  law  the  posses- 
sion of  the  respondents'  ancestors  had  merged  into  a  proprietary  possession 

*  Appeal  No.  46  of  1894,  under  s.  10  of  the  Letters  Patent  from  a  judgment  of 
Mr.  Justice  Burkitt,  dated  the  4th  July  1894. 
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1895       adverse  to  the  appellant.     Farther,  it  was  urged  that  the   ancestor  of   the 

AUG.  2.     respondents  had  claimed  partition  of  the  same  property  in   the   Gourb   of 

Revenue ;  that  the  appellant  had  impugned  in  the  course   of  the  partition 

APPEL-     proceedings,  the  proceedings  relating  to  foreclosure  as  defective  and  urged 

LATE       that  the  mortgage  subsisted.     The  Revenue  Court  had  inquired   into   the 

CIVIL,      merits  of  the  objection  and,  under  the  provisions  of  ss.  113  and  114  of  the 

North- Western  Provinces  Land  Ravenue  Act,  held  that  the   respondents 

18  A.  59=     were  in  adverse  proprietary  possession.     This  decision  was  passed  on  the 

15  JL.W  N.   19^  of  October  1888  ;  no  appeal  had    been    made  from    it,    and   it    was 

(1895  164.  now  a  final  decision  of  a  Court  of  competent  jurisdiction  and  operated  as 

a  bar  to  the  trial  of  the  present  suit.     The  Subordinate  Judge  of  Ghazipur 

held  that  s,  13  of  the  Code  of  Civil  Procedure  was  a  bar  to  the  present  suit 

and  ordered  that  the  plaintiff's  claim  be  dismissed. 

The  plaintiff  thereupon  instituted  an  appeal,  contending  that  the 
lower  Court  was  wrong  in  holding  that  the  suit  was  barred  under  s.  13  of 
the  Code  of  Civil  Procedure.  That  appeal  was  heard  by  a  Division  Bench 
of  this  Court,  the  Judges  who  heard  the  appeal  were  divided  in  opinion, 
and  as  one  of  them  held  that  the  suit  was  barred  by  the  principle  of  res 
judicata,  the  decree  appealed  against  was  affirmed. 

The  present  appeal  is  brought  under  s.  10  of  the  Latters  Patent,  and 
the  questions  raised  for  our  consideration  are  two  : — 

(l)  Whether  the  suit  is  or  is  not  barred  by  the  rule  of  res  judicata. 

[61]  (2)  Whether  there  is  or  is  not  any  such  bar  in  existence  in  the 
shape  of  a  previous  suit,  and  determination  so  far  as  the  villages  of 
Amghat,  Rupupur  and  Rampur  Udebban  are  concerned. 

As  regards  the  share  claimed  by  the  apoellant  in  the  villages  of 
Kachhoha  and  Bhadoli,  it  is  amply  evident  from  fche  evidence  on  record,  and 
is  in  no  way  disputed,  that  in  the  year  1880  Bhaya  Arjun  Singh,  the 
ancestor  of  respondents,  did  claim  perfect  partition  of  the  land  now  sued 
for  as  being  property  held  by  him  in  his  own  proprietary  right  in  those 
mahals.  It  is  also  equally  clear  that  objection  was  made  to  the  partition 
by  the  appellant  on  the  ground  that  the  respondents'  ancestor  had  no 
higher  rights  in  the  land  than  those  of  a  usufructuary  mortgagee. 

The  Assistant  Collector,  in  whose  Court  the  claim  for  partition  was 
pending,  and  in  whose  Court  the  objection  also  had  been  raised  by  the 
appellant,  made  an  inquiry  and  recorded  a  proceeding  and  gave  a  decision 
declaring  the  right  of  Bhaya  Arjun  Singh  to  be  a  proprietary  right  in  the 
land  claimed. 

This  decision  (we  are  not  concerned  with  its  merits  or  demerits,  or 
with  the  reasoning  upon  which  it  was  based,)  was  passed  on  the  19th 
October  1880.  It  was  a  decision  which,  under  the  provisions  of  s.  114  of 
the  North- Western  Provinces  Land  Revenue  Act,  1873,  must  be  held  to 
be  a  decision  of  a  Court  of  Civil  Judicature  of  first  instance.  It  was  open 
to  appeal  to  the  District  Court  and  to  special  appeal  to  this  Court,  No 
appeal  was  filed  and  the  decision  has  long  since  become  final. 

The  case  as  presented  to  us  by  Mr.  Ghulam  Mujtaba  for  the  appellant 
is  that  the  decision  of  the  Revenue  Court  was  ultra  vires  ;  that  even  if 
the  Revenue  Court  had  jurisdiction,  it  was  not  a  Court  competent  to  try 
the  subsequent  suit.  The  first  part  of  the  contention  was  based  upon 
error.  The  learned  vakil  had  overlooked  the  fact,  patent  on  the  face  of  the 
record,  that  Bhaya  Har  Cbaran  Singh  was  a  co-sharer  in  the  mahal  and 
in  possession  at  the  time  when  he  raised  this  objection.  The  proceeding 
of  the  Court  of  Settlement,  to  be  found  at  p.  13  of  the  respondents'  book, 
shows  that,  even  putting  aside  the  disputed  share,  both  Arjun  Singh  and 
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Har  Gharan  [62] Singh  were  recorded  co-sharers  in  the  mahals  Kachhoha       1895 
and    Bhadoli ;  and  the  objection   founded  upon   the  hypothesis  that  they      AUG.  2. 
had   no  interests  other  than  those  in   dispute,  hence  had  no  standing,  the 
one  to    claim   partition,  the  other  to  raise  objection,  falls  to  the  ground.     APPEL- 
It  was  in  fact  abandoned.  LATE 

The  main   contention    was   based    upon   the  argument    that,  as  the      CIVIL. 

Kevenue   Court   which   decided   the  question  in  1880  was    a  Court  not 

competent  to  try  this  suit  now  brought,  its  decision  could  not  operate  as    18  *•  99=1 
res  judicata.     We    were   referred   to  the   case  of  Misr  Baghobar  Dial  v.   18  *•*•**• 
Sheo  Baksh  Singh  (1)  as  an  authority  for  the  contention  that  that  Court    <1893)  16** 
only     could  be  a  Court  of  competent  jurisdiction  which    had  jurisdiction 
over  the  matter  in   the  subsequent  suit  in  which  the  decision  is  used  as 
conclusive.  This  construction  of  the  phrase  "  Court  of  competent  jurisdic- 
tion "  was  repeated  in  Run  Bahadur  Singh  v.  Luoho  Koer  (2).  Both  these 
judgments  were  considered  in   Sheikh  Hassu  v.  Bam  Kumar  Singh  (3), 
and  we  were  referred  to  that  judgment  as  an  authority  for  the  proposition 
that  the    Court  of  jurisdiction   competent   to    try  must  be  a  Court    having 
jurisdiction  not  only   as  to  the  nature  but  as  to  the  amount  of  the  suit. 
It  was  urged  upon  us  that    the  Court  of  the  Daputy  Collector  failed  in 
both  these  respects.     It   was  a  Court    that  could   have   no  jurisdiction 
either  as  to  the  nature  or  the  amount  of  the  present  suit. 

In    maintaining  this    argument    it  has    been    overlooked    that   the  • 

position  given  by  law  to  Courts  of  Land  Eevenue  when  determining 
questions  in  dispute  under  s.  113  of  Act  No.  XIX  of  1873,  and  passing 
decision  thereon,  is  the  position  of  a  Court  of  Civil  Judicature  of  first 
instance.  Its  decisions  are  raised  to  the  rank  and  operative  power  of 
decisions  of  a  Court  of  Civil  Judicature  of  first  instance,  in  otber^  words,  to 
the  rank  of  decisions  of  a  Court  quoad  the  matter  in  dispute,  of  concurrent 
jurisdiction.  This  being  the  case,  we  see  no  reason  to  deprive  such  a 
decision  of  the  power  and  virtue  it  would  have  bad  if  it  had  been  passed  by 
a  Court  which  both  in  name  and  in  substance  filled  the  position  of  a  Court 
of  Civil  [63]  Judicature  of  the  first  instance.  In  such  case  the  decision 
would  undoubtedly  have  operated  as  a  bar  under  s.  13  of  the  Code  of  Civil 
Procedure,  and  we  must  hold  it  so  to  operate  in  the  present  case. 

On  behalf  of  the  respondents  it  was  contended  that  we  should  not 
grant  a  hearing  to  the  contention  that  there  is  no  decision  of  any  kind 
on  the  record  so  far  as  the  villages  of  Amghat,  Eupupur  and  Eampur 
Udebhan  are  concerned.  The  defence  raised  has  been  that  all  the  disput- 
ed property  had  been  adjudicated  upon  by  the  Eevenue  Court.  The  Judg- 
ment covered  all  the  property  in  dispute  and  up  till  now  in  every  Court 
the  appellant  has  allowed  the  Courts  to  proceed  upon  the  assumption  that 
the  Eevenue  Court  proceedings  covered  all  the  property  in  all  the  five 
villages.  We  overruled  this  objection,  but  gave  ample  time  to  the  res- 
pondents to  obtain  and  produce  copies  of  any  decisions  affecting  the 
villages  Amghat,  Eupupur  and  Eampur  Udebhan.  Decisions  affecting 
Kachhoha  and  Bhadoli  are  on  the  record. 

The  respondents  have  produced  no  copies  of  any  such  decisions,  and 
we  must  infer  that  none  such  exist. 

The  second  contention  raised  in  appeal  therefore  prevails.  We  set 
aside  the  judgment  and  decree  under  appeal  so  far  as  it  affects  the  pro- 
perty situate  in  Amghat,  Eupupur  and  Eampur  Udebhan,  and  remand  the 
suifc  to  the  Court  of  first  instance,  with  directions  to  re- admit  it  upon  its 

(1)90.439.  (9)110.301.  (3)  16  A;  183. 
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1895        file  of  pending  suits  and  to  decide  ifc  according  to  law.     Costs  of  this  por- 
AUG.  2.       tion?of  the  suit  to  follow  the  result.  As  regards  the  property  in  Kachhoha 

and  Bhadoli,  we  dismiss  the  appeal  with  proportionate  costs. 

APPEL-  BANBEJI,  J. — I  aua  entirely  of  the  same  opinion,  but  J  wish  to  add 

LATE       a  few  observations. 

ClVIL.  ^a  regards  khQ  property  situated  in   the   villages    Amghat,    Kupupur 

and  Rampur  Udebhan,  the  respondents  could  not  successfully  plead  the 
18  4.59=  bar  of  res  judicat a  unless  they  could  establish  that  there  was  a  previous 
13  A.W.N.  adjudication  of  the  matters  now  in  issue  in  respect  of  that  property.  They 
(1893)  181.  have  not  proved  that  any  such  adjudication  was  ever  made.  Their 
allegation  was  that  the  matter  had  been  [64]  finally  decided  by  the  Court 
of  Eevenue  in  the  partition  proceedings  which  took  place  in  1880.  It 
appears,  no  doubt,  that  a  partition  was  effected  under  the  orders  of  the 
Court  of  Eavenue,  but  no  judgment  has  baen  produced  to  show  that  the 
matter  in  issue  was  finally  decided  in  the  partition  proceedings.  Where 
the  bar  of  a  previous  judgment  is  pleaded,  no  assumption  can  ba  made 
that  such  a  judgment  exists  or  that  such  a  judgment,  even  if  it  exists, 
decided  the  issues  raised  in  the  present  suit.  As  there  is  no  judgment 
before  us  affecting  the  property  situated  in  the  three  villages  namei  above, 
we  cannot  make  any  assumption  in  favour  of  the  respondents,  and  we 
cannot  presume  from  the  mere  fact  of  that  property  having  been  parti- 
tioned that  the  question  of  title  now  raised  in  regard  to  that  property  was 
finally  decided  between  the  parties  or  between  those  under  whom  they 
claim. 

As  regards  the  remaining  two  villages,  it  is  not  disputed  that  the 
Assistant  Collector,  by  his  judgment  of  the  19th  of  October,  1890,  decided 
rightly  or  wrongly,  that  the  predecessor-in-title  of  the  respondents  had 
acquired  absolute  proprietary  right  in  the  property  situated  in  those 
villages,  and  that  the  mortgage  made  by  the  plaintiff  had  come  to  an 
end.  In  the  partition  proceedings  in  which  that  decision  was  given, 
Bhaya  Arjun  Singh,  the  person  through  whom  the  respondents  derive  title, 
claimed  the  absolute  ownership  of  the  share  now  in  question.  His  claim 
was  resisted  by  the  present  appellant,  who  alleged  that  the  mortgage  effected 
by  him  still  subsisted  and  had  not  been  foreclosed.  A  question  of  title 
and  of  proprietary  right  was  thus  raised,  and  under  s.  113  of  Act 
No.  XIX  of  1873,  two  courses  were  open  to  the  Assistant  Collector  to 
whom  the  application  for  partition  was  made.  He  could  either  have 
declined  to  grand  the  application  until  the  question  in  dispute  had  been 
determined  by  a  competent  Court,  or  he  could  himself  have  proceeded  to 
enquire  into  the  merits  of  the  objection.  Had  he  elected  to  pursue  the 
'  first  course,  the  matter  nowin  issue  would,  having  regard  to  the  nature  and 
value  of  the  subject-matter  in  dispute,  have  been  raised  in  a  Civil  Court  of 
jurisdiction  competent  to  try  the  present  suit,  and  there  can  be  no  question 
that  the  decision  [6S]  of  that  Court  would,  by  reason  of  the  provisions  of 
s.  13  of  the  Code  of  Civil  Procedure  have  barred  the  trial  of  the  same 
issues  in  the  present  suit.  The  Assistant  Collector  chose  to  pursue  the 
second  course,  and  decided  the  matter  which  is  in  issue  in  this  suit.  By  the 
provisions  of  s.  114  of  Act  No.  XIX  of  1873,  his  decision  must  bo  held  to 
ba  the  decision  of  a  Court  of  Civil  Judicature  of  first  instance,  that  is,  of  the 
Civil  Court  which  would  have  tried  the  question  in  dispute  between  the 
parties  had  the  Assistant  Collector  referred  them  to  a  Civil  Court  under 
s.  113,  instead  of  enquiring  into  the  merits  of  the  objection  himself.  As 
I  have  said  above,  the  Civil  Court  which  would  have  tried  the  question, 
had  the  parties  been  referred  to  it,  would  have  been  the  same  Court  which 
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had  jurisdiction  to  try  the  present  suit.     Therefore  the   decision  of  the       1895 
Assistant  Collector  must  be  held  to  be  the  decision  of  a  Civil  Court  of      AUG.  2. 
jurisdiction  competent  to  try  the  present  suit,  and  as  such,  it   operates  as 
res  judicata  under  the  13fch  section  of  the  Code  of  Civil  Procedure.  APPEL- 

Ifc  seems  to  me  to  be  wholly  immaterial  for  the  purposes  of  the  ques-        LATE 
tion  before  us  that  the  decision  of  the  Assistant  Collector  may  have  been      CIVIL. 
founded  on  crude  and  erroneous  notions  of  law.  and  that  he  was    person- 
ally  incompetent!  bv  reason    of  want   of  jurisdiction  to  try  the  present  ISA.  39=* 
suit.  1SI.W.N. 

For  the  above  reasons  I  agree  in  the  decree  and  order  proposed  by    (189S)  18* 
my  learned  colleague. 

BLAIR,  J. — I  concur  in  both  the  judgments. 

Appeal  dismissed. 


18  A,  63  =  15  A.W.N.  (1893)  136. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji. 


AHMAD  ALI  (Plaintiff)  v.  NAJABAT  KHAN  AND  OTHERS  (Defendants).* 

[3rd  August,  1895.] 

Civil  Procedure  Code,  s.  13— Res  judioata— Parties   to  subsequent  suit  arrayed  en  the 
same  siie  as  co  dtftndants  in  previous  suit. 

Where  an  adjudication  between  the  'cfendants  is  necessary  to  give  the  appro- 
priate relief  to  the  plaintifi  there  must  be  euoh  an  adjudication,  and  in  such  a 
case  tbe  adjudication  will  be  res  judicata  between  the  defendants  as  well  as 
between  [66]  the  plaintiff  and  the  defendant?.  But  for  this  effect  to  arise  there 
must  be  a  conflict  of  interests  amongst  the  defendants  and  a  judgment  defining 
the  real  rights  and  obligations  of  the  defendants  inter  S3.  Without  necessity 
the  judgment  will  not  be  res  judicati  amongst  the  defendants.  Ram  Chandra 
Narayan  v.  Narayan  Mahadev  (1)  followed.  Cottingham  v.  Earl  of  Shrews- 
bury (2)  referred  to. 

[P.,  31  0.59  =  8  C.W.N.  30;  U.K.R.  (1907)  C.P.C.,  p.  5(6);  Appf.,  25  E.  74  (78); 
R.,  22  A.  388  ;  22  G.  245  (250)  ;  33  M.  112  (114)  =  7  M.L.T.  89;  7  Ind.Cas.  67  ; 
14  Ind.Cas.  535  (536)  =  231  P.L.R.  1912  =  220  P.W.R.  1912  ;  2  O.G.  303  (305).] 

IN  this  ease  the  plaintiff  sued  to  recover  possession  of  3i  shares  out 
of  12  shares  in  certain  immoveable  property,  alleging  that  the  defendants 
were  in  wrongful  possession  of  the  same. 

The  two  principal  defendants  pleaded  that  the  plaintiff  and  the  defen- 
dants were  joint  owners  cf  10  shares  out  of  12  shares  in  the  property 
in  dispute  in  equal  shares,  that  out  of  the  plaintiff's  share  Ij  shares  had 
been  sold  by  auction  and  the  remainder  was  admittedly  in  the  plaintiff's 
possession  ;  that  the  plaintiff  had  consequently  no  cause  of  action,  and  that 
the  claim  was  barred  by  s.  13  of  the  Code  of  Civil  Procedure. 

The  Court  of  first  instance  (Munsif  of  Saharanpur)  dismissed  the 
plaintiff's  suit,  holding  that  it  was  not  proved  that  the  defendants  were  in 
possession  of  any  larger  share  in  the  property  in  question  than  that  to 
which  they  were  entitled. 

Tbe  plaintiff  appealed,  and  the  lower  appellate  Court  (District  Judge 
of  Saharanpur)  dismissed  the  appeal  as  barred  by  the  principle  of  res 

*  Second  Appeal  No.  918  of  1894,  from  a  decree  of  H.  Batemao,  Eeq.,  District 
Judge  of  Saharanpur,  dated  the  4th  May  1894,  confirming  a  decree  of  Pandit  Katihya 
Lai,  Munsif  of  Saharanpur,  dated  the  23rd  December  1393. 

(1)  11  B.  216,  (2)  3  Hare's  Rep,  627. 
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(1893)  156. 


judicata  by  reason  of  the  judgment  in  a  previous  suit,  in  which  suit,  how- 
ever, the  parties  fco  the  present  suit  were  arrayed  on  the  sama  side  as 
defendants. 

The  plaintiff  thereupon  appealed  to  the  High  Court. 

Munsbi  fialindi  Prasad,  for  the  appellant. 

Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

JUDGMENT. 

BANERJI,  J. — The  first  contention  raised  on  behalf  of  the  appellants 
is  that  the  judgment  of  the  lower  appellate  Court  does  not  fulfil  the  require- 
ments of  s.  574  of  the  Code  of  Civil  Procedure.  Toe  judgment,  no  doubt,  is 
a  feeble  compliance  with  the  provisions  of  that  section,  and,  like  most  other 
judgments  of  the  learned  Judge.is  too  brief  to  be  intelligible,  much  leas  lucid. 
[67]  It  is  impossible  to  know  the  facts  of  the  case  from  the  judgment,  and 
the  points  for  determination  can  only  be  gathered  from  the  conclusion  at 
which  the  learned  Judge  arrived.  It  would  certainly  ba  more  satisfactory 
were  the  learned  Judge  to  pay  more  attention  to  the  provisions  of 
s.  574  than  he  often  does  and  than  he  has  done  in  this  case.  I  cannot, 
however,  say  that  the  judgment  in  this  case  is  iu  violation  of  that;  section, 
and  I  do  not  see  sufficient  reason  to  interfere  with  the  decree  on  that 
ground. 

The  next  contention,  namely,  that  the  Court  below  has  erroneously 
held  the  13th  section  of  the  Code  of  Civil  Procedure  to  ba  a  bar  to  the 
appellant's  suit,  must  prevail.  The  judgment  which  has  been  held  to 
operate  as  res  judicata  was  dated  the  llth  of  February  1890.  It  was  not 
passed  between  the  parties  to  the  present  suit  or  between  thosa  from 
whom  they  derive  title.  It  was  passed  in  a  suit  in  which  the  parties  to 
the  present  action  were  ranged  on  the  same  side  as  co-defendants.  A 
judgment  to  operate  as  res  judicata  under  s.  13  of  the  Code  of  Civil 
Procedure  must  be  between  the  same  parties  or  between  parties  under 
whom  they  or  any  of  them  claim.  A  previous  suit  in  which  the  parties 
to  the  subsequent  suit  were  co-defendants  cannot  ordinarily  be  regarded 
as  a  suit  between  the  same  parties.  It  is  true  that  in  some  cases  an 
adjudication  between  co-defendants  would  conclude  them  in  a  subsequent 
litigation.  The  principle  governing  such  cases  was  thus  stated  in  Cotting- 
ham  v.  Earl  of  Shrewsbury  (1)  by  Wigram,  V.  C.: — "  If  a  plaintiff  cannot 
get  at  his  right  without  trying  and  deciding  a  case  between  co-defendants, 
the  Court  will  try  and  decide  that  case  and  the  co-defendants  will  be 
bound.  But  if  the  relief  given  to  the  plaintiff  does  not  require  or  involve 
a  decision  of  any  case  between  co-defendants,  the  co-defendants  will  not 
be  bound  as  between  each  other  by  any  proceeding  which  may  be  necessary 
only  to  the  decree  the  plaintiff  obtains."  Following  this  case  it  was  held 
by  West,  J.  in  Bam  Chandra  Narayan  v.  Narayan  Mahadev  (2)  that  "where 
an  adjudication  between  the  defendants  is  necessary  to  give  the  appropriate 
relief  to  the  [68]  plaintiff  there  must  be  such  an  adjudication,  and  in  such 
a  case  the  adjudication  will  be  res  judicata  between  the  defendants  as  well 
as  between  the  plaintiff  and  defendants.  But  for  this  effeot  to  arise  there 
must  be  a  conflict  of  interest  amongst  the  defendants  and  a  judgment 
defining  the  real  rights  aud  obligations  of  the  defendants  inter  se.  With- 
out necessity  the  judgment  will  not  be  res  judicata  amongst  the  defen- 
dants." The  rule  laid  down  in  the  above  case  is  in  my  judgment  the  cor- 
rect rule  as  to  the  effect  of  a  previous  judgment  as  batween  co-defendants. 


(1)  3  Hate  627  (638). 


(2)  11  B.  216. 
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Applying  this  rule  to  the  present  case,  ib  is  clear  that  the  previous       1895 
judgment  on   which    the    Court   below  has  relied    cannot   operate  as  res      AUG.  3. 

judicata  between  the  parties.  The  suit  in  which  that  judgment  was  passed        

no  doubt  related  to  the  property  now  in  dispute,  and  the  issue  which  arose     APPEL- 
in  the  present  case  was  also  raised  in  that  case,  namely,  whether  the  share       LATE 
claimed  originally  belonged  to  the  present  plaintiff  Ahmad  Ali.     But  that      CIVIL. 
was  a  suit  brought  by  the  wife  and  the  son  of  the  present  plaintiff  on  the 
allegation  that  a  gift  had  bean  made  in  their  favour  by    the  now  plaintiff    18  A.  63  = 
Ahmad  Ali.     The  validity  of  the  gift   and  the   title  of  the  donor  to  make  15  A.W.N. 
it  were  put  in  issue  by  the  real  defendants.     Ahmad  Ali   was  only  a  pro   (1895)  158. 
forma  defendant,    and  he   did  not  enter  appearance.     The   Court  found 
against  the  plaintiffs  to  that  suit.     The  issues  which   were  determined  in 
that  suit  arose  and  were   tried    between  the   plaintiffs  and   the  principal 
defendants.  If  the  case  of  the  plaintiffs  to  that  suit  was  true,  the  present 
plaintiff  had  ceased  to  have  any  interest  in  the  property  in  suit  and  there 
was  no    conflict  of  interest    between  him   and  the    other  defendants,  an 
adudication  of  which  was  necessary.     The  real  contest  was  between  the 
jplaiutiffs  to  thatsuit  and  the  principal  defendants.     The  judgment  passed 
in  thalj  suit  cannot  therefore  operate   as  a  bar  to    the  present  suit.      The 
ruling  of  the  Madras  High  Court  in  Madhavi  v.  Kelu    (l).  to  which  the 
learned  Judge  below  has  referred,  is  perfectly   distinguishable  and  has  no 
application  to  the  present  case. 

[69]  As  the  appeal  to  the  Court  below  was  decided  upon  a  preliminary 
point,  and  its  decision  on  that  point  was  erroneous,  I  set  aside  the  decree 
below  and  remand  the  case  to  the  lower  appellate  Court  under  s.  562 
of  the  Code  of  Civil  Procedure  with  directions  to  re-admit  the  appeal  under 
its  original  number  in  the  register  and  to  try  it  on  the  merits.  Costs  here 
and  hitherto  will  abide  the  event. 

Appeal  decreed  and  cause  remanded. 


18  A.  69  =  13  A.W.N.  (1893)  160. 

APPELLATE  CIVIL. 
Before  Mr,  Justice    Blair  and  Mr.  Justice  Burkitt. 


NAND  KISHORE  LAL  (Plaintiff)  v.  AHMAD  ATA  AND  ANOTHER  (Defen- 
dants?. ANMOLI  BIBI  AND  ANOTHER  (Plaintiffs']  v.  AHMAD  ATA 
AND  ANOTHER  (Defendants).  BHOLE  BlBI  (Plaintiff)  v.  AHMAD 
ATA  AND  ANOTHER  (Defendants)  *  [3rd  August,  1895.] 

Benamidar — Suit  by  benamidar  on  title  for  possession  of  immcveable  property — Right  of 
benamidar  to  sue  in  Jus  own  name. 

A  benamidar  suing  for  the  recovery  of  immovoable  property  on  title  can  sue  "in 
bis  own  name,  and  when  such  a  suit  is  instituted  by  a  btnamidar  it  must  be 
held  to  have  been  instituted  with  the  consent  and  approval  of  the  beneficiary, 
against  whom  any  adverse  decision  on  the  title  eet  up  will  take  effect  as  a  res 
judicata,  Prosunno  Coomar  Boy  Chowdhry  v  Oooroo  Churn  Sein  (2)  and  Eari 
Gcbind  Adhikari  v.  Akhiy  Kumar  Mozumdar  (3)  dissented  from.  Fuseelun 
Btebce  v.  Omdah  Beebce  (4)  and  Meherconissa  Bibee  v  Hur  Churn  Best  (5) 
distinguished.  Gofeekrist  Gosainv.  Gungapcrsaud  Gcsain  (6)  explained. 

*  Second  Appeal  No.  s.  920,  1031  and  1245  of  1893,  from  decrees  of  L.  M.  Thorn- 
ton,  E  q,,  District  Judge  of  Jaunpur,  dated  the  8th  June,  1893,  confirming  the  decrees 
to  Rai  Anamt  Ram,  Subordinate  Judge  of  Jaunpur,  dated  the  23rd  December  1892, 

(1)15M.  264.  (2)3W.R.  159.  (3)160.364. 

(4)  10  W.R.  469.  (5)  10  W.R.  220.  .     (6)  6  M,I.    .  53. 
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Ram  Bhuroses  Singh  v,  Bisscsser  Narain  Singh  (1).  Gopi  Nath  Chobeyv.  Bliagivat 
Pershad  (2)  and  Shangara  v.  Krishnan  (3)  referred  to. 

[Diss,,  25  C.  98  =  3  0  W.N.  20  ;  25  C.  874  ;  F.,  21  A.  380  ;  28  A.  44  =  A  W.N.  (1905 
173  =  2  A.L  J.  702;  Appr  ,  3  L.B.R.  18  ;  R.,  22  11.  672  ;  22  B.  »:20  (824)  ; 
36  B.  37  (40)  =  13  Bom.  L.R.  947  (949)  =  12  Ind.  Gas.  532  (533);  30  G.  265; 
30  M.  245  =  17  M.L.J.  174  ;  12  iC.L.J.  357  =  7  Ind.  Gas.  166  (176)  ;  13  G.P. 
L.R.  33 ;  1  O.C-  10  ;  4  O.C.  100  (104)  ;  10  O.O.  263.] 

THIS  was  a  suit  upon  a  deed  of  sale  to  recover  possession  of  a  share 
in  zamindari  property.  The  plaintiff,  Nand  Kishore  Lil,  stated  in  his 
plaint  that  one  Musammat  Jokhan  Bibi  had  at  one  time  been  in  proprie- 
tary possession  of  a  sixteen  anna  mahal  of  which  the  property  in  suit 
formed  part ;  that  on  the  death  of  Jokhan  Bibi  this  sixteen  anna  mahal 
descended  in  equal  portions  [70]  to  Ahmad  Ata,  her  husband,  the  first 
defendant,  and  to  Muhammad  Amir  Ali,  her  maternal  uncle :  that  on  the 
death  of  Amir  Ati  in  1885,  his  eight  anna  share  descended  to  his  son 
Muhammad  Ali,  the  second  defendant,  and  that  Muhammad  Ali,  on  the 
25th  November  1885,  had  sold  to  him  a  one  anna  share  out  of  the  eight  anna 
share  which  he  had  inherited  from  his  father  The  plaintiff  further  alleg- 
ed that  defendent  No.  1  had  obstructed  him  in  obbaining  possession  of 
the  property  sold  to  him  as  above  described,  and  he  accordingly  claimed 
possession  of  the  property  sold  and  mesne  profits. 

The  suits  out  of  which  the  two  other  appeals  (Nos.  1081  and  1245) 
arose  were  similar  suits  in  respect  of  other  portions  of  the  same  property 
sold  by  the  defendant  Muhammad  Ali  to  other  vendees,  namely,  the  former 
in  respect  of  a  four  anna  share  sold  to  Musammat  Anmoli  Bibi  and  Musam- 
mat Mariam  Bibi  in  1885,  and  the  latter  in  respect-of  a  two  anna  share 
sold  to  Musammafc  Bhole  Bibi  in  1889. 

In  all  three  suits  the  defendant  Muhammad  Ali  admitted  the  plain- 
tiffs' claims  ;  but  the  other  defendant  resisted  the  suits  and  raised  the 
plea  inter  alia  that  in  all  three  cases  the  plaintiff  or  plaintiffs  were  not 
entitled  to  sue,  as  in  each  case  the  transaction  was  benami  and  the 
plaintiff  or  plaintiffs  appearing  on  the  record  were  not  the  persons  really 
entitled  to  the  benefit  of  the  transactions  upon  which  the  suits  were 
based 

The  three  suits  were  tried  together  by  the  Court  of  first  instance 
(Subordinate  Judge  of  Jaunpur)  and  dismissed,  the  Subordinate  Judge  hold- 
ing that  the  transactions  in  question  could  not  be  enforced  at  the  instance 
of  the  plaintiffs  before  the  Court. 

In  each  case  the  plaintiffs  appealed,  and  their  appeals  were  dismissed 
by  the  lower  appellate  Court  (District  Judge  of  Jaunpur). 

The  plaintiffs  thereupon  appealed  to  the  High  Court. 

Mr.  Abdul  Majid,  Munshi  Ham  Prasad,  Pandit\ 
Sundar  Lai  and  Munshi  Madho  Prasad,  for  the  ap- 
pellant. Hn  S.  A.  No.    920 

Mr.  Amir-ud-din  and   Maulvi  Ohulani  Mujtaba,  of  1893. 

for  the  respondents. 

[71]  Mr.  Abdul  Majid,  for  the  appellants.  ]  in  S.  A,  No.  1081 

Mr.  Amir-ud-din  and  Maulvi  Ghulam  Mujtaba,  >•  and  S.  A.  No  1245 

for  the  respondents.  of  1893. 

JUDGMENT. 

'    BURKITT,  J. — This  and  the   two   connected  appeals,  Nos.  .1081  and 
1245  of  1893,  are  second  appeals  from    decrees   of   the   District  Judge  of 


(1)  18  W.R.  454. 


(2)  100.  697. 
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Jaunpur  affirming  the  decrees  of  the  Subordinate  Judge  of  Jaunpur  dis- 
missing plaintiffs'  suits.  The  facts  of  the  cases  appear  to  be  that  one 
Musammat  Jokhan  Bibi  was  the  owner  in  possession  of  the  entire  village 
of  mauza  Dhania  Mau.  On  her  death  in  May  1880,  her  husband,  the 
defendant  respondent  Ahmad  Ata,  took  possession  of  the  whole  16  annas, 
and  was  recorded  as  proprietor.  It  is  alleged  that  at  the  death  of  Mus- 
sammat  Jokhan  Bibi  one  of  her  heirs  was  Sheikh  Amir  Ali,  and  that  he 
was  entitled  to  8  annas  of  the  property.  This  Amir  Ali  is  now  dead 
and  is  represented  by  his  son  Khwaja  Muhammad  Ali.  Khwaja  Muham- 
mad Ali  by  three  sale-deeds,  purporting  to  be  executed  in  respect  of  a  four 
annas  share  in  favour  of  Musammat  MariamBibi  and  Anmoli  Bibi  in  1885,in 
respect  of  a  two  annas  share  in  favour  of  Mussammat  Bhole  Bibi  in  Novem- 
ber 1889,  and  in  respect  of  a  one  anna  share  in  favour  of  the  plaintiff-appell- 
ant in  this  case,  one  Nand  Kishore,  in  1869,  purpoted  to  sell  7  out  of  the  8 
annas  to  which  he  claims  title  in  succession  to  his  father  Amir  Ali.  Three 
suits  have  been  instituted  on  these  deeds  and  have  been  dismissed. 

In  the  course  of  the  hearing  it  was  alleged  that  the  plaintiffs  in  those 
three  suits  were  benamidars  for  other  parties.  The  lower  Courts  have 
found  that  such  was  the  fact  and  that  finding  is  binding  on  us  in  second 
appeal.  It  is  not  very  easy  to  say  what  was  the  precise  ground  on  which 
the  learned  District  Judge  has  affirmed  the  decision  of  the  Court  of  first 
instance.  The  learned  Judge  distinctly  and  unmistakably  holds  that 
a  benamidar  can  sue  in  his  own  name.  He  also  apparently  has  not  dis- 
missed plaintiffs'  suits  on  the  ground  that  they  were  champerfcous. 
though  he  says  : — "  There  is  no  positive  law  of  champerty  in  the  mofus- 
sil  in  India,  but  I  still  cannot  suppose  that  the  law  permits  and 
encourages  the  sort  of  person  who  has  a  good  scent  for  sleeping 
and  possible  claims  to  possess  himself  of  such  for  some  slight  and 
[72]  concealed  consideration,  then  to  cause  the  owner  of  the  claim  to  exe- 
cute any  papers  that  are  necessary  for  litigation  and  then  to  bring  suits 
against  persons  in  possession  at  his  discretion."  These  words  certainly 
leave  it  doubtful  whether  the  District  Judge  did  not  hold  that  the  suits 
were  bad  as  being  champertoua.  He  also  says  that  there  were  no 
genuine  sales  and  that  the  sales  were  fictitious  and  shams.  From  the  tenor 
of  his  judgment  and  that  of  the  Subordinate  Judge  which  he  adopts,  it  is 
clear  that  he  has  formed  that  opinion  because  he  held  that  the  sale 
considerations  which  actually  passed  between  the  vendor  and  the  vendee 
were  but  small.  In  two  cases  it  is  shown  by  the  Judge  that  a  sum  of 
Bs.  100  was  paid  in  cash  by  the  vendees  to  the  vendor,  and  in  the  third 
case  the  sale-deed  recites  receipt  of  the  sale  consideration  and  further 
contains  a  promise  by  the  vendee  to  assist  the  vendor  in  recovering  the 
share  he  reserved  to  himself.  The  learned  Judge  as  to  this  last  deed  finds 
that  the  sale  consideration  was  not  paid,  and  he  also  finds  that  the  vendee 
did  not  assist  the  vendor  in  litigation.  It  is  not  easy  to  understand  how 
the  first  of  these  questions  could  arise  between  the  plaintiff  and  the  defen- 
dant Ahmad  Ata,  and  as  to  the  failure  to  assist  the  vendor  in  his  litigation, 
that  might  be  a  matter  for  a  suit  for  damages  by  the  vendor,  but  is  not  a 
reason  for  holding  the  sale-deed  to  be  invalid  or  fictitious  or  a  sham,  or 
for  allowing  the  defendant  to  raise  such  a  plea. 

It  seems  to  me  that  in  coming  to  a  decision  in  these  cases  the  learned 
District  Judge  has  lost  sight  of  section  54  of  the  Transfer  of  Property 
Act.  In  that  section  sale  is  defined  to  be  "A  transfer  of  ownership  in 
exchange  for  a  price  paid  or  promised  or  part  paid  and  part  promised." 
Consequently  it  follows  in  all  these  three  cases,  as  laid  down  in  the  case 


1895 

AUG.  3. 

APPEL- 
LATE 
CIVIL. 
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1895       of  Shib  Lai  v.  Bhagwan  Das  (l),  that,  whether  the  sale  consideration  as 

AUG.  3.      entered  in  tha  sale-deed  was  fully  paid,  or  only  partially  paid,  or  was  nofi 

paid  at  all  bub  was  promised  to  be  paid,  the  effect  of  the  instruments  was 

APPEL-      to  transfer  to  the  vendees  whatever  right  and  interest  the  vendor,  Muharn- 

LATE        mad  Ali,  had  in  the  property  which  be  purported  to  transfer.     If  Muham- 

ClVIL.      mad  AH  be  the  rightful  owner  of  the  8  aunas  share  to  which  he  asserts 

[73]  his  right,  his  ownership  as* to  seven    out  of  those  8  annas  has  been 

18   A.  69-  effectually    transferred  to  the   vendees  under  the  sale-deeds  mentioned 

15  A.W.N.    above. 

(1893)  160,  At   the  hearing  of  these  appeals,  I   may  say,  no  strenuous  effort 

was  made  to  support  the  finding  of  the  Judge  as  to  that  matter.  The 
question  to  which  the  arguments  of  the  Counsel  on  both  sides  were 
directed  was  whether  the  vendees,  being  benamidars,  were  entitled  as  such 
to  sue  in  their  own  names.  The  Judge  has  held  that  they  can  so  sue, 
relying  on  two  cases  to  which  I  shall  refer  further  on.  On  this  question  it 
is  to  me  difficult  to  understand  how  any  one  other  than  the  actual  plaintiffs 
in  these  three  cases  could  sue.  They,  and  they  only,  are  the  persons  in 
whom  the  legal  estate  is  vested.  It  seems  to  me  that  they  only  are  the 
persons  who  are  entitled  to  say  to  the  defendant  Ahmad  Ata, — "Our  vendor 
waa  th«  real  owner  of  8  annas  of  Lhis  village  ;  he  has  legally  transferred  7 
out  of  these  8  annas  to  us  ;  we  therefore  call  on  you  to  surrender  possession 
to  us. "  And  I  cannot  see  how  it  matters  to  the  defendant  that  these 
plaintiffs  may  be  bound  by  a  secret  agreement  to  transfer  to  some  other 
persons  whatever  benefit  they  may  obtain  by  their  suit.  The  latter 
persons,  that  is  to  say,  the  persons  for  whose  benefit  the  Court  below  has 
found  the  purchases  to  have  been  effected,  could  not  sue  unless  on  the 
strength  of  the  sale-deeds  and  without  joining  the  benamidar  as  a  party 
to  the  suit.  A  question  between  the  benamidars  and  the  alleged  benefi- 
ciaries is  not  one  to  be  decided  in  a  suit  between  the  purchaser  and  the 
defendant  who  is  alleged  to  be  in  wrongful  possession,  but  would  be  an 
issue  in  a  suit  by  the  alleged  beneficiaries  against  the  benamidar  if  the  latter 
had  been  successful  in  obtaining  decree  for  the  property  and  refused  to 
hand  over  that  property  to  the  beneficiary.  For  the  respondents  great 
reliance  was  placed  on  the  case  of  Hari  Gobind  Adhikari  v.  Akhoy 
Kumar  Mozumdar  (2).  That  case  is  decidedly  in  their  favour,  as  it  lays 
down  broadly  that  in  the  case  of  suits  for  recovery  of  land  on  title  a 
benamidar  is  not  entitled  to  maintain  the  suit.  As  an  authority  for 
the  proposition  the  case  "just  cited  refers  to  the  Privy  Council  case  of 
Gopeekrist  Gosain  v.  Gungapersaud  [74]  Gosain  (3).  On  a  careful 
consideration  of  the  latter  case  I  cannot  consider  it  to  be  an  authority  for 
the  proposition  that  in  the  case  of  a  suit;  for  recovery  of  land  on  title  a 
benamidar  is  not  entitled  to  maintain  the  suit.  No  question  of  tbafc 
kind  was  before  their  Lordships  in  that  case  nor  is  any  such  question 
dealt  with  in  their  judgment.  But  as  this  was  one  of  the  earliest  cases 
in  which  the  nature  of  and  the  law  affecting  benami  transactions  ca.me 
before  their  Lordships,  they,  for  the  purpose  of  explaining  the  nature  of 
benami  transactions  and  of  showing  that  such  transactions  had  been  recog- 
nized and  adjudicated  on  by  the  Supreme  Court  at  Calcutta,  and  for  no 
other  purpose,  cited  certain  extracts  from  the  judgments  of  Mr.  Justice 
Hyde  and  of  Sir  Edward  Kyan. 

The  first  of  these  extracts,  as  I  understand  it,  shows  that  the  rule  in 
mere  personal  demands  was  that  the  bsnamidar   should   sue   in  his  own 

(1)  11  A.  244.  (2)  16  C,  364.  (3)  6  M.I.A.  53. 
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name,  but  that  in  "  many  cases  the  plaintiff  had  recovered  on  notes  not 
in  his  own  name,  but  in  some  other  name,  giving  evidence  that  the  transac- 
tion was  really  his.  "  With  reference  to  real  estate  the  extract  proceeds,  — 
''  But  it  cannot  be  allowed  to  be  both  ways ;  in  the  case  of  a  dispute  of 
land,  without  directly  contradicting  those  former  decisions  ot  the  Court.  " 
(The  semicolon  after  the  word  '  ways  '  in  the  extracts  is  evidently  a 
typographical  error.)  In  my  opinion,  the  words  last  cited  (assuming  that 
they  have  any  authority)  do  not  support  the  rule  laid  down  in  16  Calcutta 
page  364.  On  the  contrary,  they  appear  to  me  to  point  to  a  diametrically 
opposite  conclusion,  and  to  mean  that,  though  in  mere  personal  demands 
a  practice  had  grown  up  of  allowing  the  suit  to 'be  instituted  by  the 
beneficiary  instead  of  by  the  parson  in  whose  name  the  note  stood,  such 
a  practice  could  not  be  allowed  in  the  case  of  real  estate, 

It  is  impossible  to  my  mind  to  give  full  effect  to  the  antithesis  con- 
tained in  the  words — "  but  it  cannot  be  allowed  to  be  both  ways  " — by 
any  other  interpretation.  Those  words,  I  hold,  clearly  point  to  a  diver- 
gence in  the  practice  in  cases  of  disputes  as  to  land  from  the  practice 
obtaining  in  the  ease  of  mere  personal  demands.  In  the  latter  class  of 
cases,  the  beneficiary  was  in  many  cases  [75J  allowed  to  sue,  but  in  the 
former,  I  take  it,  the  rule  was  that  the  parly  who  possessed  the  legal  title 
to  the  property  in  dispute  was  the  person  who  should  sue,  and  not  the 
persons  for  whrom  he  might  hold  benami. 

As  to  the  case  in  Sir  Edward  Ryan's  time  I  am  unable  to  deduce  any 
rule  from  it.  It  appears  to  have  been  a  bill  of  complaint  on  the  Equity 
side  of  the  late  Supreme  Court,  the  nature  of  which  is  not  stated,  and  no 
more  can  be  gathered  than  that  the  plaintiffs  had  called  for  some  kind  of 
accounts,  which  the  Court  refused  them,  apparently  because  they  were 
benamidars  ;  but,  as  already  mentioned  in  considering  these  extracts,  it 
must  be  borne  in  mind  that  they  form  no  portion  of  the  judgment  of  their 
Lordships  of  the  Privy  Council  and  were  cited  by  their  Lordships  simply 
for  the  purpose  mentioned  above. 

The  case  in  I.L.B.,  16  Calcutta  364,  cites  the  case  of  Prosunno 
Coomar  Roy  Chowdhry  v.  Gooroo  Churn  Sein  (1)  as  authority  for  the  pro- 
position that  a  benamidar  cannot  sue  for  the  recovery  of  land  on  title. 
Bat  on  examining  that  case  I  find  that  it  does  not  proceed  on  tha  author- 
ity of  any  reported  case  ;  indeed  tha  learned  Judges  who  decided  it  say  : 
"  There  is  no  direct  precedent  upon  this  point,  but  we  incline  to  the 
above  view  as  consonant  with  equity  and  the  policy  of  the  Civil  Proce- 
dure Code;"  and  they  allude  to  certain  inconvenient  results  which  they 
conceive  might  occur  if  a  benamidar  were  allowed  to  sue.  The  case  of 
Fuzeelun  Beebee  v.  Omdah  Beebee  (2)  [*  which  also  is  cited  in  I  L.R.,  16 
Calcutta,  p.  364]  was  the  case  of  a  vakil  who  during  his  employment  as 
such  had  purchased  some  property  from  his  client,  and  60  conceal  his 
improper  and  unprofessional  conduct  had  taken  the  conveyance  benami 
in  the  name  of  his  son-in-law.  It  was  held  by  the  Court  that  the  son-in- 
law  could  not  sue,  and,  considering  that  the  vakil  was  endeavouring  under 
cover  of  his  son-in-law  to  obtain  an  advantage  from  his  client  which  the 
law  forbad,  it  is  difficult  to  understand  how  the  Court  could  have  decided 
Otherwise.  The  case  is  entirely  a  peculiar  one,  and  I  cannot  regard  it  as 
an  authority  on  the  general  question. 


1895 

AUG,  3. 

APPEL- 
LATE 
CIVIL. 

18  A.  69  = 
15  A.W.H. 
(1895J  160. 


•'•-•  [The  words  in  rectangular  brackets  find  a  place  in  the  original  judgment. — ED. 
(1)  3  W.R,  159.  (2)  10  W.R.  469, 
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1895  [76]  Another  case  from  the  same  volume,  namely,  the  case  of  Mehe- 

AUG.  3.     roonissa  Bibee  v.  Hur  Churn  Base  (I),  was  cited  by  the  learned  Counsel 

—        for  the  appellant  at  the  hearing  of  these  appeals.     This  case  also  turns  on 

APPBL-     a  special  state  of  facts.     In  it  a  tenant  who  had  created  several  incurn- 

LATB       brances  on  his  holding  allowed  the  tenure  to  be  sold  for  default,  and  at 

OlVIL.      auction  purchased  it  in  the  name  of  a  benamidar.     The  latter  claimed  to 

have  acquired  the  tenure  free  from  all  the  incumbrancea  which  the  original 

18  A.  69  =»  tenant  had  created.  It  was  held  most  properly  that  the  tenant  could  not 
15  A.W.N.  take  advantage  of  his  own  wrongful  aofc  and  that  the  suit  could  not 
(1893)  160,  be  maintained  by  the  benamidar.  In  the  case  of  Bam  Bhurosee 
Singh  v.  Bissesser  Narain  Mahata  (2)  the  case  from  S^Weekly  Keporter, 
p.  159,  was  discussed,  and,  though  not  actually  dissented  from,  was 
not  followed,  or  at  least  was  hold  not  to  govern  the  case  then  under 
discussion.  In  the  latter  case  the  plaintiff  held  an  ostensible  title  by  a 
mokurraree  lease  and  a  bill  of  sale,  and  sued  to  recover  some  land  which 
be  alleged  to  be  covered  by  his  instruments  of  title.  The  defendant  objected 
that  the  plaintiff  was  not  the  real  owner  of  the  village  and  therefore  was 
not  entitled  to  sue.  The  Court  held  that  the  ostensible  title  set  up  by  the 
plaintiff  "  was  sufficient  to  enable  him  to  bring  the  suit,  and  that  the 
defendants  were  not  at  liberty,  in  a  suit  of  this  description,  to  raise  the 
question  whether  he  was  only  nominally  the  owner  of  the  property,  some- 
body else  being  the  real  owner,"  The  Court  also  was  of  opinion  that  the 
difficulties  suggested  in  the  case  in  3  Weekly  Beporter  might  all  be  met 
without  holding  that  the  party  who  brings  the  suit  and  has  a  prima  facie 
title  is  bound  to  prove  that  he  is  the  real  owner.  This  case  is  very  much 
on  all-fours  with  the  present  appeals.  The  plaintiff-appellant  in  these 
appeals  has  prima  facie  a  legal  title,  and,  in  the  words  of  the  judgment 
I  have  just  cited,  I  think  the  respondents  are  not  at  liberty  to  raise  the 
question  whether  those  plaintiffs  are  only  nominally  the  owners  of  the 
property,  somebody  else  being  the  real  owners. 

In  the  case  of  Gopi  Nath  Chobey  v.  Bhugwat  Pershad  (3)  it  was  not 
contended  that  a  benamidar  might  not  sue  in  his  own  name,  [77]  but 
on  the  contrary  it  was  admitted  that  he  might  do  so,  and  that,  in  the 
absence  of  evidence  to  the  contrary,  it  was  to  be  presumed,  in  the  case  of 
a  suit  by  a  benamidar,  that  it  had  been  instituted  with  the  full  authority 
of  the  beneficial  owner,  and  that  any  decision  come  to  would  have  the 
effect  of  a  res  judicata  as  against  the  real  owner.  To  the  same  effect  is 
the  ruling  of  the  Madras  High  Court  in  the  case  oiShangarav.Krishnan(^). 

From  the  cases  cited  above  I  am  unable  to  find  that  any  rule  supported 
by  authority  exists  to  the  effect  that  a  benamidar  cannot  sue  in  his  own 
name  for  the  recovery  of  immoveable  property  on  title.  I  am  most  strongly 
of  opinion  that  such  a  suit  is  permissible  and  that  when  instituted  by  a 
benamidar  it  must  ba  held  to  have  been  instituted  with  the  consent  and 
approval  of  the  banefioiary,  against  whom  any  adverse  decision  on  the 
title  set  up  will  take  effect  as  a  res  judicata. 

I  therefore  hold  that  these  suits  are  not  bad  because  they  have  been 
instituted  by  persons  who  have  been  found  to  be  benamidars.  This  was 
the  only  ground  on  which  a  serious  attempt  was  made  to  suppport  the 
dismissal  of  the  suits  by  the  lower  Courts. 

I  would  therefore  set  aside  the  decrees  dismissing  the  suits,  and,  as 
the  suits  were  disposed  of  on  the  preliminary  point  that  they  were  not 


(1)  10  W.R.  220.         (2)  18  W,R.  454.       (3)  10  0,  697  (705), 
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maintainable  and  without  any  decision  on  the  merits  as  to  the  title  of  the  1895 

vendor   Muhammad    Ali,   I  would  remand  the  three  cases  through  the  AUG.  3. 
District  Judge  to  the  Court  of  first  instance  with  directions  to  replace 

thffm  on  the  file  of  pending  cases  and  decide  them  on  the  merits  accord-  APPEL? 

ing  to  law.     I  would  also  direct  that  all  costs  here  and  hitherto  should  LATE 

follow  the  result.  OlVIL 

BLAIR,  J. — I  concur.  —  ' 

Appeal  decreed  and  cause  remanded.  18  A.  69- 
18  A.W.N. 

18  A.  78  =  13  A.W.N.  (1893)  227.  <1898)  160> 
[78]  APPELLATE  CEIMINAL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Banerji. 


QUEEN-EMPRESS  v.  MAHABIR.*  [4th  October,  1895.] 

Criminal  Procedure  Code,  section  164 — Confession  -Confession,  subsequently  retracted, 
effect  of. 

It  is  unsafe  fo;;  a  Court  to  rely  on  and  act  upon  a  confession  which  has  been 
retracted  unless  after  consideration  of  the  whole  evidence  in  the  case  the  Court  ia 
in  a  position  to  come  to  the  unhesitating  conclusion  that  the  confession  is  true  ; 
that  is  to  say,  usually,  unless  the  confession  is  corroborated  by  credible  inde- 
pendent evidence.  Queen-Empress  v.  Rangi  (1)  referred  to. 

[Diss.,  I.L.B.B.  238  (245) ;  R.,  20  A.  133  (134)  ;  3  P.W.R.  1907  (Cr).] 

THE  facts  of  this  are  case  sufficiently  stated  in  the  judgment  of 
Banerji,  J. 

The  Public  Prosecutor  (for  whom  Mr.  /.  £7.  Pogose),  for  the  Crown. 

JUDGMENT. 

BANERJI,  J. — Mahabir  Ahir  has  been  convicted  of  having  murdered 
his  sister  Musammat  Jugni  and  her  illegitimate  son,  and  has  been  sen- 
tenced to  death.  He  has  appealed. 

It  appears  that  Musammat  Jugni  was  a  woman  of  abandoned  charac- 
ter, and  that  in  consequence  of  her  sometimes  coming  to  live  with  the 
accused  he  had  been  put  out  of  caste.  It  is  stated  on  behalf  of  the  prose- 
cution that  she  came  to  the  house  of  the  accused  about  the  time  when  she 
is  said  to  have  been  murdered  ;  that  she  brought  with  her  her  illegitimate 
son  about  6  years  old  ;  that  she  insisted  upon  staying  in  the  house  of  the 
accused,  notwithstanding  his  refusal  to  receive  her ;  and  that  thereupon 
the  accused  murdered  her  and  her  child  early  on  the  morning  of  the  22nd 
of  May  1895. 

On  the  25th  May  the  police  received  private  information  thac  two 
corpses  were  lying  in  a  field  in  the  village  in  which  the  accused  lived,  and 
proceeded  to  the  spot.  Some  bones  and  two  human  skulls  were  found 
there.  The  accused  was  arrested  the  same  day  in  a  village  seven  or  eight 
miles  distant.  The  investigations  were  continued  till  the  end  of  June,  when 
he  was  sent  up  for  trial. 

On  the  27th  of  May  the  accused  made  a  statement  before  a  third  class 
Magistrate,  and  on  the  4th  of  June  he  made  a  fuller  statement  before  the 
Magistrate  who  held  the  preliminary  inquiry  in  this  case. 

[79]  The  direct  evidence  against  the  accused  consists  of  the  depo- 
sition of  one  Madho  Ahir,  his  cousin,  and  the  two  statements  referred  to 

•  Criminal  Appeal  No.  855  of  1895. 
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1895       above,  which  were  confessions  of  guilt.     There  is  also  some  circumstantial 
OCT.  4.      evidence,    which,    in    my   opinion,  is  of  a  feeble  character.     If  the  direct 
evidence  be   excluded    from  consideration,  there  is  nothing   to  prove  that 
APPEL-     Musammat  Jugni  and  her  son  have  been  murdered  at  all — much  less  tfcat 
LATE       the    accused    murdered    them.     The    supposition    that  the    skulls    and 
CRIMINAL,  other    bones  were    their  skulls    and  bones    is   negatived    almost    com- 
pletely by  the  medical  evidence.     The  Civil    Surgeon  deposed  that  one 
ISA.  78=    of  the  skulls  was  that  of  a  person  whosa  age  was   probably  less  than  20 
15  A.W.N.   years,  and    that  the   other   skull  was    that   of  a  person  whose   age  must 
(1895)  227i   have  been  12  or  13  years.     It  has  been  proved   that  Musammat  Jugni 
was3  35  or    36  years    old,  and    that  the    age  of    her  son    was    about 
6  years.     The  skulls  found  by  the  police,  and  especially   the  one  said  to 
have  been  the  skull  of  the  child,  could  not,  therefore,    according  to  the 
medical  evidence,    havo  beon  those    of  Jugni  and    her  child.     The  Civil 
Surgeon  could  not  state    whether  the  bones  ^found  were  those  of  a  man  or 
woman.     He  thought  that  they  were  the  bones  of  a  young  man  or  woman. 
Again,    according   to  the  medical   evidence,   some  of  the   bones  ware  in  a 
decayed  state.     Having  regard  to  the  fact  that  the  case  for  the  prosecution 
v/as  that  the  alleged  murder  took    place  on  the  22ad  of  May,  that  is  only 
eight  days  before  the  examination  of  the  bones   by  the  Civil  Surgeon,  they 
could  not  have  undergone  so  much  decay  had  they  been  the  bones  of  per- 
sons who  had  met   their  death  only   eight  days  before.     The  discovery  of 
the  bonos,  therefore,  as  the  evidence  stands,  does  not,  in  my  opinion,  help 
the  case  for  the  prosecution,  but  on  the  contrary  rebuts  it  to  some  extent. 
The  only  other  piece  of  circumstantial  evidence  consists  of  the  statements 
of  three  witnesses    who   have   deposed  that  early  on  the  morning  of  the 
22nd  of  May,  about  three  hours  before  dawn,  they  saw  the  accused  going 
in  the  company  of  his  sister  and  her  son.     I  must  say  that  I   look  upon 
the  evidence  of  these  witnesses  with  a  great  deal  of  suspicion.     It  is 
strange  that  all  of  them  happened  to  ba  out  of  their  homes  at  that  early 
hour,  and  that  all  of  thorn  challenged  the  accused    and  he  spoke  to  them 
and  gave  them  the  [80]  same  answer.     Had  these  men  met  the  accused 
in  the  company  of  the  persons  alleged  to  be  deceased,  it  is  not  likely  that 
they  would  have  remained  silent  for  full  five  days,  although  two  dead 
bodies  were  seen  lying  not  far  from  the  road. 

I  am  of  opinion  that  these  witnesses  are  not  persons  whose  state- 
ments can  be  relied  upon.  Tho  evidence  as  to  the  identification  of  a  sari 
and  an  angochha  found  near  the  skull  and  bones  as  the  sari  of  Musammat 
Jugni  and  the  angochha  of  her  son  is  equally  incredible, 

As  for  tho  direct  evidence,  if  Madho  Ahir  is  to  be  believed,  there  is 
very  damaging  evidence  against  the  accused.  Madho  deposed  that  he  had 
seen  the  sister  of  the  accused  and  her  son  at  the  house  of  the  accused  on 
Tuesday  evening,  and  he  further  said  :— "  When  one  pahar  of  the  night 
remained  I  was  sleeping  at  my  door,  when  I  saw  prisoner  going  away  with 
his  sister  and  her  son  to  the  north  of  the  village  to  see  them  off  pahun- 
chane  ko).  Ha  said  he  was  going  to  see  them  off  when  I  asked  him  where 
he  was  going.  She  had  the  munj  and  cord  with  her.  About  a  ghari  or  a 
ghari  and  a-half  later  I  went  to  a  grove  at  north  of  village  for  purposes 
of  nature.  I  heard  the  boy's  scream  from  the  tal  which  is  near  the 
village.  I  took  up  my  lota  and  ran  towards  the  tal.  I  saw  him  (prisoner) 
killing  the  child  with  a  chopper  (gandasa).  The  woman  was  lying  there. 
•  He  threatened  me  and  I  ran  home." 

If  Madho  spoke  the  truth  in  making  the  above  statement,  he  was  an 
eye-witness  of  the  murder  ;  and  yet  we  find  bim  say  nothing  of  what  he 
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saw  to  any  one,  not  even  to   his  own  wife,  until  the  police   appeared  on       1895 

the  scene.     The  accused  in  his  petition  of  appeal  states  that  he  is  on  bad      OCT.  4. 

terms  with  Madho,  and  in  the  Court  of  Session  he  stated  that   the  police 

were  quartered. in  the  village  for  eight  days,  beat  his  sister  and  cousin  and     APPEL- 

made  them  give  evidence.     These  statements  may  or  may  not  be   true,      LATE 

but  they  are  not  improbable,    and  I  am  not  satisfied  that  Madbo  has  CRIMINAL. 

given  true  evidence.     The  learned  Judge  is  of  opinion  that  Madho  was 

an   accomplice.     If     that    was    so,    it    was    unsafe    to    act    upon    bis    *&  A.  78= 

evidence    without    sufficient     corroboration.     And     such    corroboration    IB  A.W.N. 

[81]  is  wanting  in  this  case,  Having  regard  to  his  conduct  subsequently  (1893)  227. 

to  the  alleged  murder  I  am  unable  to  rely  upon  his  evidence. 

The  greatest  difficulty  in  the  case  arises  from  the  fact  that  the  accused 
made  two  statements  in  which  he  confessed  having  murdered  Musammat 
Jugni  and  her  son  by  striking  them  with    a  gandasa.     The   statements 
were  retracted  both  before  the  committing  Magistrate  and  in  the  Court  of 
Session.     The  sccused  stated  that  he  had    made  them  at   the  instigation 
of  the   police.     The   statements  were   recorded   with   due  observance  of 
the  provisions  of  the  law,  and,  if  they  can  be  believed,  they  unmistak- 
ably establish  the  guilt  of  the  accused.     The   mere  fact    that  a  confes- 
sion had    been    subsequently    retracted  will    not   make  it    inadmissible 
against  the  accused.     But   before  a    Court  can    act  upon    such    confes- 
sion it  must  be  satisfied   as  to   its  truth.     Having   regard    to    the  fact 
that  it  not  unoften  happens  that  an  accused  person   is   forced  or  cajoled 
•  by  the  police  into  making   confessions,  it   is  the   more   necessary   that  a 
Court  should  be  satisfied   beyond   reasonable    doubt  that  the  statements 
contained  in  the  confessions  of  the  accused   are  true.     This   necessity  is, 
in    my   opinion,    the    greater   where  the    confessions  have  subsequently 
been  withdrawn.     We  have  in  that  case  two  condradictory  statements, 
and,  as  observed  by  Kernan,  J.,  in  Queen-Empress  v.  Banghi   (1)  "the 
difficulty  is  to  ascertain  which   of  the  statements  is  the  truth,   and   the 
responsibility    of    relying  on  either  statement  is  very  great."     For  this 
reason  it  is,  in  my  judgment,  unsafe  to  rely  on  and  act  upon  the  retracted 
confessions  unless  upon  a  consideration  of  the  whole  of  the  evidence  in  the 
ca'so  the  Court  is  in  a  position  to  coma  to  .the  unhesitating  conclusion  that 
the  confessions  were  true.     It  is  often  very  difficult,  if  nob  impossible,  to 
come  to  such  a  conclusion  "unless  there  is"  in  the  words  of  Kernan,  J., 
"reliable  independent  evidence  to  corroborate  to  a  material  extent  and  in 
material  particulars  the  statements  contained  in  the  withdrawn  confes- 
sional statements."  It  seems  to  me,  therefore,  to  be  unsafe  in  the  majority 
of  cases  to  found  a  conviction  on  retracted  confessions  which  are  not  cor- 
roborated by  credible  independent  evidence. 

[82]  In  this  case  such  evidence  is  wanting,  and  I  am  not  satisfied 
that  the  confessions  were  genuine.  The  first  confession  was  made  on  the 
27fch  May  1895,  and  the  second  on  the  4th  June  1895.  The  accused  was 
taken  into  custody  on  the  25th  May,  and  he  remained  in  the  custody  of 
the  police  till  the  2nd  June.  The  first  statement  was  thus  made  when  he 
was  in  the  custody  of  the  police,  and  the  second  statement  was  made  just 
after  he  had  come  out  of  police  custody.  It  is  probable,  therefore,  that 
he  was  under  police  influence  when  both  the  statements  were  made. 
Shortly  after  that  influence  had  ceased  he  retracted  the  statements  and 
stated  that  he  had  made  them  under  the  instigation  of  the  police. 

As  I  have  shown  above,  there  is  no  independent  evidence  on  which 

(1)  10  M.  295  (313). 
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1893       reliance  can  be  placed  to   corroborate  the   confessions,    and  on   carefully 

OCT.  4.      considering  them  it  seems  to  me  tbat  they  contain  statements  which  fit  in 

with  the  case  made  out  by  the  police.     The  medical  evidence,  as  I  have 

APPEL-     shown  above,  rebuts  that  case.     It  is  also  unlikely  that  the  accused  took 

LATE       out  his  sister  and  her  boy  in  the  manner  alleged  and  murdered  them  at  a 

CRIMINAL   spofc  wnere  there  was  every  chance   of  his  being   discovered.     It  is  also 

'  unlikely  that  he  would  have  allowed  the  corpses  to  lie  at  the  place  where 

18  A.  78=  the  murder  was  committed,  especially  after  he  had  met  and  spoken  to  no 
15  I.W  N  less  than  four  persons,  without  making  any  attempt  at  conoeal- 
(1895)227.  ing  them.  Further,  he  would  have  produced  the  gandasa  with  which 
the  murder  was  committed  had  he  voluntarily  made  a  clean  breast  of 
all  that  he  had  done.  The  medical  evidence  makes  it  very  improba- 
ble that  the  skulls  and  other  bones  were  those  of  the  persons  who 
are  said  to  have  been  murdered,  and  this  circumstance  throws  grave 
doubt  upon  the  truth  of  the  confessions.  It  is  also  unlikely  that  if 
the  woman  was  pushed  out  of  the  house  as  stated  in  the  confession 
she  would  have  taken  with  her  a  bundle  of  munj  and  a  cord.  It  seems  to 
be  probable  therefore  that  the  police  having  found  some  munj  and  a  cord 
near  the  corpses  made  the  accused  and  Madho  state  that  the  woman 
Jugni  had  with  her  a  bundle  of  munj  and  a  cord.  It  is  far  from  certain 
that  the  woman  and  her  son  are  no  longer  alive.  Cinder  such  circumstances 
I  am  not  satisfied  beyond  all  doubt  that  the  confessions  were.  true.  On 
[83]  the  contrary,  a  reasonable  doubt  exists  in  my  mind  as  to  the  guilt 
of  the  accused;  and.  I  do  not  feel  it  safe  to  convict  him  on  the  evidence 
before  us.  I  would,  therefore,  give  the  accused  the  benefit  of  the  doubt), 
and,  setting  aside  his  conviction  and  sentence,  acquit  him  of  the  charge 
of  which  he  has  been  convicted. 

KNOX,  J. — This  is  a  case  referred  by  the  Sessions  Court  of  Gorakh- 
pur  for  confirmation  of  sentence  of  death.  I  agree  in  all  that  has  been 
said  by  my  brother  Banerji.  The  direct  evidence  in  the  case  is  open  to 
grave  doubt  as  has  baen  shown  in  the  judgment  just  read.  The  accused 
in  two  statements  admitted  unreservedly  that  he  was  the  murderer  of  Jugni 
and  her  boy,  and  that  the  corpses  found  are  those  of  Jugni  and  her  soq. 
Those  confessions  were  afterwards  withdrawn  and  the  strong  evidence 
which  they  would  otherwise  afford  against  the  accused  becomes  itself  in 
turn  open  to  doubfc.  It  is  true  that  the  accused  does  not  satisfactorily 
explain  how  he  came  to  make  these  admissions  and  why  he  has  resiled 
from  them.  It  would  have  been  well  if  the  Court  of  Sessions  had  probed 
this  matter  further  and  got  together  in  more  detail  from  the  accused  the 
circumstances  under  which  he  came  to  make  admissions  so  fatal  to  him. 
But  the  case  is  open  to  doubt.  The  learned  Judge  himself  feels  it  in  his 
judgment,  and  that  being  so,  I  agree  that  the  proper  course  is  to  set  aside 
the  conviction  and  the  sentence.  We  find  Mahabir  cot  guilty  of  the 
offence  of  which  he  was  charged,  namely,  that  on  the  22nd  May  1895,  at 
Sheoraha  Tal,  he  murdered  Musammat  Jugui  and  her  son,  and  we  direct 
his  immediate  release, 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr,  Justice  Banerji. 


AKHARA  PANCHAITI  THROUGH  HIRA  GIR  AND  OTHERS  (Defendants) 
v.  SDBA  LAL  AND  OTHERS  (Plaintiffs).*     [24th  October,  1895.] 

Mortgage—Prior  and  subsequent  mortgagees  —Rights  o/  stibszqiient  mortgagees    where 
prior  mortgage  is  usufructuary. 

Held  that  where  there  exists  a  prior  usufructuary  mortgage,  a  subsequent 
mortgagee  holding  a  simple  mortgage  over  the  same  property  cannot  bring  the 
mortgaged  [84]  property  to  sale  in  virtue  of  bis  inoumbranoe  until  euob  time  as 
the  usufructuary  mortgage  becomes  capable  of  redemption,  Mata  Din  Kasodhan 
v.  Ka&im  Husain  (1)  explained  and  followed. 

[R.,  11  O.P.L.R  75  ;  1  0.0.  53  (60)  ;  1  O.G.  105  (111).] 

THIS  was  a  suits  for  sale  on  a  mortgage.  It  appears  that  ona  Musam- 
rnafc  Bhagmani  was  owner  of  certain  Zamindari  property  and  houses,  and 
she  mortgaged  the  property  on  the  4th  March  1884  to  the  Akhara  Pan- 
ohaiti  for  Es.  600.  Bhagmani  died,  leaving  a  daughter,  Musammat 
Gujrati,  her  son  Gajadhar  and  her  husband  Kaika.  After  the  death  of 
Bhagmani,  Guirati  and  her  husband  mortgaged  the  property  in  question 
to  the  plaintiff  by  a  mortgage  deed  dated  the  23rd  January  1889.  On  the 
21st  May  1891,  Gajadhar  executed  a  sale  deed  of  the  zamindari  for 
Es.  2,000  to  the  Pauchaiti  Akhara,  the  money  owing  under  the  mortgage 
of  the  4bh  of  March  1884  being  set  off  in  this  sale.  The  present  suit  was 
brought  by  Suba  Lai  on  his  mortgage  of  the  23rd  January  1889,  claiming 
to  recover  the  money  stated  to  be  due  to  him  by  sale  of  •  the  properties 
mortgaged  as  belonging  to  Gujrati  aud  Kalka.  Gujrati,  Kalka,  Gajadhar 
and  the  Panchaiti  Akhara  were  all  made  parties  defendants  to  the  suit. 

Gajadbar  and  Kalka  admitted  the  execution  of  the  deed,  but  denied 
the  receipt  of  consideration  except  as  to  ES.  20.  Gajadbar  and  the  defend- 
ants representing  the  Panchaiti  Akhara  said  that  Bhagmani  had  made  a 
will  leaving  the  property  to  Gajadhar  ;  that  Gujrati  had  acquired  no  right 
to  it ;  and  that  she  consequently  had  no  power  to  mortgage  it  to  the 
plaintiff. 

The  Court  of  first  instance  (Munsif  of  Allahabad)  held  that  the  alleged 
will  in  favour  of  Gajadhar  was  invalid  ;  but  at  the  same  time  it  disallowed 
the  plaintiff's  claim  to  the  property,  on  the  ground  that  Gujrati  by 
allowing  the  property  to  go  to  Gajadhar  without  asserting  her  right  had 
waived  her  right  to  it;  and  the  plaintiff,  being  the  scribe  of  the  alleged 
will,  and  knowing  the  facts  connected  with  it,  was  estopped  from  claiming 
to  sell  the  property  as  belonging  to  Gujrati.  The  first  Court  gave  a 
decree  in  the  suit  against  the  person  of  Gujrati  and  against  Kalka  and 
the  property  mortgaged  in  the  bond  as  belonging  to  him. 

[88]  The  plaintiff  appealed  on  the  ground  that  the  alleged  will  was 
not  a  will  but  a  gift,  and  was  inadmissible  in  evidence,  and  that  the  Court 
of  first  instance  was  wrong  is  applying  the  principles  of  waiver  and 
estoppel  to  the  case  and  discharging  the  property. 

The  lower  appellate  Court  (Subordinate  Judge  of  Allahabad)  found 
that  the  alleged  will  was  not  u  will  bu1;  a  deed  of  gift,  and  as  such  invalid, 

|  *  Second  Appeal  No.  1172  of  1893,  from  a  decree  of  B.i'ou  Brijpal  Das,  Subordinate 
Judge  of  Allahabad,  dated  the  7th  August  1893,  modifying  a  decree  of  Munshi  Shiva 
Bahai,  Munsif  of  Allahabad  dated,  the  13th  February  1893, 

(1)  13  A,  432. 
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1898      .it  not  having  been  registered.     It  found  also  that  the  mortgage  to  the 

OCT.  24,     plaintiff  was  valid  as  well  as  the  former  mortgage  of  the  4th  March  1884 

made  by  Bhagmani,  but  that  the  term  of  the  earlier  mortgage  not  having 

APPEL-     expired,   it  could  not  be  redeemed  by  the  present  plaintiff.     Finding   also 

LATE       that   the  sale  by  Gajadhar  was  void,    the  lower  appellate  Court    gave  the 

CIVIL       plaintiff-appellant  a  decree  for   sale  subject   to  the  mortgage  of   the   4th 

'      March  1884. 

ISA.  88=  The  defendant,  the  Akhara  Panchaiti,  appealed  to  the  High  Court. 

15  A.W  N.  Munshi    Ram    Prasad   and    Babu    Durga  Charan  Banerji,  for  the 

(1895)  230.    appellants. 

Pandit  Sundar  Lai,  for  the  respondents. 

.    JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — This  appeal  has  arisen  out  of  a  suit 
for  sale  brought  under  Act  No.  IV  of  1882,  on  a  simple  mortgage.  The 
appellants  hero,  who  are  some  of  the  defendants,  were  prior  mortgagees 
holding  under  a  usufructuary  mortgage,  the  period  of  which  will  not 
expire  until  1302  Fasli.  The  Subordinate  Judge  gave  the  plaintiffs  a 
decree  for  sale,  holding  that  the  decision  »of  this  Court  in  Mata  Din 
Kasodhan  v. '  KazimHusain  (1)  did  not  apply,  and  that  it  could  not  apply, 
as  the  prior  mortgsgses' were  usufruc'uaiy  mortgagees  the  period  of  whose 
mortgage  bad  not  expired  when  this  suit  was  brought.  The  Subordinate 
Judge  made  a  decree  for  sale  subject  to  the  prior  mortgage.  From  that 
decree  this  appeal  has  been  brought. 

It  has  been  contended  on  behalf  of  the  plaintiffs-respondents  that  the 
decision  in  Mata  Din  Kasodhan  v.  Kazim  Husain  does  not  govern  this 
case,  and  that  ifc  would  be  a  hardship  to  postpone  tha  right  of  the  second 
mortgagee  until  the  expiration  of  the  usufructuary  mortgage,  it  being  sug- 
gested that  cases  might  occur  in  which,  if  the  decision  in  Mata  Din 
Kasodhan  v.  Kazim  Husain  [86]  were  applied  to  a  suit  by  a  subsequent 
mortgagee  where  the  prior  mortgage  was  a  usufructuary  one,  the  subse- 
quent mortgagee  might  by  reason  of  limitation  be  prevented  from  avail- 
ing himself  of  the  benefits  of  s.  90  of  Act  No.  IV  of  1882,  in  case 
his  decree  for  sale  when  obtained  and  executed  did  not  satisfy  tbe  subse- 
quent mortgage. 

In  our  opinion  the  decision  of  the  majority  of  the  Court  in  Mata  Din 
Kasodhan  v.  Kazim  Husain  governs  this  case,  and  that  case  appears  to. 
us  to  have  decided  that  a  decree  for  sale  under  Act  No.  IV  of  1882  can- 
not be  merely  a  decree  for  sale  of  what  is  known  in  England  as  the  equity 
of  redemption  but  must  be  a  decree  for  sale  of  the  mortgaged  property 
itself  Further,  it  appears  to  us  that  it  would  be  impossible  for  the  Legis- 
lature to  protect  persons  willing  to  lend  their  money  on  inadequate  secu- 
rity from  loss  either  by  the  security  being  inadequate  or  being  hampered 
by  prior  mortgages  which  might  cause  a  suit  by  a  subsequent  mortgagee 
to  be!  barred  by  limitation.  In  the  present  case  the  plaintiffs  brought 
their  suit  before  the  time  when  they  could  in  it  ask  for  redemption  of 
the  usufructuary  mortgage.  In  other  words  their  suit  -was  premature. 
Following  Mata  Din  Kasodhan  v.  Kazim  Husain  and  on  the  ground  that 
the  plaintiffs'  present  suit  has  been  prematurely  brought,  we  allow  this 
appeal  and  dismiss  the  plaintiffs'  suit  with  costs  in  all  Courts. 

Appeal  decreed. 

(1)  13  A.  432. 
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APPELLATE  CIVIL.  Nov.  11. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Burkitt.  APPEL- 


LATB 

THE  COLLECTOR  OF  MUZAFFARNAGAR  (Defendant]  v.  HUSAINI           CIVIL. 
BEGAM  (Plainttfl).*     [llth  November,  1895.]  

4  Q      M        QC   __ 

Civil  Procedure  Cide,  ss.  372,  592  -Devolution  of  interest  during  pendency  of  suit-  . '  w  „ 
Assignment  of  decree  prior  to  app'al—AcplicUion  ti  substitute  nams  of  assignee  as  '  *•"•"• 
respondent  to  appeal— "Suit-"  (1898)  232. 

.An  application  was  made  by  an  appellant  to  substitute  for  the  name  of  the 
person  originally  named  as  respondent  to  the  appeal,  tha  name  of  a  person  to 
whom  the  decree  hid  been. assigned  before  the  filing  of  the  appeal,  puch  applica- 
tion beiug  made  more  than  two  years  after  notice  of  the  assignment  had  reached 
the  appellant.  The  person  whose  name  was  so  sought  lo  be  substituted  as 
respondent  objected  to  being  placed  upon  the  record  of  the  appeal.  Held 
that  iho  name  of  the  proposed  respondent  should  not  be  placed  on  the  record. 

[87]  Sembh  that  p.  372  of  the  Code  of  Civil  Procedure  does  not  apply  to 
a  case  where  the  devolution  of  interest  occurs  between  the  time  of  the  passing  of 
a  decree  and  the  tiim  of  the  filing  of  an  appe.il  from  tb  it  decree. 

[D.,^  A.  231.] 

THE  facts  'of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Mr.  A.  H.  S.  Reid,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BURKITT,  J. — In  this  appeal  an  application  was 
presented  on  behalf  of  the  Collector  of  Muzaffarbagar  to  add  one  Kishori 
Lai  as  a  respondent  to  the  appaal.  Tha  application  was  made  on  the 
6th'  of  May  1895.  It  is  resisted  on  behalf  of  Kishori  Lai,  who  objects 
to  being  made  a  party  to  the  appeal  by  being  brought  upon  the 
record.  The  decree  under  appeal  was  obtained  by  Husaini  Begam  on 
the  7th  of  June  1892.  It  appears  that  that  decree  was  assigned  to 
Kishori  Lai  on  the  llth  of  June  1892.  On  the  17th  of  September  1892, 
Kishori  Lai's  name  was  substituted  for  the  decree-holder's  in  the  Court 
below.  The  Collector  had  notice  of  these  proceedings.  This  appeal  on 
behalf  of  .the  Collector  from  that  decree  was  presented  in  this  Court  on 
the  29fih  of  Ootober  1892,  and  was  admitted  on  the  14th  of  November 
following,  Husaini  Begam  being  named  in  the  memorandum  of  appeal  as 
the  respondent.  Owing  to  the  gross  negligence  of  some  one,  and  although 
the  Collector  was  aware  that  Kishori  Lai's  name  had  been  substituted  in 
September  1892,  no  steps  were  taken  until  May  1895,  to  make 
Kishori  Lai  a  party  to  the  appeal.  It  is  not  for  us  to  indicate  with 
whom  the  blame  rests.  We  are  now  asked  to  add  Kishori  Lai's  name, 
and  we  are  asksd  to  do  so  under  section  372  of  Act  No.  XIV  of  1882. 
It  is  very  doubtful  whether  this  section  applies  at  all  to  this  case. 
The  devolution  of  interest  here  did  not  take  place  pending  the  appeal, 
it  took  place  after  the  decree  in  the  Courb  below  and  before  the 
memorandum  of  appeal  was  presented  to  this  Court.  We  are  aware 
that  under  certain  circumstances  the  term  "  suit  "  includes  not  only 
the  proceedings  in  the  first  Couit,  but  the  proceedings  in  the  appeal 
and  up  to  final  execution ;  but  it  appears  doubtful  to  us  whether 

Application  in  First  Appeal  No.  227  of  1892, 
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1895       the  words  "pending  the  suit"  in  section  372  can    be    [88]    construed 
Nov.  11.     to  mean  at  any  time  from  the    commencement    of   the   suit    until    its 

final    determination    on    appeal,    if  there  is  an  appeal.     A  reference  to 

APPBL-    section  582  seems  to  make  it  obvious  that  a  suit  under  section  372  does 

LATE       uot,  in  that  section,  and  as  it  stands  alone,  include  an  appeal,  as  it  is  by 

OlVlL.     section  582  that  a  Court  is  entitled  to  read  the  word  "  suit,"  where  it 

appears  in  chapter  XXI  as  an  appeal.     Further  it  is  only  in  proceedings 

18  A.  86=    arising  out  of  the  death,  marriage  or  insolvency  of  parties  that  section  582 

18  A.W.N.    enables  a  Court  in  an  appeal  to  read  the  word  "  suit  "  where  it  occurs  in 

(1895)  232,    chapter  XXI  as  an  appeal.     The  devolution  of  interest  in  the  present  case 

did  not  arise  on  a  death,  or  on  a  marriage  or  an  insolvency. 

Whether  section  372  applies  or  not,  Kishori  Lai,  who  is  the  only 
person  apparently  at  present  interested  in  maintaining  the  decree,  objeotea 
to  being  now  made  a  party  to  this  appeal.  As  the  assignee  of  Husaini 
Begam,  he  would  be  entitled  to  support  the  decree  in  her  name,  but  as  he 
objects  to  being  brought  upon  the  record  now,  we  dismiss  his  application. 
The  appeal  will  now  be  heard. 


18  A.  88-15  A.W.N.  (1895)  233, 

EEVISIONAL  CRIMINAL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  find  Mr.  Justice  Burkitt. 


QUEEN-EMPRESS  v.  AGHA  MUHAMMAD  YUSUF,* 
[16th  November,  1895.] 

Act  No.  XLV  of  1860  (Indian  Penal  Code),  section  379— Theft—  Removal  by  creditor  of 
debtor's  property  with  a  view  to  obtaining  payment  of  his  debt. 

Held  that  the  removal  by  a  creditor  against  the  will  of  his  debtor  of  property 
belonging  to  such  debtor  with  the  view  of  compelling  such  debtor  to  discharge  his 
debt  amounts  to  theft  within  the  meaning  of  section  379  of  the  Indian  Penal 
Code.  Queen-Empress  v.  Sumeshar  Rai  (1)  referred  to.  Prosonno  Kumar  Patra 
v.  Udoy  Sant  (2)  dissented  from. 

LR.,  34  A.  89  (91)  =  8  A.L.J.  1237  =  12  Or.  L.J.  580  (581)  =  12  Ind.  Cas.  844;  Rat.  Unrep, 
Or.  Cas.  908  (913)  ;  L.B.R.  (1897—1901).  Vol.  I.  334  ] 

THIS  was  a  reference  made  by  the  District  Magistrate  of  Fatehpur 
under  section  438  of  the  Code  of  Criminal  Procedure  under  the  following 
circumstances : — 

One  Agha  Muhammad  Yusuf  was  charged  before  a  Deputy  Magis- 
trate with  theft  in  having  taken  away  four  bullocks,  a  cart  and  some  other 
property  from  the  possession  of  one  Ram  Adhin,  [89]  the  complainant. 
It  was  found  by  the  Deputy  Magistrate  that  Ram  Adhin  was  indebted  to 
some  extent  to  Muhammad  Yusuf,  and  that  the  latter,  in  the  absence  of 
Ram  Adhin,  forcibly  removed  the  property  in  question  from  the  house 
of  Ram  Adhin  with  the  intention  of  thereby  compelling  Ram  Adhin 
to  discharge  his  debt.  It  was  argued  before  the  Deputy  Magistrate  on 
the  strength  of  the  case  of  Prosonno  Kumar  Patra  v.  Udoy  Sant  (2)  that 
the  offence  of  theft  within  the  meaning  of  section  379  of  the  Indian 
Penal  Code  was  not.constituted  by  the  acts  of  the  accused.  The  Deputy 
Magistrate,  however,  adverting  to  section  379,  clauses  0')  and  (I)  of  the 
Indian  Penal  Code,  and  disagreeing  with  the  ruling  above  referred  to, 


*  Criminal  Revision  No.  59C  of  1895, 
(1)  8  A.W.N.  (1888)  97,  (2)  22  C.  669. 

764 


YIII]  RAM  GHULAM   SINGH   V.   RAM  BEHARl   SINGH  18  All.  90 

convicted  the  accused  of  the  offence  of  theft  and  sentenced  him  to  a  fine       1895 

of  Rs.  40,  or  in  default  to  one  month's  rigorous  imprisonment.  Nov.  16. 

The  case,  being  brought  to  the  notice  of  the  District  Magistrate,  was 

made  the  subject  of  a  reference  to  the  High  Court  as  above  stated.  REVI- 

Tha  Public  Prosecutor  (Mr.  A.  H.  S.  Reid],  for  the  Grown.  SIGNAL 

JUDGMENT.  CRIMINAL 

EDGE,  0.  J.,  and  BURKITT,  J. — This  case  has  been  referred  to  us  by   18  1.  88= 
the    Magistrate  of  the    district  of  Fatehpur,    owing  to  the    decision  in   IS  A.W  N. 
Prosonno  Kumar  Patra  v.  Udoy  Sant  (1).     The  facts  of  the  present  case  are    (189SJ  233. 
that  one  Earn  Adhin  was  ic  debt  to  the  accused.     The  accused  proceeded 
to  compel  liquidation  of  the  debt  by  taking  away  from  Ram  Adhin's  house 
in  his  absence,  and  without  Ram  Adhin's  consent,  a  cart  and  four  bullocks 
belonging  to  Ram  Adhin.     He  intended  to  hold  them  apparently  until  the 
debt  was  paid,  as  it  was  not  proved  or  suggested  that  the  accused  intended 
permanently  to  deprive  Ram  Adhin  of  the  property.  This  case  is  governed 
by  the  same  principle  as  that  of  the   Queen-Empress  v.  Sumeshar  Bai  (2). 
In  our  opinion  the  accused  was  properly  convicted  of  theft.  We  are  unable 
to  agree  with  the  decision  of  the  High  Oourt  of  Calcutta  to  which  we  have 
referred.     We  prefer   to  abide  by  the  view  of  the  law  which  has  been 
accepted  in  these  Provinces  and  which  we  think  is  correct. 

We  see  no  reason  for  interfering.     The  record  will  be  returned. 


18  A.  90  =  13  A.W.N.  (1893)  235, 

[90]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


RAM  GHULAM  SINGH  AND  OTHERS  (Plaintiffs)  v.  RAM  BEHARI 
SINGH  AND  ANOTHER  (Defendants).*    [19th  November,  1895.] 

Hindu  Law  —  Joint  Hindu  family— Suit  for  possession— Properly  alleged  to  have  been 
joint  family  property— Separation— Burden  of  proof. 

Three  brothers,  Manohar  Singh,  Paljhau  Singh  and  Harnandan  Singh  once 
constituted  a  joint  Hindu  family.  After  the  death  of  all  of  them  the  descendants 
of  Manohar  Singh  sued  the  descendants  of  Harnandan  in  effect  to  obtain  their 
share  of  tha  property  which  had  been  of  Paljhau  Singh  iu  his  lifetime.  In  their 
plaint  they  alleged  that  the  family  was  still  joint.  By  their  evidence,  however, 
they  set  up  a  separation  between  themselves  and  Harnandan  shortly  after  the 
death  of  Paljhan  Singh.  The  defendants,  on  the  other  hand,  alleged  that  some 
twenty  or  twenty  five  years  before  suit,  after  the  death  of  Manobar  Singh,  there  ' 
had  been  a  separation  between  the  plaintiffs  on  the  one  aide  and  Paljhan  Singh 
and  Harmndan  Singh  on  the  other, 

Held  that,  the  plaintiffs  having  set  up  a  case  which  was  inconsistent  with  the 
presumption  of  the  family  remaining  joint,  it  was  for  them  to  prove  that  the 
separation  took  place  as  they  alleged.  Obhoy  Churfi  Ohose  v.  Qobind  Chunder 
Ley  (3)  referred  to. 

[R.,  18  A.W.N.  60  ;  11  O.C,  381.] 

THE  facts  of  this  case,  so  far  as  they  are  necessary  for   the  purposes 
of  this  report,  sufficiently  appear  from  the  judgment  of  the  Court. 
Pandit  Sundar  Lai,  for  the  appellants. 
Munshi  Ram  Prasad  and  Munshi  Gobind  Prasad,  for  the  respondents. 

*  First  Appeal  No.  321  of  1893,   from  a  decree  of  Babu  Mohan  Lai,  Additional 
Subordinate  Judge  of  Gorakhpur,  dated  the  25th  September  1893. 

(1)  22  0.  669.  (2)  8  A.W.N.  (1888)  97.  (3)  9  0 .  237. 
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1895  JUDGMENT. 

NOV.J9.  EDGE,  O.J.,  and  BURKITT,  J.— This   appeal  has  arisen   in    a  suit  in 

APPEL-  ^e  P^a^n'  *n  wbich  the  plaintiffs  alleged  that  the  defendants  and  they  (the 
LATE  plaintiffs)  were  members  of  a  joint  Hindu  family  ;  that  no  separation  had 
_  taken  place,  and  that  the  property  in  suit  was  joint.  They  claimed  parti- 

_  '  tion,  and  a  declaration  for  maintenance  of  possession  with  regard  to  some 
ISA.  90=  of  the  property,  alleged  to  have  been  in  their  possession.  The  real  ques- 
15  A  W.N.  'ion  in  the  suit  was  whether  or  not  the  plaintiffs  were  entitled  to  share  in  the 
(1898)  239.  property  of  one  Paljban  Singh.  The  plaintiffs  are  the  sons  of  one  Manohar 
[91]  Singh  who  died  before  1864.  The  defendants  are  the  sons  of  one 
Harnandan  Singh  who  died  on  the  16th  December  1891.  Paljhan  Singh 
died  about  1885.  Manohar  Singh,  Harnandan  Singh  and  Paljhan  Singh 
were  brothers,  and  at  one  time  were  members  of  a  joint  Hindu  family 
descended  from  their  father  Gauii  Singh.  Paljhan  Singh  left  a  widow, 
Nago  Kauri,  who  died  on  the  3rd  of  May  1891.  As  we  have  said,  the 
plaintiffs  alleged  in  their  plaint  that  the  family  was  still  joint.  If  that 
were  a  true  statement  of  fact,  thay  would  have  been  entitled  to  the  relief 
for  which  they  asked.  The  plaintiffs,  however,  by  their  evidence  contra- 
dicted the  allegations  in  their  plaint,  and  by  that  evidence  sought  to  prove 
a  separation  between  the  plaintiffs  on  the  one  part  and  Harnandan  Singh 
on  the  other  after  the  death  of  Paljhan  Singh,  the  separation  being  alleged 
to  have  taken  place  about  six  months  after  the  death  of  Paljhan  Singh, 
i.e.,  about  1886.  The  defendants  pleaded,  and  by  their  evidence  sought 
to  prove,  that  some  twenty  to  twenty  five  years  before  suit  and  after  the 
death  of  Manohar  Singh,  the  plaintiffs  on  the  one  side  and  Paljhan  Singh 
and  Harnandan  Singh,  on  the  other,  separated,  Paljhan  Singh  and  Harnan- 
dan Singh  remaining  joint  inverse.  If  that  defence  is  established,  the 
plaintiff's  case  claiming  to  share  the  property  of  Paljhan  Singh  fails.  The 
Subordinate  Judge  found  the  issue  as  to  separation  in  favour  of  the  defend- 
ants, and,  with  the  exception  of  a  small  portion  of  the  relief  asked  for  by 
the  plaintiffs,  the  right  to  which  portion  was  not  disputed,  he  dismissed 
the  plaintiffs'  suit.  From  that  decree  the  plaintiffs  have  brought  this 
appeal. 

The  first  question  for   consideration    is on  whom  is  the  onus  of 

proof  in  this  case?  Undoubtedly  the  presumption  is  that  a  joint  Hindu 
family  continues  joinb,  unless  it  be  admitted  by  the  parties  or  proved  by 
evidence  that  a  separation  has  taken  place.  It  is  contended  on  behalf  of 
•  the  plaintiffs-appellants  that  that  presumption  applies  in  this  case,  and 
that  unless  we  are  satisfied  that  the  defendants  have  made  out  their  case, 
the  plaintiffs  are  entitled  to  a  decree  in  appeal.  We  do  not  agree  with  that 
contention.  If  it  had  not  beeu  proved  by  either  side  or  admitted  by  the 
parties  here  that  prior  to  the  time  when  this  suit  was  instituted  the  descend- 
ants of  [92]  Gauri  Singh  had  separated,  the  presumption  to  which  we  have 
referred  would  apply,  and  that  presumption  in  this  case  would  have  been 
that  at  the  commencement  of  this  suit  the  descendants  of  Gauri  Singh  were 
still  members  of  a  joint  "family.  It  is,  however,  common  ground,  not  on 
the  pleadings,  but  on  the  evidence  produced  by  both  sides,  that  the  descen- 
dants of  Gauri  Singh  had  separated  prior  to  the  commencement  of  this 
suitv  For  the  plaintiffs  it  is  contended  that  we  should  presume  that  the 
family  remained  joint  until  after  the  death  of  Paljhan  Singh,  even  if  we 
did  not  believe  the  evidence  given  on  behalf  of  the  plaintiffs  to  prove 
that  the  separation  which  took  place  was  after  the  death  of  Paljban  Singh. 
In  cur  opinion,  the  plaintiffs  having,  by  their  own  evidence,  destroyed 

766 


YII1]  DWARKA   DAS  V.   SANT  EAKHSH  18  All.  93 

the  presumption  that  this  family  was,  at  the  commencement  of  the   suit,  1895 

a  joint  family,  it  lies  upou  the  plaintiffs  to  prove  a  separation  at  such  a  Nov.  19, 
period  in  the  family  history  as  would  entitle  the    plaintiffs  to  the  relief 

which  they  sought,  and  they  are  in  the  same  position  under  the  circum-  APPBL- 

stances  of  this  case  as  would  be  any  other  plaintiff  who  sought  to  dispos-  LATE 

sess  a  defendant  in  possession  of  property,  i.e.,  the  plaintiffs  have  to  prove  CIVIL, 
their  case.     This  view  appears  to  us  to  be  consistent  with  the  principle  of 

the  decision  of  the  Calcutta  High  Court  in  Obhoy  Churn  Ghose  v.  Gobind  18  *•  90ai 

Chunder  Dey  (1).  -13  *•»•»• 

[The  remainder  of  fcha  judgment  is  occupied   entirely  with  a  discus-  U88S)  23* 
sion  of  the  evidence  in  the  case,  and  is  therefore  not  reported, — ED.l 


18  A    92  =  15  A.W.N,  (1893)  238. 

APPELLATE  CIVIL. 
"Before  Sir  John  Edge,  Kt ,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


•    DWARKA  DAS  AND  ANOTHER  (Defendants)  v.  SANT  BAKHSH 
AND  OTHERS  (Plaintiffs)*     [21st  November,  1895.] 

Act  No.   I  of  1872  (Indian  Evidence  Ac.fr,   section  34 — Account-books — Corroborative 
evidence  necessary  to  render  defendant  liable  upon  entries  in  plaintiffs'  books, 

In  a  suit  to  recover  money  due  upon  a  running  account  tho  plaintiff  produced 
his  account-book:!,  which  wore  found  to  be  books  regularly  kept  in  the  course  of 
business  in  support  of  his  claim.  One  of  the  plaintiffs  gave  evidence  as  to  the 
entries  in  the  acaouut-bojks,  but  in  such  a  manner  that  it  was  not  clear  whether 
he  spoke  from  his  per.-onal  knowledge  of  the  transactions  entered  in  the  books, 
the  entries  in  which  were  largely  in  bis  own  handwriting,  or  simply  as  one 
describing  [93]  the  state  of  aff.ks  that  was  shown  by  the  books,  He  was  cross- 
examined,  but  no  questions  were  asked  him  to  show  that  he  was  not  speaking  as 
to  his  personal  knowledge,  Held  that  the  evidence  given  as  above  should  be 
interpreted  in  the  manner  most  favourable  to  the  plaintiff  and  might  be  accepted 
in  support  of  the  entries  in  the  plaintiffs'  account-books,  which -by  themselves 
would  not  have  been  sufficient  to  charge  the  defendants  with  liability, 

[R.,  110  P.R.  1908.] 

N.B.— In  13  A.W.N.  (1898)  238,  this  case  is  referred  as  First  Appeal  No.  78  of 
1898.— Ed. 

THE  facts  of  this  case  sufficiently  appear"  from  the  judgment  of  the 
Court. 

This  was  a  suit  brought  by  a  firm  of  merchants  of  Shahganj  in 
the  Jaunpur  District  against  another  firm  of  the  same  place  to  recover 
some  Es.  872  alleged  to  be  due  upon  a  balance  of  account  in  respect  of 
moneys  lent  by  the  plaintiffs  to  the  defendants. 

The  principal  defendants,  Dwarka  Das  and  Bhoolshar,  denied  the 
plaintiffs'  claim  in  toto.  They  alleged  in  their  written  statement  that  they 
had  never  borrowed  money  from  the  plaintiffs  and  that  the  plaintiffs 
books  by  the  aid  of  which  the  claim  was  sought  to  be  proved  were  for- 
geries. There  were  other  persons  impleaded,  as  defendants,  but  one  of 
these  died  during  the  pendency  of  the  suit ;  and  as  to  the  others  it  was 
found  that  their  connection  with  the  firm  of  Dwarka  Das  and  Bhooleshar 
was  not  proved. 

*  First  Appeal  No.  75  of  1894,  from  a  decree  of  G.  Forbee,  Esq.,  Officiating  District 
Judge  of  Jaunpur,  dated  the  2nd  February  1891. 

(1)  9  0.  237  (243). 
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1895  The  plaintiffs'  case  was  supported  mainly  by  their  own  account- books, 

NOV.  31.     which  were    found    to  have  been  regularly  kept  in  the  course  of  business. 

The  various    items,    however,    composing   the  total   sum  claimed  by  the 

APPBL-     plaintiffs  were  not   specifically   proved  ;   bub   the   Court   of  first   instance 

LATE       (District  Judge  of  Jaunpur)  held  that  the   books  being  generally  in  proper 

OlVIL.      form  and  none  of  the  items  being   suspicious,   and  the  defendants  having 

— —        denied  the  claim  as  a  whole  and  nob  merely  taken  exception  to  some  items 

18  1.  92»    whilst  admitting  others,  there   was  sufficient  proof   of  the  correctness  of 

19  A.W.N.   the  plaintiffs'  claim.  The  Court  accordingly  gave  a  decree  in  favour  of  the 
(1898)  235,   plaintiffs. 

The  defendants  appealed  to  the  High  Court,  on  the  ground  mainly 
that  the  accounts  relied  upon  had  not  been  proved,  and  that  it  was  under 
the  circumstances  for  the  plaintiffs  to  establish  by  evidence  each  item  of 
the  account. 

Pandit  Sundar  Lai  and  Muushi'Madho  Prasad,  for  the  appellants. 

Mr,  J.  Simeon  and  Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

JUDGMENT. 

[94]  EDGE,  0.  J-,  and  BURKlTT,  J. — The  plaintiffs,  who  are  respon- 
dents in  this  appeal,  brought  their  suit  to  recover  moneys  alleged  to*be 
due  by  the  defendants  to  the  plaintiff's  firm.  They  were  moneys  alleged 
to  have  been  advanced  to  the  defendants  upon  different  dates  and  over 
a  series  of  years.  The  District  Judge  found  in  favour  of  the  plaintiffs  in 
respect  of  all  the  amounts  claimed  which  were  not  barred  by  limitation. 
He  found  that  the  plaintiffs  had  proved  so  much  of  their  case  as  was  not 
barred  by  limitation  by  putting  in  evidence  their  account-books,  and  he 
disbelieved  all  the  corroborative  evidence  of  the  loans  which  was  called, 
with  the  exception  to  some  extent  of  .the  evidence  given  by  the  witness 
Balbhaddar.  The  District  Judge  found  that  the  books  were  regularly  kept, 
and  he  assumed  in  point  of  law  that  an  account-book  which  was  proved 
to  have  been  regularly  kept  was  prima  facie  evidence  as  against  the  opposite 
party  of  the  matters  stated  in  it.  He  relied  upon  section  34  of  Act  No.  I 
of  1872  (The  Indian  Evidence  Act).  The  interpretation  put  by  him  upon 
section  34  is,  in  our  opinion,  erroneous.  Section  34  applies  only  to  entries 
in  books  of  account  which  are  regularly  kept  in  the  course  of  business, 
and  the  District  Judge's  view  of  the  evidence  which  he  believed  was  that 
the  books  of  the  plaintiffs'  firm  were  regularly  kept  in  the  course  of  busi- 
ness. No  doubt  the  entries  in  question  were  entries,  on  the  Judge's 
finding,  to  which  section  34  of  the  Evidence  Act  applies. ;  but  section  34 
of  the  Evidence  Act  only  makes  entries  in  books  of  account  regularly  kept 
in  the  course  of  business  relevant,  when  they  refer  to  a  matter  into  which 
the  Court  has  to  enquire,  and  what  the  Judge  apparently  overlooked  was 
that  section  34  expressly  enacts  : — "  but  such  statements  shall  not  alone 
be  sufficient  evidence  to  charge  any  person  with  liability."  On  the  find- 
ings of  facts  of  the  Judge  he  ought,  in  our  opinion,  to  have  dismissed  the 
suit.  The  entries  alone  were  not  sufficient  evidence  under  the  Act  to 
charge  the  defendants  with  liability,  and  the  District  Judge  did  not  believe 
the  oral  evidence  as  to  the  loans  having  been  made. 

Mr.  Simeon,  who  has  appeared  here  for  the  plaintiffs-respondents, 
has  referred  us  to  section  4  of  Act  No.  XVIII  of  1891.  That  sec- 
tion does  not  help  us.  Even  if  it  applied,  which  it  does  [95]  not, 
to  the  books  of  the  plaintiffs'  firm,  it  would  not  give  the  extracts  from 
those  books  any  greater  force  as  a  matter  of  evidence  than  the  books  them- 
selves would  have  had. 
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We  have  to  see  whether  the  plaintiffs  did  in  fact  make  out  a  case       1895 
for  their  decree.     We  agree  with  the  District  Judge  as   to   the  oral  evi-     NOV.  21. 
dence  of  the  advances,   with  the  exception  of  that  of  Balbhaddar.     In  our 
opinion  Balbhaddar's  evidence  was  true,    and  it  did  make  out  a  prima     APPEL- 
facie  case  wjth  regard  to  some  of  the  transactions  in  question.     However,       LATE 
that  would  not  be   sufficient   to  support  the  decree  in  full.     One  of  the      QlVIL 

plaintiffs,  Ajudhia,  was  called,  and,  on  looking  at  the  bahi  (account-book)        ' 

he  stated  the  amounts  which  were  advanced  to  the  defendants  and  the  ISA.  92  = 
amounts  of  the  repayments.  He  says  also  that  some  of  the  entries  13  l.W.N. 
were  in  the  writing  of  Sheo  Tahal  and  some  had  been  made  by  himself ;  (1893)  235. 
further,  that  the  credit  and  debit  entries  of  certain  of  the  items  had 
been  made  at  the  request  of  the  defendants.  His  evidence  in  chief  is 
eonsistent  with  its  being  evidence  given  by  a  man  as  to  transactions  of 
which  he  had  personal  knowledge,  upon  refreshing  his  memory  by  looking 
at  accounts  which  were  entered  up  either  by  himself  personally  or  under 
his  personal  supervision,  and  it  is  also  consistent  with  the  case  of  a  man 
who  had  no  personal  knowledge  of  the  transactions  entered  in  the  account- 
books  beyond  the  fact  that  there  were  entries  in  the  account- books,  some 
made  by  himself  and  some  by  another  man,  and  those  entries  showed 
certain  results.  Ajudhia  was  somewhat  loosely  examined.  It  was,  in  our 
opinion,  the  duty  of  the  pleader  for  the  defendants,  if  he  wanted  to  put  an 
adverse  interpretation  on  Ajudhia's  evidence  or  wished  to  have  ib  excluded 
from  consideration,  to  have  objected  at  the  time  and  cross-examined 
Ajudhia  as  to  whether  the  transactions  of  which  he  was  speaking  were 
within  his  own  personal  knowledge,  or  whether  his  evidence  was  solely 
based  on  the  entries  which  he  found  in  the  account- books.  Ajudbia  was 
cross-examined  at  length.  No  question  suggesting  that  he  was  not  speak- 
ing from  his  own  personal  knowledge  was  put  to  him,  and  no  objection  was 
taken  at  the  time  to  the  questions  put  to  him,  on  the  plaintiff's  behalf,  or 
to  his  answers.  Consequently,  in  our  opinion,  Ajudhia's  evidence  should 
receive  the  [96]  favourable  construction  which  would  entitle  us  to  treat  it 
as  substantive  evidence  in  this  case,  and  not  to  exclude  it  as  evidence 
which  was  inadmissible.  There  is  no  reason  to  suppose  that  Ajudhia 
was  speaking  falsely.  He  is  corroborated  by  Balbhaddar,  and  he  is  corro- 
borated also  by  the  entries  in  the  books  of  his  firm,  which  are  relevant, 
those  books  having  been  properly  kept  in  the  ordinary  course  of  business. 

We  do  not  believe  the  evidence  for  the  defendants. 

We  dismiss  this  appeal  with  costs.  The  plaintiffs  have  filed 
objections.  They  objected  to  the  view  which  the  Judge  took  of  the 
truthfulness  of  some  of  their  witnesses.  That  did  not  form  a  ground  of 
objection  under  s.  561  of  the  Code  of  Civil  Procedure,  as  it  did  not 
go  to  any  part  of  the  case  upon  which  they  had  not  succeeded.  The 
other  ground  of  objection  which  was  filed,  was  as  to  the  disallowance  of 
their  costs  in  the  Court  below.  We  will  not  interfere  with  the  discretion 
of  the  District  Judge.  The  plaintiffs  came  into  Court  with  apparently  a 
true  case,  but  determined  to  back  that  true  case  up  by  perjured  evidence. 
In  this  Court  their  perjured  evidence  very  nearly  induced  us  to  discredit 
their  whole  case.  We  disallow  the  objections  with  costs. 

Appeal  dismissed. 
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Nov.  26.  EEVISIONAL  CRIMINAL. 

Before  Mr.  Justice  Aikman. 


SIGNAL 


CRIMINAL.  QUEEN-EMPRESS  v.  PUNNA  AND  ANOTHER.*     [26th  November,  1895.] 

Criminal   Procedure  Code,  s.   100-O  dcr  fi.r  imprisonment  in  default  of  payment  of 
18  A.  96=  compensation, 

15  A.W.N,  Although    compensation   awarded   under   s.    £60   of    the   Code    of    Criminal 

(1895)  241.  Procedure  is  recoverable  as  if  i>.  ware  a  fine,  it  is  not  competent  to  a  Magistrate 

immediately  upon  ordering  a  complainant  to  pay  compensation  to  direct  that  he 

should  in  default  be  sentenced  to  imprisonment. 

[P.,  19.A.  73  (74)-] 

THIS  was  a  reference  under  s.  438  of  the  Code  of  Criminal  Procedure 
made  by  the  Officiating  Sessions  Judge  of  Mainpuri.  The  facts  of  the  case 
sufficiently  appear  from  the  judgment  of  Aikman,  J. 

JUDGMENT. 

[97]  AlKMAN,  J.  —  This  is  a  case  reported  by  the  learned  Sessions 
Judge  of  Mainpuri  for  the  orders  of  this  Court.  One  Sham  Lai  brought  a 
charge  of  theft  against  two  men,  Punna  and  Ruma.  The  charge  was 
inquired  into  by  Syed  Mustafa,  a  Magistrate  of  the  first  class.  The 
Magistrate  came  to  the  conclusion  that  the  charge  was  vexatious,  and, 
under  s.  560  of  the  Code  of  Criminal  Procedure,  ordered  the  complain- 
ant Sham  Lai  to  pay  Rs.  50  as  compensation  to  each  of  the  accused,  or, 
in  default,  to  undergo  one  month's  simple  imprisonment.  The  compensa- 
tion not  having  been  paid  at  once,  the  complainant  was  forthwith,  com- 
mitted to  jail.  Sub-s.  (2)  of  s.  560  of  the  Code  of  Criminal  Procedure 
lays  down  that  compensation  of  which  a  Magistrate  may-  order  payment 
under  sub-s.  (1)  shall  be  recoverable  as  if  it  were  a  fine,  i.e.,  by  issue 
of  a  warrant  for  the  levy  thereof  by  distress  and  sale  of  any  moveable 
property  belonging  to  the  person  ordered  to  pay  the  compensation,  and 
provides  that,  if  it  cannot  be  recovered,  the  imprisonment  to  be  awarded 
shall  be  simple  and  shall  not  exceed  30  days.  In  my  opinion  in  sub-section 
(2)  the  words  "  if  it  cannot  be  recovered  "  presuppose  that  before  imprison- 
ment is  awarded  an  attempt  must  have  been  made  to  recover  the  money 
in  the  manner  prescribed  by  s.  386  of  the  Code  of  Criminal  Procedure. 
A  Magistrate  is  not  authorised  immediately  on  ordering  a  complainant  to 
pay  compensation  to  direct  that  he  should  in  default  be  sentenced  to 
imprisonment.  The  order  of  the  Magistrate  sentencing  the  complainant 
Sham  Lai  to  one  month's  simple  imprisonment  was  under  the^circumstance 
illegal  and  is  hereby  set  aside.  It  appears  that  the  complainant  was 
released  after  detention  of  one  week  on  his  filing  security  for  payment  of 
one  compensation  awarded,  so  no  further  order  is  necessary. 


*  Criminal  Revision  No.  676  of  1895. 
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181.  98  =  15  A. W.N.  (1895)236. 

[98]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


BADHAN  SINGH  AND  OTHERS  (Plaintiffs)  v.  KUARJI  DICHHII 

AND  ANOTHER  (Defendants).*      [26th  "November,  1895.1 
•Act  No.  I  of  187'2  (Indian  Evidence  Act),   s.  9 — Evidence,  admissibilityof—Copy  of 
proceeding  anterior  to  su  t  containing  mention  of  the  descent  of  one  of  the  parties 
to  the  suit  — Civil  Procedure  Code,  s.  568. 

One  of  the  questions  in  issue  in  a  suit  as  to  the  pedigree  of  certain  family 
being  whether  one  Gauri  Sbankar  was  son  of  Balwant  Singh  or  of  one  Moajjam 
Singh,  belonging  to  a  totally  different  family  from  that  of  Balwant  Singh,  an 
attested  copy  of  a  rubkar  in  some  proceedings  long  anterior  to  the  suit  was  tendered 
in  evidence,  in  which  rubkar  Gauri  Shankar  was  described  as  the  eon  of  Balwant 
Singh.  Held,  that  the  rubkar  was  admissible  in  evidence  under  the  provisions 
of  s.  9  of  Act  No.  I  of  1872. 

THIS  was  an  appeal  in  a  suit  in  which  certain  members  of  a 
Hindu  family  sued  as  reversioners  to  have  it  declared  that  two  mortgages, 
executed  by  a  widow  in  another  branch  of  the  family,  did  not  affect  their 
reversionary  interest  in  the  property  mortgaged.  The  defendants  to  the 
suit  were  the  mortgagor  and  her  mortgagee  who  bad  got  decrees  on  his 
mortgages,  brought  the  property  to  sale  and  purchased  it  himself.  The 
plaintiffs  set  forth  a  pedigree  in  which  they  and  the  widow's  late  husband 
appeared  as  representatives  of  the  three  branches  of  the  family  of  one  Eaja 
Earn.  They  produced  five  witnesses  in  support  of  the  pedigree  set  up  by 
them,  two  being  members  of  the  family  and  another  the  family  purohit. 
The  defendants  set  up  a  pedigree  which  was,  in  most  respects,  the  same 
as  that  of  the  plaintiffs,  but  they  cut  off  the  branch  to  which,  according 
to  the  plaintiffs,  the  widow's  late  husband  had  belonged  from  the  plaintiffs' 
family  and  put  it  on  to  a  totally  different  family.  It  thus  became  the 
principal  issue  in  the  suit  to  which  family  did  the  widow's  branch  belong, 
or,  in  its  narrower  form,  was  one  Gauri  Shankar,  the  son  of  one  Balwant 
Singh,  as  the  plaintiffs  alleged,  or  the  son  of  one  Moajjam  Singh,  as  was 
alleged  by  the  defendants  ?  The  Court  of  first  instance  (Subordinate  Judge 
of  Jaunpur),  on  its  finding  as  to  this  issue  that  the  plaintiffs  had  not 
proved  the  [99]  pedigree  set  up  by  them,  dismissed  the  plaintiffs'  suit. 
There  were  many  other  issues,  but  such  as  were  tried  by  the  Court  of  first 
instance  were  decided  in  favour  of  the  plaintiffs.  The  plaintiffs  appealed  to 
the  High  Court,  and,  having  subsequently  to  the  decision  of  the  suit  become 
possessed  of  a  document  which  seemed  to  be  material  evidence  on  the 
question  of  pedigree,  tendered  that  document  in  evidence  under  the  provi- 
sions of  s.  568  of  the  Code  of  Civil  Procedure.  On  this  point  the 
High  Court,  having  discussed  the  evidence  as  to  pedigree  originally 
tendered,  came  to  the  conclusion  that  the  Subordinate  Judge  had  erred  iu 
rejecting  on  insufficient  grounds  the  evidence  tendered  by  the  plaintiffs  in 
support  of  their  pedigree,  decided  that  the  document  produced  by  the  plain- 
tiffs, as  above  described,  was  admissible  in  evidence,  and  ultimately  decreed 
the  appeal  and  remanded  the  case  for  trial  on  the  remaining  issues. 

Mr.  W.  K.  Porter  and  Babu  Durga  Charan  Banerji,  for  the  appel- 
lants. 

Munsbi  Jwala  Prasad  and  Pandit  Sundar  Lai,  for  the  respondents. 

*  First  Appeal  No.  130  of  1894,  from  a  decree  of  Rai  Anant  Ram,  Subordinate 
Judge  of  Jaunpur,  dated  the  31st  March  1894. 
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•* 

189S  The   Court    (EDGE,    C.J.,  and    BuRKiTT,    J.)  after  discussing  the 

Nov.  26,     evidence  given  in  the  Court  below  thus  continued  : — 

APPBL-  JUDGMENT. 

LATE  On    the    evidence   we    are   prepared    to    hold    that    the  plaintiffs- 

ClVIL.      appellants  had  made  out  their  case.     But  their  case  does  not   rest   there. 
The  suit  in  the  Court  below  was    decided    on    the   31st  of  March  1894. 
18  A.  98=    This  appeal  was  preferred  to  this  Court  on  the  7th  of  June   1894,  and  on 
15  A.W.N.    the  24th  of  April  1895  a  vakil  for  the  appellants  presented  an  application  to 
(1895)  236.   this  Court  for  admission  of  evidence  which  was  not  before  the  Court  below. 
That  application  was  supported  by  an  affidavit  of  one  of  the  plaintiffs, 
which  shows  that  after  the  decree  in  the  Court  below  he,  on  the  20th  of 
April  1894,  was  given  by  one  Mangli  Prasad  an  attested  copy  of  a  rubkar 
of  the  Magistrate   of   Jaunpur,  dated  the  7th  of  December  1832.     The 
rubkar  was  a  judgment  delivered  by  the  Magistrate  in  a  proceeding  be- 
tween one  Sheoratan  Singh  on   one   side  and    Gauri  Shankar  Singh  and 
Dyal  Narain  Singh  on  the  other,  and  related  to  a  lease  alleged  to  have  been 
given    by   Bairisal    Singh    to   one   Ghisa   Singh,    father   of   Sheoratan, 
Mangli     Prasad    was    the     great-grandson    of    that    [100]     Sheoratan 
Singh  who  was  party  to   those   proceedings.     We   are   of   opinion    that 
the    rubkar    is   admissible   under     s.    9    of   the    Indian  Evidence   Act, 
1872,    and    also    being  of  opinion  that  the   plaintiffs    had    shown  sub- 
stantial cause  why  we  should  admit  the   attested   copy   in   evidence,  we 
admitted  the  document  under  s.  568  of  the  Code  of  Civil  Procedure.  Now, 
that  document  puts  the  dispute  in  this  case  beyond  question.     It  related 
to  a  dispute  between  the  two  zamindars  of  one  of  the  villages  now  in  suit 
and  a  person  who  alleged  he  was  their  tenant.     These  two  zamindars  were 
Gauri  Shankar  Singh  and  Dyal  Narain  Singh.     Gauri   Shankar    Singh  is 
referred  to  in  that  rubkar  as  the  son  of  Balwant  Singh.     Bairisal  Singh, 
who  was  one  of  the  sons  of  Eaja  Bam  Singh,  is  referred  to  in  the  same 
rubkar   as  the  uncle  of  Gauri  Shankar   Singh    and    as   the  grantor   of 
the   lease   to   the   father    of     Sheoratan    Singh.     The    other    zamindar, 
who   was   a  party  to  those  proceedings,    was   Dyal  Narain  Singh,   and 
he   was   described   in   the  rubkar   as   the  son  of  Sheo   Narain    Singh, 
deceased.     Dyal  Narain  Singh  and  Sheo  Narain  Singh  were  men  beyond 
all  dispute  descended  from  Raja  Earn  Singh.     In  our  opinion  that  rubkar 
does  establish  the  fact  that  in  1832  Gauri  Shankar  Singh  was  one  of  the 
zamindars  of  a  village  now  in   dispute  and  a  nephew  of  Bairiaal  Singh, 
who  admittedly  was  a  son  of  Raja  Ram  Singh.     The  rubkar  comes  as  it 
does  with  very  great  force.     Long  before  the  time  when  the  plaintiffs 
became  aware  of  the  existence  of  this  attested  copy,  they  had,  in  the  suit 
which  had  already  been  dismissed,   pledged  themselves  to  proving  that 
Gauri   Sbankar  Singh  was  a  son  of  Balwant   Singh,  who  was  a  son  of 
Raja  Ram  Singh  and  a  brother  of  Bairisal  Singh.     The  copy  is  a  genuine 
copy.     It  was  not  got  for  the  purpose  of  instituting  the  present  suit.     The 
suit;  was  not  founded  on  any   information   supplied  by  it,  and  the  record 
in  which  was  the  document  of  which  this  was  a  copy  was  destroyed  in 
the  Mutiny.     And  the  copy  comes  from  the  proper  custody  of  a  descend- 
ant of  one  of  the  parties  to  the  proceedings  before  the  Magistrate.     We 
find  that  Gauri  Shankar  Singh  was  son  of  Balwant  Singh,  who  was  a 
brother  of  Bairisal  and  Balwant,  sons  of  Raja  Ram,  and  that  the  plaintiffs 
are,  as  reversioners  of  Sheobaran  Singh,  entitled  to  sue.    The  Subordinate 
[101]   Judge,  having  disposed   of  the  suit  on  the  preliminary  point  of 
pedigree,  did  not  try  the  issue  as  to  whether  there  existed  such  necessity. 
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as  entitled  Musainmat  Gulab  Kuar  to  make  the  mortgages  in  question   or  1895 

either  of  them.     We  set  aside  the  decree  of    the  Court  below,  and  we  Nov.  26. 

remand  the  case    under    s.    562    of    the    Code    of  Civil    Procedure    for 

disposal  of  suoh  issues  as  arise  in  the  case  and  have  not  already  been  APPEL- 

disposed  of.     We  allow  this  appeal  with  costs.  LATE 

Appeal  decreed.  CIVIL. 


18  A.  101  (F  B.)  =  15  A.W.N.  (1893)  238. 
FULL  BENCH. 

Before  Sir  John  Edge,  Et.,  Ghief  Justice,  Mr.  Justice  Knox,]Mr.  Justice 
Blair  and  Mr.  Justice.Burkitt. 


LEKRA.(Plaintiff)  v.  BHAUNA  AND  OTHERS  (Defendants).* 
[28th  November,  1895.] 

•Civil  Procedure  Code,  s.  549  —  Security  for  costs— Failure  of  appellant  to  file  security 
— Rejection  of  appeal— Appeal  from  order  of  rejection— Order  for  security  not  to 
state  specific  amount  for  which  security  is  required. 

An  order  rejecting  an  appeal  under  s.  519  of  the  Code  of  Civil  Procedure  is 
not  appealable  either  as  an  order  or  as  a  decree.  Siraj-ulhaq  v.  Khadint 
Husain  (1)  overruled. 

Where  a  Court,  acting  under  s.  519  of  the  Code,  orders  an  appellant  to  give 
security  for  cost?,  it  is  not  necessary  that  any  specific  sum  for  which  security 
is  to  be  given  should  be  named  in  the  order  for  security.  It  is  sufficient  for  the 
order  to  direct  the  appellant  to  furnish  security  within  a  time  to  be  stated  "  for 
the  costs  of  the  appeal  "  or  "for  the  costs  of  the  original  suit,"  or  "  for  the  costs 
of  the  appeal  and  of  the  original  suit."  ThaJcur  Das  v.  Eishori  Lai  (2)  overruled 
on  this  point. 

£F.,  30  A.  143  =  5  A-L.J.  109  =  A.W.N.  (1909)53  =  3  M  L.T.  221  ;  8  Ind.  Cas.  436 
(437)=9  M.LT.  117  (118);  L.B  R.  (1893-1900)556;  R.,  21  A.  133;  9  Ind. 
Cas.  748  =  14  O.C.  40  I  4  L.B.R.  17  5  U.B.R.  1903,  Limitation,  11—178,  p.  5.] 

THE  facts  of  this  case  and  the  arguments  in  support  of  the  appeal  are 
fully  stated  in  the  judgment  of  the  Court. 

Mr.  J.  Simeon,  for  the  appellant. 

Babu  Ratan  Chand,  for  the  respondents. 

Tbe  judgment  of  the  Court  (EDGE,  C.  J.,  KNOX,  BLAIR  and  BURKITT 
JJ.)  was  delivered  by  EDGE,  0.  J. : — 

JUDGMENT. 

This  appeal  was  presented  to  this  Court  as  an  appeal  from  a  decree 
of  an  appellate  Court  and  was  entered  in  the  register  of  [102]  second 
appeals.  The  appellant  here  was  an  appellant  in  the  Court  below  and 
plaintiff  in  the  suit.  His  suit  was  dismissed  with  costs  by  the  first  Court. 
After  his  appeal  had  been  admitted  in  the  Court  below,  the  respondent 
to  that  appeal,  who  is  respondent  here  also,  presented,  on  the  30fch  May, 
1893,  an  application  under  s.  549  of  the  Code  of  Civil  Procedure 
asking  for  an  order  for  security  for  "  costs."  He  did  not  specify  whether 
his  application  related  to  the  costs  of  the  first  Court  or  the  costs  of  the 
appeal,  or  of  both.  In  our  opinion  that  application  must  be  read  as  an 
application  for  an  order  for  security  for  the  costs  of  the  original  suit  and  of 

*  Second  Appeal  No.  1176  of  1893,  from  a  decree  of  H  P.  Mulock,  Esq.,  District 
Judge  of  Moradabad,  dated  the  24th  June,  1893,  confirming  a  decree  of  Pandit  Rajnatb, 
Subordinate  Judge  of  Moradabad,  dated  the  29th  March,  1893. 

(1)  5  A.  360.  (3)  9  A.  164. 
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1895       the  appeal.     What  the  respondent  sought  was  an  order  which  would  secure 

Nov.  28.     him  against  the  costs  which  he  hftd  incurred  in  the  original  suit  and 

.„ against  those  which  he  might  incur  in  the  appeal.     On  the  10th  of  June, 

1893,  the  lower  appellate  Court  made  an  order  fixing  the  22nd  of  June  as 

BE^CH.     the  date  upon  which  the    appellant    was    to    show    cause    against    the 

j8  jj~igi     application  for  security  for  costs.     On   the  22nd  of  June  the  appellant's 

(FB)=»       Pleader     appeared    and    stated  that    he  was    not  instructed- as  to    the 

15  AWN     application.     He  was,  however,  the  pleader  engaged  in  the  case  on  behalf 

(1895)  238'    °^  ^e  aPPQ^an'i-     The  appellant  now  says  that  he  had  missed  the  train, 

and   consequently  did    not  arrive    on  the   22nd  of  June.     It  is  apparent 

that  he   had   had  notice  of  the  order  of  the  lObh  June.     On  the  22nd  of 

June,  the  Court  made  an  order  that  security  for  costs  should  be  given  by 

the  appellant  on  or  before  the  24bh  of  June  1893,  and  that  if  such  security 

was  not  given,  the  appeal  would  be   rejected.     On  the  24th^  of  June,   the 

appellant  asked  for  time  for  three  months.     The  Court  on  that  day  made 

an  order  under  s.  549  rejecting  the  appeal.     From  that  order  this   appeal 

has  been  brought  as  an  appeal  from  a  decree. 

Mr.  Simeon  has  contended  that  an  appeal  lies  from  an  order  under 
s.  549  rejecting  an  appeal.  He  has  also  contended  that  the  order  of  the 
22nd  of  June  was  bad,  in  that  it  did  notjspeoify  the  ^amount,  i.e.,  the 
number  of  rupees,  for  which  security  should  be  given.  In  support  of/each 
of  these  contentions  he  has  relied  upon  authorities  of  this  Court. 

[103]  In  support  of  the  first  contention  he  has  relied  on  the  decision 
of  this  Court  in  Siraj-ul-haq  v.  Khadim  Husain  (1).  In  that  case  all 
that  the  Court  said  in  its  judgment  upon  [this  point  was  : — "  We  are  of 
opinion  that  the  order  striking  off  the  appeal,  because  security  was  not 
furnished  as  directed  under  s.  549, "  Civil  Procedure  Code,  is  a  decree 
within  the  meaning  of  s.  2  from  which  an  appeal  wilUlie," — and  gave 
no  reasons  for  the  opinion  which  it  expressed.  We  shall  deal  first  with" 
the  question  as  to  whether  an  appeal  lies. 

Section  549  is  a  section  applicable  only  to  an  appellate  Court,  and  does 
not  provide  any  procedure  to  be  followed  by  a  Court  in  dealing  with 
an  original  suit  as  a  Court  of  first  instance.  Consequently  s.  582  of  the 
Code  does  not  enable  us  to  read  into  the  procedure  relating  to  orders 
under  s.  549  the  terms  or  definitions  used  in  those  chapters  of  the 
Code  relating  to  the  trial  and  disposal  of  original  suits.  An  order  under 
s.  549  is  not  a  '  final  expression  of  an  adjudication  upon  any  right 
claimed  or  defence  set  up '  within  the  meaning  of  the  first  paragraph  of 
the  definition  clause  relating  to  decree  in  s.  2  of  the  Code.  We  cannot  read 
an  order  rejecting  a  plaint  in  the  second  paragraph  of  that  definition 
clause  as  an  order  rejecting  an  appeal  under  s.j  549.  Consequently,  in 
our  opinion,  for  these  reasons,  if  they  stood  alone,  an  order  rejecting  an 
appeal  under  s.  549  is  not  a  decree  within  the  meaning  of  the  Code. 
An  order  under  s.  549  is  not  appealable  as  an  order  under  the  Code. 
We  are  fortified  in  this  opinion  by  an  examination  of  s.  548  itself.  The 
object  of  that  section  was  to  secure  the  respondent  in  an  appeal  from 
the  risk  of  having  to  incur  further  costs  which  he  might  never  succeed  in 
getting  out  of  the  appellant.  As  we  understand  the  section  it  was  intended 
under  the  first  paragraph  that  the  Court  should  have  entire  discretion 
in  all  coses  not  coming  under-tbe  second  paragraph  in  making  or  refusing 
an  order  for  security  for  costs.  Under  the  second  paragraph,  which  is 
the  proviso  to  the  first,  the  Court-  is  given  no  discretion  in  the  matter. 

(1)  5  A.  380. 
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In  cases    falling  within   that  proviso,    the  Court    has  to   follow  the  man-       1895 
date  of   the    statute   and    [101]   make    an    order    for   security    for  costs.     Nov.  28. 
An    order   for   security    for    costs    having    been    made   under  either  the 
first    paragraph    or   the    second,    it    is    by   the   third   paragraph    of   the       FULL 
section    enacted    that    if   such     security   be   not  furnished   within    such     BENCH. 

time  as   the  Court   orders,    the  Court   shall   reject   the    appeal.     There 

again  the  Court  is  given  no  discretion  in  the  matter.  Ifc  could  not 
have  been  the  intention  of  the  Legislature  that  an  appeal  should  lie  from 
an  order  under  section  549  rejecting  an  appeal  when  the  order  for  security  1 

/4QQRV    91H 

for  costs  was  compulsorily  made  by  the  Court  under  the  second  paragraph  % 
of  that  section  ;  and  it  could  not  be  the  intention  of  the  Legislature  that 
an  appeal  should  lie  if  the  original  order  for  security  for  costs  was  one 
under  the  first  paragraph  of  the  section  and  should  not  lie  if  the  original 
order  for  security  was  one  under  the  second  paragraph  of  the  section. 
There  is  no  appeal  given  by  the  Code  from  an  order  under  the  first  or 
second  paragraph  of  the  section  for  security  as  to  costs,  and  it  could  not  have 
been  intended  that  the  order  for  security  for  costs,  which  was  unappealable, 
might  be  questioned  by  an  appeal  from  the  act  of  the  Court  compulsorily 
done  under  the  section  on  security  for  costs  not  being  given  as  ordered. 
For  the  above  reasons,  we  are  of  opinion  that  an  order  rejecting  an  appeal 
under  s.  549  is  not  appealable  either  as  an  order  or  as  a  decree. 

Mr.  Simeon  pressed  ua  with  the  decision  of  a  Full  Bench  of  this 
Court  in  J.  R.  Williams  v.  A.  T.  Brown  (1)  in  which  the  Full  Bench 
held  that  an  order  under  s.  381  dismissing  a  suit  for  failure  by  the 
plaintiff  to  furnish  security  for  costs  as  ordered  was  a  decree  within 
the  meaning  of  s.  2  of  the  Code  and  was  appealable  as  such.  All  we  need 
say  is  that  that  Full  Bench  decision  was  not  a  decision  en  the  con- 
struction of  s.  549.  It  appears  to  us  that  the  first  paragraph  of  the 
definition  clause  of  s.  2  refers  to  a  final  adjudication  deciding  a  suit 
or  an  appeal  so  far  as  the  Court  deciding  it  is  concerned,  and  then  only 
when  such  adjudication  was  on  a  right. claimed  or  defence  set  up. 

It  is  not  strictly  necessary  to  express  an  opinion  on  the  second  point 
argued  by  Mr.  Simeon,  namely,  whether  an  order  under  [105]  s.  549  for 
security  for  costs  is  or  is  not  a  good  order  if  it  does  nob  specify  the 
amount  in  rupees  for  which  security  is  to  be  given.  However,  as  ifc 
involves  a  matter  of  some  importance  so  far  as  practice  is  concerned,  we 
think  it  better  to  express  the  view  which  we  all  hold  upon  this  point. 

In  support  of  his  contention  Mr.  Simeon  relied  upon  the  case  of 
Thakur  Das  v.  Kishori  Lai  (2).  In  our  opinion  an  order  for  security  for 
costs  should  follow  the  words  of  s.  549  and  should  not  specify  the  parti- 
cular amount  in  rupees  for  which  security  should  be  given.  It  would  be  a 
good  order  under  the  section  if  it  directed  the  appellant  to  furnish  the 
security  within  a  time  to  be  stated  "  for  the  costs  of  the  appeal,"  or  "  for 
the  costs  of  the  original  suit,"  or  "  for  the  costs  of  the  appeal  and  of  the 
original  suit."  To  hold,  that  the  order  must  specify  the  amount  in 
rupees  of  costs  for  which  security  should  be  given  would,  in  our  opinion, 
either  be  to  frustrate  the  intention  of  the  Legislature  in  framing  the 
section,  or  to  make  the  order  a  purely  speculative  order.  The  object 
of  the  section  is  that  the  respondent  at  the  earliest  moment  which  suits 
him  may  take  advantage  of  the  section ;  and,  before  incurring  any 
expenses  in  the  appeal  beyond  the  8  annas  stamp  on  his  application 
for  security,  may  obtain  security  for  the  costs  of  the  appeal.  At  that; 

(1)  8  A,  108.  (2)  9  A.  164. 
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189S       time  it  would  be  impossible  for  the  respondent,  the  appellant  or  the  Court 

Nov.  28.     to  say  what  might  be  the  costs  of  the  appeal.     Advocates  and  vakils  might 

-        or  might  not  ba  employed  by  the  respondent  in  an  appeal  ;  a  remand  under 

FULL      s.    566    might  become  necessary  in  the  appeal,  and  expenses  might  be 

BENCH,     incurred  on  that  account.     We  think  that  the  Legislature  intended  that 

the  order  should  be  one  simply  "  for  the  costs  "  of  the  appeal,  of  the  suit, 

18  A.  101    or  Of  |j].jQ  guj{;  aa(j  fchg  appea^  without  specifying  the  amount.     Indeed 

the  last  paragraph  of  the  section  points  to  the  security   being  one  for  an 

13  A.W.N.   indefinite  and  not  for  a  definite  amount,     We  do  not  say  that  an  order 

(1895)  288.   specifying  the  amount  would  be  a  bad   order,   but  we  consider  that  the 

better  practice  is  that  the  amount  should  not  be  specified  in  the  order. 

We  dismiss  this  appeal  with  costs, 

Appeal  dismissed. 


18  A.  106  =  15  A.W.N.  (1895)  210. 
[106]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 


* 


RAM  SARAN  PANDE  (Defendant)  v.  JANKI  PANDE  (Plaintiff). 
[30th  November,  1895.] 

Civil  Procedure  Code,  s.  214 — Execution  of  decree— Suit  for  contribution  against 
joint-judgment  debtor. 

Section  244  of  the  Code  of  Civil  Procedure  does  not  apply  to  a  suit  brought  by 
one  of  two  joint  judgment-debtors  who  has  been  compelled  to  satisfy  the  decree 
in  full  against  the  other  joint  judgment-debtor  for  contribution. 

£R.,  5  C.L.J.  328.] 

< 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Aikman,  J. 

Munshi  Kalindi  Prasad,  for  the  appellant. 
Maulvi  Ghulam  Mujtaba,  for  the  respondent. . 

JUDGMENT. 

AlKMAN,  J. — The  following  are  the  facts  of  this  case  : — There  were 
three  brothers,  Ghansham,  Puran  and  Bhichak.  Puran  died  leaving  a 
widow  named  Talwandi.  Talwandi  gave  a  4-pie  share  in  a  village 
which  had  belonged  to  her  husband  to  her  nephews  Gauri  and  Ram 
Saran,  sons  of  Bhichak,  each  of  the  donees  getting  two  pies.  Gauri 
transferred  his  two-pies  to  Janki  Pande,  the  respondent  to  this  appeal. 
After  the  widow's  death' the  sons  of  Ghansham  brought  a  suit  against 
the  transferees,  Janki  Pande  and  Ram  Saran,  jointly,  claiming  two  pies 
out  of  the  four-pie  share  which  had  baen  conveyed  away  by  Talwandi. 
They  got  a  decree  jointly  against  Janki  and  Ram  Saran  for  possession  of 
two-pies.  In  pursuance  of  this  decree  the  decree-holders  got  their  names 
entered  in  lieu  of  Janki's,  as  in  possession  of  the  two-pie  share  which  he 
had  received  from  Gauri.  Thus  one  of  the  two  judgment-debtors  satisfied 
the  whole  of  the  decree,  and  Ram  Saran  contributed  nothing  towards  it. 
The  suspicion  cannot  but  arise  that  the  decree-holders  exempted  the  share 

*  Second  Appeal  No.  1044  of  1894,  from  a  decree  of  Kunwar  Mohan  Lai,  Subordi- 
nate Judge  of  Qorakhpur,  dated  the  28th  June,  1894,  reversing  a  decree  of  Babu  Ram 
Chandar  Chaudhri,  Munsif  of  Daoria,  dated  the  23rd  February,  1893. 
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of  Bam  Saran,  who  was  their  cousin,  and  took  the  whole  from  Janki,  who        1895 
was  an  outsider.     This,  the  decree  being  without   specification,  they  were     NOV.  30. 

entitled   to    do.     Janki   has  now  brought  what  is  really  a  suit  for  con-        

tributiion  against  his  co-judgment-debtor,  Earn  Saran,  claiming  to  recover     APPEL- 
C107]  from  him  a  one  pie  share.     He  has  got  a  decree  from  the  lower       LATE 
appellate  Court.     Against  this  decree,  Ram  Saran  appeals.     The  ground      OlVIL. 
upon  which  the  decree  is  impugned  is  that  the  plaintiff's  suit  would  not 
lie  with    reference  to  the  terms  of  s.  244   of  the  Code  of  Civil  Proce-  18  A.  106  = 
dure.     In  my  opinion,  this  plea  cannot  be    sustained.     The   decree   has    15A.W.N. 
passed  beyond  the  stage  of  execution.     The  Court  which  passed  the  decree,    (1895)  240, 
so  far  as  that  decree  is  concerned,  is  functus  officio,  and,  this  being  go,  the 
terms   of  s.  244   will  not   apply — see   the   case   of   Fakar-ud-din  Maho- 
med Ahsan  v.  The  Official  Trustee  of  Bengal  (1).     So  far  as  the  execu- 
tion of  the  decree  is  concerned,  the  plaintiff  here  could  have  no  cause 
of  complaint.     The   decree  being    passed  against    the    judgment-debtors 
jointly,  it  could  not  be  contended  by  him  that  there  was  any  defect  in  the 
execution    proceedings.     The    learned    vakil     for    the    respondent    also 
refers  me   to  the   cases  of   Aziz-ud-din  Hossein  v.  Ramanugra   Boy  (2), 
Purmessuree  Pershad  Narain  Singh  v.  Janki  Kooer  (3)  and  a  recent  case, 
Biru  Mahata  v.   Shyama  Churn  Khawas  (4),  in  which  it  was  held  that, 
provided  a  suit,   the  institution  of     which    is  prohibited   by  s.  244,   is 
instituted  in  the  Court  which   would  have  to  deal  with  an  application 
under  that  section,  this  is  a  mere  defect  in  form  and  there  is  no  real  want  • 

of  jurisdiction.  But  it  is  unnecessary  to  rely  on  this  ground,  for  I  hold 
this  was  not  a  case  in  which  an  application  could  have  been  made  under 
s.  244.  The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed 


ISA.  107  =  15  A.W  N    (1893)  212. 
BEVISIONAL  CRIMINAL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice. 


HIRA  LAL  (Applicant)  u.  SAHEB  JAN  (Opposite  party)  * 
[2nd   December,    1895.] 

'Criminal   Procedure  Code,  s-    438 — Order  for   maintenance — Penan,   against    whom 
order  is  sough1,  a  competent  witness  01  his  own  behalf. 

A  parson  against  whom  an  order  for  iruintenanoa  under  s.  488  of  the  Code 
of  Criminal  Procedure  is  sought  is  a  competent  witness  on  his  own  behalf  in 
suoh  proceedings. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

[108]  Mr.  Amir-ud-din,  for  the  petitioner. 
Mr.  Howard,  for  the  opposite  party. 

JUDGMENT. 

EDGE,  C.J. — This  ia  an  application  to  revise  an  order  in  bastardy 
on  the  ground  that  the  Magistrate  did  not  examine  some  of  the  applicant's 
witnesses.  The  woman's  case  is  that  she  had  been  kept  by  the  applicant 
for  two  years,  and  when  she  became  in  the  family-way  by  him  he  turned 
her  out  of  doors.  She  proved  that  she  bad  been  kept  by  him  ;  that  she 

*  Criminal  Revisional  No.  626  of  1895. 
(I)  10  C.  538.  (2)  14  0.  605.  (3)  19  W.E.  90.  (4)  33  C.  483. 
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1895        had  been  turned  out  of  doors  ;  and  that   the   applicant  was  the  father  of 
DEC.  2.      her  child.     Now  there  were  two  people  who  must    have   known    whether 
this    man  and  this    woman  had  had    connection  at    or  about  the  time 
REVI-      when  the  child  might  have   been  conceived.     These  two  people  were  the 
SIGNAL     mother  of    the  child    and  the    applicant,    whom    she  alleges   to  be  its 
CRIMINAL    ^a^er-     She  gave  her  evidence.     He    could   have   tendered  himself  as  a 
'  witness  in  his  own  behalf,  but  be  carefully  avoided  going  into  the  witness- 
IB  A.  107=   box  and   tried    by  evidence  to  prove   that  I  may  call  an    argumentative 
15  A  W.N.    case.     He  wanted  the  Magistrate  to  infer  that  he  could  not  have  kept  the 
(1895)  212.   woman  and  had  connection  with  her,  because  he  was  a  Hindu  and  she  was 
a  Muhammadan,  and  he  would  be  liable  to  be  out-casted   for  keeping  a 
Muhammadau  woman. 

Tbe  material  question  was — had  he  connection  with  the  woman  about 
tbe  time  when  the  child  might  have  been  conceived  ? — not  whether  he 
would  be  liable  to  be  out-casted  if  he  had.  The  man  could  have  given  evi- 
dence on  oath  if  he  bad  chosen  to  do  so.  He  merely  relied  on  the  answers 
given  by  him  to  questions  put  by  the  Magistrate,  and  on  evidence  which  be 
called.  It  is  contended  that  if  the  Magistrate  bad  examined  all  the  wit- 
nesses he  would  have  found  that  the  woman  was  of  bad  character. 

A  woman  may  be  of  bad  character  and  yet  be  entitled  to  an  order  for 
maintenance  of  her  illegitimate  child  if  she  proves  that  the  man  against 
whom  she  proceeds  was  the  father  of  the  child.  I  arn  not  informed  that 
there  is  any  affidavit  to  show  tbat  any  witness  who  was  not  examined 
was  prepared  to  say  on  oath  that  he  himself  was  the  father  of  the  child. 
There  is  no  sufficient  ground  for  interfering,  and  I  dismiss  the  application. 


18  A.  109=  16  A. W.N.  (1896)  7. 

[109]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


GHDLAM  KADIR  KHAN  AND  OTHERS  (Plaintiffs)  v.  MUSTAKIM 
KHAN  AND  OTHERS  (Defendants)*     [3rd  December,  1895.] 

Act  No.  IV  of  1682  (Transfer  cf  Property  Act),  s.  85— Mortgage— Suit  for  payment 
of  mortgage  money  or  foreclosure — Non-joinder  of  persons  interested  in  the  mort- 
gaged property,  effect  cf — Appeal  — Plea  taken  for  first  time  in  appeal^ 

The  non-joinder  in  a  suit  to  which  Chapter  IV  of  Act  No.  IV  of  1882  appliea 
of  a  person  interested  in  the  mortgaged  property  within  the  meaning  of  s.  65 
of  that  Act,  and  of  whose  interest  the  plaintiff  has  notice,  is  a  fatal  defect  in 
the  suit,  unless  cured  by  tbe  action  of  the  Court  under  s.  32  of  the  Code  of 
Civil  Procedure  ;  and  when;  such  non-joinder  is  brought  to  the  notice  of  the 
Court,  the  Court  will  give  effect  to  the  objection  and  dismiss  the  suit,  even 
though  such  objection  ba  raised  for  the  first  time  in  appeal.  Mata  Din  Kaso- 
dhan  v.  Kazim  Husain  (1),  Janki  Prasad  v.  Kishen  Dat  (2),  and  Bhawani 
Prasad  v.  Kallu  (3),  referred  to. 

[N.F.,  3  Ind.  Gas.  291  (2£3)  ;  R.,  14  C.L  J.  530  (531)  ;  12  Ind.  Gas.  155  (157)  I 
5  C.W.N.  423  (425)  ;  12  C. W.N.  911  (913)  ;  13  Ind.  Gas.  197  (198)=9  A.L.J. 
86  ;  3  L.B.R.  241  ;  1  O.C.  53.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the   judgment   of  the 
Court. 

*  First  Appeal  No.  197   of  1893,   from  a  decree  of  Pandit  Rajnath,  Subordinate. 
Judge  of  Moradabad,  dated  the  25th  May  1893. 

(1)  13  A.  432.  (2)  16  A.  478.  (3)  17  A.  537. 
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Mr.  T.  Gonlan  and  Munshi  Madho  Prasad,  for  the  appellants.  1895 

Mr.  Abdul  Majid  and  Babu   Jogindro  Nath  Chaudhri,   for  the  res-  DEC.  3. 

poadenfcs.  

JUDGMENT.  APPEL- 

BANEBJI  and  AIRMAN,  JJ.  —The  appellants  in  the  suit  out  of  which 
this  aspeal  has  arisen  were  plaintiffs  in  the  Court  below.     They  brought      ^J_^' 
the  present  suit  on  the  basis  of  a  mortgage-deed,  dated  the  14bh  of  May  ^  jfiog^ 

1861,  as  modified  by  a  subsequent  instrument  dated  the  12th  of  April    JSA  WN 

1862.  They  alleged  that  they  held  a  mortgage  by  conditional  sale  over     ^8ggj  7 
the  property  of  the  respondents,  and  they  prayed  that  the  defendants  be 
directed  to  pay  to  them  Rs.  2,270  on   account  of  the  principal   mortgage 
money,    and   R3.   22,730  on  account  of  interest,  after  giving  credit  for 

Es.  3,370,  which  they  admit  they  had  recoived  as  interest ;  that  in  the  event 
of  the  defendants  failing  to  pay  the  aforesaid  amount,  they  be  [HO] 
declared  foreclosed  of  their  right  of  redemption,  and  that  the  plain- 
tiffs be  put  in  possession  of  the  said  property.  The  suit  was  dismissed  by 
the  Court  below.  The  learned  vakil  for  the  respondents  has  contended 
that  the  decree  of  the  Couri  below  is  a  right  decree  inasmuch  as  upon 
their  own  plaint  the  plaintiffs  failed  to  comply  with  the  requirements  of 
section  85  of  Act  No.  IV  of  1882,  and  consequently  their  suit  has  been 
properly  dismissed.  The  list  A  attached  to  the  plaint  shows  that  a  part 
of  the  property  claimed  is  in  the  possession  of  one  Amirzada,  a  prior 
mortgagee.  That  person  has  not  been  joined  as  a  defendant.  It  is  urged 
that  Amirzada  was  a  necessary  party  to  the  suit,  and  the  omission 
to  implead  her  was  fatal  tc  the  suit.  The  objection  was  not,  it  is  true, 
raised  in  the  Court  below,  but  having  regard  to  the  opinion  expressed 
by  the  majority  of  the  Judges  of  this  Court  in  three  Full  Bench  cases, 
we  feel  that  we  are  bound  to  give  effect  to  the  objection,  although 
it  has  now  been  raised  for  the  first  time.  Section  85  of  Act  No.  IV 
of  1882  requires  that  all  persons  having  an  interest  in  the  pro- 
perty comprised  in  a  mortgage,  of  whose  interest  the  plaintiff  has 
notice,  must  be  joined  as  parties  to  any  suit  relating  to  such  mortgage, 
brought  under  the  fourth  chapter  of  the  Act.  The  present  suit  is  a  suit 
under  that  chapter,  and  upon  the  admission  contained  in  the  plaint, 
Amirzada  has  an  interest  in  the  property  comprised  in  the  mortgage. 
Amirzada  was  therefore  a  necessary  party  to  the  suit  within  the  meaning 
of  section  85.  In  Mata  Din  Kasodhan  v.  Kazim  HUSMK  (1)  the  majority 
of  this  Court  held  that  the  omission  to  join  as  a  party  a  person  who  was 
a  necessary  party  to  the  suit  was  a  fatal  omission  by  reason  of  which 
the  suit  of  the  plaintiff  was  liable  to  dismissal,  and  this  notwithstanding 
the  provisions  of  section  34  of  the  Code  of  Civil  Procedure.  At  page  465 
of  the  report  the  learned  Chief  Justice  observed  as  follows : — "  Notwith- 
standing section  34  of  that  Code,  I  am  of  opinion  that  we  must  act 
upon  the  imperative  words  in  section  85  of  Act  IV  of  1882." 
"  It  is  necessary  that  litigants  should  be  made  to  know  and  feel  that 
[ill]  the  Statute  Law,  when  it  affects  their  right  of  suit,  must  be  com- 
plied with,  and  that  in  such  a  case  as  this  Chapter  IV  of  Act  IV  of  1882 
must  not  be  ignored  and  treated  as  a  dead  letter.  Section  85  was  advisedly* 
and  with  the  object  of  preventing  multiplicity  of  suits,  introduced  into  Act 
No.  IV  of  1882,  and  we  must  give  effect  to  it  by  dismissing,  as  I  would,  on 
that  ground  alone,  if  there  were  no  other,  this  appeal  with  costs." 
In  this  view  three  other  learned  Judges  of  this  Court  concurred.  In 

(1)  13  A.  432. 
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1895       another  Full  Bench  case — Janki  Prasad  v.  Kishen  Dat  (1) — it  was.  stated 

DEC.  3.     m  the  judgment  of  the  Full  Bench,  that  "  the  object  of  section  85  of  Act 

No.  IV  of  1882  was    to  compel  any   person  suing  on    a  mortgage  to  bring 

APPEL-     into  one    suit,  so  far  as    he  had   notice  of  their  interests,  all    persons 

LATE       interested  in  the   property,    so  that   in  one  suit,   instead  of  in  several,  the 

CIVIL       fights  and  interests  of  the  different   persons   interested   in  the  mortgaged 

'      property  might    be  ascertained,    protected  and  dealt  with.     The  "result  of 

18  A.  109-  the  system  which  obtained  previously  to  Act  No.  IV  of  1882  was  that 
16  A.W.N.  mortgaged  property,  when  sold  in  execution  of  a  decree,  seldom  fetched 
(1896)  7.  anything  like  its  value,  and  that  was  a  result  only  to  be  expected  from  the 
uncertainty  of  the  title  obtained  under  a  decree  for  sale  under  the  system 
then  in  operation."  In  the  Full  Bench  case  of  Bhdwani  Prasad  v.  Kallu  (2), 
the  learned  Chief  Justice  observed  as  follows  in  his  judgment: — "The 
word  'must'  is  one  of  the  strongest  words  of  compulsion  which  a  Legisla- 
ture can  employ,  and  Courts  are,  in  my  opinion,  bound  to  give  effect  to  it 
and  not  to  ignore  it  and  its  significance."  In  another  part  of  the  same 
judgment  he  said: — "Section  85  is  highly  imperative  and  *  :  it  is 
the  duty  of  a  Court  to  dismiss  a  suit  brought  and  attempted  to  be  main- 
tained by  the  plaintiff  Jn  contravention  of  that  section,  *  *  but  the  Court, 
if.it  sees  fit  so  to  do,  may  add  necessary  parties  under  section  32  of 
Act  No.  XIV  of  1882."  This  view  was  concurred?  in  by  the  majority 
of  the  Judges  constituting  that  Full  Bench.  We  have  thus  an  expression 
of  opinion  by  a  majority  of  the  Judges  of  this  Court  regarding 
the  imperative  nature  of  the  provisions  of  s.  85  which  we,  as  a 
[H2]  Division  Bench,  are  bound  to  give  effect  to.  According  to  the 
opinion  of  the  learned  Judges  to  which  we  have  referred,  when  a  suit  is 
brought  in  contravention  of  s.  85,  it  is  the  duty  of  the  Court  to  dismiss  the 
suit,  unless  it  chooses  to  exercise  the  discretion  vested  in  it  by  s.  32  of  the 
Code  of  Civil  Procedure,  and  to  bring  upon  the  recordcthe  party  omitted 
from  the  suit.  In  this  case  the  plaintiffs  having  failed  to  join  as  defend- 
ant Amirzada,  of  whose  interest  on  their  own  showing  they  had  notice,  it 
was  the  duty  of  the  Court  below  to  dismiss  the  suit  in  accordance  with  the 
Full  Bench  rulings  referred  to  above.  We,  as  an  appellate  Court,  ought 
now  to  do  what  the  Court  below  ought  to  have  done  in  the  first  instance. 
We  have  been  asked  to  exercise  our  powers  under  section  32  of  the  Code  of 
Civil  Procedure,  and  to  add  Amirzada  as  a  party  to  the  suit.  We  are  of 
opinion  that  we  should  not  be  justified  in  complying  with  the  request  of  the 
learned  counsel  for  the  appellants.  The  appellants,  as  we  have  said  at  the 
outset  of  this  judgment,  claimed,  in  lieu  of  Rs.  2, 270  advanced  by  them,  a 
sum  of  Rs.  25,000,  although  they  have  already  realized  more  than  the  prin- 
cipal amount  lent  by  them  ;  they  are  therefore  persons  who  are  not  entitled 
to  the  sympathy  of  the  Court.  In  the  next  place  the  addition  of  Amirzada* 
as  a  party  at  this  stage  of  the  proceedings  would  necessitate  the  amend- 
ment of  the  plaint  in  some  respects,  and  might  involve  a  fresh  trial  of  new 
issues.  We  are  therefore  of  opinion  that  this  is  not  a  case  in  which  we 
should  exercise  the  discretion  vested  in  us  by  section  32  of  the  Code  of 
Civil  Procedure.  The  plaintiffs  having  violated  what  has  been  held  to  be 
the  imperative  requirement  of  the  law,  their  suit  should  have  been  dis- 
missed on  this  ground.  We  dismiss  the  plaintiffs'  suit,  and,  confirming 
the  decree  below,  dismiss  this  appeal  with  costs. 

The  objection  under  section  561  of  the  Code  or  Civil  Procedure  is  not 
pressed.  Appeal  dismissed. 

(I)  16  A,  478.  (2)  17  A.  537. 
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18  A,  113  =  16  *. W.N.  (1896)  8.  jggg 

[113]  APPELLATE  CIVIL.  DEC.  6. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt.  APPEL- 


GANGA PRASAD  (Defendant)  v.  CHUNNI  LAL  (Plaintiff)  .*  CIVIL. 

[6Dh  December,    1895.] 

18  A   113  = 

Mortgige— Mortgage  by  mirtgayee  of  his  rights  as  such  but  without  assignment— Rights  ' 

of  sub-mortgagee  as  against  original  mortgagee.  16  A.W.N. 

(1896)  8. 
B  and  others  mortgaged  certain  immoveable  property  to  N.  E.  N.  K,  made  a 

sub-mortgage  to  C.  L.  purporting  to  mortgage  to  him  bis  rights  as  mortgagee, 
but  without  assigning  his  mortgage  to  G.  L.  Upon  this  title  G.  L.  sued  for  sale 
of  the  property. mortgaged  by  R.  and  others  to  N.  E. 

II Ad  that  G.  L  was  not  entitled  to  being  the  property  mortgaged  to  N.  E.  to 
sale,  but  at  most  to  obtain  a  deoree  for  money  against  N.  E.,  in  execution  of 
which  he  might  possibly  have  attached,  if  it  had  not  been  paid  off,  the  mortgage 
held  by  N.  E. 

[Overruled,  29  A.  385  =  4  A.L.J.  273=-A.W.N.  (1907)  97  =  2  M.L.J.  243  ;  Diss.,  20 
M.  35  (39)  ;  10  G.L.J.  470  =  4  Ind.  Gas.  433  ;  5  O.G.  341  ;  U.B.B.  (1906),  3rd 
Qr.,  Sub-Mortgage,  p.  1  ;  N.F.,  9  O.C.  233;  P.,  A.W.N.  (1901)  153  ;JR.,  20  A.  19 
<a2)  ;  25  A.  46  ;  27  A.  472  =  2  A.L.J.  162  =  A.W  N.  (19051  58  ;  27  A.  511  =  2  A. 
L.J.  434  =  A. W.N.  (1905)  76  ;  5  Ind.  Gas.  654  (655);  9  C.L  J.  429  (431>  =  2  Ind. 
Gas.  645  (646)  ;  P.L..B  (1900)  219.] 

THE  facts  of  this  case  are  as  follows  :  — 

Rupa  and  others,  or  their  predecessors  in  title,  had  mortgaged  certain 
immoveable  property  by  two  mortgages,  dated  the  21st  of  July  1869  and 
the  18bh  of  February  1873,  to  one  Nand  Kishore.  Nand  Kishore  by  a 
bond  dated  the  19th  February  1890  purported  to  mortgage  his  rights  as 
mortgagee  under  the  said  mortgage  to  Ohunni  Lai  for  Es.  290.  On  the 
18th  of  July  1892,  Chunni  Lai  instituted  a  suit  against  Nand  Kishore  and 
the  mortgagors  for  recovery  of  the  money  advanced  by  him,  with  interest, 
by  sale  of  the  mortgaged  property,  and  he  also  applied  for  an  injunction 
to  restrain  the  mortgagors  from  redeeming  the  mortgage.  The  injunction 
prayed  for  was  granted,  but  meanwhile,  on  the  same  date  that  the  suit  of 
Chunni  Lai  was  instituted,  the  mortgagors  redeemed  the  mortgage  in 
favour  of  Nand  Kishore  and  made  a  fresh  mortgage  in  favour  of  one 
Ganga  Prasad.  Ganga  Prasad  was  accordingly  made  a  party  as  defendant 
to  the  suit. 

In  answer  to  this  suit  Nand  Kishore  pleaded  that  the  mortgage  had 
been  redeemed  and  was  no  longer  subsisting ;  the  original  mortgagors  raised 
a  similar  plea,  and  also  pleaded  that  they  had  no  notice  of  the  plaintiff's 
debt.  Ganga  Prasad,  the  subsequent  mortgagee,  pleaded  that  he  had  acted 
in  good  faith  and  without  knowledge  of  the  plaintiff's  debt. 

[114]  The  Court  of  first  instance  (Munsif  of  Khurja)  gave  the  plain- 
tiff a  decree  under  s.  88  of  the  Transfer  of  Property  Act  for  sale  of  the 
mortgaged  property. 

The  mortgagors  and  the  second  mortgagee  appealed,  and  the  lower 
appellate  Court  (Subordinate  Judge  of  Meerut)  dismissed  the  appeal. 

The  defendant  Ganga  Prasad  appealed  to  the  High  Court. 

Pandit  Moti  Lai,  for  the  appellant. 

Munshi  Gobind  Prasad,  for  the  respondent. 

*  Second  Appeal  No,  1259  of  1893  from  a  deoree  of  Bai  Pandit  Indar  Narain,  Addi- 
tional Subordinate  Judge  of  Meerut,  dated  the  25th  May  1893,  confirming  a  deoree  of 
Maulvi  Muhammad  Abdul  Latiff,  Munsif  of  Ehurja,  dated  the  16th  January  1893. 
[In  16  A.W.N.  (1896)  8,  this  case  is  cited  as  Second  Appeal  No.  1255  of  1893.— ED.] 
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1895  JUDGMENT. 

3C-  6>  EDGE,  C.J.,  and  BUBKITT,  J. —  Rupa  and  others  mortgaged  immove- 

.  able  property  to  Nand  Kishore.     Nand  Kishore  made  a  sub-mortgage  to 

Chunni  Lai,  the  present  plaintiff,  i.e.,  purported  to  mortgage  to  him  his 
LATE  rights  as  mortgagee,  but  did  not  assign  his  mortgage  to  him.  Chunni  Lai 
ClVID.  has  brought  this  suit  for  sale  of  the  property  mortgaged  by  Rupa  and 
_"~T7  others  ;  in  other  words,  he  seeks  to  get  the  debt  due  from  Nand  Kishore  to 
16  A  W  N=  *"m  Pa^  by  sale  of  the  property  of  Rupa  and  others,  who  were  not  his 
mortgagors.  He  has  obtained  a  decree  for  money  against  Nand  Kishore, 
and  he  has  also  obtained  a  decree  for  sale  of  the  property  mortgaged  by 
Rupa  and  others.  Ganga  Prasad,  who  was  a  party  to  the  suit,  was  a 
mortgagee  of  some  of  the  lands  from  Rupa  and  others  subsequent  to  the 
mortgage  to  Nand  Kishore.  Ganga  Prasad  has  paid  off  Nand  Kishore's 
mortgage  and  has  thus  become  sole  mortgagee  of  the  lands  in  question 
as  far  as  the  parties  to  tbis  suit  are  concerned.  He  has  appealed 
against  so  much  of  the  decree  below  as  was  a  decree  for  sale  of  the 
property  mortgaged  by  Rupa  and  others.  It  is  inconceivable  to  us 
how  any  Subordinate  Judge  oould  have  given  the  plaintiff  a  decree  for 
sale  under  s.  88  of  Act  No.  IV  of  1882  of  property  which  was  not 
mortgaged  to  him.  The  sole  right  of  Chunni  Lai  was  to  get  a  decree 
for  money  against  Nand  Kishore,  and  then  under  that  decree  he  might 
possibly  have  attached,  if  it  had  not  been  paid  off,  the  mortgage  held  by 
Nand  Kishore.  The  granting  of  a  decree  for  sale  is  not  the  only  extra- 
ordinary part  of  the  decree  of  ths  Court  below.  The  Court  actually  made 
an  order  for  an  injunction  restraining  the  mortgagors  from  discharging 
by  payment  the  mortgage  wnich  they  had  made.  We  fail  to  see  upon 
[115]  what  principle  any  such  order  could  have  been  made.  We  dismiss 
the  appeal  with  costs,  and  set  aside  so  much  of  the  decree  below  as  decreed 
a  sale  and  an  injunction. 

Appeal  dismissed. 


18  A.  115=  15  A.W.N.  (1895)  243. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice,  Burkitt. 


NAJJD  KHAN  (Plaintiff)  v.  IMTIAZ-UD-DIN  (Defendant).* 
[6th  December,  1895.] 

Co-sharers— Rghts  o]  co-sharers  as  to  erection  of  buildings  on  joint  land. 

One  of  several  joint-owners  of  land  is  not  entitled  to  ereot  a  building  upon  the 
joint  property  without  the  consent  of  the  other  joint  owners,  notwithstanding 
that  the  erection  of  suoh  building  may  oausa  no  direct  loss  to  the  other  joint- 
owners.  Shadi  v.  Anup  Singh  (1)  referred  to. 

[Disa.,  30  C.  901 ;  4  C. W.N.  789  ;  F.,  5  A.L. J.  93  =  A.W.N.  (1908)  19  ;  Appr.,  18  A.  361 
(363)  ;  R.,  2  A.L.  J.  455 ;  20  A.W.N.  55  I  20  A.W.N.  191  ;  3  M.L.J.  167  (163)  ;  33 
P.R.  1901  =  71  P.L.R.  1901.] 

THE  facts  of  this  case  appear  from  the  order  of  reference  made  by 
Banerji,  J.,  which  was  as  follows  :— 

*  Second  Appeal  No.  1256  of  1893,  from  a  decree  of  Pandit  Raj  Natb,  Subordinate 
Judge  of  Moradabad,  dated  the  17th  May  1893,  modifying  a  decree  of  Babu  Sheo  Prasad, 
Munsif  of  Eijnor,  dated  the  14th  December,  1891. 

(1)  12  A.  436. 
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"  This  appeal  relates  to  a  certain  building  called  a  sehdari,  which  the 
respondent  has  erected  upon  land  belonging  jointly  to  him  and  to  the 
appellant.  The  lower  appellate  Court  has  found  that  the  building  was 
constructed  without  the  acquiescence  of  the  appellant,  but  it  has  dismissed 
his  claim  for  the  removal  of  the  building  and  for  the  restoration  of  the 
site  to  its  former  position",  on  the  ground  that  the  appellant  has  not  proved 
any  substantial  injury.  The  Subordinate  Judge  has  not  referred  to  any 
authority  in  support  of  his  view,  but  he  had  evidently  in  his  mind  the 
ruling  of  this  Court  in  Paras  Ram  v.  Sherjit  (1).  The  soundness  of 
the  proposition  laid  down  in  that  case  was  questioned  at  least  in  the 
judgment  of  the  learned  Chief  Justice  in  the  Full  Bench  case  of  Shadi  v. 
Anup  Singh  (2).  The  question  being  one  of  importance,  and  having  regard 
to  the  rulings  referred  to  above,  I  deem  it  desirable  that  this  case  should 
go  before  a  Bench  of  two  Judges. 

Pandit  Moti  Lai,  for  the  appellant. 

The  respondent  was  not  repesented. 

JUDGMENT. 

EDGE,  C.J.,  and  BDBKITT,  J. — One  co-sharer  erected  a  new  building 
on  some  common  land  without  the  consent  or  acquiescence  [116]  of 
other  co- sharers.  One  of  the  other  co-sharers  has  brought  this  suit  to 
have  a  mandatory  injunction  for  the  demolition  of  the  building.  The  suit 
was  resisted  upon  the  ground  that  the  land  was  not  joint.  This  part  of 
the  claim  to  which  we  are  referring  was  decreed  by  the  first  Court.  On 
appeal,  the  Subordinate  Judge  dismissed  the  suit  so  far  as  this  part  of  the 
claim  is  concerned  ;  the  other  part  of  the  claim  had  been  dismissed  by  the 
first  Court  and  from  that  there  was  no  appeal. 

The  plaintiffs  have  appealed  from  the  decreee  of  the  Subordinate  Judge. 
The  Subordinate  Judge  was  of  opinion  that,  although  the  land  was  com- 
mon land  held  jointly  by  the  co-sharers,  the  defendant's  new  building  did 
not  cause  any  direct  loss  to  the  other  co-sharers.  That  is  not  the  point  in 
our  opinion.  The  law  provides  a  legitimate  means  by  which  any  co-sharer 
may  obtain  partition.  The  law  does  not  favour  one  co-sharer  adversely  to 
fche  other  co-sharers  making  a  partition  in  his  own  favour,  and  selecting 
the  portion  of  the  land  he  likes  by  erecting  a  building  upon  it.  This  case 
is  within  the  principle  of  the  decision  in  Shadi  v.  Anup  Singh  (2).  We  set 
aside  the  decree  of  the  Court  below  with  costs  in  both  Courts  and  restore 
and  confirm  the  decree  of  the  first  Court. 

Appeal  decreed. 


18  A.  116  =  16  A.W.N,  (1896)  11. 

REVISION AL  CRIMINAL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


BUDDHU  v.  BABU  LAL.*    [9th  December,  1895.] 

Act  No.  XLV  of  I860  (Indian  Penal  Cede),  s.   409— Criminal  breach  of  trust — Con- 
viction for  Criminal  breach  of  trust  on  a  general  deficiency  in  accounts, 

Eeld,  that   a  person   accused  under  g.   409  of  the  Indian  Penal  Code  might 
be  legally  convicted  of  the  ofience  definei  in  that  section  on  proof  of  a  general 


1895 

DEC.  6. 

APPEL- 
LATE 
CIVIL. 

ISA.  115  = 
15  A.W.N. 
(1895)  243. 


(1)  9  A.  661. 


*  Criminal  Revision  No.  621  of  1895. 
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1895  deficiency  in  bis  accounts,  and  that  it  was  not  necessary  that  the  receipt  of  and 

TJEC   g  non-accounting  for  ppeei/ic  items  should  be  charged  and  proved   against  him. 

Queen- Empress  v.  Ktllie  (I)  approved. 

EEVI-       [Not  Appr.,  2    G.W.N.    341    (346) ;  R.,    33  A.  36  (40)  =  7    A.L.J.  897  =  11  Cr.LJ. 
SIGNAL  *«-7Ind.  CM.  186.] 

CRIMINAL  ^N  ^D*8  case  one  Babu  kal  na^  been  convicted  of  the  offence  under 

'  s.  409  of  the  Indian  Penal  Code  by  a  first  class  Magistrate  of 
18  A,  116=  Allahabad,  and  sentenced  to  six  months'  rigorous  imprisonment  [117]  and 
IB  A.W.N.  a  fine  of  Bs.  550,  or  in  default  to  one  year's  rigorous  imprisonment.  lb 
(1896)  11.  appears  that  the  complainant,  Buddhu  Lai,  was  a  grain  merchant  and  the 
accused  was  his  agent  for  the  sale  of  grain,  paid  by  Buddhu  Lai  at  the  rate 
of  Es.  5  per  mensem.  The  charge  against  Babu  Lai  consisted  of  three 
counts.  The  first  was  for  the  misappropriation  of  Es.  600-10  said  to  be 
due,  after  certain  deductions,  upon  a  balance  of  accounts  struck  in  1952 
Sambat.  The  second  was  in  respect  of  an  item  of  Es.  127-15-3  for  debts 
due  from  before  1949  Sambat.  The  third  was  in  respect  of  an  item  of 
Es.  16-8  for  the  rent  of  a  house  said  to  have  been  received  by  Babu  Lai 
for  his  master  and  not  paid  over  in  full.  The  Magistrate  after  examina- 
tion of  the  account  books  of  both  parties  found  that  the  charge  was  proved 
as  to  the  second  and  third  counts,  and  as  to  the  first  was  proved  to  the 
extent  of  Es.  393-14-9,  and  accordingly  convicted  and  sentenced.  Babu 
Lai  as  above  indicated. 

Babu  Lai  appealed  to  the  Sessions  Judge,  who,  after  remarking  of  the 
fact  that  each  of  the  sums  charged  against  the  appellant  was  not  a  single 
sum  misappropriated  at  a  definite  time,  but  was  made  up  of  various  items 
received  from  time  to  time  and  not  accounted  for,  acquitted  the  appellant 
on  the  ground  that  a  charge  of  this  nature  was  bad  in  law. 

Buddhu  Lai  thereupon  applied  to  the  High  Court  for  revision  of  the 
order  of  acquittal. 

Mr.  A.  E.  Ryves,  for  the  applicant. 
Mr.    G.  P.  Boys,  for  the  opposite  party. 

JUDGMENT. 

EDGE,  C.J.,  and  BURKITT,  J. — A  Magistrate  of  the  first  class  con- 
victed Babu  Lai  on  three  charges  of  the  offence  punishable  under  s.  409' 
of  the  Indian  Penal  Code,  and  sentenced  him  accordingly.  Babu  Lai 
appealed  to  the  Sessions  Judge,  and  the  Sessions  Judge,  as  we  understand 
his  judgment,  was  of  opinion  that  Babu  Lai  was  not  in  law  liable  to  be 
tried,  "  on  the  aggregate  of  numerous  alleged  offences."  We  do  not  quite 
understand  what  the  Sessions  Judge  precisely  meant  by  that,  but  we  surmise 
that  he  may  have  thought  that  a  man  could  not  be  convicted  of  the  offence 
under  s.  [118]  409  of  the  Indian  Penal  Code  in  respect  of  the  deficiency 
proved  on  an  aggregate  of  several  amounts  received  by  him  for  his  employer. 
There  were  in  fact  three  specific  charges  on  which  the  Magistrate  had 
convicted  Babu  Lai.  We  are  aware  that  it  has  been  considered  by  some 
that  a  charge  of  embezzlement,  should  be  confined  to  a  specific  sum  receiv- 
ed and  not  accounted  for.  Where  it  is  possible  to  prove  that  a  specific 
sum  received  has  been  embezzled,  the  charge  should  be  confined  to  that 
particular  item,  but  where  an  agent  or  servant  has  received  over  a  period  of 
time  several  sums  on  behalf  of  his  employer,  and  has,  during  the  same 
time,  expended  -moneys  on  behalf  of  or  made  payments  to  his  employer,  but 
still  a  deficiency  was  left,  for  which  the  agent  or  servant  would  or  could 
1 • , 

(1)  17  A.  153. 
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not  account,  it  might  be  impossible  to   fix  him  with  the    embezzlement       1895 
of  any    one  particular    item    received    by    him,    although,    taking    the      DEC.  9. 

items    proved    on    both    sides    of     the    account    and      his    course    of        

conduct,    it    might  be    obvious  that  he    had  embezzled  a  large  sum  of      KEVI- 
money,  namely,  the  difference   between  the    amounts  received  and  those     SIGNAL 
expended  and  accounted  for.     The   question    as  to    whether    an  accused  CRIMINAL, 
person  can  be  charged  with  criminal  breach  of  trust  in  respect  of  a  general 
deficiency  has  been  dealt  with  by  our   brother  Aikman    in  Queen-Empress   181.  116  = 
v.  Kellie  (1).     With  his  judgment   in  that   case  we   entirely   agree.     The  16  l.W.N. 
accused  does  not  appear  to  have  been  prejudiced    by  three   charges  as  to     (1896)  11. 
general  deficiencies  having  bsen  tried   together,  and   corsaquently  section 
537  of  the  Code  of  Criminal  Procedure  would  apply.  The  learned  Sessions 
Judge  was  probably  not  aware  of  the  judgment  of  our  brother    Aikman  to 
which  we  have  referred,  and  consequently    went  wrong  in  law.     We  set 
aside  the  order  of  the  Judge,  and  direct  him  to    proceed  with  the  trial  of 
the  appeal  before  him  of  Babu  Lai,  according  to  law.     We  direct  a  warrant 
to  issue  for  the  arresfe  of  the  accused.     The  warrant  will  direct  that   he  be 
brought  before  the  Court  of  the  Sessions  Judge,  and  the   Sessions  Judge 
may  commit  him   to  prison  pending  the  disposal  of  the  appeal  or  may 
admit  him  to  bail. 


ISA,  119  =  16  A  W.N.  (1896)9. 

[119]   REVISIONAL  CIVIL. 

Before  Mr.  Justice  Blair  and  Mr.  Justice  Burkitt. 


JAWAHIR  SINGH  AND  ANOTHER  (Applicants)  v.  DEBI  SINGH 
AND  OTHERS  (Opposite  Parties)*     [llth  December,  1895.] 

Civil  Procedure  Cede,  ss.  556,  558,588,  62vi—  Dismissal  of  appeal  "  for  default  of 
prosecution,"  appellant  and  his  pl°aders  being  present — Refusal  to  reinstate  appeal 
— Remedy  of  appellant— Bevision. 

A  Civil  appeal  was  being  heard  before  a  Subordinate  Judge,  the  appellant  and 
two  pleaders  on  his  bahalf  being  persent.  During  the  argument,  one  of  the 
pleaders  was  called  away  to  another  Court  and  remained  absent,  and  as  neither 
the  other  pleader  nor  the  appellant  was  in  a  position  to  continue  the  argument, 
the  Subordinate  Judge  passed  an  order,  purporting  to  be  under  s.  556  of  the 
Code  of  Civil  Procedure,  dismissing  the  appeal  "  for  default  of  prosecution."  An 
application  under  s.  558  to  reinstate  the  appeal  was  rejected.  The  appellant 
appealed  under  s.  588  GO  the  High  Court  against  the  order  under  B.  558.  Held 
that  no  such  appeal  lay,  as  tho  order  in  question  could  not  have  been  made 
under  s.  556.  But  the  appellant  was  allowed  to  apply  in  revision  under  s.  622 
against  the  order  under  s.  556.  and  upon  that  application  it  was  held  chat  the 
Court;  below  had  acted  illegally  and  with  material  irregularity  in  dismissing  the 
appeal  for  default  under  s,  556. 

[P.,  17  O.P.L.R.  3  ;  8  O.O.  261.] 

THE  facts  of  this  case  are  as  follows  :  — 

The  applicant  here  was  appellant  in  an  appeal  pending  before  the 
Subordinate  Judge  of  Mearut.  When  the  appeal  came  on  for  hearing  the 
appellant  himself  and  two  pleaders  on  his  behalf  were  present  in  the  Court 
of  the  Subordinate  Judge.  One  of  the  pleaders  opened  the  case,  but  in  a 
short  time  was  called  away  to  attend  to  a  case  before  the  District  Judge. 


*  Application   in  connection  with  First  Appeal  No.  37  of  1895,  from  an  order  of 
Maulvi  Siraj-ud-iin.  Subordinate  Judge  of  Meerut,  dated  the  5th  January  1895. 

(1)  17  A.  153. 
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1898        He  went  to  the  Judge's  Court  and  asked  the  Judge  to  postpone  the  case 

DEC.  11.     pending  before  him,  but  the  Judge  declined   to  do  so.     The  Subordinate 

Judge  meanwhile,   after  waiting  some  little  time  for  the  pleader  to  return, 

EEVI-      called  up  tho  other  pleader  for  the  appellant,  or  the  appellant  in  person, 

SIGNAL     to  support  the  appeal,  and,  when  each  of  them  declared  his  inability-to  do 

ClVIL.      8O'  dismissed  the  appeal  for  the  default  of  prosecution. 

The  appellant  applied  to  the  Subordinate  Judge  for  restoration  of  the 
18  A,  119=    appeal  to  the  list  of  pending  appeals.     The  Subordinate  Judge,  however, 
16  A.W.N.    dismissed  the  application,  holding  that,  upon  the  facts   as  stated   nbove, 
(1898)  9,      fchere  was  not  sufficient  cause  shown  for  restoration  of  the  appeal. 

[120]  Against  this  order  the  appellant  appealed  to  the  High  Court. 
When  this  appeal  was  called  on  the  Court  dismissed  it  holding  that  the 
appeal  in  the  lower  Court  had  not  been  dismissed  for  default ;  but  the 
appellant  was  permitted  to  file  an  application  for  revision  of  the  Subor- 
dinate Judge's  order  dismissing  his  appeal. 
Pandit  Moti  Lai,  for  the  appellants. 

Mr.  T.  Conlan,  Pandit  Bishambar  Nath  and  Pandit  Sundar  Lai,  for 
the  respondent. 

JUDGMENT. 

BLAIR  and  BURKITT,  JJ. — This  case  came  before  us  at  first  as  an 
appeal  under  s.  588  of  the  Code  of  Civil  Procedure  from  an  order  passed 
under  s.  558,  refusing  to  readmit  an  appeal  which  had  been  dismissed 
tinder  s.  556.  At  the  hearing,  however,  it  became  immediately  evident 
that  the  appeal  could  not  be  supported,  as  it  was  shown  that  the  appellant 
and  bis  pleaders  were  present  when  the  appeal  was  called  on  for  hearing 
in  the  lower  Court.  We  therefore  dismissed  the  appeal,  and  at  the  same 
time  we  allowed  an  application  to  be  put  in  by  the  appellant  under  section 
622  of  the  Code  for  revision  of  the  order  below  by  which  his  appeal  bad 
been  dismissed.  That  application  having  been  admitted  has  now  been 
heard,  and  we  are  of  opinion  that  it  must  he  allowed.  It  was  contended  for 
the  opposite  party,  that  the  appeal  was  dismissed  on  its  merits.  That, 
however,  clearly  was  not  so.  From  the  terms  of  the  order  of  the  Court 
below  on  the  application  for  readmission  of  the  appeal,  and  from  the  pro- 
ceedings which  then  took  place,  it  is  evident  that  the  Subordinate  Judge 
intended  to  pass,  and  did  pass,  and  believed  he  was  passing,  an.  order 
under  s.  556  by  which  he  dismissed  the  appeal  for  default.  The 
•words  he  used  were — "  for  default  of  prosecution," — but,  as  the  appellant 
and  bis  pleaders  were  present,  and  as  one  of  the  pleaders  had  addressed 
the  Court,  though,  no  doubt,  be  went  to  another  Court  soon  after  the 
commencement  of  his  argument  and  did  not  return  and  the  other  pleader 
refused  to  address  the  Court,  we  are  of  opinion  that  the  Court  below  was 
wrong  and  acted  [121]  illegally  and  with  material  irregularity  in  dis- 
missing the  appeal  for  default  under  s.  556. 

We  therefore  allow  this  application,  and,  setting  aside  the  order  of 
the  lower  Courb  dismissing  the  appeal  for  default,  we  direct  the  record  to 
be  returned  to  the  Court  below  with  instructions  to  pass  a  legal  order, 
namely,  one  simply  dismissing  the  appeal  without  adding  the  words 
"  for  default  "  or  for  "  default  of  prosecution."  We  make  no  order  as 
to  costs. 

Application  allowed. 
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18  A.  121  =  16  A.W.N.  (1896)  12. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


BHAWANI  PRASAD  AND  ANOTHER  (Plaintiffs)  v.  GBULAM  MUHAMMAD 
AND  OTHERS  (Defendants).*     [13th  Djcember,  1895.] 

Act  No.  XII  of  1881    (N.W.P.  Rent  Act),  s.  7  —Ex-proprietary  temnt—  Ex-proprietary 
tenancy  arising  en  sale  of  part  of  ike  zemindar's  shire. 

In  order  that  the  provisions  of  s.  7  of  Aot  No.  XII  of  1881  may  come 
into  operation,  it  ia  nos  necessary  that  the  zemindar  should  lose  or  part  with  his 
proprietary  rights  in  respect  of  the  whole  of  his  interest  in  the  mahal. 

[Appr,,  22  A,  205  (206).] 

IN  this  case  the  plaintiffs-  appellants  purchased  14  annas  out  of  a  16- 
anna  mahal  from  the  predecessor-in-title  of  the  defendants-respondents, 
who  retained  the  remaining  2  annas  in  bis  possession.  The  plaintiffs 
subsequently  sued  the  representatives  of  their  vendor  in  the  Court  of  a 
Munsif  for  joint  proprietary  possession  of  a  certain  grove  belonging  to  the 
mahal  in  question  and  for  damages  on  account  of  fruit  appropriated  by  the 
defendants-respondents.  The  defendants  pleaded  that  the  land  in  suit 
was  their  sir  and  that  the  suit  was  not  cognizable  by  a  Civil  Court. 

The  Court  of  first  instance  (Munsif  of  Allahabad)  found  that  the  land 
was  sir  of.  the  defendants  of  which  they  had  become  ex-proprietary 
tenants,  and  that  consequently  the  suit  was  not  within  his  jurisdiction  ; 
and  be  dismissed  it. 

Oa  appeal  by  the  plaintiffs,  the  lower  appellate  Court  (District  Judge 
of  Allahabad)  dismissed  the  appeal,  on  the  finding  [122]  that  the  defen; 
dants  were  either  proprietary  or  ex-proprietary  tenants  and  that  in  either 
event  on  the  case  as  framed  by  the  plaintiffs  a  Civil  Court  bad  no  juris- 
diction. 

The  plaintiffs  appealed  to  the  High  Court. 

Munshi  Ram  Prasad  and  Pandit  Sundar  Lai,  for  the  appellants. 

Mr.  T.  Conlan  and  Maulvi  Mahmud  Hasan,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BUKITT,  J.  —  The  plaintiffs  in  this  suit  purchased 
fourteen  out  of  sixteen  annas  owned  by  the  defendants  in  a  village.  They 
brought  their  suit  to  obtain  possession  of  a  portion  of  the  sir  land  in  the 
village,  which  had  been  held  by  the  defendants  as  sir  at  the  time  of  sale. 
They  have  relied  upon  a  ruling  of  the  Board  of  Revenue  of  these  Provinces, 
according  to  which,  if  it  is  correct,  s.  7  of  Act  No.  XII  of  1881  can 
never  apply  so  long  as  the  zemindar  retains  the  minutest  fraction  of  his 
proprietary  right  .in  the  village,  all  of  his  interest  in  which  except  such 
fraction  he  has  sold.  As  we  have  understood,  the  Board  of  Revenue's 
decision,  that  Board  considered  that  the  section  only  applied  when  the 
zemindar  lost  or  parted  with  all  his  proprietary  rights  and  ceased  to  have 
any  proprietary  rights  in  the  village.  The  object  of  the  Legislature  in 
enacting  s.  7  was  to  provide  some  sort  of  protection  to  proprietors 
of  land  whose  rights  were  parted  with  either  by  private  contract  or  auction 
gale.  The  Legislature  intended  that  such  proprietors  should  not  be  cast 

•  Second  Appeal,  No.  1261  of  1893,  from  a  deoree  of  F.E.  Elliot,  Esq.,  District 
Judge  of  Allahabad,  dated  the  26th  September  1893,  confirming  a  deoree  of  Nand  Laf 
Banerji,  Esq.,  Munsif  of  Allahabad,  dated  the  12th  July  1993. 
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1898       on  tbe  world,  but  should  still  be  left  with  some  interest  in  the  lands  which 

DBC.  13,     they  had  held  as  their   sir.     It  accordingly  enacted    that    they    should 

become  ex-proprietary  tenants  of  the  sir  land  held  by  them  at  the  time 

APPEL-     when  their  proprietary  rights  were  lost  or  parted  with.     The  Legislature 

LATE       also  further  favoured  such  proprietors  by  enacting  that  the  rent  payable  by 

ClvlL.       them  should  be  4  annas  in  tbe  rupee  Jess  than  the  prevailing  rate  payable 

'      by  tenants-at-will  for  land  of   similar  quality  and  ?with   similar  advan- 

18  A.  121=  tages. 

IB  A.W.N.  If  we  were  to  read  this  section  and  apply  it  as   it  was   read  and 

(1881)  12.  applied  by  the  Board  of  Eevenue,  the  object  of  tbe  Legislature  would 
be  frustrated  by  an  evasion  of  the  statute.  One  is  well  [123]  aware 
that  attempts  are  frequently  made  to  evade  the  effect  of  s.  7,  and  we 
should  be  opening  a  door  through  which  it  would  be  possible  for  such 
evasions  to  become  general  in  these  Provinces.  All  that  would  be  necessary 
if  the  ruling  of  the  Board  of  Eevenue  is  correct,  to  prevent  the  arising  of 
ex-proprietary  rights  would  be  for  a  purchaser  on  a  sale  from  a  zemindar 
to  leave  with  the  zemindar  the  minutest  fraction  of  the  proprietary  rights 
which  he  had.  He  would  still  be  a  proprietor,  no  matter  how  small  the 
fraction  was,  and,  according  to  the  Board  of  Eevenue,  s.  7  would  not 
apply,  although  the  proportion  of  sir  represented  by  the  fractional  interest 
remaining  in  the  zemindar  might  be  represented  by  the  one- hundredth 
part  of  a  bigha.  Further,  according  to  tbe  Board  of  Eevenue,  that  one- 
hundredth  part  of  a  bigha  would  be  the  only  scrap  of  land  in  the  village 
of  which  tbe  unfortunate  zemindar  could  ever  become  an  ex- proprietary 
tenant.  That  could  not  have  been  the  protection  which  the  Legislature 
intended  to  afford  by  s.  7.  The  first  Court  dismissed  tbe  suit.  The 
lower  appellate  Court  dismissed  the  appeal.  We  dismiss  this  appeal  and 
confirm  the  decrees  below  with  costs. 

Appeal   dismissed. 


i    A.  123  =  16  A.W.N.  (1896)  13. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


DEBI  PBASAD  (Plaintiff)  v.  BALDEO  (Defendant).* 
[13th  December,  1895.] 

Civil  Pravedure~  Code,  s.    276 — Excu'.ion  of  decree — Attachment— Lease   of   proferty 
under  attachment. 

Held  that  a  zar-i  peshqi  leaee  and  an  ordinary  agricultural  lease  made  by  a 
judgment-debtor  of  property  under  attachment  were  alfenations  which  were  void 
by  reascn      the  prohibition  contained  in  section  276  of  the  Code  of  Civil  Pro- 
cedure. 

[Appr.,  20  A.  349  (351)  ;  R.,  17  C  L.J.  384  (386)  =  17  Ind.  Gas.  1  J  13  C.P  L.R   145  ; 
15  C.P  L.R.  6.] 

THE  plaintiff  in  this  case  sued  for  possession  of  immoveahle  property 
and  cancellations  of  two  leases  of  the  said  property.  His  case  was  that  he 
was  purchaser  of  certain  property,  including  that  in  suit,  at  an  auction 
sale  under  decrees  held  by  one  Gobardan  and  by  others  against  one 
Balbhaddar  Singh,  and  had  obtained  confirmation  of  the  sale  and  formal 

''•  Second  Appeal,  No.  1174  of  1893.  from  a  decree  of  Babu  Baijnatb,  Subordinate 
Judge  of  Agra,  dated  the  28th  July  1893,  reversing  a  decree  of  Babu  Hari  Mchac 
Banerji,  Mursif  of  Agra,  dated  the  Gib.  March  1893. 
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delivery  of  the  property  sold  ;  bub  [124]    that  the   judgment-debtor  had,       18§8 
while  the   said  property    was  under  attachment,  leased  certain  portions     DEC.  13, 
of  it  by  two  leases  dated  tbe  28th  of  April  1890,  and  the    IGlh  of  July 
1890,  to  the  defendant  Baldeo.  APPEL- 

The  defendant  Baldeo  resisted  the  suit  principally  oa  the  ground  LATE 
that  the  leases  were  executed  in  gool  faith,  and  not  whilst  fche  property  CIVIL 
comprised  therein  was  under  attachment.  __ 

The  Court  of  first   instance  (Munsif   of   Agra)    found    that  the  two  18  4  123a« 
leases  in  question  were  fraudulent  transactions   and    executed    whilst  the   16  &.W.H, 
property  was  under  attachment  in  contravention  of  s.  276  of  the  Oode  of     (1896)  13. 
Oivil  Procedure,  and  that  the  plaintiff  was   entitled  to  the    possession  and 
mesne  profits  claimed  by  him.    Ic  accordingly  decreed  the  plaintiff's  claim. 

The  defendant  Baldeo  appealed. 

The  lower  appellate  Court  (Subordinate  Judge  of  Agra),  although 
agreeing  with  the  finding  of  fact  of  the  Court  below  that  the  leases  were 
executed  during  the  subsistence  of  the  attachment,  held  that  the  leases 
were  not  void,  bub  voidable  only  at  the  instance  of  the  decree-holders  to 
defraud  whom  they  were  executed  and  as  one  of  these  decrea-holders  was 
said  to  be  Baldeo,  the  defendant  himself,  and  the  other,  one  Paras  Rim, 
had  raised  no  objection,  it  decreed  the  appeal  and  dismissed  the  plaintiff's 
suit.  The  plaintiff  thereupon  appealed  to  the  High  Court. 

Pandit  Bishambur  Nath,  Pandit  Sundar  Lai  and  Pandit  Moti  Lai, 
for  the  appellant. 

Munshi  Bam  Prasad  or  the 


JUDGMENT. 

EDGE.'C.J.,  and  BURKITT.  J.  —  Whilst  property  was  under  attach- 
ment the  judgment-debtor  granted  two  leases  of  it.  The  plaintiff  in  this 
suit  purchased  that  property  at  an  auction-sale  held  in  execution  of  the 
decrees  under  which  the  property  was  under  attachment.  Section  276  of 
the  Code  of  Civil  Procedure  is  nob  limited  to  cases  in  which  the  alienation 
is  unfavourable  to  the  judgment-creditor.  It  prohibits  an  alienation  alto- 
gether. There  were  two  leases  granted  in  this  case  by  the  judgmsnt-debtor. 
The  one  was  a  zar-i-peshgi  and  the  other  an  ordinary  agricultural  lease. 
[12S]  They  were  private  alienations  of  the  property  attached.  We  declare 
that  by  reason  of  s.  276  of  the  Code  of  Civil  Procedure  the  two  leases 
above  referred  to  ware  void.  We  allpw  the  appeal  with  costs  in  all 
'Courts,  and  setting  aside  the  decree  of  the  Court  below,  we  restore  the 
decree  of  the  first  Court. 

Appeal  decreed. 


18  A.  125=16  AWN     (1895)  1. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


JlNO  (Defendant)  v.  MANON  (Plaintiff).*     [13bh  December,   1895.] 

Pleadings — Suit,  frami  of— Plaint  asking  for  reliefs   inconsistent   with    eaih  other  — 
Plaint  so  framed  no  ground  for  dismissing  suit. 

Held  that  the  faot  that  a  plaintiff  claims  in  his  plaint  two  alternative   reliefs 
which  are  inoonsistent  with  each  other  is  no  ground  in  itself  for  the  dismissal  of 

*  First  Appeal,  No.  130  of  1893,  from  %  decree  of  Babu  Baowal  Singh,  Subordinate 
Judge  of  Saharanpur,  dated  the  30th  March,  1893, 
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1895  the  suit.    lyappa  v.    Ramalikhshwamma  (1)  dissented  from;  Mahomed  Baksh 

~F      .„      .  Khan  v.  Husseini  Bibi  (2)  referred  to. 

— —    '      lf.,5  L.B.R,  251  (253)  =9  Ind.  Cas.  469  (470)  ;  4  Bur.  L.T.    124  :  IOC.  174  ;  Appr., 

APPHL-  34  °-  51=4  C.L.J.  437  =  11  C.W.N.  20=1  M.L.T.  364 :  5  ind.  Cap.  745  (746)=* 

6N.L.B.  33  (35).] 
LATE 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 

y- 

Court. 

18  A.  125=  Mr.  T.  Conlan,  Mr.  Muhammad  Raoof  aqd  Pandit  Sundar  Lai,  for  the 

16  A.W.N.     appellant. 
(1896)  l.  The  Hon'ble   Mr.  Colvin,  Munshi  Ram  Perasad  and    Babu  Durga 

Charan  Banerji,  for  the  respondent. 

JUDGMENT. 

BANERJt  and  AIRMAN,  JJ. — The  suit  out  of  which  this  appeal  has 
arisen  was  brought  by  the  respondent,  Musammat  Manon,  against  the 
appellant,  Musammat  Jino,  and  three  other  defendants.  The  plaintiff's 
suit  was  dismissed  against  these  other  defendants  and  decreed  against 
Musammat  Jino,  who  now  appeals. 

The  object  of  the  suit  was  to  avoid  a  bond,  bearing  date  the  21st  of  July 
1889,  and  purporting  to  have  been  executed  by  Musammat  Manon  in 
favour  of  Musammat  Jino.  The  avoidance  of  the  bond  was  asked  for  on 
two  grounds  :  First,  that  it  was  a  forgery  and  never  was  executed  by  the 
plaintiff,  and  next  (in  the  event  of  the  Oourt  not  finding  the  bond  to  be  a 
forgery,),  that  it  was  void  for  want  of  consideration. 

[126]  The  bond  recites  that  gold  mohurs  and  oranments  to  the  value  of 
Es.  51,100  had  been  deposited  in  trust  with  Musammat  Manon  by 
Musammat  Jino,  and  that  these  had  been  accidentally  lost  by  Musammat 
Manon.  It  sets  forth  that  out  of  this  amount  Es.  3,100  had  already  been 
paid,  and  covenants  to  pay  the  balance,  Es  48,000,  in  a  lump  sum  in  the 
course  of  ten  years.  As  security  for  the  payment  of  this  balance  the 
obligor  hypothecates  her  landed  property.  The  bond  provides  further 
that  in  the  event  of  the  obligor  dying  within  the  ten  years  the  amount 
secured  may  be  recovered  from  the  hypothepated  property  with  interest 
at  12  annas  per  cent,  per  mensem. 

The  plaint  alleges  that  the  defendants  colluded  wifch  one  another  to 
forge  the  bond,  and  that  in  order  to  supply  a  consideration  for  the  bond 
,they  invented  the  story  of  the  deposit  of  the  gold  mohurs  and  jewelry. 
The  plaintiff  denies  that  any  property  belonging  to  Musammat  Jino  was 
ever  deposited  with  her,  and  pleads  that  if  property  had  been  deposited 
and  stolen  she  would  not  have  been  liable  to  make  good  the  loss.  With 
reference  to  this  last  plea,  it  may  be  observed,  that  it  is  not  alleged  in 
the  bond  that  the  property  was  stolen. 

In  the  plaint  as  originally  framed,  two  reliefs  in  the  alternative  were 
claimed : — 

(1)  "  That  it  may  be  declared  by  the  Court  that  the   bond    aforesaid, 
dated  the  21st  of  July  1889,  and  registered  on  the  23rd  of  July   1889,  for 
Es.  48,000,  was  not  executed  by  the  plaintiff,  nor  was  it  executed  legally 
on  her  behalf,  nor  was  it  registered  formally. 

(2)  "  That  in  case  of  the  Court  hesitating  to  grant  the  above  relief,  it 
may  at  least  be  declared  that  the  bond  aforesaid  is  waste  paper,   and  the 
contract  set  forth  therein  null  and  void  for  want  of  actual  and  valid  consi- 
deration. 

(1)  13  M.  549.  (2)  15  I.A,  81, 
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By  an  amendment  dated  the  7th  of  March  1891,  the  following  was 
substituted  for  the  two  reliefs  set  forth  above  : — 

"The  plaintiff  prays  that  by  decision  of  the  Court  the  bond 
dated  the  21st  of  July  1889,  and  registered  on  the  23rd  of  July 
[127]  1&89,  for  Rs.  48,000,  may  be  declared  to  be  null  and  void  as  against 
the  plaintiff.  " 

Both  in  the  lower  Court  and  here  it  was  contended  on  behalf  of  the 
defendant  that  the  suit  as  brought  would  not  lie.  In  supporb  of  this  con- 
tention we  are  referred  to  the  decieiou  in  the  case  of  lyappa  v.  Ramalak- 
shmamma  (1).  The  learned  Judges  who  decided  that  case,  in  the  course 
of  their  judgment,  observe  as  follows  : — 

"  The  gist  of  the  plaintiff's  charge  against  the  defendant  was  that  she 
never  had  executed  a  sale-deed  in  his  favour,  and  that  the  document  set 
up  by  him  was  a  forgery.  It  was  not  competent  to  the  plaintiff  to  combine 
wifch  this  charge  as  an  alternative  the  wholly  inconsistent  charge  that  if 
she  did  execute  the  document  no  consideration  was  received  by  her,  or 
that  fraud  was  practised  upon  her.'"  The  case  referred  to  was  disposed 
of  on  another  ground,  and  the  above  remark  was  consequently  an  obiter 
dictum. 

But  if  the  above  extract  contains  a  correct  statement  of  the  law,  the 
suit  of  the  respondent  here  ought  to  have  been  thrown  out,  as  she  has 
done  what  the  learned  Judges  in  the  Madras  case  held  it  was  not  compet- 
ent for  a  plaintiff  to  do,  that  is,  combined  with  a  charge  of  forgery  "  the 
wholly  inconsistent  charge  that  if  she  did  execute  the  document  no-consi- 
deration was  received  by  her.  "  But  we  find  ourselves  unable  to  follow 
the  learnad  Judges  who  decided  the  case  of  lyappa  v.  Ramalakshmamma 
in  holding  that  a  Court  has  power  to  throw  out  a  suit  on  the  ground  that 
in  its  opinion  the  plaint  sets  up  two  inconsistent  cases.  If  a  plaintiff 
chooses  to  come  into  Court  on  a  plaint  which  contains  allegations  incon- 
sistent with  one  another,  this  circumstance  might  militate  strongly  against 
the  plaintiff  succeeding  in  the  suit.  But  we  do  not  think  a  Court  would 
be  justified  on  this  ground  alone  in  dismissing  the  suit.  We  are  of  opinion 
that  the  Code  of  Civil  Procedure  does  not  give  a  Court  power  to  reject  such 
a  plaint.  It  is  true  that  under  s.  53  (b)  (Hi)  of  the  Code  a  plaint  may 
be  returned  for  amendment,  if  it  "joins  causes  of  action  which  ought  not 
to  be  joined  in  the  same  suit."  But  this,  we  consider,  refers  to  causes 
[128]  of  action  the  joinder  of  which  is  prohibited  by  s.  44  of  the  Code. 

The  learned  Judges  who  decided  the  Madras  case  refer  to  a  judgment 
of  the  Privy  Council,  Mahomed  Buksh  Khan  v.  Hosseini  Bibi  (2),  as  sup- 
porting the  proposition  laid  down  in  the  passage  quoted.  That  was  a  suit 
brought  to  set  asiilo  a  deed  of  gift.  In  their  judgment  their  Lordships  of 
the  Privy  Council  say  :— "  The  only  ground  of  action  alleged  in  the  plaint 
is  that  the  hibbanama  of  the  30bh  of  May  1881  was  a  fabricated  document, 
and  that  her  (i  e.,  the  plaintiff's)  alleged  signature  was  a  forgery."  One 
of  the  issues  framed  in  the  case  wis  as  follows: — '"'Whether  the  hibba- 
nama on  behalf  of  Shahzadi  Bibi  is  genuine  and  valid  and  executed  with  her 
knowledge  and  consent,  or  whether  it  was  manufactured  without  her 
knowledge  and  consent,  or  whether  it  was  executed  under  undue 
influence." 

With  reference  to  this  issue  the  Privy  Council  observe  : — "In  their 
Lordships'  opinion  the  latter  part  of  that  issue  ought  not  to  have  been 
admitted.  It  was  absolutely  inconsistent  with  the  case  made  by  the 
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(1)  13  M.  549. 
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1895       plaintiff.     It  only  becomes  possible  on  tbe  assumption  that  the  alleged 

DEC.  13.     cause  of  action  was  unfounded.     There  was  another  issue  which  also  was 

only  admissible  on  that  assumption,  namely,  3rd,  whether,  ID    case  the 

APPEL-     said   hibbanama  is  proved  to  ba  genuine,    it    is    invalid  on  any  ground 

LATE       according  to  Muhammadan  law." 

ClViL  ^ufe  n°fcwi'h8tanding  this  observation  their  Lordships  go  on  to  say : 

'      — "  The  questions  therefore  which  had  to  ba  decided  by  the   Court,  and 

18  A.  125=    which  now  have  to  be  considered  by  their  Lordships,    are  these  : — First, 

16  A.W.N.    was  the  deed  really  executed  by  Shahzadi  ?     Secondly,  if  so,  are  there 

(1896)  1.     any  circumstances  which  go  to  prove  that  it  ought  not  to  be  held  binding 

upon  her?  and  thirdly,  is  the  gift  valid  under  Muhammadan  law?"  And 

although  after  a  review  of  the  evidence    their    Lordships    find  that  tbe 

plaintiff's  plea  of  non-execution  is  false,  they  go  on  to  consider  the  question 

whether  the  deed  was  executed  under  undue  influence,  and    whether  it 

was  invalid  according  to  Muhammadan  law, 

[129]  The  plaintiff's  case  here  is  distinguishable  from  the  case  which 
was  before  the  Privy  Council,  in  that  the  plaintiff  does  not  rely  alone  on 
a  plea  of  non-execution. 

Having  regard  to  this,  and  also  to  the  manner  in  which  the  case 
before  the  Privy  Council  was  dealt  with,  we  are  unable  to  hold  that  tbe 
plaintiff's  suit  as  brought  will  not  lie. 

[The  Court  then  went  on  to  consider  the  merits  of  the  appeal,  and, 
finding  that  the  plaintiff  had  not  established  grounds  which  would  entitle 
her  to  avoid  the  bond,  decreed  the  appeal  and  dismissed  the  "plaintiff's 
suit.] 

Appeal  decreed. 


18  A.  129  =  16  A.W.N.  (1896)  14. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


PARE  ATI  (Plaintiff)  v.   NlADAR  (Defendant)*     [13th  December,  1895.] 

Lambardar — Irregular. appointment  of  limbar lar  by  Collector— Landlord  and,  tenant — 
Co  sharers— Right  of  tenant  to  pay  his  entire  rent  to  individual  co-sharer. 

Held  that  where  tbe  Collector  of  a  district  appointed  by  order  one  of  two  co- 
sbarers  in  a  inalial  to  be  lambardar  and  directed  tbe  tenants  to  pay  rent  to  her,  no 
lambardar  having  been  appointed  at  the  settlement  of  the  mihal,  or  at  any  time 
by  agreement  between  the  oo-sharers,  euoh  appointment  by  the  Collector  did  not 
empower  the  lambardar,  so  appointed  to  collect  the  rants  of  the  tenants. 

Held  ulso  that,  in  tbe  absence  of  either  an  arrangement  recorded  at  the  settle- 
ment under  s.  65  of  Act  No.  XIX  of  1873,  or  a  local  custom  or  speoial  contract, 
one- of  several  oo-sharers  in  a  malnl  could  not  be  taken  to  have  a  general  right 
to  receive  tbe  whole  of  the  rent  payable  by  a  tenant  in  the  mahil. 

Tnit  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  E.  A.  Howard  and  Mr.  Abdul  Baoof,  for  tbe  appellant. 
Pandit  Sundar  Lai,  for  the  respondent. 


*  Sscond  Appeal,  No.  1275  oi  1893,  from  a  decree  of  H.  Baseman.  Esq.,  District 
Judge  of  Babaranpur,  dated  the  28th  August  1893,  reversing  a  decree  of  Pandit  Kanbya 
Lai,  Assistant  Collector  of  Muzaffarnagar,  dated  the  6th  September  1892. 

792 


YIII]  PARE  ATI  V.   NIADAR  18  All.  131 

JUDGMENT.  1895 

EDGE,  O.J.,  and  BURKITT,  J.— This  was  a  suifc  for  rent  of  an  agricul-     DEO-  13> 
tural  holding  brought  under  Act  No.  XII  of  1881  by  one  of  two  co-sharers      . 
in  "a  mahal  against  a  tenant.     The    two  co-sharers  are  the  widows    of       _  .11  " 
the  late  Baldeo  Sahai,  who  was  sole  owner  of  the  mahal.     The  tenant      nTVTT 

pleaded  payment  to  the  widow,  who  is  not  [130]  a  party  to  this  suit.        ' 

The  first  Court  decreed  the  claim.  The  District  Judge  dismissed  the  suit  18  A.  129  =» 
in  appeal.  The  plaintiff,  Musammat  Parbati,  has  brought  this  appeal.  16  A.W.N. 
There  was  at  the  settlement,  so  far  as  the  evidence  on  the  record  goes,  no  (1896/  14. 
arrangement  made  by  the  Settlement  officer,  or  agreed  to  by  the  co-sharers, 
as  to  the  manner  in  which  lambardars  or  co-sharers  in  this  mahal  were  to 
collect  from  the  cultivators,  and  consequently  there  is  no  record  in  the 
settlement  of  any  such  arrangement ;  possibly  for  the  reason  that  there 
\vas  then  no  necessity  Tor  any  such  arrangement,  there  being  then  one  scle 
proprietor  of  the  mahal.  The  Collector  of  the  district  by  an  order  of  the  7th 
of  May  1892  appointed  Musammat  Parbati,  one  of  the  co- sharers,  to  be 
lambardar  of  the  mahal,  and,  as  we  are  told,  directed  that  the  tenants  should 
pay  their  rents  to  Musammat  Parbati  as  lambardar.  What  power  in 
law  the  Collector  had  in  this,  particular  case  to  direct  that  the  rents 
should  be  paid  to  a  lambardar  whom  he  appointed  to  an  office  created 
hy  himself  and  not  created  at  the  settlement  or  by  arrangement 
between  the  co-sharers,  we  fail  to  see.  We  were  referred  to  a  decision  in 
Ganga  Sahai  v.  Ganga  Bahhsh  (1).  That  case  is  not  in  point.  There  at 
the  settlement  the  office  of  lambardar  was  created  and  the  lambardar  was 
the  person  to  receive  the  rents,  and  in  the  wajib-ul-arz  it  was  stated  that 
the  lambardar  collected  the  rents.  Ifc  was  contended  here  on  behalf  of  the 
respondent  that  any  co-sharer  has  authority  to  receive  the  whole  of  the 
rent  payable  by  a  tenant,  and  is  only  liable  to  account  therefor  to  the 
co-sharers.  That  is  a  proposition  too  general  to  meet  with  our  acceptance. 
If  that  general  proposition  were  correct,  it  would  be  difficult  to  under- 
stand the  object  of  s.  106  of  Act  No.  XII  of  1881.  No  doubt  it  may  be 
recorded  under  s.  65  of  Act  No.  XIX  of  1873,  at  the  settlement  that 
each  co-sharer  may  receive  rent  from  the  tenants,  or  there  may  be  a 
local  custom  or  special  contract  to  that  effect.  Here  there  is  neither  local 
custom  nor  special  contract,  nor  a  record  under  s.  65  of  Act  No.  XIX 
of  1873.  We  are,  in  this  particular  case,  unable  to  say  that  the 
Court  below  was  [131]  wrong  in  holding  that  the  receipt  given  by 
Musammat  Sundar,  one  of  the  two  co-sharers,  was  a  valid  receipt  and 
discharge  for  the  rent  due.  We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


A  VIII— 100 


(1)  10  A.W.N.  (1890)  3. 
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1895  ISA.  131  =  16   H.W.N    (1896)  2. 

DB014,  APPELLATE  CIVIL. 

APPEL-           Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 
LATE  

'        SALIMA.  BIBI  AND  OTHERS  (Defendants)  v.   SHEIKH    MUHAMMAD 

18  A.  131=  AND  OTHERS  (Plaintiffs).*      [Hth  December,  1895.] 

16  A.W.N.    Cause  of  action,  definition  o/— Miyoinder  of  causes  of  action  -Civil  Procedure  Cod?, 
(1896)  2.  ss.  31,  45,  63. 

The  term  'oauae  of  action"  as  used  in  sg.  31  and  45  of  the  Code  of  Civil 
Procedure  is  there  used  in  the  same  sense  as  it  i?  usad  in  English  l*w,  i.e.,  a 
oause  of  action  means  every  fact  which  it  would  be  neoassiry  for  tha  plaintiff  to 
prove,  if  traversad,  in  order  to  support)  his  right  to  the  judgment  of  the  Court. 
It  doss  not  comprise  every  piece  of  evidence  which  is  necessary  to  prove  each  fact, 
but  every  fact,  which  is  necessary  to.  be  proved. 

Where  three  plaintiffs  brought  a  joint  suit  for  tha  possession  of  immovable 
property,  in  which  two  of  them  were  claiming  half  the  property  under  a  title  by 
inheritance,  and  the  third  was  claiming  the  other  half  of  the  property  in  virtue 
of  a  sale  thereof  to  him  by  the  first  two  plaintiffs,  held  that  the  suit  BO  framed 
was  bad  for  misjoindor  of  causes  of  action,  and  that  the  plaint  should  be  returned, 
that  the  plaintiffs  might  elect  which  of  them  should  proceed  with  the  suit. 

Jugobundhoo  Dutt  v.  Mrs.  C  B  Miseyk  (1),  Anu:id  Chunder  Ghose  v.  Kimul 
Narain  Qhose  (2).  Prim  Shook  v.  Bheekco  (3),  Cooke  v.Gill  (4),  Readv.  Brown  (5), 
Smurthuaite  v.  Wannay  (61,  Musummat  Chand  Kour  v.  Panao  Singh  (7), 
Murti  v.  Bhola  Ram  (8),  Nusserwa-iji  Menvinji  Pandajj  v  Gordon(Q)  Ramanuja 
v.  Devanayaka  (10),  and  Ram  Sevak  Singh  v.  Nakched  Singh  (ll)  referred  to. 

[N.F.,  33  C.  367  =  10  C.W.N.  508  ;  2  O.C.  149  (173)  ;  F.,  18  A.  219  ;  2  C.L.J.  602  (607); 
R.,  18  A.  396  ;  18  A.  403  (405; ;  18  A.  432  (434)  ;  23  A.  167  (170)  ;  27  M.  80  ;  34 
M.  55  (56)  =  8M.L.T.  6  =  6  Ind.  Cap.  15  =  (19IO)  M.W.N.  229  ;  7  Ind.  Oas.  75 
(78) ;  13  C.P.L.E.  130  (135);  3  0.0.  176  ;  3  O.C.  215  J  38  P.R.  1903  =  87  P.L.R. 
1903  ;  D.,  16  Ind.  Gas.  623  (624),] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Munshi  Ram  Prasad,  for  the  appellants. 
Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  0.  J.,  and  BUHKITT,  J. — This  appeal  has  been  brought 
by  the  defendants  from  the  decree  of  the  Subordinate  Judge  of  Jaunpur. 
The  plaintiffs  in  the  suit  are  Sheikh  Muhammad,  the  [132]  son, 
and  Musammab  Nisha  Bibi,  the  widow  of  Sheikh  Imam  Bukhsh, 
deceased,  and  Sheikh  Akbar  Ali.  The  suit  is  one  in  which  the 
plaintiffs  claim  to  be  declared  sharers  of  one-half  and  the  defendant  No.  3 
sharer  in  the  other  half  of  the  property  set  forth  in  the  list  accompanying 
the  plaint,  and  the  plaintiffs  further  claim  a  decree  for  possession  of  the 
half  share  of  the  property  included  in  the  list.  The  plaintiffs  further  claim 
a  large  sum  as  mesne  profits,  and  other  reliefs.  The  two  first-mentioned 
plaintiffs  whom  we  shall  call  plaintiffs  Nos.  1  and  2,  claim  title  through 
Sheikh  Imam  Baksh,  deceased,  and  in  the  eighth  paragraph  of  the  plaint 

*  First  Appeal  No.  136  of  1892,  from   a  decree  of  Rai  Anant  Ram,  Subordinate 
Judge  of  Jaunpore,  dated  the  12th  March  1892. 

(1)  W.R.  (1864)  81.  (-2)  2  W.R.  219.    • 
(3)  N.W.P.H.C.R.  (1868)  242«(3  Agra  H.C.R.  242).  (4)  L.R.8  O.P.  107. 

(5)  L  R.  22  Q.B.D.  128.  <6)  L.R.  (1894)  A.C.  494. 

(7)  15  I.A.  156.                            (8)  16  A.  165.  (9)  6  B.  266. 
(10)  8  M.  361.                       .      (11)  4  A.  261. 
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it  is  alleged: — "The  plaintiffs  Nos.  1  and  2  have  sold  one-half  out  of 
their  half-share  in  the  property  in  suit  to  plaintiff  No  3,  and  so  the 
plaintiff  No.  3  ha3  also  joined  in  the  suit."  The  defendants  by  their 
pleadings  denied  the  title  of  the  plaintiffs,  and  also  pleaded  that  the 
suit  was  bad  for  misjoinder  ;  it  is  with  the  latter  plea  that  we  propose  to 
deal  in  this  judgment.  The  Subordinate  Judge  gave  the  plaintiffs  a  decree 
for  their  claim  in  part ;  from  that  decree  this  appeal  has  been  brought  by 
the  defendants.  In  this  judgment  we  do  not  propose  to  express  any 
opinion  on  the  alleged  title  of  the  plaintiffs  or  on  any  issue  arising  in  the 
case,  except  that  raised  by  the  plea  of  misjoinder  of  parties  and  causes 
of  action. 

The  suit  was  instituted  on  the  21st  of  May  1891.  The  alleged 
assignment  by  the  plaintiffs  Nos.  1  and  2  to  the  plaintiff  No.  3,  Sheikh 
Akbar  Ali,  was  by  a  sale-deed  alleged  to  have  been  executed  on  the  9th  of 
October  1889,  by  which  the  plaintiffs  No?.  1  and  2.  acknowledging  to 
have  received  the  entire  consideration  of  7,000  rupees,  purported  to  sell 
and  assign  to  Sheikh  Akbar  Ali  a  moiety  of  their  alleged  share  in  certain 
zemindari  property  and  houses  and  in  debts  due  to  them.  In  the  detail 
at  the  end  of  the  sale-deed  of  the  property  sold,  the  specific  shares, 
the  title  to  which  the  dead  purported  to  pass,  are  set  forth  Assuming 
for  present  purposes  that  the  sale-deed  did  pass  to  Akbar  Ali  the 
interest  which  it  purported  to  assign,  and  that  the  plaintiffs  Nos.  1 
and  2  had  title  to  that  share  in  the  property,  the  moiety  of  which  the 
deed  ourporfced  to  assign,  it  is  obvious  that  the  plaintiffs  Nos.  1  and  2 
[133]  bad  not,  at  the  time  when  the  suit  was  instituted,  any  interest  in 
the  moiety  of  the  half-share  "  which  the  deed  purported  to  pass  to  Sheik 
Akbar  Ali,  and  that  at  the  time  when  the  suit  was  instituted  Sheik  Akbar 
Ali  bad  no  interest  in  the  moiety  of  the  half-share  originally  of  the  plain- 
tiffs Nos.  1  and  2,  which  was  not  by  that  deed  assigned  to  him.  It  is 
also  manifest  that  at  the  commencement  of  this  suit  the  plaintiffs  Nos.  1 
and  2  nad  no  cause  of  action  in  respect  of  the  alleged  wrongful  possession 
by  the  defendants  of  the  sbare  which  the  plaintiffs  Nos.  1  and  2  had  as- 
signed to  Sheik  Akbar  Ali,  and  similarly  that  Sheik  Akbar  Ali  at  the 
institution  of  this  suit  had  no  cause  of  action  in  respect  of  that  part  of 
ihe  share  of  the  plaintiffs  Nos.  1  and  2  which  had  not  been  assigned  to 
him.  The  Subordinate  Judge  decided  that  there  was  no  misjoinder  of 
parties;  or  of  causes  of  action.  The  defendants  have,  by  their  memo- 
randum of  appeal,  alleged  that  the  claim  is  bad  for  misjoinder.  On  be- 
half of  the  plaintiffs  it  was  contended  before  us  that  the  cause  oi  action 
of  all  the  plaintiffs  was  joint  ;  that  the  common  cause  of  action  of 
the  plaintiffs  was  the  alleged  wrongful  withholding  by  the  defendants 
from  the  plaintiffs'  of  possession  ;  and  that  in  any  event  the  plaintiffs 
were  entitled,  under  section  45  of  Act  No.  XIV  of  1882,  to  unite  in 
this  suit  their  several  causes  of  action,  if  in  fact  their  causes  of 
action  were  several,  and  reliance  was  placed  upon  some  decisions  in  India, 
according  to  which  several  plaintiffs  having  several  titles  to  separate  sub- 
jects of  property  had  one  cause  of  action  if  they  were  dispossessed  at  the 
same  time  and  by  the  same  act  of  the  defendants.  On  behalf  of  the 
defendants  it  was  contended  that  the  cause  of  action  of  the  plaintiffs  Nos.  1 
and  2  was  distinct  and  separate  from  tbe  cause  of  action  of  the  plaintiff 
No.  3,  Sheik  Akbar  Ali  ;  and  that,  although  the  alleged  title  of  the  three 
plaintiffs  down  co  the  assignment  of  the  9th  of  October  of  1889  is  a  com- 
mon title,  and  although  the  plaintiffs  allege  a  wrongful  withholding  of 
possession  from  them  jointly,  the  plaintiffs  Nos.  1  and  2  and  the  plaintiff 
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1895       No.     3   had  not  within  the  meaning  of  s.  45  a  cause  of  action  at  the 

DEC.  14,  date  of  fche  suit  in  which  they  were  jointly  interested,  although  they  might 
[134]  be  mutually  interested  in  defeating  the  defendants  in  the  suit.  It 

APPEL-     was  also  contended  on  behalf  of  the  defendants-appellants  that  the  suit 
LATE        was  in  contravention  of  the  second  paragraph  of  s.   31  of  Act  No.  XIV 

ClVIL.      °f  18^2,  which  is  as  follows  : — 

"  Nothing  in  the  section  shall  be  deemed  to  enable  plaintiffs  to  join 
18  A,  131=    in  respect  of  distinct  causes  of  action." 
Ifr  A.W.N.  ln  addition  to  the  cases  which  will  be  subsequently  mentioned  by 

{1896}  2.  name  in  our  judgment,  the  following  cases  were  referred  to  in  the  course 
of  the  argument  on  the  question  which  we  have  to  decide :  Behari  Lai 
v.  Kodu  Ram  (1),  Mewa  Kuar  v.  Banarsi  Frasad  (2),  Haranomi  Dassi  v. 
Hari  Churn  Chowdhry(3}t  Fakitapa  v.  Ruddrapa  (4),  Bai  Shri  Majirajba  v. 
Magan  Lai  Bhai  Shankar  (5),  Loke  Nath  Surma  v.  Keshab  Ram  Doss  (6), 
and  James  Hills  v.  S.  G.  Clark  (7). 

In  order  to  understand  the  course  of  legislation  and  the  authorities 
on  this  subject,  it  is  necessary  to  refer  to  some  of  the  Codes  of  Civil  Pro- 
cedure which  preceded  the  present  Code.  By  s.  8  of  Act  No.  VIII 
of  1859,  it  was  enacted  . — "  Causes  of  action  by  and  against  the  same 
parties,  and  cognizable  by  the  same  Court,  may  be  joined  in  the  same  suit, 
provided  the  entire  claim  in  respect  of  the  amount  or  value  of  the  property 
in  suit  do  not  exceed  the  jurisdiction  of  such  Court."  Whilst  that  section 
was  in  force  it  was  decided  in  Jugobundhoo  Datt  v.  Mr.  C.  B.  Maseyk  (8) 
that  in  a  suit  by  two  plaintiffs  for  the  value  of  personal  property  plundered, 
of  which  one  plaintiff  claimed  to  be  the  proprietor  of  certain  articles,  and  the 
other  plaintiff  of  others,  if  the  cause,  the  time,  the  place  and  the  parties 
charged  be  the  same  in  both  instances,  the  fact  that  both  plaintiffs  had  not 
a  joint  interest  in  the  whole  of  the  property  plundered  by  the  defendants 
was  insufficient  to  put  them  out  of  Court.  Whilst  the  same  section  was 
in  force  it  was  decided  in  Anund  Chunder  Ghose  v.  Kumul  Narain 
Ghcse  (9)  that  where  a  village  had  been  divided  into  four  separate 
[135]  portions  amongst  four  different  parties  who  were  afterwards  dis- 
possessed under  one  and  the  same  survey  award,  which  demarcated  the 
Tillage  as  appertaining  to  the  share  of  another  person,  the  four  persons 
dispossessed  had  a  common  cause  of  action  and  could  jointly  sue  the 
person  to  whom  possession  of  their  four  separate  portions  of  the  village 
had  been  given.  That  case  was  expressly  decided  on  s.  8  of  Act  No.  VIII 
of  1859,  the  learned  Judges  holding  that,  "  as  the  survey  award  was  one 
act  by  which  all  the  plaintiffs  were  dispossessed  and  defendant  put  in 
possession  of  the  one  village  which  had  been  divided  into  four  portions, 
the  four  sets  of  proprietors  of  the  village  aggrieved  by  that  one  act 
had  a  common  cause  of  action."  The  next  case  to  which  we  will  refer 
is  that  of  Prem  Shook  v.  Bheekoo  (10).  That  case  arose  under  section 
5  of  Act  No.  VIII  of  1859,  which  gave  Civil  Courts  jurisdiction  "  if, 
in  the  case  of  suits  for  land  or  other  immoveable  property,  such  land  or 
property  shall  be  situate  within  the  limits  to  which  their  respective 
jurisdiction  may  extend  ;  and  in  all  other  cases  if  the  cause  of  auction  shall 
have  arisen,  or  the  defendant  at  the  time  of  the  commencement  of  the  suit 
shall  dwell,  or  personally  work  for  gain,  within  such  limits."  That  was 


(1)  15  A.  380.  (2)  17  A.  533.  (3)  22  C.  833. 

(5)  19  B.  303.  (6)  13  C.  147.  (7)  14  B.L.E.  367. 

(8)  W.R.  (1864)  81.  (9)  2  W.R.  219. 

<10)  N.W.P.H.C.E.  (1868)  242  =  (3  Agra  H.C.E.  242), 
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a  suit  upon  a  bond  executed  in  the  Saharaupur  district.     The  suit  was       1893 
brought  in  the  Dehra  Court;  and  not  in  that  of  the  Saharanpur.Court.     In     DHO..H. 
that  case,  the  learned  Judges  held  that  the  Legislature  meant  to  give  juris- 
diction to  the  Court  where  the  facts  which   immediately  confer  the  right     APPEL- 
to  sue  occurred.     They  said  : — "  In  the  present  case  the  non-payment  of       LATE 
the  amount  of  the  bond,  is  the  circumstance  which  has  immediately  con- 
ferred  the  right  to  sue,  but  to   maintain  tho    suit  the  plaintiff  must  prove 
the  bond  the  non-payment  of  which  is  the  cause  of  suit.  "     In  1877,  Act  15  A.  131^ 
No.  X  of  1877  was  passed.     The  first  paragraph  of  s.  45  of  that  Act   16  A.W.H. 
was  as  follows  : — "  Subject  to  the  rules  contained  in  section  44,  the  plaintiff      (1896)  2. 
may  unite  in  the  same  suit  several  causes  of  action,  and  any  plaintiffs 
having  causes  of  action  against  the  same  defendant  or  defendants  may  unite 
such  causes  of  action  in  the  same  suit."     The  next  amendment  of  Civil 
[136]  Procedure  was  effected  by  Act  No.  XII  of  1879  ;  and  by  section  9 
of    that    Act    the    first    paragraph  of   s.  45  of  Act  No.  X  of  1877  was 
amended  by  substituting  for  that  paragraph   the  words  following: — "  Sub- 
ject to  the  rules  contained  in  Chapter  II  and  in  section  44,  the  plaintiff  may 
unite  in  the  same  suit  several  causes  of  action  against  the  same  defendant 
or  the  same  defendants  jointly  ;  and  any  plaintiffs  having  causes  of  action 
in  which  they  are  jointly  interested   against  the  same  defendant  or  the 
same  defendants  jointly  may  unite  such'causes  of  action  in  the  same  suit." 
The  same  wording  was  followed  in  section  45  of  the  present  Oode  of  Civil 
Procedure  (Act  No.  XIV  of  1882)  when  that  Code  was  passed.     Although 
it  appears  to  us  that  section  8  of  Act  No.  VIII  of  1859,  the  first  paragraph 
of  section  45  of    Act    No.    X    of    1877,  and  the  first  paragraph  of  the- 
present  Code  mean  the    same    thiug,    we    assume  that;  the  Legislature 
by  the  amendment  of  1877,    by    the    amendment  of  1879,  and  by  the 
wording  of  the  first  paragraph    of    section    45,  as  it  at  present  stands, 
intended  to  make  it  clear  that    their    intention  was  that  several  plain- 
tiffs could  only  join  in  suing  several  defendants  iu  one  suit  for  several 
causes  of  action    when   the   plaintiffs    were   jointly    interested  in  each 
and  all  of  such    causes    of    action,    and    that    the    second    part  of  the 
first  paragraph    of    section    45    is    merely    enacting    that    several  plain- 
tiffs jointly  interested  in  the    same    causes    of  action  against  the  same 
defendant  or  several  defendants    jointly    may    sue  in  the  same  manner 
as  by  the  first  part  of  that    paragraph    it  is  enacted  one  plaintiff  may 
sue  one  defendant  or    more    jointly    in    one  suit    on    several  causes  of 
action,  to  which  the  defendants,  if  more  than  one,  were  parties,  and  that 
it  did  not  iptend  to  confer   a  right  by  section   45  on  several  plaintiffs  to 
sue,  on  causes  of  action  which    were  nob   jointly    vested  in  them,  one  or 
•  more  defendants,  although   the  acts  of  all  the  defendants  jointly  might 
have  completed  a  separate  cause  of  action   of  each  several  plaintiff  and 
afforded  him  a  cause  of  action  on  which  he  could  sue  alone. 

The  cases  which  have  been  decided  on  section  5  of  Act  No.  VIII  of 
1859,  and  upon  section  17  of  Act  No.  X  of  1877,  and  [137]  upon 
section  17  of  Act  No.  XIV  of  1882,  whether  they  were  rightly  decided  or  not, 
do  not  appear  to  us  to  be  in  point.  The  difficulty  which  arose  under 
section  5  of  Act  No.  VIII  of  1859,  under  clause  (a)  of  section  17  of  Ace 
No.  X  of  1877,  and  under  clause  (a),  section  17  of  Act  No.  XIV  of  1882 
had  tobs  rneu,  and,  as  we  understand  those  decision,  what  they  meant 
was  that  the  cause  of  action  arises  when  the  last  act  necessary  for  consti- 
tuting a  cause  of  action  is  done  or  happens.  It  was  attempted  by 
explanation  III  to  section  17  of  Act  No.  XIV  of  1882  to  deal  to  some 
extent  with  the  difficulties  which  had  arisen  in  applying  clause  (a)  as  it 
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had  stood  in  secbion  17  of  Aofc  No.  X  of  1877,  and  as  it  had  stood  in  effect 
in  section  5  of  Act  No.  VIII  of  1859. 

The  question  which  we  have  to  consider. is — What  did  the  Legislature 
mean  when  it  used  in  the  last  paragraph  of  section  31  of  Act  No.  XIV  of 
1882,  the  words  "  distinct  causes  of-  action,"  and  what  did  it  mean  by  the 
first  paragraph  of  section  45  of  the  same  Act  ?  In  other  words,  did  the 
Legislature  mean  merely  by  cause  of  action  the  final  act  of  a  series  which 
constituted  a  cause  of  action,  or  did  it  mean  by  a  cause  of  action  all  those 
facts  which,  if  traversed  by  the  defendant  aud  not  proved  by  the  plaintiff, 
would  entitle  the  defendant  in  the  suit  to  judgment  ?  In  our  opinion  the 
Legislature,  when  it  used  the  terms  ''  cause  of  action"  and  "  causes  of 
action,"  meant  what  has  been  known  for  centuries  [see  GooJce  v.  Gill  (1)] 
to  tbe  law  in  England  as  a  cause  of  action  or  causes  of  action  and  did  not 
mean  that  a  cause  of  action  meant  a  cart  only  of  the  cause  of  action.  Ib  was 
held  by  Lord  Esher,  M.  R.,  in  Read  v.  Brown  (2),  that  a  cause  of  action  is 
"  every  faut  which  it  would  be  necessary  for  the  plaintiff  to  prove,  if 
traversed,  in  order  to  support  his  right  to  the  judgment  of  the  Court.  It 
does  not  comprise  every  piece  of  evidence  which  is  necessary  to  prove 
each  fact,  but  every  fact,  which  is  necessary  to  be  proved."  Fry,  L.  J.s 
agreed  :  and  said  : — "  Everything  which,  if  not  proved,  gives  the  defendant 
an  immediate  right  to  judgment  must  be  part  of  tbe  cause  of  action."  In 
the  same  case  Lopse,  L.J.,  said:— -"I  agree  with  the  definition  given 
[138]  by  the  Master  of  the  Bolls  of  a  cause  of  action,  and  that  it  includes 
any  fact  which  it  would  be  necessary  to  prove,  if  traversed,  in  order  to 
enable  a  plaintiff  to  sustain  his  action."  In  our  opinion  the  definitions 
above  quoted  from  the  judgments  in  Bead  v.  Brown  correctly  define  the 
term  "  cause  of  action,"  as  the  Legislature  intended  that  term  to  be  under- 
stood in  the  Code  of  Civil  Procedure.  That  those  definitions  were  correct 
may  be  inferred  from  tbe  judgments  of  the  learned  Lords  in  Smurthivaite 
v.  Hannay  (3)  and  of  their  Lordships  of  the  Privy  Council  in  Musammat 
Chand  Ruar  v.  Par  tab  Singh  (4).  In  Murti  v.  Bhola  Bam  (5)  the  Full 
Bench  of  this  Court  considered  that  the  cause  of  action  of  the  Code  of 
Civil  Procedure  Was  the  same  as  the  cause  of  action  as  defined  in  Bead  v. 
Brown.  In  Nesserwangi  Menvcmji  Panday  v.  Gordon  (6)  Sir  Charles 
Sargent,  J.,  clearly  indicate!  that  it  was  not  the  final  act  of  a  series  which 
constituted  a  cause  of  action,  but  all  those  acts  which  it  was  necessary  for 
the  plaintiff  to  prove,  if  traversed,  to  entitle  him  to  judgment.  The  learned 
Judges  in  Bamanuja  v.  Dsvanayaka  (7)  took  tbe  same  view  of  the  law 

If  some  of  the  decisions  relied  on  on  behalf  of  the  plaintiffs  were 
correct, one  hundred  different  consignors  of  separate  parcels  of  goods  accepted 
by  a  Railway  Company  to  be  carried  and  delivered  to  different  consignees, 
might  join  in  suing  in  one  suit  the  Railway  Company,  if  by  one  and  the 
same  negligent?  act  of  the  Railway  Company,  or  its  servants,  tha  truck  in 
which  the  one  hundred  parcels  of  goods  were  being  carried  by  the 
Railway  Company  was,  with  its  contents,  destroyed.  It  appears  to  us  that 
there  is  no  middle  course  ;  the  Court  must  either  adhere  to  the  true  and 
correct  meaning  of  the  term  "  cause  of^acLion,"  or  permit  any  number  of 
person?,  each  of  whom  has  a  separata  and  distinct  cause  of  action,  to  bring 
one  common  suit  against  a  wrong-doer,  provided  only  that  the  separate 
wrong  whioh  was  committed  against  each  of  the  parties,  was  committed 
at  one  and  the  same  time  and  by  the  same  act.  In  the  case  bafore  us  the 


(l)  L  B.  8  C.P.  107. 
(4)  15  I. A.  156. 
(7)  8  M.  361.  3 


(-2)  L.B.  21  Q.B.D.  128. 
(5)  16  A.  165. 
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plaintiffs  Nog.  1  and  2  could  not,  if  the  assignment [139] of  1889  was  proved, 
succeed  in  getting  a  decree  for  the  share  of  the  property  in  suit,  which  they 
assigned  to  the  plaintiff  No.  3,  nor  could  the  plaintiff  No.  3,  Sheikh  Akbar 
Ali,  succeed  in  getting  a  decree  for  bia  share  of  that  property,  unless  he 
proved,  not  only  the  title  of  the  other  plaintiffs  to  the  property  down  to 
the  assignment  of  1889,  but  also  the  assignment  to  himself.  The  three 
plaintiffs  are  no  doubt  jointly  interested  in  defeating  the  defendants,  but 
they  have  not  a  joint  cause  of  action. 

We  were  much  pressed  in  argument  on  behalf  of  the  plaintiffs  with  the 
decision  of  this  Court  in  Bam  Seivak  Singh  v.  Nakched  Singh  (1).  No 
doubt  if  the  decision  is  to  be  applied  generally  and  not  with  regard  to  the 
particular  facts  of  the  case  then  before  the  Court,  it  would  support  the 
contention  on  behalf  of  the  plaintiffs  that  there  has  been  no  misjoinder 
here.  That  decision,  however,  referred  to  a  state  of  facts  in  which  all  the 
several  plaintiffs  having  separate  interests,  brought  one  common  suit  for 
possession  of  a  certain  share  of  property  which  bad  belonged  to  what  had 
been  a  joint  Hindu  family. 

We  assume  that  the  Legislature  did  not  intend  the  concluding  para- 
graph of  section  31  or  the  first  paragraph  of  section  9,  Act  No.  XII  of 
1879,  directly  or  indirectlyto  prohibit  the  joining  by  Hindu  or  Mubam- 
madan  heirs  in  one  suit  of  their  causes  of  action  in  respect  of  what  had 
b?en  the  property  of  their  ancestor  or  of  the  family.  In  •  these  provinces 
it  has  always  been  the  practice  to  allow  Hindu  or  Muhammadan 
heirs,  even  where  their  interests  were  several,  to  join  in  one  suit  for 
the  recovery  of  property  which  had  belonged  to  a  common  ancestor 
through  whom  title  was  claimed.  Convenience  commends  the  permission 
of  such  a  practice,  and,  although  the  judgment  of  one  of  the  learned  Judges 
in  the  case  to  which  we  are  referring  appears  to  go  beyond  the  necessity 
of  maintaining  that  practice,  we  regard  the  decision  in  that  case  as  neces- 
sarily confined  to  the  maintenance  of  the  nractice  to  which  we  have  refer- 
red and  to  go  no  further.  We  consider  that  in  that  case  that  judgment 
was  right,  and  we  express  no  dissent  from  it.  There[l40]  never  could  have 
been  any  doubt  that  the  members  of  a  joint  Hindu  family  were  and  are 
entitled  to  sue  jointly  in  respect  of  joint  property.  The  present  is  a  totally 
different  case. 

In  this  case  the  alleged  assignee  oi  a  moiety  of  the  interest  of  the 
plaintiffs  Nos.  1  and  2  in  the  property  in  suit  joined  with  them  in  the  suit. 
This  course,  so  far  as  these  Provinces  are  concerned,  is  quite  a  modern 
course  of  procedure,  which  has  been  recently  adopted,  obviously  with  the 
intention  of  evading  a  decision  between  a  trafficker  in  litigation  and  his 
assignor  as  to  their  mutual  rights  in  the  transaction.  Previously,  when  a 
trafficker  in  litigation  undertook,  in  consideration  of  getting  a  share  in  the 
proceeds  of  the  litigation  to  finance  the  claimant's  suit,  he  ran  the  chance 
of  having  allowed  to  him,  not  an  exorbitant  share  in  the  property  recovered, 
but  a  just  recompense  for  the  money  expended  by  him  in  the  litigation. 

Recent  decisions  of  this  Court,  one  of  which  on  appeal  before  Her 
Majesty  in  Council  was  upheld,  have  made  it  apparent  to  traffickers  in 
litigation  that,  if  they  are  left  to  bring  suits  against  the  other  contracting 
party  to  enforce  their  contracts,  they  must  prove  that  the  contracts  were 
not  gambling  contracts  and  wore  not  unjust  and  inequitable ;  hence  has 
arisen  the  attempt  to  avoid  such  results  by  the  trafficker  in  litigation 
taking  an  assignment  of  a  moiety  or  other  part  of  the  property  iu  dispute 

(l)  4  A.  261. 
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1898       and  joining   himself  as  a  plaintiff  with   parsons  whose  litigation  he    had 

DEC.  14,     agreed     to  finance,     We  do  not    prejudge    any  dispute  that  may  arise 

between  the  plaintiffs  in  this  case  inter  se,  bub  we  cannot  help  noticing  the 

APPEL-     fact  that  no  portion  of  the  alleged  consideration   money  for  the  assignment 

LATE       of  1889  was  paid  in  the  prasenca  of  the  Registrar. 

OlVIL  We  no'^  khat  kne   eause  of  action  of  the   plaintiffs    Nos.  1  and  2  was 

'      distinct  from  the  cause  of  action  of  the  plaintiff   Sheikh  Akbar    Ali,    and 

18  A.  131=   that  the   plaintiffs    were    not   jointly  interested    in  the  cause  of  action 
16  A.W.N,   alleged  in  the  plaint,  and  that  there  has  bean  misjoinder. 
(189i)  2.  We  further  hold  that  the  three  plaintiffs  were  not  entitled  jointly  to 

bring  or  maintain  one  suit  in  respect  of  their  separate  causes  of  actions. 
We  set  side  the  decree  below,  and  direct  the  [141]  Court  below  to  per- 
form the  duty,  which  that  Court  ought  to  have  performed  under  s.  53 
of  Act  No.  XIV  of  1882 ;  that  is  to  say,  we  direct  the  Court  below  to 
return  the  plaint  to  the  plaintiffs  for  amendment,  so  that  the  plaintiffs 
may  elect  which  of  them  are,  or  is,  to  continue  as  plaintiffs  or  plaintiff 
in  the  suit.  This  appeal  is  allowed  with  costs  in  this  Court  and  in  the 
Court;  below. 

Appeal  decreed. 


18  A.  141  =  16  A.W.N.  (1896)  9. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair,  and  Mr.  Justice  Burkitt. 


SHIRIN  BEGAM  AND  ANOTHER  (Decree-holders)  v.  AGHA  ALI 
KHAN  AND  OTHERS  (Judgment-debtors)  *     [16th  December,  1895.] 

Civil  Procedure  Code,  s.  311 — Execution  of  decree — Application  to  set  aside  sale  in 
execution — Plea  to  jurisdiction  of  executing  Court  not  admissible  in  an  application 
under  s.  311. 

Held  that  in  an  application  under  s.  311  of  the  Code  of  Civil  Procedure  to 
set  aside  a  sale  in  execution  of  a  decree  it  is  necessary  for  the  applicant  to  show 
not  only  that  there  has  been  a  material  irregularity  iu  publishing  or  conducting 
the  sale  but  also  that  substantial  injury  had  been  sustained  in  consequence  of 
such  material  irregularity.  Arunachellam  v.  Arunachellam  (1)  and  Tasadduk 
Rasul  v.  Ahmad  Hasan  (2). 

Held  also  that  in  such  an  application  it  is  not  competent  to  the  applicant  to 
raise,  nor  to  the  Court  to  entertain,  any  plea  to  the  jurisdiction  of  the  Court 
executing  the  decree,  as,  for  example,  a  plea  that  the  property  sold,  or  part  of 
it,  was  ancestral  aud  ought  to  have  been  sold  in  accordance  with  the  provisions 
of  section  320  of  the  Code. 

[P. ,28  A.    273  =  3   A.L  J.    H0  =  A.W.N.  (1906)  3  ;  R.,  21  A.    140  ;  1  O.C.   186';  6  O.C. 
61,] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  BurkitU  J. 
Pandit  Sundar  Lai  and  Pandit  Moti  Lai,  for  the  appellants. 
Munshi  Ram  Prasad,  for  the  respondents. 

JUDGMENT. 

BURKITT,  J. — This  is  an  appeal  from  an  order  of  the  Subordinate 
Judge  of  Cawnpore  setting  aside  a  sale  of  certain  immoveable  property.  It 
appears  that  in  execution  of  a  decree  held  by  the  appellants  a  large  num- 
ber of  villages  belonging  to  the  respondents  were  sold  by  auction  on  the  20th 


'  First  Appeal  No.  54  of  1895,  from  an  order  of  Maulvi  Zaia-ul-abdin,  Subordinate 
Judge  of  Cawnpore,  dated  the  23th  April  1895. 

(1)  15  I.  A.  171,  (2)  210,  66. 
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of  July  1894.  On  the  15th  of  the  following  month  the  respondents,  judg- 
ment-debtors, applied  to  the  execution  Court  to  have  the  sale  set  aside 
under  the  [142]  provisions  of  s.  311  of  the  Code  of  Civil  Procedure.  In 
their  application  they  alleged  that  the  property  sold  was  "  ancestral,"  and 
that  therefore  the  decree  directing  the  sale  should  have  been  transmitted 
to  the  Collector  for  execution  under  s.  320  of  the  Code  of  Civil  Proce- 
dure. It  was  further  alleged  that  the  sale  notification  had  not  been  pro- 
perly proclaimed,  and  that  the  decree-holders  had  taken  steps  to  prevent 
the  attendance  of  intending  purchasers  at  the  sale,  by  reason  of  which 
action  on  their  part  the  property  was  sold  below  the  rate  prevailing  in 
the  district.  The  decree- holders  denied  the  truth  of  the  statements  con- 
tained in  the  application,  and  further  they  pleaded  that,  as  the  Court  on 
June  9th,  1894,  had  decided  that  the  property  was  not  ancestral,  it 
could  not  now  go  behind  its  previous  decision,  the  judgment-debtors 
not  having  taken  any  objection  before  the  sale  was  ordered.  The 
Subordinate  Judge  held  that,  although  notice  of  the  sale  proceedings 
had  been  served  according  to  law,  the  judgment- debtors  had  no 
personal  knowledge  of  those  proceedings,  and  that  the  silence  of  the 
judgment-debtors  could  nob  empower  the  Court  to  direct  the  sale  of 
ancestral  oroperty  otherwise  than  in  the  manner  provided  by  s.  320  of 
Act  No.  XIV  of  1882.  He  further  found  that  the  judgment-debtors  had 
failed  to  prove  that  the  sale-notification  had  not  been  properly  proclaimed, 
and  that  they  had  also  failed  to  prove  any  pecuniary  injury.  As  to  the 
question  of  the  nature  of  the  property  the  Court  found  that  only  one 
village,  Rampur,  was  the  ancestral  property  of  the  judgment-debtors 
within  the  meaning  of  the  Government  notification  of  the  30bh  of  August 
1880  and  the  rules  prescribed  in  connection  therewith.  On  that  finding 
the  Subordinate  Judge  came  to  the  conclusion  that  he  was  not  competent 
to  sell  that  village,  and  he  accordingly  set  aside  the  sale  of  July,  20th,  1894, 
as  being  one  held  without  jurisdiction, and  directed  the  decree,so  far  as  that 
village  was  concerned,  to  be  transmitted  to  the  Collector  for  execution. 

The  decree-holders  appeal. 

In  my  opinion  the  order  under  appeal  cannot  be  supported.  S.  311 
of  the  Code  of  Civil  Procedure  permits  a  person  whose  [143]  immove- 
able  property  has  been  sold  in  execution  of  a  decree  to  apply  to  have 
the  sale  set  aside  on  the  ground  of  a  material  irregularity  in  publish- 
ing or  conducting  the  sale,  and  further  it  provides  that  no  sale  shall  be 
set  aside  on  the  ground  of  irregularity  unless  on  proof  that  the  applicant 
had  sustained  substantial  injury  by  reason  of  the  irregularity.  In  recent 
cases — Arunachallam  v.  Arunachellam  (1),  and  Tasadduk  Easul  v.  Ahmad 
Hasan  (2),  their  Lordships  of  the  Privy  Council  have  laid  great  stress  on 
the  concluding  words  of  s.  311,  and  held  that  the  applicant  must  by 
evidence  prove  the  fact  of  substantial  injury,  and  that  without  evidence 
to  that  effect  such  injury  cannot  be  assumed.  In  this  case  there  is  a 
distinct  finding  that  no  such  injury  has  been  proved.  On  that  ground 
alone  the  application  to  set  aside  the  sale  should  have  been  rejected.  I 
therefore  think  it  quite  unnecessary  to  express  any  opinion  as  to  whether 
the  Court  below  was  or  was  not  right  in  its  finding  that  the  village  of 
Rampur  came  within  the  Government  notification  mentioned  above. 

But  there  is  also  another  and  even  a  stronger  ground a  question 

very  fully  argued  at  the  hearing  of  this  appeal on  which,  in  my  opinion, 

this  application  should  have  been  rejected.  In  addition  to  an  allegation 
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1895        of  an  irregularity  in  publishing  the  sale-proclamation,  which   the  Court 

DEC.  16.     below  found  to  ba  unfounded,  the  application  alleged  a  want  of  jurisdiction 

in  the  execution  Court  to  sell  the  property  because  it  was  ancestral.     I 

APPEL-     faii  fco  SQQ  QOW  that  allegation  can  in    any  way  be  considered  even  to 

LATE      suggest    an    irregularity    in  publishing  or   conducting  the  sale.     On  the 

ClVIL.      finding  of  the  Oourt  below,  it  must  be  taken  that  the  necessary  publication 

was  regularly  made,  and  no  irregularity  in  conducting  the  sale  was  alleged. 

18  A.  141=  All  the  proceedings  in  and  respecting  the  sale  were  perfectly  regular.     But 

16  A.W.N,    that  Of  which  those  applicants  under   s.  311  chiefly  complain  is  not  any 

(1896)  9.     irregularity  attending  the  actual  sale,  but  that  the  execution  Court  under 

whose  orders  the  village  was  sold  had  no  jurisdiction  to  sell  it.     They  in 

effect  must  be  taken  to  say  "  all  the  proceedings  in  the  publication  and 

the  conduct  of  the  sale  were    [144]   regular,  but  tbe  excution  Court  had 

no  jurisdiction  to  sell,  and  therefore  we  ask  that  the  sale  be  set  aside." 

In  my  opinion,  bearing  in  mind  the  wording  and  object  of  s.  311,  such  a 

relief  cannot  be  granted  to  a  person  applying  under  that  section. 

The  object  of  s.    311  is    to  grant  a  summary  relief  on  an  applica- 
tion to  a  person  who  alleges  material  irregularity   in  the  publication  or 
conduct  of  a  sale  of  immoveable  property  which  had  belonged  to  him,  and 
who  can  prove  chat  by  reason  of  the  irregularity  he  has  sustained  sub- 
stantial injury.     There  being  no  other  machinery  provided  in  the  Code 
for  setting   aside  a  sale  held  in  execution  of  a  decree,  a    person  whose 
property  had  been  sold  in  an  irregular  manner  would  have  been  obliged  to 
have   recourse   to   a   regular    suit    to   have   the    sale  set  aside,  but  for 
tbe    provisions  of    s.  311.     Those    provisions,    however,  cover  only  the 
case    of   material    irregularities  in  the    publication    or   conduct    of    the 
actual  sale.     The  material    words  of  the  section  are  "  material   irregu- 
larity in  publishing  or  conducting  it,"  i.e.,  tbe  sale.     In  my  opinion  those 
words   cannot  be  taken  to  confer   on  the  Court  hearing  an  application 
under  s.  311  any  power  to  inquire  into  the  jurisdiction  to  sell  of  the  Court 
by  which  the  sale  was  held,   nor  is  such  want  of  jurisdiction,   if  estab- 
lished, an  "  irregularity  in  the  publishing  or  in  the  conducting  "  of  the  sale 
itself.   It  may  be  that  in  the  present  case  theCourt  had  no  power  to'sell,  and 
that  the  sale  is  therefore  null  and  void,  and  that  the  respondents  would  be 
justified   in  treating  it  as  a  nullity  or  in    instituting  a  suit    to  have  it 
declared  null  and  void.     But,  however  that  may  be,  I  am  clearly  of  opinion 
that    on  an  application    under  a.  311    the    applicant   cannot    obtain  a 
declaration  that  by  reason  of  want  of  jurisdiction   to  sell  in  the  execution 
Oourt  a  sale  is  null  and  void,  and  that  is  practically  the  relief  asked  for 
here.     All  that  such  an  applicant  can  obtain  is,  on  proof  of  irregularity  in 
the  publication  and  conduct  of  the  sale  and  of  substantial  injury  caused 
thereby,  an  order  setting  aside  the  sale,  which  is  a  very  different  thing 
from  a  declaration  that  the  sale  is  null  and  void  ob  initio.     The  former 
relief  assumes  that  the  Court  bad  power  to  sell,  while  the  latter  denies  the 
[14S]   existence  of  that  power.     Moreover,  the   words  "  set  aside "  are 
inapplicable  to  the  case  of  a  sale  which  is  null  and  void.     That  which  is 
a  nullity  cannot,  from  its  very  nature,   be  "  set  aside,"  as  was  held  by 
the  Bombay   High  Court   in  Shivaji    Yesji   Chawan  v.  The   Collector  of 
Batnagiri  (1).     The  only  possible  relief  against  it  is  to  have  it  declared  to 
be  null  and  void  ;    while  in  the  cases  to  which  s.  311    applies    the  sale  is 
merely  voidable  and  not  void,  and  so  can  be  set  aside.     If  the  Legislature 
intended   to  give  to  s.  311   the   extensive   effect   which  is  contended   for 

(l)  11  B.  439. 
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here,  it  could  easily  have  said  so.     But  on  the   wording  of  the   section  as       1895 
it  stands  I  see  no  reason  why  it  should  be  applied  further  than  the  plain     DEC,  16. 
grammatical  meaning  of  its  language  permits. 

It  was  argued    at    the  hearing  of  this  appeal  that  s.  312    was    in     APPEL- 
point  and  that  a  Court  should  not  confirm  a  sale  when    it  had  come  to   a        LATE 
finding  that  it  had  had  no  power  to  sell.     I  am  of  opinion  that  that  argu-      OlVlL. 
ment  is  not  sound.     If  I  am  right   in    the  proposition  I  have  laid  down 
above,   the  result   is  that  an  applicant  under   s.    311  cannot  be  allowed  18  A.  141  = 
in  an   application  under  that  section   to  allege  that  a  sale  was  null  and    16  A.W.N. 
void  by  reason  of  want  of  jurisdiction  in  the  Court  by  which  the  sale  was      (1896)  9, 
held.     It  therefore  follows  that  a  Court    hearing  an  application    under 
s.  311  could  not  have  before  it  any  materials   on  which  it   could  come 
to  the  conclusion  that  it  had  sold  without  jurisdiction,  just  as  in  this  case 
I  hold  that  the  Court  was  wrong  in  entering  into  the  question  of  its  juris- 
diction to   sell   when  it   had  before    it  only  an  application  under  s.  311 
in  which  no  question  of  jurisdiction  could  arise.     If  the  Court  found  that 
the  "  irregularities  "     cognizable    under  s.  311  ware  not  established,  it 
would  be    bound  under  s.  312  to  confirm  the  sale.     In    the  present  case 
I  hold  that  the  Subordinate  Judge  ought  not  to  have   entertained,  on  an 
application   under  s.  311,  the  question  of  his  jurisdiction    to  sell  ;  and, 
as  he  was  of  opinion  that  the  objection  taken  to  the  regularity  of  the  publi- 
cation of  the  sale  was  unfounded,  he  ought  to  have  rejected  the  application 
made  to  him  to  set  aside  the  sale  and  ought    to  have  confirmed  the  sale, 
[146]  and  should,  I  think,  do  so  now,  despite  of  his  finding  on  the  ques- 
tion of  jurisdiction,  which  was  an    irrelevant  and  immaterial  finding  upon 
an   application  under   s.    311.     Several   cases    were  cited   to  us  at  the 
hearing,  two  of  which,  Sukhdeo  Rdi  v.  Sheo  Ghulam  (l)  and  Banke  Lai  v. 
Muhammad  Bussain  Khan  (2)  are  quite  on  all  fours  with  the  present  case. 
But  in  those  cases  the  point  of  "  substantial  injury,"   on  which  so  much 
stress  is  laid  by  the  lords  of  the  Privy  Council  in  the  cases  cited  already 
in  this  judgment,  does   not  seem  to  have  been  brought  to  the  attention  of 
the  learned  Judges  who  decided  those  two  cases,  and  that  is  a  matter 
which  very  much  impairs  the  authority  of  those  cases. 

For  the  reasons  given  above,  I  would  reverse  the  order  under  appeal 
setting  aside  the  sale  of  Eampur,  and  I  would  direct  that  the  sale  of  that 
village  on  July  20th,  1894,  be  confirmed.  I  would  allow  appellants  their 
costs  in  this  Court  and  in  the  Court  below. 

BLAIR,  J. — I  agree. 

Appeal  decreed. 


(I)  4  A.  382,  (2)  7  A.W.N,  (1887)  32. 
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1895  ISA.  146  (P.C.)  =  23  I,A.  1=6  H.L.J.  17  =  6  Sar.  P.C.J.  675. 

DEa  7-  PEIVY  COUNCIL. 

PRIVY  PRESENT  : 

_     '  Lords  Hobhouse,  Macnaghten  and  Morris,  and  Sir  E.  Couch. 

18  A.  146  [QH  appeai  frGm  ine  High  Court  at  Allahabad.] 


23I.A.  1=6 

M.L.J.  47=  JlWAN  SINGH  (Defendant-  appellant]  v.  MlSRi  LAL  (Plaintiff  -respondent).* 
6  Bar.  P.C.J.  [14th  November  and  7bh  December,  1895.] 

0na 

Hindu  law—  Hindu  widow—  Sale  by  a  Hindu  widow  —  Whether  the  reversioner  consented 
that  she  should  sell  the  whole  inheritance,  or  only  her  life-estate. 

The  sale  by  a  Hindu  widow  of  a  share  in  village  lands,  of  which  share  her 
husband  had  been  proprietor,  having  taken  plaoe  without  justifying  necessity, 
oould  extend  no  further  than  to  transfer  her  interest  as  a  widow,  for  life,  unless 
the  consent  of  the  reversionary  heir  had  been  given  to  her  selling  the  whole 
inheritance.  The  appellant's  case  was  that  this  consent  had  been  given.  The 
evidence  of  its  having  been  given  was  the  fact  that  this  heir  having  been  appoint- 
ed the  widow's  mukhtar  for  the  purpose,  had  executed,  on  her  behalf,  a  sale- 
deed  containing  words  to  the  effect  that  the  vendee  had  become  (as  the  English 
translation  on  the  record  expressed  it)"  absolute  "  owner  of  the  share  sold. 

This  heir,  however,  received  no  consideration  to  induce  him  to  relinquish  the 
reversionary  title  :  and,  on  the  death  of  the  widow,  his  descendant  claimed  the 
inheritance  against  the  vendee's  son,  then  in  possession. 

[147]  Held,  that  it  had  not  been  made  so  clear  that;  the  conveyance  transferred 
the  whole  estate  of  inheritance  as  to  cause  it  to  follow  that  the  reversionary  heir, 
when  shown  to  have  consented  to  the  transfer  by  the  widow,  must  be  taken  to 
have  consented  to  a  transfer  by  Iter  of  the  whole  estate  of  inheritance. 

Therefore,  the  judgment  of  the  appellate  Court  below,  that  the  transfer  extend- 
ed only  to  the  widow's  life-estate,  must  be  maintained. 

[R,,  47  P.B.  1903  =  56  P.L.R.  1903  ;  D.,  3  C.W.N.  207.] 

APPEAL  from  a  decree  (20bh  May,  1892)  of  the  High  Court,  reversing 
a  decree  (7th  December,  1890)  of  the  Subordinate  Judge  of  Aligarh. 

The  respondent,  a  minor  under  the  guardianship  of  his  step-mother, 
Musammat  Lachmin,  was  the  plaintiff  in  this  suit  (7th  February,  1890) 
for  proprietary  possession  of  the  inheritance,  with  mesne  profits  of  a  one- 
third  share  of  the  twenty  biswas  of  mauza  Begpur  Kanjaula  in  the  Koel 
tahsil  of  the  Aligarh  district.  This  had  belonged  to  Kashi  Ram,  who  died 
before  1863,  and  who  had  an  ancestor  common  to  him  and  to  the  plain- 
tiff, from  which  ancestor  the  latter  was  fourth  in  descent. 

The  plaintiff's  position  is  explained  by  the  following  genealogical 
table  :  — 

Sita  Ram. 


Baldeo  Das.  Jaikishan  Das, 

Kashi  Ram,  Bhabuti  Ram.  Kashi  Ram, 

adopted  son.  |  adopted  by 

Megh  Raj.  Baldeo  Das. 

Misri  Lai  (minor), 

plaintiff. 

The  question  was  whether  the  estate  of  inheritance  in  the  one-third 
share  had  been  validly  sold  in  1863  by  the  widow  of  the  deceased  pro- 
prietor, Kashi  Earn,  or  only  her  own  estate  for  life  therein  had  been 
transferred.  This  ultimately  depended  on  whether  the  consent  of  the 
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nearest  reversionary  heir  of  Kashi  Bam,  when  the    sale  took  place,  had       1895 
been  given  to  the  sale  of  the  greater,  or  only  of  the  less,  estate.  DEO.  7, 

The  plaint  alleged    that  the  one-third   share  had  been    purchased  by 
Kashi  Ram,  on  whose  death,  Gomti,    his  widow,  having  inherited  for  her      PRIVY 
widow's  estate,  sold   it  to.Kewal  Singh,  father  of  the  defendant  :  a  sale-  OOUNCIL. 
deed,  dated  the  7th  September,    18f63,  being  executed.     [148]  But  the        - — 
alienation  extended  to  no  greater  estate  than  for  Gomti's  life ;  and  on  her  ' 

death,  the  inheritance  devolved  upon  the  plaintiff.  *  IB 

The  defence  was  that  a  transfer  of  the  whole  estate  of  inheritance  n  L  J  47  = 
was  made  in  1863  by  the  widow,  with  the  consent  of  the  next  reversion-  fi  g'ar  p  c  j 
ary  heir,   Jaikishan   Das  ;  who  had  executed  the  deed  on    behalf  of  the        6-,g 
widow,  under  a    mukhtarnamah   from    her,    empowering    him  for   that 
purpose.     He  had  also  registered  the  deed  ;  which,  as  he  was  aware, 
conveyed  the  absolute  title.     Issues  raised  the  questions  of  Jaikishan's 
having  given  his  consent  to  the  sale,  and  to  what  quantity  of  estate. 

The  Subordinate  Judge  was  of  opinion  that  the  defence  was  estab- 
lished. The  material  part  of  his  judgment  was  as  follows  : — 

"The  evidence  of  Kishan  Lai,  agent  of  the  firm  of  Durga  Sban- 
"  kar  and  Lalji  Mai,  shows  that  Es.  1,100  out  of  the  consideration 
"  of  the  sale  was  paid  to  the  vendors,  and  Es.  400  having  been  paid  to 
"  them  by  Jaikishan,  the  sale  was  thus  made  for  consideration.  The 
"  result  of  the  evidence  therefore  is  that  Jaikishan  Das,  who  was  then  the 
"  Musammat's  nearest  and  the  only  living  reversioner,  admitted  the 
"  validity  of  the  sale  which  was  effected  through  his  agency,  and  I  find 
"  on  this  issue  for  the  defendant. 

"  The  evidence  adduced  by  the  defendant  has  also  proved  that 
"  Megh  Eaj,  the  plaintiff's  father,  by  the  course  of  the  conduct  he  took 
"after  Gomti's  death,  admitted  the  validity  of  her  act  in  effecting  a  sale 
"  of  this  property.  It  appears  that  Musammat  Gomti  had  sued  Eanch- 
"  hore  Das,  his  alleged  adopted  son,  for  her  late  husband's  estate,  and 
"  on  the  28th  June,  1871,  that  suit  was  compromised,  whereby,  with  the 
"  exception  of  a  house  and  two  bonds  for  Es.  13,525,  which  were  made 
"  over  to  Gomti,  and  Es.  10,000  worth  of  debts,  which  were  allotted  to 
"  Eanchore  Das,  the  whole  of  Kashi  Eam's  property,  which  included  the 
"  consideration  money  of  this  sale,  was  conveyed  by  a  charitable  gift  to 
"  Gosain  Parsotam  Das.  Megh  Eaj,  the  plaintiff's  father,  did  not  only 
''  not  object  to  this  compromise,  but,  after  Gomti's  death,  sued,  and 
[149]  "obtained  a  decree  upon  one  of  the  bonds  that  had  been  allotted 
"  to  her,  as  her  heir,  and  his  plaint  in  that  suit  admits  the  compromise." 

"  The  sale  to  the  defendant  being  therefore  for  consideration,  and 
"  having  been  effected  through  the  agency  and  with  the  consent  of  Jai- 
"  kishan  Das,  the  plaintiff's  grandfather,  and  the  plaintiff's  father  having 
"  by  his  conduct  also  admitted  it,  the  plaintiff  could  not  now  say  that  it 
was  confined  merely  to  the  vendor's  life-interest,  or  that  it  did  not 
"  transfer  an  absolute  title  to  the  vendee.  The  rule  of  law  laid  down  by 
"  the  Privy  Council  in  Raj  Lukhee  Dabea  v.  Gokool  Chunder  Chowdhry  (1) 
"  is  that  in  order  to  make  valid  the  sale  by  a  Hindu  widow  of  her 
"  husband's  property,  the  consent  ot  such  of  her  husband's  kindred, 
"  who  are  likely  to  be  affected  by  the  transaction,  is  necessary  ;  and  that 
"  there  should  be  such  a  concurrence  of  the  members  of  the  family  as 
"  would  suffice  to  raise  a  presumption  that  the  transaction  was  a  fair  one 
11  and  justified  by  the  Hindu  law.  Such  consent  may  be  proved,  not  only 

U)  13  M.I.A..  209  =  2  P.O.-J.  518, 
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1895        "  by  signature  or  attestation  of  the  deed,  but  by  presence  at,  or  knowledge 

DEO.  ?;      "  of,  the  transaction  followed  by  acquiescence,    expressed  or  implied.     All 

"  these  elements   are   present   in   this    case ;    for,    at   the  time  the  sale 

PRIVY      "  was  made,  the  plaintiff  had  not  been  born ,  and  Jaikishan  Das,  his  grand- 

COUNCIL.  "  father,  who  was  the  only  person  in  the  family  likely  to  be  affected  by  the 

11  transaction,  not  only  attested  it  at  the  time,  but  also  expressedly  by  his 

•          "conduct  acknowledged  its  validity  afterwards,  at  the  time  the  plaintiff  to 

the  present  suit  had  not  been  born,  and  his  grandfather's  consent  being 

1 1. A.  1'      •'  sufficient,  it  could  not  now  be  questioned  by  him,  and  not  only  the  plain- 

''  tiff's  grandfather,  but  his  father  also  acknowledged  the  validity  of  the 

i  Sar   P.C.J.  "  ga|Q  ^  foQ  procae<3jngg  ne  fc00k  on  Gomti's  death." 

Accordingly,  a  decree  was  made  dismissing  the  suit. 
The  High  Courb  (TYRRELL  and  KNOX,  JJ.)  reversed  this.  They 
held,  although  the  plaint,  the  issues,  and  the  respondent's  memoran- 
dum of  appeal  assumed  to  the  contrary,  that  "  there  is  [150]  not  a 
"  word  in  the  sale-deed  which  is  inconsistent  with  the  transfer  being 
"  limited  to  the  life-interest  of  the  widow  vendor.  There  is  no  expression 
"  such  as  is  usually  employed  to  intimate  that  an  absolute  title  was  con- 
"  veyeds.  The  price  paid,  Rs.  1,500,  the  revenue  of  the  share  being  Rs.  238. 
"  would  point  to  the  conclusion  that  it  was  the  widow's  life-interest  only 
"  that  was  conveyed.  Rs.  1,500  would  hardly  represent  five  years'  pur- 
"  chase  of  the  property. 

They  found  no  word  in  the  sale-deed  that  was  inconsistent  with  the 
transfer  being  limited  to  the  life-interest  of  the  widow,  vendor.     There  was 
no  expression,  such  as  is  usually  employed,  to  inbimate  that   an  absolute 
title  was   conveyed.     They   continued   thus  : — "  The   Subordinate  Judge 
"  found  that  the  iransfer  was  made  by  Gomti  without  any  such  necessity, 
"  or  other  cause,  as  would  justify  her  in  alienating  more  than  her  own  life- 
"  interest   in    her    husband's   estate.     He   found   that   she    alienated    it 
"  because  she  could  not  manage  it.     If,  then,  the  plaintiff  is  not  bound  by 
"  the  acquiescence  of  his  great-grandfather,  and  thus  estopped  from  bringing 
"  this  action,  bis  claim  is  maintainable.     The  Oourb  below  found,  on  this 
"  issue,  that  the  sale  was  made  with  the  consent  and  acquiescence  of 
"  Jaikishan  Das,  plaintiff's  great-grandfather,  who  is  found  to  have  actively 
"  negotiated   the   sale,  and  procured    the    execution    and  registration  of 
"  the   sale-deed.     It  is    found  that    be  was    subsequently  a  party  to   a 
"  deed   whereby  the    buyer  hypothecated  this    property  as  security  for 
"  some  money  which  he  borrowed."     The  judgment  further  on,  was  as 
follows :  "  Now  the  Subordinate  Judge  was  obviously  wrong  in  stating 
"  that  Jaikishan  Das  in  1863  was  the  only  living  reversioner  in  respect 
"  of  the  estate   of  Kashi  Ram.     It  is  proved,  and   it   is  not  questioned, 
"  that  in   1863  Jaikishan  Das  had  a  son,  who  was  then  the  father  of 
"  Megh   Raj,   who   was   born    in    1863,    and    survived    till  May    1881. 
"This   Megh   Raj    was    the    father    of    the    plaintiff-appellant;.     It    is 
"  obvious  then  that  the  transfer  was  not  validated  by  the  consent  of  all 
"  the   persons   having  a   right  of  expectancy  in  regard  to  Kashi  Ram's 
[151]  "estate  on    the  17th    of   September    1863,    and  that   the  single 
"  member  of  the  family,  who  helped  and  assisted  in  bhe  making  of  the 
"  transfer,  is  not  shown  by  a  title  of  evidence  to  have  consented  to  any 
"  transfer  beyond  the   life-interest  of    the  widows.     But  it  was  further 
"  argued    that   the   plaintiff's  father  Megh  Raj,   by  his    actions,  put  the 
"  plaintiff  out  of  Court.     The  Subordinate  Judge  found   that  the  transfer, 
"  in  1873,  by  Musammat  Gomti,  was  a  valid  one.     The  evidence  relied 
"  on  to  support  this  position  is  derived  from  five  documents  which  are 
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"  printed  in  the  first  book  of  the  respondent.     One,  No.  26  of  the  record,       1895 

"is  a   bond  in  which  Kewal   Earn,  the    vendee  of   Musammat    Gomti,     DEO.  7, 

"  under  a  deed,  dated  17fch    September    1873,    raised    Rs.  400    on    the 

"  security  of  a  one-third  zemindari  property  in  Begpur  Kanjaula,  owned     PRIVY 

"  and    possessed     by     him.       Now  there    is    nothing  in    this    deed  to  OotJNCIL. 

"  identify  the  one-third  of  the  village  hypothecated  with  the  one-third 

"  purchased  by  the  obligor   in  1863.     On    the  contrary,  it  is  described    *8  *•  **6 

"as    'one-third    zemindari    property    owned    and    possessed    by    him,"      (P.C.)  = 

"whereas    in     another    bond    he  speaks    of    the    one-third    zemindari  23I.A.  1=»6 

"  property  as   purchased  by  him.      But  conceding   that    the    one-third  M-^.J.  W- 

j' zemindari    property    hypothecated    in    this  bond    was    the  one-third 6  8ar-  *•<»,*. 

"  purchased  from  the  widow  Musammat  Gomti,  it  does  nob  appear  that  it        6''8> 

"  was  anythiag  beyond  her  life-interest  that  was  pledged.     It  would  ba 

"  ample  security  for  the  Rs.  400  so  raised.     The  next  deed  mentioned  ia 

"  No.  24,  and  is  dated  the  17th  of  September,  1863,  by  which,   after  the 

"  sale,  Kewal  Ram  borrowed  Rs.  400  on  the   security  of  ooe-third   share 

"  of  Musammat    Gomti    from   Jaikishan    Das,    great-grandfather  of  the 

"  appellant.     Here  again  there  is  nothing  to  show  that  Kewal  Ram  had 

"  acquired,  or  professed  to  have  acquired,  more   than   the   life-interest  of 

"  the  vendors  in  the  village.     The  same  remarks  apply  to   the  documents 

"  numbered  25  and  27  in  the  record.     The  Subordinate  Judge  of    Aligarh 

"  based  one  further  argument  against  the  plaintiff  upon  document  No.  31  of 

"  the  record,  which  is  a  petition  of  plaint  by  Megh   Raj,    father   of  the 

"  appellant,  in  which  he  refers  to  a  controversy  and  a  compromise  between 

[152]  "  Musammat  Gomti  and  a  stranger  called  Ranchhore   Das,  about 

"  some  portion  of  Kashi  Ram's  estate  which  did   not   include  and  had  no 

"  reference  to  the  property  now  in  suit.  Having  considered  all  the  evidence 

"  which  has  been  brought  to  our  notice,  we  find  no  justification  for  the 

"  conclusion  arrived  at  by  the  Court  below,  and  we  are  somewhat  sur- 

"  prised  at  the  finding,  first,  that;  in   1863,    Jaikishan  Das  was  the  only 

"  living  reversioner  of  Kashi  Ram,  which  is  a  glaring  mistake  of  fact;  and 

"  secondly,  that  Jaikishan  Das,   and  after  his  death   his  grandson   Megh 

"  Raj,  acted  in  such  a  way  as  to  be  estopped   or  as  to  estop  the  plaintiff 

"  from  asserting  that  Musammat  Gomti  in  1863  did  not  convey  under  the 

'"  sale-deed  of  17th  September,  1863,  anything  more  than  her  life-interest 

"  in  Kashi  Ram's  estate. 

"  The  result  of  the  foregoing  considerations  is  that  the  plaintiff's  claim 
"  must  be  decreed,  and  allowing  the  appeal,  we  decree  the  claim  of  Misri 
"  Lai,  minor,  with  costs  of  this  Court  and  of  the  Court  below.  The  ques- 
"  tion  as  to  mesne  profits  will  be  settled  in  the  execution  of  the  decree." 

Mr.  Herbert  Cowell,  for  the  appellant,  argued  that  the  whole  estate  of 
inheritance  had  bean  validly  transferred  to  the  appellant's  father,  the 
widow's  alienation  being  supported  by  a  consent,  sufficiently  given  by  Jai- 
kishan Das,  the  latter  having  been  in  1863  the  nearest  reversionary 
heir  to  Kashi  Ram.  Having  given  his  consent,  evidenced  by  the  part  he 
had  taken  in  reference  to  the  transaction,  and  the  sale-deed,  Jaikishan 
was  estopped  from  disputing  the  widow's  title  to  transfer  the  whole  estate  ; 
and  his  grandson  Megh  Raj,  and  his  great-grandson,  the  plaintiff .  were,  as 
they  made  title  through  him,  bound  by  the  same  estoppel,  Evidence, 
however,  had  been  given  showing  that  Megh  Raj  had  himself  acted 
as  admitting  the  validity  of  the  sale  of  the  whole  estate  of  inheritance. 
Disputes  having  arisen  between  Gomti  and  her  adopted  son,  Ranch- 
hore Das,  it  was  agreed  by  way  of  compromise  that  each  should  take 
specific  portions  of  Kashi  Ram's  estate,  and  that  the  residue  should 
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1895       be  given  to    the    family    guru,  Parsotam    Lalji.     A    deed    of  gift  was 

DEC,  7,      executed    by    Eanohhore    in    pursuance    of    this    arrangement,  and  to 

[153]  this  Megh  Raj  assented  ;  he  had  filed  a  plaint  in  the  Aligarh  Court, 

PRIVY      in  1880,  reciting  that  deed,  and  making  title,  as  Kashi  Ram's  reversionary 

COUNCIL,  heir,  only  to  that    portion  of   Kashi    Ram's  estate    which    had  come  to 

Gomti  under  this   compromise.     Jaikishan'a  consent   was  shown  by  his 

*          execution  of  the  deed  of  1863,  as  mukhtar  for  the  widow,   his  registration 
(P.C.)=      Of  jfc(  an(j  big  receipt,  on  her  behalf,  of  the  purchase- money.     He  must  be 
23I.A.  1=6  fcaken    fj0    have  consented  to    the    terms    of    the    deed   transferring  the 
M.L.J.  47=  absolute  estate.     [LORD  HOBHODSE. — The  question   is  not  so  much  what 
•  Bar.  P.C.J.  jg  j.jjQ  iegai  construction  of  the  sale-deed,  as  it  is  this   question— of  what 
estate   did    Jaikishau   consent   to  the  transfer?]     He   consented   to    the 
express  terms  of  the  deed,  which  were^that  the  purchaser  should  become 
absolute  owner.     The  correctness  of  the  judgment  of   the  High  Court,  as 
to  there  being  no  expression  to  that  effect,  is  disputed.    Jaikishan,  subse- 
quently, was  party  to  a  mortgage  from  the  purchaser  of  the  estate  that  bad 
been  transferred  ;  and  there  is   evidence  of  conduct,    both  on  his  part  and 
on  that  of  Megh  Raj,   showing   that  they   regarded  the  transfer  as  having 
been  of  the  estate  of  inheritance,  and  not  merely  a  transfer  of  the  widow's 
own  interest.- 

The  respondent  did  not  appear.  Afterwards,  on  the  7th  December, 
their  Lordships'  judgment  was  delivered  by  Sir  R.  CODCH. 

JUDGMENT. 

The  property  in  question  in  this  appeal  formerly  belonged  to  one 
Sita  Ram,  who  died  leaving  two  sons,  Baldeo  Das  and  Jaikishan  Das. 
Baldeo  Das  the  elder  died  leaving  a  widow, Mussammat  Nabbo,  and  an  adopt- 
ed son,  Kashi  Ram.  The  latter  died  without  children,  leaving  a  widow, 
Gomti,  who  thereupon  took  by  inheritance  the  estate  of  a  widow  under  the 
Hindu  law.  Nabbo,  who  took  nothing,  died  in  1878,  and  Gomti  died  on 
the  8th  of  March,  1880.  Jaikishan  Das  had  two  sons,  Bhabuti  Ram  and 
Kashi  Ram,  who  was  adopted  by  Baldeo  Das.  Bhabuti  Ram  who  sur- 
vived his  father,  died  in  the  lifetime  of  Gomti,  leaving  a  son,  Megh  Raj, 
who  survived  Gomti  and  died  on  the  22nd  of  May,  1881,  leaving  a  son  the 
respondent,  Misri  Lai.  Consequently  on  the'' death  of  Gomti  Megh  Raj 
became  entitled  as  heir  of  Kashi  Ram  to  possession  of  [154]  the  property 
which  consisted  of  one-third  of  a  mauza  called  Begpur  Kanjalua,  pargana 
Koel. 

On  the  7th  of  February  1890  Misri  Lai,  then  a  minor,  by  his  guardian 
brought  a  suit  against  the  appellant  Jiwan  Singh  who  was  in  possession 
of  the  property,  to  recover  possession  of  it  and  mesne  profits. 

The  defence  in  the  written  statement  was  that  after  the  death  of 
Khashi  Ram  Jaikishan  Das  sold  the  property  to  Kewal  Ram  for  Rs.  1,500 
and  a  deed  of  a  sale  in  respect  of  it  was  executed  by  Jaikishan  Das  on 
behalf  of  Nabbo  and  Gomti  under  his  supervision  and  registered  by  his 
special  power-of-attorney,  dated  17th  September  1863  ;  that  Gomti  adopt- 
ed one  Ranchhore  Das  as  her  son  with  the  consent  of  Jaikishan  Das  ; 
that  the  adopted  son  becamo  the  possessor  of  the  property  and  money  left 
by  Kashi  Ram  ;  that  a  dispute  arose  betweeen  Gomti  and  Ranchhore  Das 
which  was  compromised  by  part  of  the  property  left  by  Kashi  Ram  being 
taken  by  Gomti,  part  by  Ranchhore  Das  and  the  remainder  being  present- 
ed to  Sri  Maharaja  Parsotam  Dasji ;  and  that  after  the  death  of  Gomti 
Megh  Raj  brought  a  suit  on  a  bond  which  was  given  to  Gomti  under  the 
compromise  and  did  not  claim  the  property  in  the  possession  of  Rancbhore 
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Das    and    Gosain    Parsotam    Das.     There    was    no  proof    of  the  adop-        1895 
tion  and  no    evidence  of  any  legal  necessity  for   the  sale.  The  defence     DEC.  7. 
must  rest  upon  the  effect  of  the  deed  of  sale  and  the  conduct  of  Jaikishan 
with    regard    to    it.     The    deed    admitted  in    evidence    for  the  plaintiff      PRIVY 
purported    to    be    made    by    Nabbo    and    Gomti    and    to  sell    one-third  COUNCIL, 
share  of  the  village  Begpur  Kanjaula,  with  all  the  rights  and  interests 
pertaining  thereto  for  Es.  1,500  ;  it  stated    that  the  vendors  "  put  the    18  *•  l46 
"vendee  in  possession  of  the  share  sold  instead  of  us  like  ourselves";      (B.G4^ 
and    that  "  the  vendee    has   become    an  absolute    owner    of    the  share  23  !•*•  *' 
"sold  from  the  date  of  sale."     It  was  signed  as  follows  : — "  Musammat  M.L.J.  47  = 
"Gomti,  lambardar,    wife  and    Musammat  Nabbo,    pattidar,    mother  of 6  Sat- p<CtJt 
"  Kashi  Ram,     heirs    of    Kashi  Earn,    by    the    pen    of    Jaikishan  Das,         ^75. 
"  Sarbarakar  and  mukhtar."    It  is  dated  the  17th  of  September  1863,  and 
there  was  a  power  of  attorney  of  the  same  date  from   Nabbo  and  Gomti 
[155]  to  Jaikisban  authorizing  him  to  execute  the  deed  and  get  it  regis- 
tered, which  he  did.  Gomti  only  had  an  estate  in  the  property,  Nabbo  had 
none.    If  the  effect  of  the  deed  was  to  pass  only  the  estate  which  Gomti 
had  as  widow,  Misri  Lai  would  be  entitled 'to  recover  possession.     Upon 
the  evidence  in  the  suit  the  question  appears  to  their  Lordships  to  be :  — 
Was  it  so  clear  that  more  than  Gomti's  beneficial  estate  in  the  property — 
the  estate  which  she  might  have  sold  if  their  had  been  a  legal  necessity  for 
it — passed  by  the  deed,  that  Jaikshan  Das  must  be  taken  to  have  con- 
sented to  its  passing  ?     The    Subordinate  Judge  who   dismissed  the  suit 
does  not  appear  to  have  considered  this  question.     He  seems  to    have 
assumed  that  this  estate  would  pass.  When  the  case  came  before  the  High 
Court  on  appeal,  the  two  learned  Judges  were  of  opinion  that  only  the  estate 
of  the  widow  passed  by  the  deed.  In  the  judgment  they  say, — "  There  is  not 
"a  word  in  the  sale-deed  which  is  inconsistent  with  the  transfer  being  limited 
"to  the  life-interest  of  the  widow-vendors.  There  is  no  expression  such  as 
"is  usually  employed,  to  intimate  that  an  absolute  title  was  conveyed. 

The  single  member  of  the  family,  who 

"helped  and  assisted  in  the  making  of  the  transfer,  is  not  shown  by  a 
"title  of  evidence  to  have  consented  to  any  transfer  beyond  the  life-inter- 
"est  of  the  widows."  This  view  of  the  transaction  is  supported  by  the 
fact  that  there  is  no  evidence  that  Jaikishan  Das  received  any  part  of  the 
Es.  1,500  or  was  in  any  way  benefited  by,  or  had  any  inducement  to 
concur  in,  a  sale  which  would  destroy  his  right  as  the  apparent  reversion- 
ary heir.  Their  Lordships  do  not  think  it  is  necessary  for  them  to  give 
any  opinion  upon  the  construction  of  the  deed.  The  opinion  of  the  High 
•Court  which  has  been  quoted  is  conclusive  that  it  cannot  be  so  clear  that 
the  whole  estate  passed  by  the  deed  that  Jaikishan  Das  must  be  taken  to 
have  consented  to  its  passing.  The  answer  to  the  other  part  of  the 
defence  is  that  Jaikishan  Das  was  no  party  to  the  compromise  in  June 
1871.  and  that  Megh  Eaj's  claiming  on  the  death  of  Gomti  the  share  of  the 
property  which  she  took  under  it  is  not  inconsistent  with  the  claim  in  this 
[156]  suit,  but  the-  contrary.  It  was  necessary  for  the  appellant  to  dis- 
place the  title  by  inheritance  of  Misri  Lai  by  satisfactory  proof  that 
'  the  whole  estate  and  not  only  the  estate  of  Gomti  as  widow  was  sold 
to  Kewal  Earn,  He  has  failed  to  do  this,  and  their  Lordships  will 
humbly  advise  Her  Majesty  to  affirm  the  decree  of  the  High  Court  in 
favour  of  the  respondent  and  dismiss  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellant ; 

Messrs.  T.  L.  Wilson  and  Co. 

809 
A  VIII— 102 


18  All.  157 


INDIAN   DECISIONS,   NBW  SERIES 


[Yol. 


1895 

NOV.  27. 

APPEL- 
LATE 
CIVIL. 

18  A. 156  = 

16  A.W.N. 

(1896)  28. 


18  A.  155  =  16  A.W.N.  (1896)  28. 
APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


E.  WALL  AND  ANOTHER  (Applicants)  y.  J,  E.  HOWARD  AND  ANOTHER 
(Opposite  Parties).     [27th  November,  1895.] 

Act.  No.  VI  of  1882   (Indian   Companies  Act),  s.   214— Company— Civil    Procedure 
Code,  s.  368— Parties— Substitution  of  representatives  of  deceased  respondent. 

R.  W,  and  others,  contributorics  to  a  Company  which  had  gone  into  liquida- 
tion, filed  an  application  under  s.  214  of  Act  No.  VI  of  1882,  directed  against 
certain  officers  of  the  Company.  That  application,  after  certain  issues  had  been 
framed  and  partially  tried,  was  dismissed,  and  an  order  was  also  made  giving 
costs  against  the  applicants.  The  applicants  appealed  to  the  High  Court  against 
the  order  of  dismissal.  Pending  this  appeal  one  of  the  opposite  parties  died,  and 
it  was  sought  to  put  his  legal  representatives  upon  the  record  of  the  appeal  as 
respondents.  Held,  that  in  view  of  explanation  II  to  s.  214  of  the  Indian 
Companies  Act,  1882,  the  legal  representatives  of  the  said  deceased  respondent 
could  not  be  brought  upon  the  record,  either  in  respect  of  the  relief  ptayed  for  in 
the  original  application  or  in  respect  of  the  order  making  costs  payable  by  the 
applicants,  as  that  order  could  not  be  separated  from  the  dismissal  of  the  appli- 
cation. 

ON  the  14th  of  March  1894  an  application  was  presented  by  the 
present  applicants  and  others  to  the  Court  of  the  District  Judge  of 
Allahabad,  purporting  to  be  made  under  ss.  214  and  162  of  the 
Indian  Companies  Act,  1882,  and  praying  that  an  inquiry  might  be  made 
into  certain  alleged  misfeasance  on  the  part  of  some  of  the  officers  of  the 
Agra  Savings  Bank,  which  was  then  in  process  of  liquidation  under  the 
supervision  of  the  Court.  That  application  was  received  by  the  Court 
and  certain  issues  were  framed.  The  [157]  application  came  on  for 
hearing  and  two  orders  were  passed,  one  dismissing  the  application  so  far 
as  it  was  an  application  under  s.  214  of  the  Indian  Companies  Act 
and  giving  costs  against  the  applicants,  but  allowing  the  hearing  to 
continue  so  far  as  the  application  was  under  s.  162  of  the  Act;  and 
the  other,  passed  after  some  days'  interval,  dismissing  the  rest  of  the 
application.  Against  these  orders,  dated  tho  30th  of  April  and  the  19th 
of  May  1894,  respectively,  two  of  the  original  applicants  appealed  to  the 
High  Court.  Pending  the  appeal  one  of  the  officers  of  the  Bank,  to 
whom  nofcice-of  tho  application  had  been  issued,  died,  and  an  application 
was  made  to  bring  the  names  of  his  legal  representatives  on  the  record 
of  the  appeal. 

Mr.  W.  K.  Porter  for  the  applicants. 

Mr.  W.  Wallach  for  the  opposite  parties. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — This  is  an  application  praying  this  Court  to 
substitute  the  names  of  Sophia  Jessie  Mann  and  John  Edwin  Howard  for 
the  name  of  one  H.C.  Mann,  deceased,  as  respondents  to  an  appeal  pend- 
ing in  this  Court.  The  sections  of  the  Code  mentioned  in  the  application 
are  s.  368  and  582  of  Act  No.  XIV  of  1882. 

It  appears  that  proceedings  were  taken  under  s.  214  of  the 
Indian  Companies  Act  against  H.  C.  Mann  and  others.  That  application 
was  dismissed  upon  some  preliminary  point,  we  are  informed,  and  an 
order  was  added  directing  the  appellants. before  us  to  pay  costs.  An  appeal 
was  filed  from  this  order,  and,  before  that  appeal  could  come  on  for 
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hearing,  II.  G.  Mann,  one  of  the  respondents,  died.  Upon  an  application 
for  substitution  of  names,  we  issued  a  notice  to  the  respondents  to  show 
cause.  The  learned  counsel  who  appears  for  the  respondents  in  showing 
cause  drew  our  attention  to  explanation  II  of  s.  214  of  the  Indian  Com- 
panies  Act.  That  explanation  lays  down  in  the  most  clear  and  distinct 
terms  that  proceedings  cannot  be  taken  under  s.  214  against  the  repre- 
sentatives  of  a  deceased  officer.  The  learned  counsel  for  the  appellants 
argued  that,  as  proceedings  had  already  been  taken,  this  explanation 
did  not  apply  to  the  present  case,  and  that  [158]  it  was  'open  to  the 
appellants  to  continue  them  against  the  representatives  of  the  deceased. 
We  were  referred  to  no  precedent  in  support  of  this  view,  and  such  a 
view  appears  to  us  to  be  in  direct  contravention  of  the  letter  and 
spirit  of  s.  214.  But  it  was  argued  that  if  this  was  the  interpretation 
to  be  placed  upon  the  explanation  in  question,  at  any  rate  there  was  a 
right  of  appeal,  so  far  as  that  part  of  the  order  is  concerned,  which  directs 
that  costs  be  paid  by  the  appellants  to  the  deceased  H.  G.  Mann  ;  and 
that,  if  this  order  as  to  costs  was  illegal,  their  recovery  could  be  claimed 
and  enforced  against  the  representatives  of  the  said  H.  C.  Mann.  We  do 
not  see  how  this  part  of  the  order  can  be  divorced  from  the  rest  of  the 
order.  The  order,  as  a  whole,  was  passed  in  proceedings  taken  under 
s.  214.  It  cannot  be  enforced  either  in  whole  or  in  part  against  the 
representatives  of  the  deceased  except  by  a  proceeding  which  can  only  be 
taken  under  or  in  pursuance  of  the  proceedings  already  taken  under  s.  214. 
Any  attempt  to  take  such  proceedings  would  be  an  attempt  to  take  them 
against  persons  over  whom  the  law  has  thrown  a  shield.  The  effect  and 
tenor  of  s.  214  has  been  fully  discussed  in  this  Court  in  other  proceed- 
ings, and  in  the  judgment  passed  in  those  proceedings  we  fully  concur. 
They  explain,  what  in  fact  s.  214  puts  in  more  concise  language,  the 
nature  and  object  of  this  section  ;  and  we  are  satisfied  that  it  is  a  section 
which  provides  special  remedies  differing  from  all  other  legal  proceedings! 
We  dismiss  the  application  with  costs. 

Application  dismissed. 


18  A.;138  =  16  A.W.N.  (1896)  15. 

EEVISIONAL  CRIMINAL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice. 


1895 

Nov.  27, 

APPEL- 
LATE 
OlVIL. 

ISA.  156 
*6  A.W.N. 
(1896)  28. 


QUEEN-EMPRESS  u.  KHUSHALI  BAM  AND  OTHERS. 
[12th  December,  1895.] 

Criminal  Procedure  Code,  ss,   133,   135,   138,  139— Order  for  removal  of  obstruction 
— Appointment  of  jury  to  consider  the  reasonableness  of  such  order — Procedure. 

One  K.  R.  having  been  ordered  by  a  Magistrate  under  s.  133  of  the  Code  of 
Criminal  Procedure  to  remove  an  alleged  obstruction,  applied  for  a  jury.  Five 
jurors  were  chosen,  who,  having  examined  the  place  in  dispute,  proceeded  without 
consultation  to  deliver  separate  and  independent  opinions.  The  verdict  of  the 
[139]  majority  was  in  favour  of  upholding  the  Magistrate's  order.  The  Magis- 
trate however  discharged  his  order. 

On  reference  by  the  Sessions  Judge  under  s.  433  of  the  Code,  it  was  held 
that  the  last  order  of  the  Magistrate  should  bo  set  aside  and  the  oaseremanded 
for  consideration  by  a  fresh  jury. 

[R.,  30  A.  364  (367j  =  5  A.L.J.  488  (490)  =  4  A.W  N.  (1908)  151  =  8  Or.  L.J.  1.] 

TUB  facts  of  the  case  sufficiently  appear  from  the  order  of  Edge,  C,J. 
Mr.  D.  N.  Banerji  for  the  opposite  parties. 
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1895  JUDGMENT. 

DEC- la'  EDGE,  O.J.— A  Magistrate,   acting  under  section  133  of  Act  No.  X 

BEVI-       °^  1^82,  made  an  order  on  Khushali  Earn  and  others  to  remove  an  alleged 
unlawful  obstruction  or  to  appear  at  a  time  and  place  fixed  by  the  order 
81    NA       and  move  to  have  the  order  set  aside  or  modified  under  section  135.     The 
CRIMINAL,  persons  against  whom  the  order  was  made  applied  to  the  Magistrate  to 
18  A  158=  aPP°infc  a  Jury.     The  Magistrate  proceeded   in  accordance  with  section 
16  A  W  N.   ^^'  an(^  a  ]Ury  was    summoned.     The  jurors,  five  in  number,  appear  to 
(1896)  15  '   nave  S°ne  '°  fcne  locus  in  quo  and   then  individually  to  have  made  up  their 
minds  without  any  discussion  of  the  question.     The  two  jurors  and  the 
foreman  appointed  by  the  Magistrate  found  that  the  order  of  the  Magistrate 
to  abate  the  nuisance  was  reasonable.     The  two  nominated  by  Khushali 
and  his  companions  found  against  the  Magistrate's  order.     The  Magistrate 
thereupon,  under  section   139,  discharged  the  order,  so  far  as  I  can  see. 
He  says  that  he  kept  the  question  open.     But  what  he  did  appears  in  law 
to  have  been  a  discharging  of  the  order.     The  majority  of  the  jury  having 
found  that  the  order  was   a  reasonable  one,  I  fail  to  see  how  the  Magis- 
trate could  discharge  the  order.     The  jury  should  have  consulted  together 
and    not  acted  like   partisans ;  and  if  they  required   evidence,  evidence 
should  have  been  produced  before  them.     It  was  for  the  Magistrate  to 
show  by  evidence  that^the  obstruction  referred  to  was  an  unlawful  obstruc- 
tion of  a  public  way  or  in  a  public  place.     I  set  aside  the  proceedings 
subsequent  to  the  application  made  under  section  135  of  Act  of  No.  X  of 
1882,   and    direct  the    Magistrate  of  the  district  to   cause  a  jury  to  be 
summoned  in  accordance  with  section    138   and   to   cause  the  question 
involved  to  be  tried. 

18  A.  160  =  16  A.W.N.  (1896)  15. 

[160]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


AMANAT  BIBI  AND  ANOTHER  (Plaintiffs)  v.  AJUDHIA  AND  OTHERS. 
(Defendants)*     [20th  December  1895]. 

Act  No.  XV  of  1877  (Indian  Limitation  Act)  sch,  ii,  Art.  116 — Limitation— Suit  for 
breich  of  contract  in  writing  registered. 

The  plaintiffs  purchased  certain  immoveable  property  from  the  defendants  by 
a  registered  sale  deed  on  the  20th  of  June  1888.  It  was  stipulated  in  the  sale- 
deed  that  if  the  profits  of  the  property  should  be  below  Rs.  300,  the  vendors 
would  make  good  the  deficiency.  The  vendees  sued  upon  this  contract  on  the 
19th  of  September  1892,  alleging  that  the  profits  amounted  to  only  Rs.  177-1. 
Held  that  the  suit  as  regards  limitation  was  governed  by  article  116  of  the  second 
schedule  of  Act  No.  XV  of  1877,  and  not  by  article  65,  KishenLal  v.  Kinlock  (1) 
referred  to. 

[R,,  2  N.L.R,  174.] 

THIS  was  a  suit  to  recover  compensation  for  breach  of  a  covenant  in 
a  deed  of  sale  under  the  following  circumstances : — The  defendants,  or 
their  predecessors  in  title,  sold  certain  zamindari  property  to  the  plaintiffs 
by  a  registered  sale  deed,  dated  the  20th  of  June  1888,  stating  that  the  net 
profits  of  the  property  amounted  to  Ks.  300  per  annum.  The  price  agreed 

*  First  Appeal  No.  316  of  1893,  from  a  decree  of  Pandit  Indar  Narain,  Subordinate 
Judge  of  Mirz*pur,  dated  the  6th  December  1893. 

(1)  3  A.  712. 
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upon  was  Rs.  6,000,  of  which  apparently  only  some  Es.  2,000   was  paid,       1895 
for  the  defendants-vendors  sued  for  and   obtained  a  decree  for  the  unpaid     DEO.  30. 

purchase  money,  which  decree  was  upheld  by  the    High    Court.     That         

decree  the  defendants  vendors  sold  to  one  Prithi  Pal   Dasondhi,    who  was     APPEL- 
also  made  a  defendant  in  this  suit.  The  sale-deed  on  the  basis  of  which  the       LATE 
suit  was  brought  contained  a  stipulation  by  which,  if  on  delivery  of  posses-      CIVIL. 
sion  the  profits  of  the  property  were  found  to  be  less  than  Rs.  300,  the 
vendors  agreed  either  to  give  other  land  to  make  up  the  deficiency,  or  to  18  A.  160= 
refund   a  proportionate  amount  of  the  purchase-money  with  interest  at  16  A.W.N, 
Rs.  2  per  cent,  per  annum.     The  plaintiffs  brought  their  suit  on  the  19th    (1896)  15, 
of  September  1892.     They  alleged  that  about  a    year   after   the  purchase 
they  found  that  the  profits  of  the  property  amounted  to  Rs.  177-1-0  only. 
They  claimed  therefore  a  refund  of  a  proportionate  portion  of  the  purchase 
money  according  to  the  convenant  in  the  sals-deed  referred  to  above. 

[161]  The  defendants  pleaded  inter  alia  that  the  suit  was  barred  by 
limitation  ;  and  this  plea  was  accepted  by  the  Court  of  first  instance 
(Subordinate  Judge  of  Mirzapur),  who  dismissed  the  suit,  holding  that 
article  65  of  the  second  schedule  of  the  Indian  Limitation  Act,  1877, 
applied  to  it.  But  the  Subordinate  Judge  went  on  to  consider  the  case 
also  on  the  merits,  and  found  that  the  plaintiffs  had  not  proved  that  the 
profits  did  not,  or  could  not,  have  amounted  to  the  stipulated  sum  during 
the  years  in  question.  The  plaintiffs  appealed  to  the  High  Court. 

Messrs.  T.  Conlan  and  Abdul  Baoof  and  Maulvi  Ghulam  Mujtaba,  for 
the  appellants. 

Messrs.  D.  N.  Banerji,  W.  Wallach  and  B.  Malcomson  f or  the  respon- 
dents. 

JUDGMENT. 

BANERJI  and  AIKMAN,  JJ. — This  was  a  suit  brought  by  the  appel- 
lant to  recover  compensation.  The  defendants  Nos.  1  to  10  sold  certain 
property  to  the  plaintiffs  by  a  sale-deed  dated  the  20bh  of  June  1888,  for 
a  consideration  of  Rs.  6,000.  It  was  stipulated  in  the  sale-deed  that  if  at 
the  time  of  delivery  of  possession  the  profits  arising  from  the  property 
were  found  to  be  less  than  Rs.  300,  the  deficiency  would  be  made  up  either 
by  a  conveyance  of  other  property  or  by  the  refund  of  a  proportonate 
part  of  the  consideration  money.  The  sale-deed  also  provided  that  if  any 
dispute  arose  as  to  the  possession  of  the  vendees,  the  vendors  would  make 
compensation.  The  present  suit  was  brought  on  the  strength  of  the  sti- 
pulations in  the  sale-deed  referred  to  above,  and  the  allegation  of  the 
plaintiffs  was  that  the  profits  accruing  from  the  property  amounted  only 
to  Rs.  177-1,  and  that  there  was  thus  a  deficiency  of  Rs.  122-15.  It  was 
also  alleged  that  the  vendors  had  resisted  mutation  of  names  and  had  thus 
caused  damages  estimated  at  Rs.  100.  The  plaintiff's  accordingly  sued  to 
obtain  a  refund  of  a  portion  of  the  consideration  money  and  to  recover 
Rs.  100  as  damages.  The  Court  below  has  dismissed  the  suit.  It 
was  of  opinion  that  ariticle  65  of  the  second  schedule  of  the  Indian 
Limitation  Act,  1877,  applied,  and  that  the  claim  was  barred  by  limi- 
tation. It  also  tried  the  case  on  the  merits  and  came  to  the  conclusion 
[162]  that  the  plaintiffs  had  failed  to  prove  that  there  was  a  deficiency 
in  the  profits.  We  are  opinion  that  this  was  a  suit  for  compensation 
for  breach  of  a  contract  in  writing  registered,  and  therefore  the  period  of 
limitation  applicable  to  it  was  six  years  under  article  116.  We  think 
that  the  ruling  in  Kishen  Lai  v.  Kinlock  (1)  is  in  point,  and  we  are  of 

(1)  3  A.  712. 
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1895        opinion  that  the  Court  below  was  wrong  in  holding  the  claim  to  be  barred 
DEO.  20.     by  limitation. 

As  all  the  evidence  which  the  parties  could  adduce  was  on  the  record, 
APPEL-     \ve  asked  the  learned  counsel  for  the    appellants  to  support  *their  case  on 
LATE       the  merits.     In  our  judgment  the  plaintiffs    have    utterly  failed  to  prove 
CIVIL.      'bat  on  khe  date  on  which  possession  was  delivered  to  them   the  profits 
arising  from  the  property  fell  below  Es.  300.  The  only  evidence  on  which 
18  A.  1BO=»    the  plaintiffs  rely  consists  of  the  deposition  of  a  patwari  who  was  appoint- 
16  A.W.N.    ed  two  years  after  the  date  of  the  plaintiffs'  possession,  and  of  certain  jama- 
(1896)  15.     bandis,  only  one  of  which  related  to  the  year  1296  Fasli,   the  year  of  plain- 
tiffs' possession.  That  jamabandi  is  insufficient  to  prove  that  the  profits  did 
not  amount  to  Es.  300  in  that  year.     It  shows  the  whole  of  the  separate 
land  of  the  plaintiffs  as  in  their  cultivation  on  a  nominal  rental.  It  is  silent 
as  to  any  income  from  the  joint  land,  and  from  miscellaneous  sources  such 
as  irrigation,  sale  of  fish,  sale  of  fruit,  &o.     The  evidence   adduced  by  the 
plaintiffs  themselves  proves  that  these  latter  sources  of  income  do  exist. 
Consequently,  the  plaintiffs  failed  to  place  before  the  Court  such  evidence 
as    could    justify    its  coming    to  the  conclusion  that  the  profits  did  not 
amount  to  Es.  300   in  the  year  of   the  plaintiffs'  possession.     As  for  the 
claim  for  damages  on  account  of  resistance  to  mutation  of  names,  that  can 
be  shortly  disposed  of.  It  appears  from  the  5th  paragraph  of  the  plaint  that 
objection  was  raised  to    mutation  of  names  on  the   ground   that  the  full 
amount  of  consideration  money  had   not  been  paid.     The  plaintiffs  assert 
that  that  ground  was  unfounded.     We  have  the  fact  that  in  the  civil  suit 
brought  by  the  vendors  for  recovery  of  the  balance  of  consideration  money 
they  obtained  a  decree  against  the    plaintiffs.     So  that  their  [163]  objec- 
tion to  mutation  of  names  must  be  taken  to  have  been  a  valid  one.     We 
dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


18  A.  163  =  16  A.W.N.  (1896)  18. 

EEVISIONAL  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


GHULAM  SHABBIR  (Objector)  v.  DWABKA  PRASAD  AND  OTHERS 
(Opposite  parties)  *     [21st  December,  1895.] 

Civil  Procedure   Code,  sections  287,  318,   319 — Execution  of  decree— Executing   Court 
delivering  possession  of  property  nctspicifiedin  tale  certificate— Revision — Practice. 

In  execution  of  a  decree  against  several  joint  judgments-debtors  certain  immove- 
able  property  was  proclaimed  for  sale.  The  sale  proclamation  described  the  pro- 
perty as  so  many  biswas  and  biswausis  in  certain  villages  amounting  to  a  certain 
area.  The  judgment-debtors  possessed  property  in  those  villages  over  and  above 
that  sought  to  be  sold.  The  property  as  above  described  was  sold  and  certificates 
of  sale  were  granted  which  in  terms  followed  the  description  contained  in  the 
proclamation  of  sale.  The  decree  holders  purchased  the  property  so  sold  and 
applied  for  possession  thereof,  but  in  their  application  they  inserted  a  detail  of  the 
specific  shares  of  property  held  by  the  several  judgment-debtors  over  which  they 
prayed  for  possession.  The  Court  executing  the  decree  went  into  the  question  of 
the  specification  of  shares  and  ordered  possession  to  be  delivered  over  certain 
specific  shares  of  the  several  judgment-debtors. 

Held  that,  under  the  circumstances  described  above,  the  High  Court  would 
interfere  in  revision  under  section  622  of  the  Code  of  Civil  Procedure,  although  it 
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waa  possible  that  the  matters  complained  of  might  be  grounds  for  a  separate  suit. 
Guise  v.  Jaisraj  (1),  Qopal  Das  v.  Alaj  Khan  (2),  and  Prosunno  Kumar  Sanyal 
Vi  Kali  Das  Sanyal  (3)  .referred  to. 

[R.,  32  A.  623  =  7  A.L.J.  741  (742)  =  6  Ind.Cas.  931;  8  Ind.Cas,  613  ;  Bind.  Gas.  876 
(877)  =  13  O.C.  341  ;  80  P.L.R.  1901.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Munshi  Madho  Prasad  and  Maulvi  Ghulam   Mujtaba  for   the  appel- 


lants. 

Babu  Jogindro  Nath  Ohaudhri  and  Babu  Devendro  Nath  Ohdedar,  for 
the  respondents. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ.—  On  the  20bh  of  June  1892,  and  20th  of 
August  1892,  certain  properties  in  mauza  Bhadoli  and  in  [164]  mauza 
Loharli  wer9  sold  in  execution  of  a  decree.  The  decree-  holders  were 
Dwarka  Prasad  and  others,  and  the  judgment-debtors  were  Maulvi  Ghulam 
Kambar  and  Ghulam  Shabbir  and  others.  The  amount-  of  the  property 
sold  was  described  as  consisting  of  so  many  biswas,  biswansis,  &c..  and 
it  was  purchased  by  the  decree-holders.  Beyond  the  description  of  biswas 
and  biswansis  and  the  area  which  those  biswas  and  biswansis  covered  . 
there  was  no  specification  of  the  property  showing  what  particular  shares 
of  the  several  judgment-debtors  were  being  sold  by  auction,  and  it  is 
admitted  that  the  judgment-debtors  did  possess  property  in  those  villages 
over  and  above  the  property  sold  by  auction.  Certificates  of  sale  were 
granted  which,  followed*  in  terms  the  description  of  the  property  as 
published  for  sale.  On  the  26th  of  September  1893,  the  auction- 
purchasers  applied  to  the  Court  for  delivery  of  possession  over  the 
property  purchased  by  them,  and  in  this  application  they  inserted,  what 
had  not  been  set  out  either  in  the  sale  proclamation  or  sale  certificates,  < 
namely,  the  specific  shares  of  property  held  by  the  several  judgment- 
debtors  6ver  which  they  prayed  for  possession.  On  the  very  same  day, 
and  without  notice  to  the  judgment-debtors,  an  order  was  passed  for 
delivery  of  possession  as  prayed  for  and  possession  was,  as  a  fact,  deli- 
vered on  the  10th  of  October  1893,  and  the  case  struck  off  the  file.  No 
notice  was  taken,  or,  at  any  rate,  no  notice  was  recorded,  of  the  fact  that 
the  decree-holders  had  in  their  application  inserted  something  over  and 
above  what  had  been  entered  in  the  sale  proclamation  and  sale  certificates. 
On  the  16th  of  November  1893,  and  again  on  the  12th  of  December 

1893,  the  judgment-  debtors,  Gulzari  Lai  and  others  and  Ghulam  Shabbir, 
applied  for  a  review  of  the  order  of  the  26bh  of  September  1893.     On  the 
9th  of  March  1894  the  Court   set  aside  its  previous  orders  and  the  judg- 
ment-debtors filed  the  objections  they  had  to  the  possession  prayed  for 
by  the  decree-holders.     On  the   10th  of  March  and  the  19th  of  March 

1894,  respectively,  the   Subordinate   Judge  went    into    the   prayer   for 
possession  and  objections  and  passed   an  order,    dated  the  12th  of  May 
1894,  by  which  he  directed  that  possession  should  be  [16S]  delivered  to 
auction-purchasers  over  the   shares   held    by    the    judgment-debtors  in 
mauzas  Bhadoli  and  Loharli,  and  specified  at  great  length  the  particular 
shares  of  each  particular  judgment-debtor  over  which  possession  was  to 
be  delivered.     It  is  from  this  order  that  the  present  application  for  revision 
has  been  filed. 

The  grounds  taken  are  that  the  Judge  had  no  jurisdiction  to  direct 
delivery  of  possession  contrary  to  the  terms  of  the  sale  certificates.     There 
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1895        were  several  other  objections  set  out,  and  they  are  more  or  leas  details  of 
DEC.  21.     and  flow  out  of  the  main  objection,  that  in  directing  the  delivery  of  posses- 
sion  as  he  did,  the  Subordinate  Judge  acted  without  jurisdiction  or  acted 
xtEVl-      illegally  in  the  exercise  of  jurisdiction. 

SIGNAL  Sections  318  and  319  of  the  Code  of  Civil  Procedure  are  the  sections 

ClViL.  which  lay  down  what  is  the  duty  of  the  Court  on  receiving  an  application 
from  a  purchaser  at  oce  of  its  sales  asking  for  delivery  of  possession  over 
*"*  the  property  purchased.  In  neither  section  is  there  any  reference  made  to 
i.W.N.  fcne  necessity  for  an  inquiry  of  any  kind.  What  those  sections  contem- 
96)  18.  plate  is  that  the  Court  shall  proceed  at  once  to  deliver  possession  in  accord- 
ance with  and  over  the  property  specified  in  the  sale  certificate.  By 
s.  319  delivery  is  directed  to  be  made  by  simply  affixing  a  copy  of 
the  certificate  of  sale  in  some  conspicuous  part  of  the  property  and  by 
proclaiming  to  the  occupant  of  such  property  that  the  interests  of  the 
judgment-debtor  have  been  transferred  to  the  purchaser.  It  is  moreover 
obvious  that  at  such  a  time  there  should  be  no  room  given  for  any  doubt 
or  question  as  to  what  is  the  property  which  the  purchaser  has  acquired. 
All  such  matters  are  matters  which  should  be  determined,  and  for  the 
determination  of  which  provision  is  made,  when  the  property  is  under 
attachment  and  before  sale  takes  place.  Section  287  of  the  Code  lays  upon 
the  Court  the  duty  of  specifying  as  fairly  and  accurately  as  possible  the 
property  to  be  sold,  the  revenue  assessed  upon  it,  the  incumbrances  and 
every  other  thing  which  the  Court  considers  material  for  the  purchaser  to 
know  in  order  to  judge  of  the  nature  and  value  of  the  property  the  Court 
is  selling  and  he  is  purchasing.  Ample  powers  are  given  to  a  Court  to  arrive 
at  the  precise  nature  [166]  and  value  of  the  property  to  be  sold  ;  and 
for  a  decree-holder  to  allow  property  to  be  sold,  and  still  more  for  a 
%  Court  to  proceed  to  sell  property,  without  arriving  at  its  nature  and  value, 
is  contrary  to  the  spirit  of  the  law  and  not  to  be  justified.  The  regret  is 
that,  as  in  the  present  case,  too  often  the  provisions  of  s.  287  are 
not  made  use  of  and  Courts  adopt  the  slovenly  procedure  of  selling  to 
purchasers  what  may  be  valuable  property  or  what  may  be  simply  matter 
for  endless  litigation.  In  the  course  of  the  argument  in  this  case  we  came 
across  many  disputes  that  have  arisen  around  this  property  and  make  it 
probable  that  the  purchasers  before  they  obtain  quiet  possession  will  have 
to  wade  through  a  sea  of  litigation. 

For  the  opposite  parties,  the  decree-holders,  it  was  first  contended  that 
in  inquiring  into  the  various  titles  and  incumbrances  connected  with  the  pro- 
perty of  the  judgment-debtors  in  mauzas  Loharli  and  Bhadoli  the  Subordi- 
nate Judge  was  merely  acting  in  the  exercise  of  his  jurisdiction  and  that  in 
no  way  he  had  acted  illegally  or  with  material  irregularity.  To  this  conten- 
tion we  cannot  accede.  The  application  for  delivery  of  possession  gave  the 
Subordinate  Judge  jurisdiction  to  put  the  purchaser  in  possession  of  the  pro- 
perty covered  by  the  sale  certificate.  If  in  the  application  the  purchaser  asked 
for  property  which  was  not  included  in  the  sale  certificate,  or  if  his  applica- 
tion contained  any  other  prayer  contrary  to  the  terms  of  the  sale  certificate, 
the  Subordinate  Judge  had  jurisdiction  to  brush  aside  such  matters  and  to 
direct  delivery  of  possession  only  in  accord  with  and  over  the  property 
specified  in  the  certificate  of  sale.  It  did  not  give  jurisdiction  to  the  Sub- 
ordinate Judge  to  enter  upon  any  enquiry  over  titles  and  matters  which  were 
contained,  as  in  the  present  case,  neither  in  the  decree  out  of  which  the  sale 
arose,  nor  in  the  sale  proclamation,  nor  in  the  sale  certificate.  The  moment 
he  entered  upon  such  enquiry  he  was,  although  the  case  was  within  his 
jurisdiction,  acting  illegally  and  with  material  irregularity. 
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Ifc  was  nexb  contended  that  as  fcbe  judgment-debtors  had  another 
form  of  remedy  in  the  shape  of  a  regular  suit  to  recover  property  or 
properties  of  which  they  have  been  dispossessed,  that  is,  if  there  was 
property  of  which  they  were  illegally  dispossessed,  the  powers  [167] 
granted  by  s.  622  of  the  Gode  of  Civil  Procedure  should  nofc  be 
exercised  by  this  Court.,  and  in  support  of  this  contention  we  were 
referred  to  the  case  of  J.  J.  Guise  v.  Jaisraj  (1).  Special  stress  was  laid 
upon  the  words — "  that  the  recognized  rule  of  this  Court  is  that  if  a  party 
in  a  civil  proceeding  apulies  to  us  to  exercise  our  powers  under  s.  622 
he  must  satisfy  us  that  he  has  no  other  remedy  open  to  him  under  the 
law  to  set  right  that  which  he  says  has  been  illegally,  irregularly,  or  with- 
out jurisdiction  done  by  a  Subordinate  Judge."  This  was  the  dictum  of 
Mr.  Justice  Straight  applied  by  our  brother  Burkitt  to  a  particular  case, 
the  case  before  him  being  one  in  which  under  s.  283  of  the  Code  of 
Civil  Procedure  a  special  remedy  by  way  of  regular  suit  was  granted.  We 
agree  that  in  such  a  case  the  Court  should  not  grant  an  extraordinary 
remedy  by  way  of  revision  where  a  special  and  conclusive  remedy  is  grant- 
ed by  law.  The  case  of  Gopal  Das  v.  Alaf  Khan  (2),  in  which  this  dic- 
tum of  Mr.  Justice  Straight  is  to  be  found,  was  a  case  in  which  the 
petitioner  had  two  alternatives  open  to  him  and  availed  himself  of  one  of 
the  two.  The  view  taken  by  Mr.  Justice  Straight  was  considered  in  appeal 
by  the  learned  Chief  Justice  and  another  Judge  of  this  Court,  and  ail  that 
they  held  was  that  the  Judge  whose  order  was  appealed  against  exercised 
sound  discretion  in  refusing  to  interfere,  not  that  he  had  no  jurisdiction 
to  interfere  under  s.  622  of  the  Code  of  Civil  Procedure.  So  far  as  that 
case  is  an  authority  at  all,  it  is  an  authority  in  favour  of  the  power  of  Court 
to  interfere  under  s.  622,  even  though  there  be  an  alternative  remedy. 

Mr.  Chaudhri,  who  also  appeared  for  the  opposite  party  and  to 
whom  we  gave  special  permission  to  raise  an  argument  over  and  above  that 
put  forward  by  the  learned  vakil  who  conducted  their  case,  contended  that 
the  judgment-debtors  had  no  locus  standi  before  the  Subordinate  Judge 
when  they  asked  him  to  interfere  and  not  deliver  possession  in  the  way 
in  which  he  intended.  But  this,  if  sound,  adds  still  more  weight  to  the 
argument  that  in  considering  that  objection  the  Court  was  acting  without 
jurisdiction.  The  [168]  section  of  the  Code  confers  upon  this  Court 
powers  to  interfere.  We  do  not  say  by  any  means  that  we  should  in  any 
and  every  case  interfere  in  revision  ;  but  in  a  case  like  this,  where  it  is 
doubtful,  as  urged  by  the  learned  vakil  for  the  petitioner,  whether,  on  the 
authority  of  Prosunno  Kumar  Sanyal  v.  Kali  Das  Sanyal  (3),  a  separate 
suit  would  lie,  and  where  the  Court  below  has  taken  upon  itself  in  sum- 
mary proceedings  virtually  to  decide  matters  fit  for  a  regular  and  separate 
suit,  we  think  it  proper  under  such  special  circumstances  to  interfere,  and 
to  direct  the  Subordinate  Court  to  take  up  the  proceedings  at  the  point 
where  it  went  wrong  and  to  deliver  possession  to  the  purchaser  strictly  in 
accord  with  and  only  over  the  property  set  out  in  the  sale  certificates. 
We  accordingly  sefc  aside  the  order  of  the  Court  below  and  direct  that 
Court  to  proceed  as  indicated  above.  The  petitioner  will  get  the  costs  of 
his  application. 

Application  allowed. 
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185y  18  A.  168  =  16  A.W.N.  (1896)  16. 

DEC.  23.  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Barter ji  and  Mr.  Justice  Aikman. 


DATE 

CIVIL.         INDARJIT  (Plaintiff)  v.  LAD  CHAND  AND  ANOTHER  (Defendants}.* 

[23rd  December,  1895.] 

18  A    168  = 

'  Act  No.  In)  1872  (Indian  Evidence  Act),  s.  92— Evidence  to  vary  or  add  to  the  terms 

of  a  contract  in  writing — Evidence   to  show  manner  in  which    consideration  was 
(1896)  16.  agreed  to  be  paid. 

Seotion  92  of  the  Indian  Evidence  Act,  1872,  will  not  debar  a  party  to  a  con- 
tract in  writing  from  showing,  notwithstanding  the  recitals  in  the  deed,  that  the 
consideration  specified  in  the  deed  was  not  in  fact  paid  as  therein  resiled,  but 
was  agreed  to  be  paid  in  a  different  manner.  Hukum  Chand  v.  Hira  Lai  (1), 
Lala  Himmat  Sahai  Singh  v.  Llevriiellen  (2),  Bam  Bakhsh  v.  Durjan  (3), 
referred  to. 

[R.,  4  A.L.J.  441  =  A.W.N.    (1907)    181  ;  10  C.L.J.    27  (29) -2  Ind.  Cas.  953  (954)  ;  2 
Ind.  Gas.  13  (14)  ;  1  P.R.  1904  =  41  P.L.R.  1904.) 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
the  Court. 

Pandit  SundarL&l  and  Babu  Durga  Gharan  Banerji,  for  the  appellant. 

Messrs.  T.  Gonlan  and  D.  N.  Banerji  and  Babu  Becna  Bam 
Bhattacharji,  for  the  respondents. 

JUDGMENT. 

[169]  BANERJI  and  AIKMAN,  JJ. — The  suit  out  of  which  this  appeal 
has  arisen  was  brought  by  the  plaintiff-appellant  to  recover  the  balance  of 
the  amount  of  consideration  for  a  sale-deed  executed  by  him  in  favour  of 
the  respondents  on  the  18th  of  February  1888. 

The  plaintiff  is  the  son  of  the  daughter  of  one  Jiwa  Bam,  and  on  the 
death  of  Musammat  Incha  Kuar,  the  widow  of  Jiwa  Kam,  he  succeeded 
to  Jiwa  Kam's  astate,  which  apparently  was  of  large  value.  That  estate 
had  been  taken  possession  of  by  Balmakund  and  others,  who  derived  title 
from  Incha  Kuar.  The  plaintiff  had  no  property  and  no  means  to 
defray  the  expenses  of  the  litigation  in  which  it  was  necessary  for  him  to 
embark  in  order  to  recover  the  property  inherited  by  him  from  Jiwa  Earn. 
He  accordingly  entered  into  negotiations  with  the  defendants  for  the  sale 
to  them  of  half  of  the  property,  they  undertaking  to  finance  the  suit. 
Accordingly  a  sale-deed  was  executed  on  the  ISfch  of  February  1888,  and  the 
amount  of  consideration  stated  in  it  was  Ea.  30,0.00.  It  was  recited  in  the 
sale-deed  that  the  plaintiff-vendor  had  received  the  entire  amount  of  con- 
sideration according  to  tho  following  detail : — 

Es.     a-     p. 

Eeceived  in  cash  at  the  time  of  registration  ...    25,000     0     0 

Eeceived  by  setting  off  against  the  previous  debt  due 

under  five  Bukkas  in  favour  of  Sah  Lai  Chand...      3,000     0     0 

Costs  to  be  paid  on  account  of  remuneration  to  Chandi 

Prasad  and  Jaean  Prasad  ...  ...      2,000     0     0 

It  was  further  recited  in  the  sale-deed  that  as  regards  the  receipt  of 
consideration  the  vendor  had  not,  nor  would  have,  any  sort  of  objection 
or  dispute. 

*  First  Appeal,  No.  273  of  1893,  from  a  decree  of  Babu  Baijnath  Subordinate  Judge 
of  Agra,  dated  the  13tb  June  1893. 

(1)  3  B.  159,  (2)  11  G,  486.  (3)  9  A.  392. 
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Io  is  alleged  by  the  plaintiff  in  his  plaint  that  the  mode  of  payment  of       1895 
the  amount  of  consideration  as  recited  in  the    sale-deed  was  not  what  was     DEC.  23. 
actually    arranged  between    the  parties,   but  it  was   agreed  that  the  sale 
consideration  should  remain  with  the  vendees  subject  to  the  condition  that     APPEL- 
they  should  defray  the  costs  of  the  suit  which  would  have  to  be  instituted       LATE 
for  the  recovery  of   the   property    [170]  and    that   after   the  termination      CIVIL, 
of  the  suit  half  of  tbose  costs  should  be  deducted  out   of  the  amount   and 
the  balance  should  be  paid  to  the  plaintiff.     It   was  further  stated  in  the  18  A.  168  => 
plaint  that;  the  recital  as  to  payment  of  consideration  in  the  sale-deed  was    16  A.W.N, 
untrue,  and  that  it  was  made  through  apprehension  that  a  plea  of   cham-     (1898)  16. 
perty  might  be  raised  on  behalf  of  the  persons  who  were  in  possession.    It 
appears  that  the  plaintiff  brought  a  suit  for  Jiwa  Barn's  estate  jointly  with 
the  defendants*  and  a  decree  was  made  by  the  Court  of   first   instance  in 
their  favour  on  the  10th  of  December  1888.     That  decree  was  affirmed  by 
this  Court  on  the  26th  of  May  1891.     The  present  suit  was  filed  on   the 
6th  of  December  1892.     The  plaintiff  further  alleged  in  his  plaint  that  he 
had  not  received  any  part  of  the  consideration    and  that  his    share  of  the 
costs  of  the  litigation    amounted  to   about   Es.  2,000.     He    accordingly 
claimed  the  balance  of  Es.  28,000  and  the  interest  on  that  amount. 

The  defence  raised  in  the  written  statement  of  the  defendants  was 
that  the  consideration  entered  in  the  sale-deed  had  been  paid  in  full,  that 
no  part  of  it  was  fictitious  and  that  nothing  was  due  ko  the  plaintiff.  The 
lower  Court  disbelieved  the  evidence  adduced  on  behalf  of  the  defendants 
as  to  the  payment  of  consideration.  But  it  also  disbelieved  the  statement 
of  the  witnesses  examined  on  behalf  of  the  plaintiff,  and  was  of  opinion 
that  the  plaintiff  had  failed  to  prove  that  the  amount  of  consideration 
was  agreed  to  be  paid  in  the  manner  alleged  in  the  plaint.  On  this  ground 
the  Court  below  dismissed  the  plaintiff's  suit.  The  plaintiff  has  appealed. 

At  the  outset  of  the  argument  it  was  objected  by  the  learned  Counsel 
for  the  respondents  that  the  plaintiff  could  not  adduce  evidence  to  prove 
that  the  consideration  for  the  sale  was  agreed  to  be  paid  in  the  manner 
set  forth  in  the  plaint.  The  objection  was  based  on  the  provisions  of 
s.  92  of  the  Indian  Evidence  Act,  1872,  which  are  to  the  effect  that  no 
evidence  of  any  oral  agreement  or  statement  shall  be  admitted  for  the  pur- 
pose of  contradicting,  varying,  adding  to  or  subtracting  from,  the  terms  of 
a  written  contract.  It  is  true  that  the  evidence  referred  to  above  was 
admitted  by  the  Court  balow,  and  that  no  objection  was  raised  in  that  Court 
as  to  its  admission,  [171]  but  we  agree  with  the  contention  of  the  learned 
Counsel  for  the  respondent  that  when  evidence  has  been  improperly  received 
in  the  Court  below  it  is  the  duty  of  the  Court  of  appeal  to  reject  that 
evidence  if  in  its  opinion  the  evidence  was  legally  inadmissible,  even 
though  no  objection  was  raised  to  the  admissibility  of  the  evidence  in  th& 
Court  below.  We  have  therefore  to  consider  whether  the  objection  raised 
by  the  learned  Counsel  for  the  respondents  is  a  valid  objection.  We 
are  of  opinion  that  the  evidence  which  is  now  objected  to  was  legal- 
ly admissible.  The  allegation  in  the  plaint,  if  true,  was  not  an  allega- 
tion which  contradicted  or  varied  the  terms  of  the  sale-deed.  The  terms 
of  the  contract  as  agreed  upon  in  the  sale- deed  were  that  for  a  consideration 
of  Es.  30,000  the  plaintiff  was  to  convey  half  of  the  property  feo  the  defen- 
dants. There  is  no  dispute  as  to  these  terms.  The  plaintiff  concedes  that 
the  amount  of  the  consideration  was  Es.  30jOOO.  What  he  says  is  that  it  was 
not  actually  received  as  stated  in  the  sale-deed,  but  that  an  arrangement 
was  made  between  him  and  his  vendees  by  which  the  payment  was  deferred. 
It  is  settled  law  that,  notwithstanding  an  admission  in  a  sale-deed  that  the 
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1895        consideration    had   baen  received,  it  is  ooen  to  the  vendor  to  prove  that 
DEC.  23.     no  consideration  was   actually  paid.     In  Hukum  Chand  v.  Hira   LaZ.(l) 
it    was    held    that  s.  92    of    the   Evidence  'Act    (Act    No.  I    of    1872) 
APPEL-     does  not  prevent  a  party  to  a  contract;  from   showing  that  there  was  no 
LATE       consideration,     or     that     the    cousidaration     is     different     from    that 
GlVIL.      described  in  the  contract;.     Tf  it  is  open  to   a  party,  as   is  undoubtedly 
the  case;  to  show,   notwithstanding   a  recital   in   the  sale-deed,  that  no 
18  &.  168=  consideration  passed,  or  that  the  actual  consideration   was  different  from 
16  l.W.N.   that  stated  in  the  deed,    it  is,   in  our  opinion,  open  to  a  party  to  prove 
(1896)  16.    under  what  circumstances  the  payment  of  consideration  was  postponed, 
and  what  was  the  mode  agreed  upon  as  to  the  payment  of  it.     We  thisk 
tbat  to  admit  such  evidence  is  not   allowing  evidence   to  be   given    to 
vary  or  contradict  the  terms  of  a  written  contract.     This  view  is  supported 
by   the   principle    of   the   ruling   of   the    Calcutta    High    Court  in  Lala 
Himmat  Sahai    Singh  v.    Llewhellen  (2)    and    of    this    Court    in    Ram 
[172]  Bakhsh  v.  Durjan  (3).     In  the  case  last  mentioned,  the  suit  was  in 
respect  of  a  bond  payable  by  instalments,  and  the  question  was    whether 
evidence  was   admissible  to  prove  that  at  the  time  of  the  giving  of  the 
bond  ife  was  agreed  to  let  the  creditor  have  possession  in  lieu  of  instalments. 
It  was  held  that  such  evidence  was  admissible,  that  the  contract  alleged' 
did  not  detract  from,  add  to,  or  vary  the  original  contract,  but  only  provid- 
ed for  the  means  by  which  the  instalments  were  to  be  paid.     Similarly 
in  this  case  the  agreement  alleged  by  the  plaintiff  did   not  contradict,  vary 
or  add   to  the  terms  of  *ihe  original  contract,   but  only  provided  for  the 
mode  in  which  the  amount  of  consideration  agreed  upon  in  the  sale-deed 
was  to  be  paid.     We  are  of  opinion  that  the  Court  below  rightly  admitted 
the  evidence  tendered  by  ithe  plaintiff  to  prove  the  allegations  made  by 
him  in  the  4th  and  5th  paragraphs  of  his  plaint. 

[The  judgment  then  went  on  to  discuss  facts  of  the  case  ;  bat  the  remaining  portion 
ia  not  material  to  the  purposes  of  this  report.— Ed.] 


18  A.  172  =  16  A.W.N.  (1896)  11. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


PABSIDH  EAI  AND  OTHERS  (Plaintiffs)  v.  RAJI  NAIN  RAI 
AND  OTHERS  (Defendants).*     [23rd  December,  1895.] 

Act  No.  XIX  of  1873  (North -Western  Provinces  Land  Revenues  Act),  ss.  222  to  231 — 
Arbitration— Award  made  by  one  arbitrator  only,  effect  of  such'awatd  and  decision 
thereon. 

The  provisions  of  sa.  222  to  231  of  Act  No.  XIX  of  1873  contemplate  that  the 
award  therein  dealt  with  should  be  an  award  made  by  more  arbitrators  than 
one.  Where  therefore  a  Settlement  Officer  had  delivered  a  decision  under  a.  230 
upon  wbat  purported  to  bo  an  award  by  one  arbitrator  only,  it  WAS  held  tbat 
such  sc-called  award  and  the  decision  thereon  of  the  Settlement  Officer  would 
not  prevent  the  matters  dealt  with  therein  being  re-opend  in  a  civil  suit.  Jhatan 
Singh  v.  Mahadeo  Singh  (4)  distinguished. 

[B  ,  11  O.L.J.  89.] 

*  Second  Appeal,  No.  654  of  1893,  from  a  decree  of  Pandit  Rajnath  Sahib,  Sub- 
ordinate Judge  of  Ghazipur,  dated  the  llth  November  1892,  reversing  *  dooree  of  Babu 
qris  Chandra  Bose,  Muneif  of  Ghassipur,  dated  the  30th  June  1892. 

(1)  3  B.  159.  (it)  11  C.  486.  (3)  9  A.  392.  (4)  6|A.W.N.  (1886),  UE6. 
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K  facts  of  this   oase  sufficiently   appear  from   the  judgment  of  the       1895 
Court.  .4  DEO<  a3t 

[173J  Me.  T.  Conlan,  Pandit  Sundar  Lai  and  Munshi.Go&md  Prasad, 
for  the  appellants.  APPEL- 

Munshi  Ram  Prasad,  for  the  respondents. 


JUDGMENT. 

EDGE,  C.  J.,  and  BURKITT,  J. — This  was  a  suit  for  a  declaration  of 
title,  and  for  possession,  in  the  event  of  the  plaintiffs  being  found  nob  to 
be  in  possession.  One  of  the  grounds  upon  which  the  suit  was  resisted  was 
that  the  matter  had  been  concluded  by  the  decision  of  the  Settlement 
Officer  on  an  award,  and  that  s.  231  of  Act  No.  XIX  of  1873  applied. 
The  Munsif  found  for  the  plaintiffs,  finding  that  there  had  been  no  award. 
The  defendants'  appeal  was  heard  by  the  Subordinate  Judge,  who  decided 
that  there  had  been  a  reference  and  an  award  and  a  decision  thereupon  to 
which  s.  231  of  Act  No.  XIX  of  1873  applied.  The  plaintiffs  have 
appealed. 

We  were  pressed  in  appeal  with  a  decision  of  this  Court  in  the  case 
of  Jatan  Singh  v.  Mahadeo  Singh  (1),  and  it  was  contended  that  according 
.  to  that  decision  there  could  be  a  good  reference  under  s.  222  of  Act 
No.  XIX  of  1873  to  one  arbitrator  alone.  The  learned  Judges  in  that  case 
do  not  appear  to  have  decided  that  precise  point.  They  held  that  there 
was  nothing  in  s.  222  to  prohibit  a  reference  to  one  arbitrator.  Whether 
they  considered  that,  in  that  case,  the  reference  was  good  as  being  a 
private  reference  by  consent  of  parties  or  not  we  cannot  say.  In  the  present 
case  the  only  question  before  us  is : — Was  the  decision  of  the  Settlement 
Officer  on  the  award  of  1884  (assuming  that  the  document  was  an  award) 
a  decision  within  the  meaning  of  s.  231  ?  It  is  not  suggested  that 
there  was  any  reference  to  two  or  more  arbitrators,  or  any  award  of  two 
or  more  arbitrators,  on  which  the  Settlement  Officer  could  decide  under 
s.  230.  Beading  ss.  222  to  230,  we  are  of  opinion  that  the  reference 
contemplated  by  that  group  of  sections,  and  on  which  the  decision 
referred  to  in  s.  231  could  be  made  is  a  reference  to  certainly  more 
than  one  arbitrator.  We  are  bound  to  hold  that  if  this  report  of  1884  was 
an  award,  it  was  not  an  award  on  which  the  Settlement  Officer  could  make 
a  decision  [174]  under  s.  230  of  Act  No.  XIX  of  1873,  and  consequently 
that  section  231  of  that  Act  did  not  bar  this  suit. 

We  set  aside  the  decree  of  the  lower  appellate  Court  so  far  as  it 
affects  the  interests  of  parties  to  this  appeal,  who  have  been  served  with 
notice  and  who  are  alive  ;  and  we  remand  this  case  under  s.  562  of 
the  Code  of  Civil  Procedure  to  the  lower  appellate  Court  for  trial  upon 
the  merits.  The  decree  below  will  stand  so  far  as  the  representatives  of 
deceased  parties  are  concerned  where  such  representatives  are  not  upon  thi& 
record.  Costs  will  abide  the  result. 

Appeal  decreed. 


LATE 

CIVIL. 

18  A.  172  = 
16  A.W.N. 
(1898)  14. 


(1)  6  A.W.N.  (1886)  180. 
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1895  18  A.  174  (P.B.)  =  16  &.W.N.  (1896)  20. 

JAN'  3"  FULL    BENCH. 

FULL  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox, 

BENCH.  Mr.  Justice  Blair,  Mr.  Justice  Banerji,  Mr.  Justice  Burkitt  and 

Mr.  Justice  Aikman. 

18  A.  174  

(P.B.)  = 

16  A.W.N.  IN  THE  MATTER  OP  BAJENDRO  NATH  MUKERJI.* 

(1896)  20.  [3rd  January,  1895.] 

Letters  Patent,  sections — 'Conviction  of  vakil  for  criminal  offence — Vakil  cilled  upon  to 
show  cause  why  he  should  not  be  struck  off  the  roll — Argument  not  allowed  to  show 
that  conviction  was  wrong. 

A  vakil  practising  in  the  Higb  Court;  was  convicted  by  a  Court  of  Session  of 
the  offence  punishable  under  s.  471  of  the  Indian  Penal  Code,  and  the  oon- 
viotion  was  affirmed  by  tbe  High  Court  on  appeal.  The  vakil  was  subsequently 
called  upon  to  show  cause  why  he  should  not  in  consequence  of  auoh  conviction 
be  struck  off  tbe  roll  of  vakils  of  the  Court.  On  appearance  in  answer  to  rhis 
rule  it  was  held  that  the  vakil  was  not  entitled  to  question  the  propriety  in  law 
or  in  fact  of  the  conviction,  but  that  it  was  open  to  him  to  show,  if  hecould,  that 
his  conduct  in  the  matter  in  respect  of  which  he  had  been  convicted  was  not 
such  as  to  render  him  an  unfit  person  to  be  retained  on  the  roll  of  vakils  of  the 
Court. 

THIS  was  a  proceeding  under  s.  8  of  the  Letters  Patent  of  the  High 
Court  of  Judicature  for  the  North- Western  Provinces.  One  Eajendro  Nafch 
Mukerji,  a  vakil  practising  in  the  High  Court,  had  been  convicted  by  the 
Sessions  Judge  of  Allahabad  of  the  offence  punishable  under  s.  471  of 
the  Indian  Penal  Code  and  sentenced  to  three  years'  rigorous  imprison- 
ment. He  appealed  to  the  High  Court,  where  bis  appeal  was  heard  by  a 
Division  Bench  and  dismissed,  the  conviction  being  affirmed,  but  the  sen- 
tence reduced  to  two  years'  rigorous  imprisonment. 

[175]  In  consequence  of  this  conviction  the  Eegistrar  of  the  Court 
reported  the  case  for  the  orders  of  the  Court  with  a  view  to  proceedings  being 
taken  under  s.  8  of  the  Letters  Patent.  Upon  this  report  a  rule  was 
issued  to  Rajendro  Nath  Mukerji  calling  upon  him  to  show  cause  why  he 
should  not  be  removed  from  the  roll  of  the  vakils  and  his  certificate  can- 
celled in  consequence  of  the  offence  of  which  he  was  convicted  by  the 
Sessions  Judge  of  Allahabad  on  tbe  9th  of  August  1895.  This  rule  came 
on  for  hearing  before  a  Full  Bench  of  the  whole  Court  on  the  3rd  of  January 
1896. 

Porter  for  the  vakil  argued  that  he  was  entitled  in  showing  cause  to 
question  the  propriety  of  the  conviction  of  the  9th  of  August  1895, 
referring  to.  the  following  cases — In  the  matter  of  Durga  Charan,  Pleader  (1), 
In  the  matter  of  Yad  Ali,  (Miscellaneous  No.  23  ~of  1894  decided  on 
the  30th  of  April  1894)  ;  In  the  matter  of  Ghulam  Husain  (Miscellaneous 
No.  77  of  1894,  decided  on  the  30bh  of  June  1894  t),  and  In  re  Weare, 
Solicitor  (2). 

•  Miscellaneous  No.  425  of  1895. 

(1)  7  A.  290.  (2)  L.R.  (1893),  2  Q.B.D.  439. 

t  IN  THE  MATTER  OF  GHULAM  HUSAIN.    [aosh  June,  1894.] 

(Miscellaneous  No.  77  nf  1894.) 

Legal  Practitioners  Act  (XVIII  of  Id79).  s.    12—  Pltader  convicted  of  criminal  offence 
— Powers  of  High  Court. 

(a)  The  High  Court  would  deprive  any  pleader  of  his  oettifioate  on  its  being  proved 
that  he  had  made  a  false  charge,  if  it  appears  to  the  Court;  that  the  ca?e  involved  much 
criminality. 
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On  this  point  the  following  ruling  was  delivered  : — 

RULING. 

EDGE,  C.  J.,  KNOX,  BLAIR,  BANERJI,  BURKITT  and  AIRMAN,  JJ. — 
In  this  case,  which  is  a  proceeding  under  s.  8  of  the  Letters  Patent; 
of  this  Court  consequent  on  the  conviction  by  the  Court  of  Session  of 
Allahabad  of  a  vakil  upon  the  rolls  of  this  Court  of  the  offenca  punishable 
under  s.  471  of  the  Indian  Penal  Code,  which  conviction  was  upheld 
on  appeal  to  this  Court,  Mr.  Porter  has  contended  on  the  authority  of  In 


1895 

JAN.  3. 

FULL 
BENCH. 


(b)  But,  where  a  District  Judge,  on  the  ground  that  a  pleader  was  convicted  under 
s.  182  of  the  Indian  Penal  Code,  in  the  year  1879,  suspended  him  in  the  year  1894  and 
reported  the  matter  to  the  High  Court,  under  s.  12  of  the  Legal  Practitioners  Act 
(XVIII  of  1879),  the  High  Court,  being  of  opinion  that  it  was  impossible  to  ascertain 
what  the  facts  really  were,  the  particular  case  against  the  pleader  being  an  old  story, 
and  taking  also  into  consideration  the  faot  that  the  pleader  had  borne  an  honourable 
character  in  his  profession  during  the  14  years  of  his  practice  (the  pleader  having  been 
practising  since  1880}  and  that  no  one  had  brought  such  charge  against  him  during 
that  period,  set  aside  the  order  of  suspension  and  ordered  the  return  of  his  certificate, 

JUDGMENT. 

The  judgment  in  this  case  was  as  follows  : — 

EDGE,  O.J.,TYRREr/Land  BLAIR,  JJ. — Ghulam  Hussain  was  reported  to  this  Court 
under  the  Legal  Practitioners  Act  and  was  suspended  by  the  District  Judge  pending  the 
decision  of  this  case.  He  has  been  a  pleader  since  1880.  It  appears  that  in  1879,  he 
was  convicted  under  s.  182  of  the  Indian  Penal  Code  of  making  a  false  charge  against 
one  Jafar.  The  charge  was  one  of  theft  :  Jafar  was  charged  with  stealing  certain  orna- 
ments. In  the  judgment  in  the  case  in  which  Ghulam  Hussain  was  convicted,  it  appears 
that  Jafar  was  an  illegitimate  connection  of  the  family  and  we  infer  that  the  Magis- 
trate came  to  the  conclusion,  that  Jafar  had  had  the  ornaments  in  bis  possession  for  the 
purpose  of  cleaning  them.  It  was  a  summary  trial,  and  unfortunately  the  only  record  we 
h*ve  of  what  took  place  is  the  judgment.  Ghulam  Husain  has  appeared  here  as  a  witness 
in  his  own  behalf.  He  has  been  examined  and  cross  examined.  He  has  told  us  his 
version  of  the  story,  and  be  has  stated  that  his  reason  for  suspecting  that  Jafar 
had  committed  a  theft  of  the  ornaments  was  that  when  he  spoke  to  Jafar  at  the 
time  about  them  Jafar  concealed  them  in  his  hand.  Jafar  was  not  examin- 
ed before  the  Magistrate,  and  the  only  other  person  who  could  have  proved  whether  or 
not  Jafar  did  conceal  the  ornaments  in  his  hand  was  Ghulara  Husain  who  was  the 
accused  on  that  occasion.  The  conviction  under  such  circumstances  under  s.  182  would 
probably  turn  on  inferences  not  drawn  from  any  particular  evidence  that  Ghulam 
Husain  either  knew  or  believed  the  charge  against  Jafar  to  be  false.  We  do 
not  know  what  was  the  ground  o!  the  Magistrate's  coming  to  the  conclusion  that 
the  charge  against  Jafar  was  false  to  the  knowledge  of  Ghulam  Husain.  We  assume 
that  there  was  some  jurisdiction  for  the  Magistrate's  finding  that  the  charge  against 
Jafar  was  false,  but  it  is  another  question  how  far  it  was  clearly  made  out  to  have  been 
false  to  the  knowledge  and  belief  of  Ghulam  Husain.  Now  Ghulam  Husain  in  1881 
applied  to  this  Court  to  set  aside  the  conviction.  That  application  was  not  made  by 
way  of  appeal,  for  no  appeal  lay,  the  sentence  being  a  fine  of  Bs.  50,  but  under  the 
revisionary  powers  of  the  Court.  The  application  was  dismissed,  not  on  the  merits, 
but  on  the  ground  that  the  legal  objections  to  the  procedure  had  not  been  made  out. 
It  is  to  be  borne  in  mind  by  us  that  by  prefering  tbat  application  in  revision  Ghulam 
Husain  was  taking  the  risk  cf  thia  Court  being  informed  that  a  pleader  then  holding  a 
certificate  of  the  Court  had  been  convicted  of  an  offence  under  s.  182  of  the  Indian 
Penal  Code.  This  Court  would  undoubtedly  deprive  any  pleader  of  bis  certificate  on 
its  being  proved  that  he  had  mada  a  false  charge,  if  it  appeared  to  the  Court  that 
the  case  involved  much  criminality.  T/ie  particular  case  against  Ghulam  Husain  now 
is  an  old  story,  and  it  is  impossible  to  ascertain  what  the  facts  really  were.  No  one  has 
in  fourteen  years  of  bis  practice  hitherto  brought  up  this  charge  against  him,  and 
apparently  he  has  borne  an  honorable  character  in  his  profession  during  the  past  four- 
teen years.  Under  these  circumstances  we  do  not  think  that  we  should  be  justified  in 
taking  away  his  certificate  or  keeping  him  any  longer  under  suspension.  We  se^  aside 
the  order  of  suspension  and  he  will  receive  back  hia  certificate  which  he  has  deposited. 

[N.B. — Though  this  case  Jias ,  not  betn  reported  in  extenso  in  the  I.L.R.  Series, 
.  yet  it  7iss  betn  given  in  full  for  facility  of  reference. —ED."} 
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1896  the  matter  of  Durga  Charan,  Pleader  (1\  and  in  re  Weare,  Solicitor  (2), 

JAN.  3.  that  he  was  entitled  to  show  that  his  client  the  vakil  was  not  guilty  of 

the  offence  of  which  he  wag  convicted.     If  the  observation    of  the   Chief 

FULL  Justice  on  page  290  of  the  Indian  Law  Reports,  7  Allahabad,  is  to  be  taken 

BENCH,  as  the  decision  of  the    Court  on  that  point,  we   entirely  dissent  from  it. 

It  is  to  be  observed  that  the  Court,  in  refusing  to  exercise  its  power  in  that 

18  A.  174  cage  uoder  s    12  of  Act  No.  XVIII  of  1879,  did  nofe  suggest  that  the 

(F.B.)=  conviction  was  bad  in  fact   or  in  [176]   law.     The  case  in  the  Court  of 

16  A.W.N,  Appeal  in  England  does  not  throw,  in  our  opinion,  any  light  on  the.ques- 

{1896)  20.  tion  before  ug> 

We  cannot  in  this  case  question  the  propriety  in  law  or  in  fact  of  the 
conviction  of  the  Court  of  Session,  which  has  been  maintained  by  this 
.  Court  on  appeal.  It  is,  however,  incumbent  on  us,  under  s.  8  of  our 
Letters  Patent,  to  consider  whether  there  exists  reasonable  cause  for 
removing  or  suspending  from  practice  the  vakil  who  has  been  convicted, 
and  for  that  purpose  it  is  necessary  for  us  to  ascertain,  as  it  is  not  admit- 
ted, the  degree  of  culpability  involved  in  the  acts  which  constituted  the 
offence  of  which  he  has  tbeen  convicted. 

We  hold  accordingly  that  Mr.  Porter  is  not  precluded  from  showing, 
if  he  can,  that  the  conduct  of  his  client  in  the  matter  was  not  such  as  to 
render  him  an  unfit  person  to  be  retained  on  the  roll  of  vakils  of  this 
Court. 

[The  Court  then  went  on  to  consider  the  degree  of  culpability  indicated 
by  the  conduct  of  the  vakil  which  led  to  the  conviction  above  referred  to, 
and  in  the  end  passed  an  order  striking  him  off  the  roll  of  vakils  of  the 
Court.] 


18  A.  176  =  16  A.W.N.  (1896)  23. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


GAJENDAR  SINGH  (Plaintiff)  v.  SARDAB  SINGH  AND  ANOTHKK 

(Defendants}.*     [9th  January,  1896.] 

Hindu  law — Joint  Hindu  family — Evidence  of  separation — Shares  separately  recorded- 
in  village  papers — Separate  purchases  by  individual  members  of  family  out  of  joint 
family  funds. 

Where  tbere  has  existed  a  joint  Hindu  family  possessed  as  such  of  immoveabe 
property,  the  presumption  is  that  until  the  contrary  is  shown,  such  family  will 
continue  to  be  joint. 

The  fact  thas  in  the  revenue  and  village  papers  individual  members  of  a 
Hindu  family  once  admittedly  joint  are  recorded  as  holding  each  a  oertaitt 
specified  portion  of  property  is  not,  standing  by  itself,  sufficient  evidence  that 
a  separation  has  taken  place,  nor  is  the  fact  that  specific  purchases  of  immoveable 
property  have  bem  made  from  time  to  time  in  the  names  of  individual  members 
of  tQe  family,  [177]  aud  that  the  property  as  purchased  was  recorded  in  each 
case  in  the  name  of  the  nominal  assignee. 
[P.,  22  A.  141  ;  R.,  25  A.  546  (566)  ;  11  O.C.  381.] 

THE  facts  of  this  case  are  very  fully  stated  in  the  judgment  of  the 
Court. 

Messrs.  T.  Conlan  and  Abdul  Majid  and  Munshi  Ram  Prasad  for 
the  appellant. 

Pandit  Sundar  Lai,  for  the  respondents. 

*  First  Appeal,  No.  56  of  1894,  from  a  decree  of   Pandit  Raj  Nath  Sahib,  Subordi- 
nate Judge  of  Moradabad,  dated  the  16th  November  1893. 

(1)  7  A.  290.  (2)  L.R.  (1893),  2  Q.B.D,  439. 
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JUDGMENT.  1896 

EDGH;,  0.  J.,  and  BURKITT,  J. — This  is  a  first  appeal  from    a   decree      JAN.  9. 
of  the  Subordinate  Judge  of  Moradabad,  dismissing  the   plaintiff's  suit. 
The  plaintiff,  to  put  the  case  shortly,  brought  his  suit  against  his    cousin,     APPEL- 
Sardar  Singh,  Musammat  Mewa  Kuar,  the  step  grandmother  of    Sardar       LATE 
Singh,  and  Musammat  Sundar,  who  was  the  kept  woman  of  Baldeo  Singh,      OIVIL. 
the  grandfather  of  Sardar  Singh.     He  sought  possession  of   the   property 
mentioned  in  the  plaint  on  the  ground  that  the  family   to    which    he  and   18  Al  176 
Baldeo  Singh,  the  grandfather  of  the  defendant,   Sardar  Singh,  belonged    '^  A-Wi1* 
was  a  joint  Hindu  family,  and  on  the  farther  ground    that    the   prooerty 
in    question    was    the   joint    property   of  that  family,  of  which   family, 
if    it    was    a    joint   family,    he    was   the  sole   surviving  male   member.          . 
He  sought  to   have  it  decided  that  certain  gifts,   a  will  and   an   agree- 
ment   mentioned    in    the    plaint    which    were   made   by   Baldeo    Singh, 
were  void  as  against  him,  the  plaintiff.      The  defence  to  the  suit  was  that 
all  the  descendants  of  one  Chandan  Singh,  the  ancestor,   had    separated 
many  years  age,  in  fact,  according  to  the  defence,  prior  to  1836,  and  that 
the  properties  sought  to   be   recovered    by   the   plaintiff   were   not  joint 
family    property,     but    were    properties,    some   of   which   bad    come  to 
Baldeo  Singh  as  a  separated  Hindu,  others  of  which    had    been    acquired 
by  him  as  a  separated  Hindu,  and  the  remainder  of  which  had  been    pur- 
chased by  Baldeo  Singh  as  a   separated  Hindu  for  and  in   the  namo  of 
Sardar  Singh.  If  that  defence  of  separation  were  made  out,  there  was  an 
end  of  the  suit. 

We  are  relieved  from  deciding  in  our  judgment  the  issues  between 
the  plaintiff  and  Sardar  Singh.  They  have  filedian  agreement  which  puts 
an  end  to  this  suit  and  appeal,  so  far  as  they  are  mutually  concerned, 
and  which*  agreement  is  to  be  embodied  in  our  [178]  decree,  and  as  between 
them  we  decree  in  accordance  with  the  agreement.  We  may  say  that, 
although  we  hold  a  very  strong  opinion  on  the  merits  of  the  suit,  the 
agreement  which  has  been  come  to  between  the  plaintiff  and  Sardar  Singh, 
his  cousin,  is,  in  our  opinion,  a  very  proper  and  equitable  agreement 
between  near  relations,  and  certainly  does  credit  to  the  plaintiff  in  this 
case  and  to  the  advisers  on  both  sides.  It  avoids  any  chance  of  future 
litigation  and  leaves  these  close  relation?,  we  hope,  on  good  terms  with 
one  another. 

Musammat  Mewa  Kuar  died  during  the  pendency  of  the  suit  and  any 
interest  she  had  died  with  her. 

Musammat  Sundar.  [the  third  defendant,  is  still  living.  The  decree 
below  was  in  her  favour,  so  far  as  she  was  concerned.  She  is  a  respondent 
to  this  appeal.  She  is  not  a  party  to  the  agreement  between  the  plaintiff 
and  Sardar  Singh.  It  consequently  becomes  necessary  for  us  to  decide 
this  appeal  on  the  merits  as  between  the  plaintiff  and  Musammat  Sundar. 
Musammat  Sundar's  title  depends  on  the  alleged  will,  and  further  on  the 
question  whether  or  not  the  property  left  to  her  by  that  will  was  joint 
family  property.  If  it  was  joint  family  property,  the  testator  bad  no 
disposing  power  and  bis  will  passed  nothing. 

.As  we  have  said,  Chandan  Singh  was  the  ancestor  of  the  plaintiff 
and  of  the  defendant,  Sardar  Singh.  When  he  died  is  not  known,  or  at 
any  rate  is  not  proved.  He  left  five  sons.  Hamir  Singh,  the  eldest  son, 
died  in  1856  without  issue,  but  leaving  a  widow,  Sheo  Kuar,  surviving 
him  :  Himanchal  Singh,  the  second  son,  died  in  1859,  leaving  a  widow 
surviving  him,  Musammat  Mohan  Kuar,  and  a  daughter,  Mulo  Kuar, 
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1896        who  died    during  the  pendency  of  this  suit ;   Mahtab  Singh,   the  third 

JAN.  9.      son,  died   in  1863,   leaving  surviving   him  his   widow,   Sahib  Kuar,   who 

—        died  in  1886,  and  five  daughters,  two  of  whom  had  each  three  sons  living ; 

APPEL-     Eandhir  Singh,  the  fourth   son,    died    in     1836,    leaving    Baldeo    Singh 

LATE       surviving  him.     Baldeo  Singh   died  on  the  27th   of  April,  1892.     He  left 

GlVIL.      surviving  him  his  widow,  Mewa  Kuar,   who  dfed  during  the  pendency  of 

^ the  suit.     Baldeo  Singh  also  left  surviving  him  his  daughter,  Gulab  Kuar, 

L8, A.  176=    [179]  by  another  wife.     Gulab  Kuar   was  the  mother  of   Sardar  Singh, 

16  A.W.N.    j.ne  defenc[anfc(     Ugar  Singh,  the  fifth  and  youngest  son,  died  on  the  21st 

(1896)  23.     Oj!  JUDQ  1874,  and  left  surviving  him  his  widow  and  an  only  son,  Gajendar 

Singh,  the  plaintiff  in  this  suit.     It  is  necessary  to  state  these  facts  for  a 

clear  conception  of  how  wrong  in  our  opinion  the  Subordinate  Judge  went 

in  the  conclusions  at  which  he  arrived. 

It  is  well-established  law  in  these  Provinces  that  a  Hindu  and  the 
sons  lawfully  born  to  him  constitute,  until  separated,  a  joint  Hindu  family, 
and  that  the  ancestral  property,  and  all  property  acquired,  of  which 
the  ancestral  property  is  the  source,  constitute  Joint  family  property 
of  such  family.  It  is  also  well-understood  law  in  these  Provinces  that, 
given  a  joint  Hindu  family,  the  presumption  is,  until  the  contrary  is 
proved,  that  the  family  continues  joint.  That  presumption  is  peculiarly 
strong  in  the  case  of  the  sons  of  one  father.  It  is  also  the  law  as 
understood  in  these  Provinces  that  in  a  Hindu  joint  family  the  surviving 
male  members  of  the  family  exclude  in  law  from  the  inheritance  widows, 
daughters  and  daughter's  sons,  who  are  entitled  to  maintenance  only  ous  of 
the  joint  family  property.  It  is  also  well-established  law  in  these  Provinces 
that  the  widow,  the  daughter  and  the  daughter's  sou  of  a  separated  Hindu 
exclude  from  the  inheritance  to  the  separated  Hindu,  brothers,  nephews 
and  other  relations  separated  from  the  separated  Hindu.  Now  these 
propositions  of  law  should  have  been  understood  by  the  Subordinate 
Judge,  and  if  he  had  borne  them  iu  mind  and  applied  them  to  the  considera- 
tion of  this  case,  he  could  not,  in  our  opinion,  have  come  to  the  conclu- 
sion, which  ha  did,  that  the  five  sons  of  Ohandan  had  separated  and  ceased 
to  be  members  of  a  joint  Hindu  family,  Further,  in  oar  opinion,  the 
Subordinate  Judge  could  not  have  come  to  the  conclusion  at  which  he 
arrived  if  the  arguments  in  the  case  before  him  had  directed  his  attention 
to  a  number  of  wajib-ul-arzes  which  are  on  the  record,  to  the  cross- 
examination  of  several  of  the  witnesses  upon  whom  he  relied,  and  if 
he  bad  had  experience  of  the  mannpr  in  which  names  of  Hindus  are 
entered  not  uncommonly  in  revenue  and  village  papers  in  respect 
of  shares,  and  also  if  be  had  known,  as  indeed  he  [180]  ought  to 
have  known,  as  a  Judge  in  these  Provinces,  that  a  definition  of 
shares  in  revenue  and  villaga  papers  affords,  by  itself,  but  a  very 
slight  indication  of  an  actual  separation  in  a  Hindu  family,  and 
certainly  in  no  case  that  has  ever  come  before  us  could  we  have  regarded 
such  a  definition  of  shares  standing  alone  as  sufficient  evidence  upon 
which  to  find,  contrary  bo  the  presumption  in  law  as  to  jointure,  that  the 
family  to  which  such  definition  referred  had  separated. 

The  plaintiff's  case  is  a  straight  forward  one,  and  in  our  opinion  is 
consistent  with  the  documentary  evidence  on  the  record  and  with  tha 
evidence  given  in  crops-examination  by  many  of  the  witnesses  called  on 
behalf  of  the  defendants.  What  is  the  case  attempted  to  be  proved  on 
behalf  of  the  defendants  ?  It  is  a  case  which  violates  many  of  the  leading 
principles  of  law  to  which  we  have  referred,  and  which  is  absolutely  in- 
consistent with  any  devolution  of  property  amongst  separated  Hindus.  If 
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the  brothers  had  separated,  or  if  even  in  fact  Eandhir  Singh  or   his  son       1896 
Baideo  Singh  had  separated  from  the  other  members  of  the  family  prior      JAN.  9. 
to  1856,  the  devolution  of  the  property  sworn  to  by  the  witnesses  for  the 
defendants    and    accepted    as    correct  by    bbe  Subordinate    Judge  could     APPEL- 
not,  upon    any    principle    of    Hindu    law,    have    taken    place.     Hamir       LATE 
Singh,  the  eldest  brother,  died  in  1856.     Ifc  is  the  case  of  the  defendants      CIVIL. 
that    the  interest    of  Hamir  came    to  the    four  surviving    members    of 
the  family,  Himanchal  Singh,  Mahtab   Singh,  Baideo  the  son  of  Eandhir  ISA.  176  = 
Singh,  and  Ugar  Singh.     That  would  have  been  the   natural  and  legal   16  A.W.N. 
devolution  if  the  family  in  1856  had  been  a  joint  Hindu  family.    Hamir's    (1896)  23. 
interest  did  in  fact  devolve  on  these  four  surviving  members  of  the  family. 
If  these  brothers  had  been  separated  Hindus,  Hamir  Singh's  widow,  Sheo 
Kuar,   would  have  taken  in   law  and  in  fact   a   Hindu  widow's   estate  in 
Hamir  Singh's  property.     She  took  nothing  of  the  kind.     If   the  family 
was  separate,  Baideo  Singh  would  have  taken  nothing.     On   the  death  of 
Hamir  Singh,  if  be  left  a  widow,  or  on  the  death  of  the*  widow   whom  he 
left,  Baideo  Singh  would  have  been  excluded  according  to  Hindu  law  from 
any  succession  to  Hamir  Singh,  as  his  uncles  [181]  Himanchal,  Mahatab 
and  Ugar  would  exclude  him.     We  pass  over  lor  the  moment  what  is  said 
to  have  taken  place  on  the  death    of  Himanchal    Singh  in  1859,    and 
we  come  to  a  later  date,  viz.,  1863,  when  the  third  brother,  Mahtab    Singh 
died.     It    is    undisputed,    and    it    is    proved  beyond    doubt,  that    upon       • 
Mahtab    Singh's  death  his  interest    devolved  upon  his    nephew  Baideo 
Singh  and  upon  Ugar  Singh,  his  brother,  who  were  the  surviving  male 
members  of  the  joint    family,  if  it  was    a  joint  family.     If  the  family 
was  joint,  Mahtab    Singh's  interest    undoubtedly,    according    to  Hindu 
law:  must    have    devolved,    as    it  did  in    fact,  on  his    nephew  Baideo 
Singh    and  his    brother  Ugar  Singh.     If  the   family    had    separated  even 
shortly  before  1863,  Baideo  Singh  and  Ugar  Singh  would  have  taken  not 
one  trace  of  an  interest  in  the  property  of  Mahtab  Singh.  Mahtab  Singh's 
widow   would  have  taken  a    widow's    interest  in  the  property  of  Mahtab, 
and  would  have  held    that  interest    until  her  deatb  in  1887.     Mahtab's 
property  would  then  have  devolved  upon  any  surviving  daughter  of  his  and 
ultimately  on  his  grandsons,  but  all  these  parties  were,  without  question 
and  without   raising  any    claim,  excluded   from  inheritance  in    1863  to 
Mahtab  Singh's  interest. 

The  devolution  of  interest  on  the  death  of  Hamir  Singh  in  1856,  and 
on  the  death  of  Mabtab  Singh  in  1863,  can  only  be  accounted  for  on  the 
ground  of  the  family  having  been  and  having  continued  to  be  joint,  and  of 
the  property  or  shares  entered  in  the  names  of  Hamir  Singh  and  Mahtab 
Singh  in  revenue  and  village  papers  having  been  joint  family  property. 
The  facts  as  to  the  devolution  of  interest  on  the  death  of  Hamir  Singh  and 
Mahtab  Singh  are  common  ground.  It  is  admitted  on  both  sides  that  the 
devolution  was  as  we  have  said,  and  if  the  Subordinate  Judge's  attention 
had  only  been  drawn  to  the  cross-examination  of  many  of  the  defendant's 
witnesses,  he  would  have  seen  tha^.  the  devolution  of  interest  on  the  deaths 
of  Hamir  Singh  and  Mahtab  Singh  was  absolutely  inconsistent  and 
irreconcilable  with  the  defendant's  case  that  the  five  sons  of  Chandan 
Singh  had  separated. 

We  shall  now  refer  to  what  happened  on  the  death  of  Himanchal  Singh 
in  1859.  It  is  said  on  behalf  of  the  defendants  that  [182]  Himanchal 
Singh's  property  devolved  exclusively  uoon  Baideo  Singn.  There  is  in 
the  very  nature  of  the  case  the  strongest  reason  to  doubt  the  accuracy  of 
that  statement.  It  may  very  well  appear,  and  ioas,  from  the  revenue  and 
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village  papers,  that  Baldeo  Singh's  name  was  entered  in  those  papers  as 
that  of  the  successor  in  title  to  the  share  or  interest  in  the  property  before 
then  recorded  in  the  name  of  Himanchal  Singh.  The  Subordinate  Judge 
ought  to  have  known,  if  he  has  had  many  of  these  cases  befora  him,  that 
it  is  not  at  all  uncommon  in  these  Provinces  for  the  property  of  a  joint 
Hindu  family  to  be  recorded  in  revenue  and  village  papers  sometimes  in 
the  name  of  one  member  of  the  family,  sometimes  in  the  name  of  another 
sometimes  in  the  name  of  the  managing  member,  sometimes  in  the  name  of 
a  junior  member  of  the  family — and  that  without  any  separation  having  in 
fact  taken  place.  The  Subordinate  Judge  ought  also  to  have  known  (.hat 
in  a  joint  Hindu  family  it  not  uncommonly  happens  in  these  Provinces  that 
when  property  is  acquired  from  the  resources  of  a  joint  Hindu  family  the 
purchase  is  made  in  the  name  of  one  member  of  the  family,  not  as  his  ex- 
clusive property,  but  really  on  behalf  of  the  family  of  which  he  is  a  member, 
and  that  entries  in  revenue  and  village  papers  consequent  upon  such  assign- 
ments of  interest,  as  a  rule,  are  made  in  the  name  of  the  nominal  assignee. 
The  Subordinate  Judge  should  have  known  and  borne  in  mind  these 
common  facts  in  deciding  this  case,  and  in  considering  the  evidence  accord- 
ing to  which,  if  it  were  accurate,  the  interest  of  Himanchal  Singh,  on 
his  death  devolved  exclusively  on  Baldeo  Singh.  If  the  family  was 
separate,  as  the  defendant's  case  is  that  it  was,  neither  Baldeo  Singh  nor 
Mahfcab  Singh  nor  Ugar  Singh  could  have  taken  anything  other  than  a 
reversionary  interest;  in  Himanchal  Singh's  property  as  a  separated  Hindu 
until  the  deaih  of  Himanchal  Singh's  widow,  and  until  the  deaSb  of  his 
daughter  Mulo  Kuar,  Mulo  Kuar  having  lived  until  after  the  commence- 
ment of  this  suit;  so  that,  even  with  regard  to  the  devolution  of  Himan- 
chal Singh's  interest,  the  case  attempted  to  be  set  up  by  the  defendants  is 
absolutely  irreconcilable  with  the  principles  of  Hindu  law  as  they  are  fol- 
lowed in  these  Provinces. 

[183]  It  might  be  impossible,  owing  to  the  deaths  of  Baldeo  S:ngh 
and  Ugar  Singh,  to  know  exactly  why  it  was  that  Baldeo  Singa's  name 
apparently  was  entered  in  the  revenue  and  village  papers  in  respect  of  the 
property  standing  in  the  name  of  Himanchal  Singh.  It  would  appear  to 
have  been  the  custom  in  this  family,  as  it  has  bean  in  others,  to  enter  the 
names  of  different  members  of  the  family  in  respect  of  different  portions 
of  the  family  property.  The  result  is  that  tha  evidence  on  both  sides  as 
to  the  devolution  of  the  interest  of  Hamir  Singh  and  of  Himanchal  Singh 
and  of  Mahtab  Singh  is  irreconcilable  with  the  idea  of  a  separated  family 
and  is  consistent  only  with  the  presumption  that  this  family  remained  and 
continued  to  ba  joint. 

There  are  other  considerations  which  lead  us  to  the  same  conclusion. 
Ugar  Singh  died  in  1874.  The  plaintiff,  who  was  his  son,  was  a  minor  of 
tender  years — some  four  years  old — at  that  time.  Baldeo  Singh  acted  as 
the  guardian  of  bis  minor  cousin,  the  plaintiff.  He  obtained  a  certificate 
of  guardianship,  and  from  that  fact  the  Subordinate  Judge  draws  the 
inference  that  Baldeo  and  the  plaintiff  were  separate.  The  Subordinate 
Judge  had  either  never  heard  or  had  forgotten  that  it  had  been  decided 
prior  to  1874  by  the  High  Court  of  these  provinces  that  it  was  a  proper 
and  legal  act  for  a  member  of  a  joint  Hindu  family  to  take  out  of  a  certifi- 
cate of  guardianship  of  the  person  and  interest  of  a  minor  member  of  that 
family.  It  was  believed  to  be  the  law  that  such  certificate  was  required. 
In  fact,  as  we  understand  the  law,  the  taking  out  of  auch  a  certificate  was 
not  necessary  ;  but  that  view  of  the  law  has  been  adopted  only  recently 
by  the  High  Court  at  Calcutta,  the  High  Court  at  Bombay  and  by  this 
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Court.  At  any  rabe,  the  chances  are  that  any  one  advising  Baldeo  Singh 
would  have  advised  him  that  he  should  apply  for  and  obtain  a  certificate 
of  guardianship  for  his  minor  cousin,  and  that  although  the  family  was 
joint. 

In  1282,  1283  and  1284  Fasli  a  settlement  was  proceeding.  It  \\-as 
the  usual  thirty  years'  settlement.  One  of  the  most  important  docu- 
ments in  the  settlement  of  a  village  is  the  wajib-ul-arz.  which  con- 
tains a  statement  of  the  custom  or  of  the  agreement  como  [184]  to  by 
the  proprietors  as  to  the  custom  to  be  observed  in  the  village.  At 
the  fcime  of  the  settlement  the  two  surviving  members  of  this  joint  family 
were  Baldeo  Singh  and  his  minor  cousin,  the  present  plaintiff,  for  whom 
Baldeo  Singh  was  acting  as  guardian.  Now  in  a  large  number  of  wajib-ul- 
arzes,  some  twelve  or  more,  which  were  made  at  that  settlement  and  which 
are  OQ  the  record,  there  are  clauses  in  which  it  is  positively  stated  that  in 
the  villages  referred  to  in  those  wajib-ul-arzes  there  was  no  division  of 
profits  and  losses  because  the  proprietors  were  in  commensality.  These 
wajib-ul-arzes  to  which  we  refer  were  wajib-ul-arzes  which  related  to 
villages  in  which  'the  proprietary  right  was  vested  at  the  time  of  the 
settlement  in  Baldeo  Singh -and  his  minor  cousin,  the  present  plaintiff,  as 
appears  from  kheioats  which  are  upon  the  record.  These  entries  in 
these  ^uaj^b-ui-arzes  are  entirely  inconsistent  with  the  defendant's 
case  that  the  defendant  and  Baldeo  Singh  were  separate.  Such  an  entry 
as  to  oommensality  would  never  have  been  made  by  a  member  of  a 
separated  family,  and  we  know  from  the  evidence  on  the  record  that 
these  wajib-ul-arzes  were  prepared  with  the  knowledge  and  cognizance 
pf  Baldeo  Singh  and  his  is  agents  ;  and  in  fact  these  statements  must  have 
been  made  at  the  instance  of  Baldeo  Singh.  There  are  some  ivajib-ul-arzes 
of  that  settlement  relating  to  some  of  the  properties  in  dispute  here  which 
contain  statements  that  profits  and  losses  were  divided  by  the  proprietors. 
So  far  as  we  can  ascertain,  there  is  only  one  of  such  wajib-ul-arzes  which 
relates  to  a  village  in  which  the  sole  proprietors  at  the  date  of  settlement 
were  Baldeo  Singh  and  the  present  plaintiff.  Some  of  these  wajib-ul-arzes 
undoubtedly  related  to  villages  in  which  there  were  as  co-proprietors  persona 
of  a  different  caste,  of  a  different  religion  and  in  no  way  related  to  Baldeo 
Singh  and  the  present  plaintiff,  and  in  these  cases  the  wdjib-ul-arz  also 
would  necessarily  state  that  profits  and  losses  were  divided  amongst  the 
proprietors.  There  is,  again,  a  fchird  class  of  wajib-ul-arz,  certainly  one, 
perhaps  more,  in  which  the  proprietors  of  one  patti  of  the  village  were 
•members  of  this  joint  family  and  the  proprietors  of  another  patti  of  the 
village  [185]  wera  strangers  inter  se,  and  in  that  class  it  is  stated  with  great 
precision  that  the  members  of  this  family  in  tbelrpatti  do  not  divide  profits 
or  losses  by  reason  of  commensality,  while  as  to  the  proprietors  of  the 
other  patti  it  is  stated  that  they  do  divide  profits  and  losses.  In  our 
opinion,  drawing  all  reasonable  references  from  the  wajib-ul-arzes,  and 
considering  them  with  reference  as  to  who  were  at  or  about  the  time  of 
the  settlement  proprietors  in  the  village  or  in  the  patti,  we  can  only  come 
to  the  conclusion  that  Baldeo  Singh  at  that  time  admitted  in  these  public 
documents  that  the  family  to  which  he  and  the  present  plaintiff  belonged 
was  joint.  There  is  no  doubt  in  our  minds  that  after  the  time  of  that 
settlement  Baldeo  Singh,  in,  order  to  provide,  for  his  grandson  Sardar 
Singh  and  to  advance  him  .in  the  world,  began,  whilst  he  was  guardian 
of  his  minor  cousin,  the  present  plaintiff,  to  prepare  evidence  which 
might  subsequently  be  put  forward,  as  it  has  been  to  indicate  a  separation 
in  the  family.  During  Ugar  Singh's  lifetime  there  is  absolutely  nothing 
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that  we  can  see  which  is  inconsistent  with  the  family  being  joins.  There 
are.  however,  indications,  the  result  of  things  done  by  Baldeo  Singh  or  his 
karindas,  whilst  he  was  acting  as  guardian  for  the  present  plaintiff, 
which,  although  standing  alone  they  are  not  strong,  certainly  hint  at 
a  separation,  and  there  are  further  indications  that  Baldeo  Singh  was, 
during  the  minority  of  the  present  plaintiff,  laying  the  ground  for  a 
subsequent  claim  to  be  entitled  to  a  larger  share  in  some  of  these  villages 
than  the  plaintiff.  It  must  be  borne  in  mind  in  looking  at  anything 
which  took  place  between  1874,  when  Ugar  Singh  died,  and  1889,  when 
the  present  plaintiff  came  of  age,  that  during  that  period  Baldeo  Singh 
was  the  master  of  the  situation,  and  that  there  was  no  one  to  protect  the 
interest  of  the  present  plaintiff  effectively  except  Baldeo  Singh,  his  guar- 
dian. In  our  opinion  Baldeo  Singh  betrayed  his  trust  as  far  as  he  could. 
We  cannot  regard  anything  unfavourable  to  the  plaintiff  which  was  done  by 
or  at  the  instance  of  Baldeo  Singh  during  the  plaintiff's  minority  as  of  any 
weight  in  the  determination  of  this  suit;  but.  on  the  other  hand,  we  are 
entitled  to  regard  all  these  acts  of  Baldeo  Singh  which  were  adverse  to  the 
[186]  theory  of  a  separated  family  and  contrary  to  the  interests  of  Sardar 
Singh,  whose  interests  he  was  seeking  to  promote,  as  of  the  very  greatest 
importance  as  showing  what  the  true  facts  were.  In  this  view  we  find 
the  documentary  evidence  as  to  wbat  took  place  after  the  death  of  Ugar 
Singh  and  during  the  minority  of  the  present  plaintiff  affords  the  strongest 
presumption,  in  fact  proof,  that  Baldeo  and  the  present  plaintiff  were 
joint.  It  is  not  pretended  by  the  defendants  that  a  separation  of  their 
pleadings  took  place  in  recent  years.  The  separation  took  place  prior  to 
the  death  of  Randhir  Singh  in  1836.  They  tried  to  prove  that  the  family 
was  separated  from  that  time  down  to  the  present.  It  was  never  pre- 
tended by  the  defendants  that  a  separation  had  first  taken  place  between 
Baldeo  Singh  and  his  minor  ward.  Such  a  separation  taking  place 
between  a  guardian  and  his  ward  in  a  joint  Hindu  family  and  adversely  to 
the  interests  of  the  ward  would  naturally  be  scouted  by  any  Court  of 
justice. 

Now,  in  conclusion,  we  have  only  to  refer  to  a  few  of  the  remarks 
of  the  Subordinate  Judge.  We  have  indicated  that  in  our  judgment  the 
Subordinate  Judge  has  misunderstood  the  evidence ;  possibly  through  no 
fault  of  his  ;  possibly  through  the  time  at  his  disposal  for  the  arguments 
in  this  case  being  short.  The  arguments  before  this  Court  have  taken 
eight  days.  Before  the  Subordinate  Judge  they  took  two  days,  and  he 
had  before  him  a  large  mass  of  evidence,  to  many  important  points  in 
which  it  is  evident  that  his  attention  was  not  directed. 

The  first  observation  to  which  we  refer  is  that  which  imputes  practi- 
cally to  the  plaintiff  that  he  stole  the  accounts  books  of  the  estate.  If  the 
Subordinate  Judge  had  given  careful  attention  to  the  evidence,  he  would 
have  found  that  it  was  impossible  for  the  plaintiff  to  steal  these  account 
books.  He  would  have  found  that  when  the  documents  in  the  outer  office 
came  to  the  number  from  time  to  time  of  fifteen  or  twenty  sheets  they 
were  removed  into  the  zanana  apartment  of  Baldeo  Singh's  house  and 
were  kept  there.  The  documents  which  the  plaintiff  took,  and  was  entitled 
to  take,  as  a  member  of  this  joint  Hindu  family,  for  his  information  from 
[187]  the  office,  were  what  we  may  call  the  granary  accounts  ;  that  is  to 
say,  the  accounts  of  wheat,  seed,  oil  and  others  matters  brought  into  the 
joint  storehouse  for  the  consumption  of  the  family,  the  servants  and  the 
horses,  and  showing  how  they  were  distributed  from  day  to  day.  There 
was  no  pretext  for  holding,  as  the  Subordinate  Judge  did,  that  the  plaintiff 
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secretly  took  the  accounts.     The  only  accounts  which  the  plaintiff  took       1896 

away  were  taken  openly.     Ifc  is  ridiculous  to  suggest  that  the  plaintiff  had      JAN.  9. 

any  opportunity  or  could  have  taken  the  estate  accounts  without  everyone 

being  well  aware  of  it.     The  mass  of  estate  accounts  which   must  have     APPEL- 

accumulated  and  been  in  existence  in  the  zauana  apartments   of  Baldeo       LATE 

Singh  relating  to  the  management,  profits,  losses,  rent,  &c.,  of  the  numerous      CIVIL. 

villages  belonging  to  this  estate  must  have  been  such  that  it  would  not  be 

too  much  to  say  that  one  man  could  not  remove  them,    but  that  it  would  18  *•  176= 

have  required  a  cart  or  two  to  carry  away  the  accounts  of  all  those  years.   16  A.W.N. 

The  Subordinate  Judge  in  our  opinion  put  an  entirely  wrong  construe-  (1896)  23. 
tion  on  the  evidence  relating  to  the  petitions  of  the  13th  of  September 
1883, :':  and  the  16th  of  April  1892.  The  Subordinate  Judge  does  not  believe 
the  plaintiff  as  to  his  evidence  that  he  had  not  authorised  the  petition 
of  the  16th  of  April  1892.  He  considers  that  the  plaintiff  in  that  respect 
is  contradicted  by  the  evidence  of  Maulvi  Ibadat-ullah.  In  our  opinion 
there  is  co  contradiction.  Ibadat-ullah  stated  that  he  had,  on  instructions 
of  a  karinda  of  the  plaintiff  and  some  one  who  accompanied  him,  filed 
that  application.  It  is  not  certain  whether  that  karinda  was  not  also  the 
karinda  of  Baldeo  Singh.  However,  that  matter  is  immaterial.  Ibadat- 
ullab  says  that  subsequently  to  the  16th  of  April  1882  the  plaintiff  sent 
for  him  and  asked  him,  as  we  read  the  evidence,  if  he  had  filed  a  petition 
on  his  behalf,  and  what  had  been  done  on  it,  and  told  him  to  withdraw  it. 
That  does  not  lead  us  to  the  inference  that  the  plaintiff  had  authorised 
the  filing  of  that  petition,  and  we  are  fortified  in  that  conclusion  by  the 
evidence  given  in  cross-examination  by  Sardar  Singh,  the  prinoipal  defend- 
ant in  the  suit.  He  said  : — "  Baldeo  Singh  did  not  cause  any  application 
[188]  to  be  filed,  but  the  karindas  who  had  the  management  in  their 
hands  used  to  file  applications  after  having  them  drafted.  The  karindas 
used  to  watch  and  conduct  the  Court  proceedings  as  they  liked  without 
the  permission  of  Baldeo  Singh."  That  shows  that,  at  least  so  far  as  the 
elder  member  of  the  family,  Baldeo  Singh,  was  concerned,  his  karindas 
were  in  the  habit  of  filing  applications  without  consulting  him  at  all. 
That  evidence  of  Sardar  Singh  is  consistent  also  with  the  statements  in  the 
evidence  of  the  present  plaintiff  as  to  certain  petitions  for  partition  which 
had  been  filed. 

There  is  a  good  deal  in  the  judgment  of  the  Subordinate  Judge  upon 
which  comment  adverse  to  his  conclusions  might  be  made.  He  did  not, 
in  our  opinion,  correctly  weigh  the  evidence,  even  if  he  read  the  whole  of  it, 
which  we  doubt — we  refer  to  the  documentary  evidence — and  we  entirely 
fail  to  understand  how  he  could  have  come  to  the  conclusion  that,  on  a 
reference  to  the  whole  deposition  of  the  plaintiff,  it  could  be  inferred  that 
Ugar  Singh,  Baldeo  Singh  and  other  ancestors  were  separate  and  not 
joint.  In  our  opinion  the  plaintiff  gave  his  evidence  honestly,  truthfully 
and  straightforwardly. 

We  find  that  the  five  sons  of  Chandan  Singh  continued  to  be  joint 
during  their  lives,  and  the  survivors  continued  to  be  joint  during  their 
lives  ;  that  Baldeo  Singh  and  the  plaintiff  were  joint ;  that  the  property  in 
question  in  this  suit  was  joint  family  property,  and  that  Baldeo  Singh  and 
no  power  to  dispose  of  that  property  or  any  part  of  it  by  will.  As  between 
the  plaintiff  and  Musammat  Sundar,  she  took  nothing,  and  we  allow  the 
appeal  and  set  aside  the  decree  of  the  Court  below,  and  decree  the  plain- 
tiff's claim  for  possession  as  against  Musammat  Sundar.  It  would  be 

*  For  13th  of  September  1883  we  have  13th  of  September  1888  in  16  A.W.N.  (1896)  23 
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useless  to  decree  costs  as  against  Musammat  Sundar,  and  wo  accordingly 
make  no  order  as  to  costs  as  between  these  parties.  The  plaintiff  does 
not  press  for  a  decree  as  fco  mesne  profits  as  against  Musammat  Sundar, 
so  we  make  no  decree  as  to  mesne  profits.  As  we  have  already  said,  the 
decree  as  between  the  plaintiff  and  Sirdar  Singh  will  be  in  tbe  terms  of 
the  agreement  Sled  in  Court  yesterday. 

Appeal  decreed. 


18  A.  189  =  16  A.W.N.  (1896)  63. 

i.1.89]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


MUHAMMAD  MAHMUD  A  LI  (Defendant)  v.  KALYAN  DAS  (Plaintiff).* 
[23rd  December,  1895.] 

Act  No.  IV  of  1882  (Transfer  of  Property  Act),  s.  74— Mortgage. — Prior  and  subsequent 
incumbrancers — Right  of  subsequent  mortgagee  to  redeem  prior  mortgage— Manner  in 
which  subsequent  mortgagee's  right  of  redemption  is  affected  bypartiil  destruction,  af 
the  prior  mortgage. 

One  M.  R.  was  a  co-mortgagee  under  mortgages  of  the  years  1867,  1868  and 
1870  of  a  village  called  Ahak  and  Shares  in  certain  other  villages  Surajpur,  Rai- 
pur,  Bamoti  and  Khera  Buzarg.  K.  D.  the  plaintiff  was  tho  representative  of  a 
subsequent  mortgagee  of  the  share  in  Khera  Buzarg.  K.  D.  in  1874  brought  the 
share  comprised  in  bis  mortgage  to  sale  and  purchased  it  himself ;  bat  without 
making  M.  R.  or  his  representatives  parties  to  his  suit  for  sale.  Subsequently,  in 
1879,  M.  R.  sued  for  a  decree  for  sale  of  all  the  properties  mentioned  above,  but 
the  decree  which  he  obtained  was  limited  to  the  village  Ahak  and 'the  share  in 
Khera  Buzurg.  K.  D.  was  not  made  a  party  to  this  suit.  In  1832  one  M.M.A. 
purchased  the  share  in  Surajpur  which  had  been  subject  to  the  mortgage  sued 
upon  by  M.R.  in  1879,  but  had  been  exempted  from  the  decree  obtained  by 
M.  R.  in  lt)79.  In  1892  K  D.  sued  for  redemption  of  M.  R.'s  prior  mortgage  of 
1867  and  for  a  declaration  of  his  right,  upon  such  redemption,  to  bring  to  sale 
the  property  comprised  in  the  mortgage. 

Iltld  that,  inasmuch  as  M.  K.'s  interest  in  the  mortgaged  property  had  been 
limited  by  the  decree  of  1879  to  the  village  of  Ahak  and  the  share  in  Khera 
Buzurg,  the  plaintiff  was  not  entitled  to  a  decree  for  the  sale  of  the  share  pur- 
chased by  M.  M.  A.  in  Surajpur. 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Mr.  Abdul  Majid,  for  the  appellant. 
Pandit  Swidar  Lai,  for  the  respondent. 

JUDGMENT. 

BANERJI  and  AIKMAN,  JJ. — The  suit  in  which  this  appeal  has  arisen 
•was  brought  by  a  second  mortgagee  to  redeem  a  prior  mortgage  and  to  f  ore- 
olose  the  right  of  redemption  of  the  legal  representatives  of  the  mortga- 
gors and  of  subsequent  incumbrancers  and  alienees  of  the  mortgaged  pro- 
perty. 

The  facts  are  these.  Some  of  the  defendants  first  party  and  the  ances- 
tor of  others  of  those  defendants  were  owners  of  the  village  Ahak  and  of 
shares  in  four  other  villages,  namely,  Surajpur,  Eaipur,  Bamoti  and  Kiiera 
Buzurg.  They  mortgaged  the  aforesaid  property  to  Brij  Lai,  tbe  prede- 
cessor in  title  of  the  defendants  [190]  second  party,  by  three  instruments 

•  First  Appeal  No.  247  of  1893  from  a  decree  of  Babu  Ganga  Saran,  Subordinate 
Judge  of  Aligarb,  dated  the  23rd  May  1893. 
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dated  respectively,  the  18th  April,  1867,  the  23rd  August,  1868,  and  the29th 
December,  1870,  and  they  mortgaged  the  share  in  Khara  Buzurgonly  to 
the  plaintiff's  father  on  the  18th  April,  1868  ;  so  that  the  plaintiff  became 
the  second  mortgagee  of  the  share  in  Khera  Buzurg,  the  first  mortgage 
being  that  created  in  favour  of  Brij  Lai  by  the  instrument  of  the  18th 
April,  1867. 

On  the  9th  April,  1879,  Maya  Ram  who  is  now  represented  by  the 
defendants  second  party,  brought  a-  suit  upon  the  three  mortgage  deeds 
in  favour  of  Brij  Lai  mentioned  above,  and  claiming  what  he  declared  to 
be  his  share  of  the  mortgage  money  prayed  for  the  sale  of  the  five  villages 
mortgaged  under  those  deeds.  The  Subordinate  Judge  of  Aligarh  made  a 
decree  in  his  favour  on  the  16th  December,  1879,  for  sale  of  two  only  out 
of  the  five  villages,  namely,  of  Ahak  arad  Khera  Buzurg.  The  plaintiff 
was  not  joined  as  a  carty  to  that  suit. 

The  appellant  is  the  purchaser  of  a  portion  of  the  share  in  Surajpur 
mortgaged  to  Brij  Lai.  The  date  of  his  purchase  is  the  llth  of  January, 
1882. 

On  the  18th  of  September,  1874,  the  plaintiff  obtained  a  decree  on 
his  mortgage  of  the  18th  of  April,  1868,  for  the  sale  of  Khera  Buzurg, 
and  in  execution  of  that  decree  he  has  purchased  that  village.  Neither 
Maya  Ram  nor  his  representatives  were  parties  to  the  plaintiff's  suit  for 
sale. 

The  plaintiff's  case  is  that,  as  he  was  not  a  party  to  Maya  Ram's 
suit,  the  decree  obtained  by  Maya  Ram  is  not  binding  on  him,  and  he 
has  still  the  right  to  redeem  the  prior  mortgage  of  the  18th  of  April,  1867. 
He  claimed  the  following  reliefs  in  his  plaint. 

"  (1)  That  out  of  the  balance  of  the  principal  amount  of  the  bond, 
dated  the  18bh  of  April,  1867,  comprised  in  the  decree  dated  the  16th  of 
December,  1879,  the  rateable  sum  chargeable  on  the  10  biswas  share  of 
mausa  Khera  Buzurg  may  be  ordered  to  be  paid  by  the  plaintiff  to  the 
defendants  second  party,  and  the  aforesaid  property  may  be  declared  on 
such  payment  to  be  free  from  their  lien. 

[191]  "  (2)  That,  if  the  Court  should  consider  the  rateable  distribu- 
tion of  liability  to  be  unfair,  the  whole  amount  may  be  ordered  to  be  paid 
by  the  plaintiff  to  the  defendants. 

"  (3)  That,  if  the  whole  amount  mentioned  above  is  made  payable,  it 
may  be  declared  as  against  all  the  defendants,  that  the  properties  specified 
(namely  all  the  five  villages  mortgaged  in  the  bond  of  the  18th  April, 
1867)  are  liable  to  be  sold  in  satisfaction  of  the  said  amount  and  of  the 
balance  of  the  plaintiff's  decree  dated  the  18th  of  September,  1874. 

"  (4)  That,  if  rateable  payment  is  ordered,  it  may  be  declared  as 
against  the  defendants  third  party,  that  ttie  ten  biswas  share  of  mauza 
Khera  Buzurg  is  not  liable  to  be  sold  in  satisfaction  of  the  rateable  sum  to  be 
determined  by  the  Court  and  the  sum  due  on  the  plaintiff's  decree  as 
prior  liens." 

The  Court  below  has  declared  the  amounts  due  on  the  mortgage 
bonds  of  the  18bh  April,  1867,  and  the  18th  of  April,  1868,  and  it  has 
made  a  decree  to  the  effect  that  the  plaintiff  should  pay  to  the  defendants 
second  party  the  amount  due  on  the  mortgage  cf  the  18th  of  April,  1867  ; 
that  the  defendants  first  and  third  parties  should  pay  to  the  plaintiff  the 
said  amount,  as  also  the  amount  due  to  the  plaintiff  on  his'  mortgage  of 
the  18th  of  April,  1868 ;  that  in  the  event  of  tha  aforesaid  defendants 
failing  to  pay  the  amounts  abovementioned  the  whole  of  the  property 
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1895        mortgaged  under  the  instrument  of  the  18th  of  April,  1867,  should  be  sold 

DEC.  23.     for  realization,  of  the  amount  due  upon  that  mortgage. 

The  only  contention  raised  on  behalf  of  the   appellant  is  that,  inas- 

APPEL-     much  as  the  decree  obtained  by  Maya  Ram  on  the  16th  of  December,  1879, 
LATE       was  limited  to  the  villages  Ahak  and  Khera  Buzurg,  Maya  Bam  ceased  to 

GlVIL       have  a  mortgage  lien  on  the  share  in  Surajpur  after  the  date  of  that  decree  ; 

that  the  appellant  therefore  purchased  a  part  of  that  share  free  from    any 

ISA.  189=    lien,  and  that,  as  there  was  no  subsistipg  mortgage  on  that  share  in  favour 

16  A.  W.N.    of  Maya  Earn    for  the  plaintiff  to  redeem,  the  Court  below  has  erred  in 

(1896)  65.    making  a  decree  for  the  sale  of  that  share. 

[192]  On  the  other  hand  Mr.  Sundar  Lai  has  contended  on  behalf 
of  the  plaintiff  that,  as  the  plaintiff  was  not  a  party  to  the  suit  in  which 
Maya  Bam  obtained  his  decree,  the  plaintiff  was,  under  the  provisions  of 
section  74  of  Act  No.  IV  of  1882,  entitled  to  redeem  the  prior  mortgage 
of  the  18fch  of  April,  1867 ;  that  on  redeeming  that  mortgage  he  would 
acquire  all  the  rights  which  existed  in  the  first  mortgagee  on  the  date  of 
his  mortgage  and  would  be  entirely  unaffected  by  what  might  have  hap- 
pened in  the  interval  in  respect  of  the  first  mortgage,  and  that  the  plaintiff 
would  therefore  have  the  right  to  bring  to  sale  all  the  properties  comprised 
in  that  mortgage,  and  this  notwithstanding  the  fact  that  the  prior  mort- 
gagee himself  had  no  such  right  by  reason  of  the  dismissal  of  a  part  of  his 
claim. 

We  are  unable  to  accede  to  this  contention.  It  is  beyond  question 
that  the  rights  of  a  prior  mortgagee  are  superior  to  those  of  a  puisne  incum- 
brancer.  It  is  also  beyond  doubt  that  a  second  or  subsequent  mortgagee 
cannot  in  the  absence  of  fraud  control  the  action  of  the  first  mortgagee  in 
respect  of  the  mortgage  held  by  the  latter.  It  cannot  be  disputed  that  the 
right  of  redemption  presupposes  the  existence  of  a  mortgage  on  certain 
property  which  at  the  time  of  redemption  is  security  for  the  money  due  to 
the  mortgagee.  It  therefore  follows  that  the  only  proparty  which  a  second 
or  other  subsequent  mortgagee  may  redeem  is  the  property  on  which  the 
first  mortgagee  is  entitled  to  enforce  his  security.  From  the  very  necessity 
of  things  the  right  of  redemption  can  be  exercised  in  respect  of  such  pro- 
perty only  as  is  subject  to  a  mortgage  capable  of  enforcement. 

That  being  so,  when  a  second  or  other  subsequent  mortgagee  redeems 
a  prior  mortgage  he  relieves  from  liability  for  that  mortgage  such  property 
only  as  is  under  such  liability  at  the  date  of  redemption,  and  under  the 
provisions  of  section  74  of  Act  No.  IV  of  1882  "  he  acquires  in  respect  of 
the  property  all  the  rights  and  powers  of  the  prior  mortgagee  as  such." 
There  can  be  no  doubt  that  the  property  referred  to  in  the  section  is  the  pro- 
perty redeemed  from  the  prior  mortgage,  and  not  property  which  may  origi- 
nally [193]  have  been  comprised  in  the  mortgage,  but  on  which  the  mortgage 
had  ceased  to  exist.  This  is  evident  from  the  fact  that  the  section  confers 
on  the  person  redeeming  the  mortgage  the  rights  and  powers  of  the  first 
mortgagee,  and,  as  those  rights  and  powers  could  not  be  exercised  by 
the  first  mortgagee  in  respect  of  property  other  than  that  on  which  his 
mortgage  subsisted,  it  is  clear  that  a  second  or  subsequent  mortgagee 
by  redeeming  a  prior  mortgage  acquires  the  prior  mortgagee's  right  in 
respect  of  that  property  only  which  is  redeemed  by  him.  He  cannot, 
in  our  judgment,  acquire  any  higher  right  than  that  of  the  mortgagee 
whom  he  redeems,  and  therefore  he  cannot  claim  tha,t  he  can  recover 
the  money  paid  by  him  in  order  to  discharge  the  first  mortgage  by  sale 
of  all  the  property  originally  comprised  in  that  mortgage,  notwithstand- 
ing that  portions  of  that  property  may  have,  at  the  time  of  redemption, 
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ceased    to    be    subject    to    tbat   mortgage.     In  our    opinion    the  position       1895 
of  a  puiane  ineumbrancer  who  redeems  a  prior  mortgage  is  not  analogous     DEC.  23. 
to  that  of  a  surety  who   pays  a  debt  due    by  his  principal  and    acquires 
the  benefit   of  all  the  security    held    by    the   creditor   against   the   prin-     APPEL- 
cipal  at  the  date  of  the  contract  of  suretyship.     There  can  be  no  doubt      LATE 
that  a  mortgagee  is  competent  to  release  a  portion  of  the  mortgaged  pro-      CIVIL. 
perty  on  receipt  of  part  payment  of  the  mortgage  money.     It  was  held  by 
this  Court  in  Lachitu  Narain  v.  Muhammad   Yusuf  (1)  that  such  a  release  18  A.  189  => 
has  not  the  effect   of   breaking  up  the  mortgage  security.   Where  a  portion   16A.W.N. 
of  the  mortgaged  property  has  thus  been  released  by  the  mortgagee    his    U896)  65. 
rights  and  powers   under   his  mortgage  are  to  realise  the  balance  due  to 
him  by  sale  of  the  remainder  of  the  mortgaged  property.     As,  under  s.  74 
of  Act  No.  IV  of  1882,  a  puisne  inoumbrancer  by  redeeming  a  prior  mort- 
gage acquires  only  the  rights  and  powers  of  the  prior  mortgagee,  all  that 
he  becomes  entitled  to  by  virtue  of  the  redemption  is  the  right  and  power 
to  recover  the  amount  paid  by  him  for  redemption  by  sale  of  the  property 
on  which  the  prior  mortgagee,  couid  enforce  his  mortgage.    In  our  opinion 
any  other  view  would  be  [l94]  inconsistent  with  the  rights  of   a  prior 
mortgagee,  which  are  undoubtedly  superior  to  those  of  a  second  or  other 
subsequent  mortgagee,  and  the  provisions  of  section  74  of  Act  No.  IV  of 
1882  negative  rather  than  support  the  contention  of  learned  vakil  for  the 
respondent. 

In  this  case  the  decree  passed  in  favour  of  Maya  Earn  on  the  16th  of 
December,  1879,  on  the  basis  of  the  mortgages  held  by  him  limited 
his  right  of  sale  only  to  the  two  villages  Ahak  and  Khera  Buzurg.  Whe- 
ther that  limitation  was  made  advisedly,  or  was  the  result  of  an  oversight 
on  the  part  of  the  Judge  who  .made  the  decree,  it  is  not  necessary  for  us 
to  consider.  We  have  the  fact  that  the  decree  did  not  confer  on  Maya 
Bam  the  right  to  bring  any  other  property  to  sale  ;  so  that  after  the  date 
of  the  decree  Maya  Ram  lost  the  right  to  enforce  his  mortgage  on  any  of 
the  mortgaged  villages  other  than  Ahak  and  Khera  Buzurg.  The  state- 
ment contained  in  the  plaint  that  the  decree  of  the  16th  of  December, 
1879,  declared  Maya  Barn's  lien  on  all  the  five  villages  comprised 
in  his  mortgage  is  erroneous,  and  the  Subordinate  Judge's  assump- 
tion that  the  omission  of  other  villages  from  the  decree  was  a  verbal 
error  was  wholly  gratuitous.  As  we  have  said  above,  Maya  Bam  was 
not  entitled  after  the  date  of  that  decree  to  fall  back  on  his  original 
mortgages  and  to  bring  to  sale  any  of  the  villages  excluded  from  the 
operation  of  the  decree.  The  fact  of  the  plaintiffs  not  being  a  party  to 
the  suit  in  which  the  decree  was  passed  did  not  place  him  in  a  better 
position.  The  only  effect  of  the  omission  to  join  him  as  a  party  was  to 
preserve  to  him  the  right  to  redeem  the  prior  mortgage.  By  such  redemp- 
tion he  acquired,  under  section  74  of  Act  No.  IV  of  1882,  the  rights  and 
powers  of  Maya  Bam,  and  as  those  rights  and  powers  did  not  extend 
beyond  the  right  to  sell  up  the  two  villages  against  which  the  decree  was 
passed,  the  plaintiff  cannot  claim  to  bring  to  sale  any  of  the  three 
villages  in  respect  of  which  Maya  Barn's  suit  must  be  held  to  have  been 
dismissed.  As  the  share  in  Surajpur  purchased  by  the  appellant  was 
a  part  of  the  property  on  which  Maya  Bam  had  ceased  to  have  a  mort- 
gage lien,  the  plaintiff  was  not  entitled  to  a  decree  for  the  sale  of  the 
[1953  share  and  the  decree  granted  to  him  by  the  Court  below  cannot  be 
sustained. 

(1)  17  A.  63. 
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1895  It  was  urged  by  Mr.  Sundar  Lai   that  Es.  913,  part  of  the  interest 

DEC.  23.     due  on  the  bond  of  1867,  was  included  in  Brij   Lai's  bond  of  the  23rd  of 

August,  1868,  and  as  the  heirs  of  Brij  Lai  other  than  Maya  Earn  obtained 

APPEL-     a  decree  for  the  sale  of  all  the  mortgaged  property  under  the  bond  last 

LATE       mentioned,  the  plaintiff  should  ba  granted  a  decree  for  the  sale  of  Surajpur 

CIVIL.      ^or  'na  realisation  of  that  amount  at  least.     The   simple  answer  to  this 

contention  is  that  the  claim  as  laid  in  the  plaint  is  limited  in  terms  to 

18  A.  189=  what  was  due  to  Maya  Raoi   and  to  the  amount  comprised  in  the  decree 

16  A.W.N.   dated  the  16th  of  December,  1879,  and  it  is  this  claim  only  with  which  we 

(1896)  65.    have  to  deal. 

We  may  observe  that  we  are  glad  that  we  have  been  able  to  arrive 
at  the  above  conclusion.  The  amount  of  the  mortgage  of  the  18th  of  April, 
1867,  became  payable,  and  the  plaintiff's  right  to  redeem  that  mortgage 
accrued,  on  the  18th  of  April,  1870.  For  a  period  of  twenty  years  he  took 
no  steps  to  redeem  that  mortgage,  and  even  after  the  decree  of  the  16th  of 
December,  1879,  he  remained  silent.  The  appellant  purchased  the  share 
of  Surajpur  now  in  question  in  1882.  At  that  time  had  he,  like  a  man  of 
ordinary  prudence,  made  inquiries,  as  we  must  presume  he  did,  as  to  the 
previous  incumbrauoes  on  the  property,  he  could  only  have  discovered 
that  the  mortgages  created  on  it  by  the  bonds  executed  in  favour  of  Brij 
Lai  had  merged  in  the  decree  of  1879,  and  that  under  that  decree  no 
liability  was  imposed  on  the  share  in  Surajpur. 

If  with  such  information  before  him  he  purchased  the  property,  it 
would,  in  our  opinion,  be  a  hardship  to  him  were  he  to  be  compelled,  ten 
years  after  his  purchase,  to  discharge  a  mortgage  which  the  original 
mortgagee  was  incompetent  to  enforce  against  him,  and  which  the  plaintiff 
did  not  choose  to  redeem  for  such  a  length  of  time. 

We  allow  this  appeal,  and,  in  modification  of  the  decree  below,  we 
dismiss  that  portion  of  the  plaintiff's  claim  which  is  directed  against  the 
appellant  and  the  share  in  Surajpur  purchased  by  him,  with  costs  here  and 
in  the  Court  below. 

Decree  modified. 


ISA.  126  =  16  A. WN.  (1896)39. 

[196]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


IN  THE   MATTER  OP  THE  PETITION   OF  KHWAJA   MUHAMMAD 
YUSUF.*     [6th  January,  1896.] 

Civil  Procedure  Code,  s.  596 — Application  for  leave  to  appeal  to  Her  Majesty  in  CtmnciZ 
— Value  of  property  affected  by  decree. 

In  an  application  foe  leave  to  appeal  to  Her  Majesty  in  Council  the  value  of 
the  property  ostensibly  affected  by  the  decree  sought  to  ba  appealed  was  below 
Bs.  10,000  ;  but  it  appeared  that  the  suit  in  appeal  in  which  the  said  decree  had 
been  passed  was  connected  with  another  suit  relating  to  the  same  property  in 
which  a  decree  had  been  passed  which  was  the  subject  of  another  similar  appli- 
cation and  that  the  aggregate  value  of  the  two  decrees  was  much  above  Bs.  10,000 
and  that  it  oould  not  be  known  which  of  <*uoh  decrees  would  affect  which  specific 
portion  of  the  property  in  question.  Held  that  under  the  above  circumstances 
the  application  under  consideration  should  be  granted  under  the  last  paragraph 
of  s.  596  of  the  Code  of  Civil  Procedure. 

(R.,  16  C.L.J.  591  (593)  =  17  C.W.N.  526  (527)  =  15  Ind.  Gas.  897  (893).] 
*  Privy  CoanoH  Application  No.  18  of  1895. 
836 


YIII]  In  re  KHWAJA  MUHAMMAD  YUSUP  18  All.  197 

THESE  were  two  applications  for  certificates  of  leave  to  appeal  to  the       1896 
Privy  Council  in  two  First  Appeals,  which    had  been    disposed  of  by  the      JAN.  6. 
High  Court  on  the    17th   of  June   1895.     The  suits  out  of  which  thos.e 
appeals  arose  were  brought  by  different  plaintiffs  on  different  causes  of     APPEL- 
action  to  recover  debts  from  the  estate  of  one  Etkad  AH    deceased,  but  in       LATE 
each  of  the  suits  the  plaintiffs  sought  as  against  the  defendant  Muharn-      CIVIL, 
mad  Yusuf  to  have  two  documents  said  to  have  bean  executed  by    Etkad 
AH  in  favour  of  Muhammad  Yusuf  set  aside.     The  first  of  these  documents  18  *•  * 
was  a  document  called    an    instrument  of   trust   or  hypothecation  bond    16  A.W-N. 
executed  by  Etkad  AH  in  favour  of  Muhammad  Yusuf  on  the  25th  July    <1896)  89> 
1886.     By  that  deed  Etkad  AH,  acknowledging  a    debt  of  Rs.  15,632  3-9 
as    due  to    Muhammad   Yusuf,  hypothecated  certain  landed  property  to 
him  as  security  for  the  debt,  and  other  property   was  also  made   over   to 
Muhammad  Yusuf  in  trust  to  pay  off  certain    debts  specified  ia  the  bond. 
The  second  deed  which  it  was  sought  to  set   aside  was  a  hypothecation 
bond  for  Us.' 7,000  executed  in  favour  of  Muhammad  Yusuf   by  Etkad  AH 
on  the  8fch  of  August  1886. 

These  two  suits  were  heard  together  by  the  Court  of  first  instance  and 
so  far  as  the  claim  for  the  avoidance  of  the  bonds  in  favour  of  the  present 
applicant  Muhammad  Yusuf  were  concerned,  were  dismissed. 

The  plaintiffs  appealed  to  the  High  Court,  again  urging  that  the 
deeds  of  the  25th  of  July  1886  and  the  9th  of  August  1886,  were  void  as 
aganist  them. 

[197]  In  each  case  the  High  Court  made  a  decree  declaring  that  the 
deeds  in  question  were  null  and  void  as  against  the  plaintiff  appellants. 
The  defendant  Muhammad  Yusuf  thereupon  applied  for  leave  to  appeal  to 
Her  Majesty  in  Council. 

Pandit  Sundar  Lai,  for  the  applicant. 

Mr.  Amiruddin,  for  the  opposite  parties. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — Khwaja  Muhammad  Yusuf  applies  for  a 
certificate  showing  that  his  case  is  a  fit  one  for  appeal  to  Her  Majesty,  in 
Council.  The  value  of  the  subject-matter  of  the  suit  and  the  value  of  the 
matter  in  dispute  on  appeal  to  Her  Majesty  in  Council  is  Rs.  5,769  odd. 
Upon  notice  being  served  upon  the  opposite  parties  counsel  appeared  to 
show  cause,  and  contended  that,  as  the  case  was  one  which  did  not  fulfil 
the  requirements  of  s.  596  of  the  Code  of  Civil  Procedure,  the  certifi- 
cate asked  for  should  not  be  granted.  In  reply  it  was  brought  to  our 
notice  that  this  application  is  not  the  only  one  to  be  considered  ;  there 
are  before  us  in  fact  two  applications,  one  being  Privy  Council  application 
No.  17  of  1895  and  the  other  Privy  Council  application  No.  18  of  1895.  In 
the  first  of  these  applications  the  value  of  the  matter  in  dispute  on  appeal 
to  Her  Majesty  in  Council  exceeds  Rs.  5,810.  The  property  affected  by 
both  these  applications  is  the  same  property.  No  distinction  can  be  drawn 
as  to  which  part  of  it  will  be  affected  by  the  application  No.  17  and  which 
part  by  the  application  No.  18.  Khwaja  Muhammad  Yusuf  is  petitioner  in 
both  the  cases.  The  other  parties  in  each  case  are,  it  is  ture,  different  per- 
sons. They  were  plaintiffs  in  the  Court  of  first  instance,  and  thay  sought 
to  enforce  their  respective  claims  upon  the  property  in  dispute  and  to 
obtain  a  declaration  from  the  Court  that,  so  far  as  that  property  was 
concerned,  certain  deeds  put  forward  by  Khwaja  Muhammad  Yusuf 
setting  up  claims  of  Rs.  25,000  and  more  and  of  Rs.  7,000  over  the  same 
property  might  be  declared  null  and  void.  On  these  rounds  ib  was  urged 
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1896       that  the  case  was  one  in  which  the  decrees  already  passed  and  those 
JAN.  6.      which  would  have  to  be  passed  by  Her  Majesty  in  Council  would    be 
decrees  which  must  involve  directly  or  indirectly  claims  or  questions  to  or 
APPEL-      [198]  respecting  property  the  value  of  which  was  ten  thousand  rupees  or 
LATE       upwards.     In  the  Court  below,  and  also  in  appeal  in   this  Courb,   though 
CIVIL,      there    appears  no  consolidating  order  in  distinct  terms,  the  suits  were 
practically  treated  as  one.     Formal  and  detailed  judgment  was  delivered 
18  A.  19B=»     in  one  oniy  ;  jn  the  other  all  that  the  judgment  set  out  was  that  upon  the 
16  A.W.N.    principles  treated  in    the  judgment  in  the  first  case  a  similar  decree  be 
(1896)  36.    issued  in  the  second.     It  seems  to  us    that)  the  case  is  one  which  we 
ought  to  certify  as  being  a  fib  one  for  appeal  to  Her   Majesty  in  Council 
on  the  ground  that  the  decree  to  be  passed  is  one  which  must  involve 
directly  or  indirectly  claims  or  questions  to  or  respecting  property  exceed- 
ing ten  thousand  rupees  in  value.     We  grant  the  application  with  costs, 
and  direct  that  a  certificate  be  issued  in  these  terms. 

Application  'granted. 


18  A.  198  (F.B.)-16  A.W.N.  (1896)  28. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knox, 

Mr.  Justice  Blair,  Mr.  Justice  Banerji,  Mr.  Justice  Burkitt  and 

Mr.  Justice  Aikman. 


MUHAMMAD  YUSUF    (Defendant)  v.  THE  HIMALAYA  BANK,  LIMITED 
(Plaintiff)*     [15bh  January,  1896.] 

Act  No.  VI  of  1882  (Indian  Companies  Act} ,  s.  li&—Suitby  Official  Liquidator— Descrip- 
tion nf  plaintiff —Civil  Procedure  Code,  s.  53— Amendment  of  plaint — Limitation— 
Act  No.  XV  of  1877  (Indian  Limitation  Act),  s.  22. 

In  a  suit  to  recover  a  debt  due  to  a  Company  which  hid  gone  into  liquidation 
the  plaintiff  was  described  in  the  plaint  as  "The  Official  Liquidator,  Himalaya 
Bank,  Limited,  in  liquidation,"  >md  the  plaint  was  signed  and  verified  in  the 
same  terms.  On  objection  taken  by  the  defendant,  the  plaint  was  allowed  to  be 
amended,  but  after  the  period  of  limitation  prescribed  for  the  suit  had  expired, 
so  as  to  read  "  The  Himalaya  Bank,  Limited,  in  liquidation,  plaintiff,"  Held 
by  the  Full  Bench  that  the  plaint  as  originally  filed  was  in  substantial  compli- 
ance with  the  provisions  of  Act  No,  VI  of  1882  ;  and  that  even  if  it  might  be 
considered  that  the  amendment  made  was  necessary,  such  amendment  did  not 
introduce  a  new  plaintiff  into  the  suit  so  as  to  let  in  the  operation  of  s.  22  of 
Act  No.  XV  of  1877.  Ghulam  Muliammid  v.  The  Himalaya  Bank,  Limited  (1) 
overruled  ;  In  re  Winterbottam  (2)  distinguished. 
[Appr.,  7  G.W.N.  817  (821),] 

[199]  THE  suit  out  of  which  this  appeal  arose  was  brought  by  the 
Official  Liquidator  of  the  Himalaya  Bank,  Limited,  to  recover  a  sum  of 
Ks.  885,  with  interest  and  costs,  alleged  to  be  due  on  a  promissory  note 
which  had  been  discounted  by  the  Bank.  The  due  date  of  the  note  was 
the  16th  of  December  1887  ;  but  there  had  been  a  payment  of  Us.  600 
made  on  account  of  the  debt  by  the  defendant  on  October  the  22nd,  1889. 

The  plaint  as  originally  framed  was  headed — "  The  Official  Liqui- 
dator, Himalaya  Bank,  Limited,  in  liquidation plaintiff,"  and  the 

*  Second  Appeal  No.  558  of  1895,  from  a  decree  of  H.  Batemin,  Esq.,  District 
Judge  of  Saharanpur,  dated  the  8th  February  1895,  confirming  a  decree  of  B.  Lindsay, 
Esq.,  Subordinate  Judge  of  Dehra  Dun,  dated  the  1st  Ootober  1891. 

(1)  17  A.  292.  (2)  L.R.  18  Q.B.D.  446- 
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signature  to  the  plaint  itself  and  to  the  verification  ran  as  follows  : — "W.D. 
Henry,  Official  Liquidator,  the  Himalaya  Bank,  Limited,  in  liquidation." 

On  objection  taken  by  the  defendant  a  clause  was  subsequently 
added  to  the  plaint  by  permission  of  the  Court,  stating  that  the  Himalaya 
Bank  went  into  liquidation  on  the  8fch  of  July  1891,  and  that  Mr.  W.  D. 
Henry,  had  been  appointed  official  liquidator  by  the  District  Judge  of 
Saharanpur  acting  under  s.  142  of  Act  No.  VI  of  1882,  on  the  13th  of 
June  1892. 

The  defendant  further  objected  that  the  suit  was  wrongly  brought  in 
the  name  of  the  official  liquidator  instead  of  in  the  name  of  the  Bank.  The 
Court  on  this  objection  allowed  the  plaint  to  be  amended,  which  was  done 
on  the  23rd  of  August  1893,  by  striking  out  the  words  "  Official  liquida- 
tor"; so  that  the  heading  of  the  plaint  then  ran  : — "  The  Himalaya  Bank, 
Limited,  in  Liquidation,  plaintiff." 

When  the  suit  came  up  for  final  disposal,  the  defendant  pleaded  that 
in  the  plaint  as  originally  framed  the  plaintiff  was  wrongly  described  as 
the  official  liquidator  instead  of  the  Bank,  and  that  the  amendment  of  the 
plaint  made  on  the  23rd  of  August  1893,  constituted  the  addition  or  sub- 
stitution of  a  new  plaintiff,  in  consequence  of  which,  applying  section  22  of 
the  Indian  Limitation  Act,  1877,  the  suit  was  barred  by  limitation. 

The  Court  of  first  instance  (Subordinate  Judge  of  Dehra  Dun) 
overruled  this  objection,  holding  that  there  was  no  introduction  of 
a  new  plaintiff,  even  if  the  original  heading  of  the  plaint  amounted 
[200]  to  anything  more  than  an  immaterial  misdescription.  The  Court 
also  found  against  the  defendant  on  the  merits  and  decreed  the  plaintiff's 
claim. 

The  defendant  appealed,  and  the  lower  appellate  Court  (District  Judge 
of  Saharanpur)  dismissed  the  appeal. 

The  defendant  appealed  to  the  High  Court.  The  appeal  came  before 
a  Division  Bench,  by  order  of  which,  dated  the  llth  January  1896,  it  was 
referred  to  the  Full  Bench.* 

Mr.  /.  Simeon,  for  the  appellant. 

Mr.  W.  K.  Porter,  for  the  respondent. 

JUDGMENT. 

EDGE,  G.J. — This  is  an  appeal  from  the  decree  of  the  District  Judge 
of  Saharanpur  dismissing  the  defendant's  appeal  from  the  decree  of  the 
Subordinate  Judge  of  Dehra  Dun.  The  suit  was  brought  to  obtain  pay- 
ment of  a  debt  due  upon  a  note  which  had  been  discounted  by  the  Himalaya 
Bank,  Limited.  Before  the  suit  was  brought  the  Himalaya  Bank,  Limited, 
had  gone  into  liquidation,  and  Mr.  W.  D.  Henry  had  been  appointed 
official  liquidator.  As  the  plaint  was  filed  originally  the  plaintiff  was 
thus  described  : — "  Official  Liquidator,  Himalaya  Bank,  Limited,  in  liqui- 
dation, plaintiff."  An  objection  was  subsequently  taken  on  behalf  of  the 
defendant  that  the  official  liquidator  was  not  entitled  to  sue  describing 
himself  as  plaintiff.  The  plaint  was  subsequently  amended,  and  the  plain- 
tiff was  by  the  amendment  thus  described  : — "  The  Himalaya  Bank, 
Limited,  in  liquidation,  plaintiff." 

In  this  appeal  on  behalf  of  the  appellant  it  has  been  contended  that 
the  plaint  as  originally  filed  was  not  in  compliance  with  section  144  of  Act 
No.  VI  of  1882,  which,  so  far  as  is  material,  is  as  follows  : — "  The  official 
liquidator  shall  have  power,  with  the  sanction  of  the  Court,  to  do  the 

[*  This  appeal  was  referred  to  the  Full  Bench  in   consequence  of  the  [decision  in  17 
A,  292.— ED.] 
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1896        following   things — (a)  To  bring  and  defend    any  suit  or  prosecution    or 

JAN.  15,     other  legal  proceeding,  Civil  or  Criminal,  in  the  name  and  on  behalf  of  the 

Company."     It  was  also  contended  that  the  alteration   in  the  description 

FULL       of  the  plaintiff  by  the  amendment  constituted  a  new  plaintiff  in  the  suit 

BENCH,    within  the  meaning  of  section  22  of  Act  No.   XV  of  1877,    and  the  judg- 
ment of  this  Court  in  Ghulam  Muhammad  v.  The  Himalaya  Bank,  [201] 

18  A.  198     Limited  (1)  and  of   the   Queen:s  Bench   Division  in  England  in  In  re 
F.B.)=     Winterbottom  (2)  were  relied  on. 

Section  144  of  Act  No.  VI  of  1882  is  for  practical  purposes,  so  far  as 

(1896)  28.  f;njs  case  js  concerned,  the  same  as  section  95  of  25  and  26  Viet.,  Cap.  89. 
In  the  English  case  the  notice  which  had  been  served  was  headed  as 
follows: — "  In  the  matter  of  John  Winterbottom,  exparte  Henry  Grove 
Nicholson,  liquidator  of  the  Manchester  and  Oldham  Bank,  Limited."  It 
was  held  there  that  although,  looking  at  the  body  of  the  notice,  the 
liquidator  evidently  was  proceeding  on  behalf  of  the  Company  in  liqui- 
dation, and  although  it  appeared  to  those  Judges  that  there  was  sub- 
stantial compliance  with  the  law,  a  formal  compliance  was  necessary  and 
the  notice  was  bad.  It  appears  to  me  that  in  that  case  there  was  not  a 
substantial  compliance  with  law.  The  notice  was  expressly  in  violation  of 
section  94  of  25  and  26  Viet.,  Cap.  89,  which  corresponds  to  section  143  of 
Act  No.  VI  of  1882,  and  which  prohibited  the  official  liquidator  describing 
himself  by  his  individual  name  and  required  that  when  he  acted  he 
should  describe  himself  by  his  official  name,  which  was  'official  liquidator.' 
Here  Mr.  Henry  did  use  his  official  description  and  that  only.  In  my 
opinon  there  was  here  certainly  substantial  compliance  with  the  Act.  It 
appears  to  me  that  if  the  plaintiff  had  been  thus  described: — "The  Hi- 
malaya Bank,  Limited,  in  liquidation,  by  the  official  liquidator  plaintiff,"- 
the  description  would  have  been  unobjectionable.  The  objection  to  the 
plaint  as  originally  framed  seems  to  me  to  be  a  purely  technical  objection. 
The  intention  was  obviously  to  comply  with  the  requirements  of  the  Act. 
Mr.  Henry  avoided  using  his  individual  name.  Now  who  could  have 
brought  this  suit  ?  The  Bank  certainly  of  its  own  motion  could 
not  have  brought  the  suit.  Section  143  of  Act  No.  VI  of  1882 
provides  that  the  official  liquidator  "  shall  take  into  his  custody  or 
under  his  control  all  the  property,  effects  and  actionable  claims  to 
which  the  Company  is,  or  appears  to  be,  entitled,  and  shall  perform 
such  duties  in  reference  to  the  winding  up  of  the  Company  as  may 
[202]  be  imposed  by  the  Court."  Under  section  144  it  is  the  official 
liquidator  who  is  entitled  to  bring  or  defend  a  suit.  It  is  true  that  under 
cl.  (a)  of  section  144  when  the  liquidator  does  bring  or  defend  a  suit  he 
must  do  so  in  the  name  and  on  behalf  of  the  Company.  Although  the 
description  in  the  heading  of  the  plaint  as  originally  framed  probably  was 
not  quite  accurate,  still  the  suit  was  a  suit  brought  by  the  official  liqui- 
dator on  behalf  of  the  Company.  Now,  when  the  amendment  was  made, 
was  any  new  plaintiff  brought  upon  the  record  ?  As  I  have  said,  the 
Himalaya  Bank,  Limited,  in  liquidation  of  its  own  motion  could  not  sue. 
The  plaintiff,  that  is  the  person  who  was  pursuing  a  remedy,  was  the 
official  liquidator.  Although  the  description  of  the  plaintiff  may  have 
been  incorrect,  as  the  plaint  was  originally  framed,  in  my  opinion  there 
was  one  and  the  same  plaintiff  all  through.  It  strikes  me  that  the  case  is 
somewhat  similar  to  the  hypothetical  case  which  I  am  going  to  put. 
We  will  assume  that  a  promissory  note  is  made  payable  to  John  William 


(1)  17  A.  JI99.  (2)  L.R.  IS  Q.B.D. 
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Smith.     Now  unless  John  William  Smith  has  parted  with  the  note  he  is        1896 
the  only  person  who  can  sue  on  in.     He  brings  a  suit  on  the  note  describ-      JAN.  15. 
ing  himself  simply  as  John    Smith.      The  defendant    objects    that    the 
plaintiff  is  improperly  described,  and  the  plaint  is  amended.     It    appears 
to  me  that  the  amendment  by  inserting  the  name  William  would  not  alter    BENCH, 
the  plaintiff  and  would  not  add  or  substitute  a  new  plaintiff  to   the    suit.        ~jT~~ ~ 
In  conclusion,  in  my  opinion,  if  there  was  a  defect   in   the  description  of          _ 
the  plaintiff  in  the  suit  originally,  the    amendment   did  not  bring  a  new      *  _ '   '  ~ 
plaintiff  into  the  suit,  and  did  not  bring  into  operation  section  22  of    Act 
No.  XV  of  1877.     It  is  not  objected  in  appeal  that  the  amendment  is  in 
itself  objectionable  ;  in  fact  the  argument  for  the  appellant  has  been    that 
the  amendment  was  necessary  and  provided  the  proper  description  of  the 
plaintiff  in  the  suit.     I  consequently  would    hold  that  this  appeal  should 
be  dismissed. 

KNOX,  J. — As  one  of  the  Judges  who  decided  the  case  of  Ghulam 
Muhammad  v.  The  Himalaya  Bank,  Limited,  in  liquidation,  through 
the  Official  Liquidator,  plaintiff,  I  think  it  necessary  to  add  that, 
as  we  then  stated,  the  decision  at  which  [203]  we  arrived  in 
that  case  was  one  to  which  we  came  unwillingly.  I  am  now  satisfied 
that  in  the  present  suit  the  plaintiff  has  been  throughout  one  and  the 
same  person  and  that  the  pleas  taken  in  appeal  fail.  The  suit  was  not 
barred  by  limitation.  At  the  time  of  the  filing  of  the  suit  the  official 
liquidator  was  the  only  person  who  had  power  to  bring  the  suit.  I  would 
dismiss  the  appeal. 

BLAIR,  J. — I  concur  in  the  judgment  of  the  Chief  Justice  and  in  the 
reasons  by  which  that  judgment  is  supported. 

BANEEJI,  J. — I  also  concur  in  the  judgment  of  the  Chief  Justice  and 
in  the  reasons  by  whfch  that  judgment  is  supported. 

BURKITT,  J. — I  also  concur  in  the  judgment  of  the  Chief  Justice  and 
in  the  reasons  by  which  that  judgment  is  supported,  and  have  nothing  to 
add. 

AIRMAN,  J. — As  one  of  the  Judges  who  decided  the  case  of  Ghulam 
Muhammad  v.  The  Himalaya  Bank,  Limited,  I  wish  to  add  a  few  words. 
I  concur  with  the  learned  Chief  Justice  in  thinking  that  the  plaint,  as 
framed,  substantially  complied  with  the  provisions  of  section  144  of  the 
Indian  Companies  Act,  1882,  but  in  the  English  case  which  has  been 
referred  to  it  was  held  that  a  substantial  compliance  with  the  law  was 
insufficient,  and  that  there  must  be  formal  compliance.  In  this  view  an 
amendment  of  the  plaint  was  necessary,  and  that  amendment  was  made 
in  this  case.  I  am  satisfied  on  further  consideration  that  when  the  plaint 
was  amended  no  new  party  was  brought  upon  the  record  so  as  to  make 
the  suit  liable  to  defeat  with  reference  to  the  provisions  of  section  22  of 
the  Limitation  Act  1877.  I  concur  with  the  learned  Chief  Justice  and 
my  colleagues  in  thinking  that  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 
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1896  18  A.  203  =  16  A.W.N.  (1896)  31. 

JAN- 18-  REVISIONAL  CKIMINAL. 

EEVI-  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 
SIGNAL 

CRIMINAL.        BALWANT  SINGH  (Applicant)  v.  UMED  SINGH  (Oppasite  party)* 
18A7203  =  [18fch  Januarv'  1896--l 

16  A.W.N.     Criminal    Procedure   Code,   s.   195— Sanction    to    \vrosezute— Necessary    contents    of 

application  for  sanction. 
(1896)  31i 

An  application  for  sanction  to  prosecute  for  forgery  or  perjury  must  indicate 
precisely  the  document  in  respect  of  which  forgery  is  said  to  have  been  committed, 
[204]  or  must  set  forth  in  detail  the  statements  alleged  *to  be  false,  showing 
the  place  where  and  the  occasion  on  which  such  alleged  false  statements  were 
made. 

[P.,  11  C.W.N.  119  (121)  =  4  Or.  L.J.  454  ;  R.,  27  A.  468  (469)  =  (1905)  A.W.N.  65  ;  36 
0.  808  (813)=9  C.L.J.  690  (698)  =  13  C.W.N.  942=10  Or.  L.J.  150  =  2  Ind.  Gas. 
697  (699)  J  1913  U.B.R.  166  (167). 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Messrs.  T.  Conlan  and  C.  Boss  Alston,  for  the  applicant. 

Mr.  A.  H.  S.  Reid  and  Babu  Durga  Charan  Banerji,  for  the  opposite 
party. 

JUDGMENT. 

EDGE,  C.  J.,  and  BANERJI,  J. — This  is  an  application  for  the  sanction 
of  a  prosecution  of  a  party  to  an  appeal  in  the  High  Court  for  using  a 
forged  document  and  for  giving  false  evidence.  The  appeal  was  disposed 
of  by  a  Full  Bench  of  this  Court  on  the  18bh  of  February  1895.  The 
application  was  made  on  the  23rd  of  November  1895,  and  to-day  an 
affidavit,  which  was  sworn  on  the  23rd  of  December  1895,  was  filed,  the 
object  of  the  affidavit  being  to  account  for  the  delay. 

The  second  and  third  paragraphs  of  the  application  are  as  follows  : — 
"  That  in  t&e  judgment  of  the  said  Bench  delivered  on  the  said  date  it 
was  found  that  the  suit  brought  by  the  plaintiff-respondent  was  a  false 
suit,  based  on  a  forged  document  and  supported  by  false  oral  and  docu- 
mentary evidence. 

"  3.  That  circumstances  are  detailed  in  the  body  of  the  said  judgment 
which  furnish  strong  prima  facie  ground  for  the  belief  that  the  promissory 
note,  the  basis  of  the  suit,  was  a  forged  document,  and  that  the  plaintiff's 
books  of  account  filed  by  him  as  evidence  to  support  his  case  were 
fabricated."  Then  follows  the  prayer. 

It  appears  to  us  that  there  are  two  objections  to  our  granting 
sanction.  It  is  not  intended  that  a  Court  should  grant  an  indefinite 
sanction  to  a  prosecution  for  perjury  or  for  using  a  false  document.  If  it 
was  intended  by  the  Legislature  that  persons  who  considered  themselves 
aggrieved  by  the  use  of  forged  documents  or  by  perjury  should  be  given 
a  free  hand  to  prosecute  for  any  assignments  of  perjury  or  for  the  use  of 
any  document  which  they  might  choose  to  say  was  forged,  there  would 
have  been  no  necessity  for  the  Legislature  to  have  enacted  that  an  order 
for  sanction  should  be  required.  Now,  so  far  as  the  alleged  perjury  is 
[205]  concerned,  this  application  does  not  disclose  one  single  assignment 
of  perjury.  It  should  have  stated  that  sanction  was  asked  for  the  prosecu- 
tion of  the  respondent  for  perjury  committed  by  him  on  a  date  named  in 

*  Criminal  Revisional  No.  681  of  1895. 
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stating  falsely  so  and  so,  and  so  and  so,  and  so  and  so.  That  is  fco  say,  the        1896 
assignments  of  periury  for  which  sanction  to  prosecute  was  asked  should      JAN.  18. 
be  distinctly  stated  in  the  applicatiqn.     Again,  where  sanction  is  asked  to 
prosecute  for  the  use  of  a  forged  document,  the  document  should  be  clearly 
earmarked  on  the  face  of  the  application.  It  should  not  be  left  to  the  Court      SIGNAL 
which  is  asked  fco  grant  the  sanction  or  to  the  Court  which  is  to  act  on  that  CRIMINAL. 

sanction  to  find  out  by  reference  to  another  record  what  the  document  is 

in  respect  of  which  sanction  is  sought  or  given.     In  this  case  the  applica-  18  A.  203  = 
tion  should   have   stated  that  the  forged  document,  for  example,  was  a   16  A.W.N. 
document  alleged  to  be  a   promissory  note,  for  so  much,  bearing  such  a     (1896)  31. 
date,  and  purporting  to  be  signed  by  so  and  so.    "These  particulars  would 
be  necessary  for    an  application  of  a   similar  kind  in  England,  and  where 
an  order  for  sanction  in    this  country    may    not  only  involve  the  liberty 
of  the  subject,  but  may  put  that  subject  to  very  great  expense  in  defend- 
ing himself,  it  is  right  that  a  Court  should  see  that  the  application  is  in 
form,  and    gives  full  information,  so  that  the  order  for  sanction  drawn  up 
upon  the  application  may  set  out  precisely  what  the  document  is  and  what 
the  assignments  of  perjury  are  for  which  sanction  to  prosecute  is  given. 

On  that  ground  alone  we  would  dismiss  the  application.  Applications 
for  sanction  to  a  prosecution  for  perjury,  or  for  the  use  of  false  documents, 
should  be  made  promptly  or  the  delay  should  be  satisfactorily  accounted 
for.  Where  there  is  great  delay  in  making  the  application,  as  in  this  case, 
a  Court  cannot  help  suspecting  that  the  applicant  is  acting,  not  in  the 
interests  of  justice,  but  for  an  indirect  motive,  possibly  to  worry,  annoy 
and  persecute  his  opponent.  Orders  for  sanction  to  prosecute  in  these 
cases  are  made,  not  with  the  object  of  gratifying  the  applicant,  but  of 
securing  the  due  administration  of  justice.  We  dismiss  this  application. 


18  A.  206  =  16  A  W.N.  (1896)  33. 

[206]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


ABBASI  BEGAM  (Plaintiff)  v.  NANHI  BEGAM  AND  OTHERS 

(Defendants)*      [21st  January,  1896.] 

Civil  Procedure  Coda,  s.  403,  et  segq — Application  for  leave  to  sue  in  forma  pauperis 
— Subsequent  payment  of  Court  fees  as  for  a  regular  suit — Limitation— Act  No.  XV 
of  1877  (Indian  Limitation  Act),  s.  4,  sch.  ii,  art.  104. 

A.  B.  applied  for  leave  Ire  sue  as  a  pauper  for  the  recovery  of  certain  dower 
alleged  to  be  due  to  her.  Upon  her  right  to  sue  as  a  pauper  being  disputed  by 
the  persons  proposed  by  her  in  her  aoplication  for  leave  to  sue  as  a  pauper  as 
.  defendants  to  the  suit,  A.B.  paid  into  Court,  the  Court  fae  necessary  for  a  regular 
suit  to  recover  tha  amount  claimed,  and  prayed  that  her  original  application 
rnigh  be  treated  as  the  plaint  in  the  suit  and  the  suit  proceeded  with  in  the 
ordinary  manner.  In  the  meantime,  however,  the  period  of  limitation  prescribed 
by  art.  104  of  sch.  ii  of  Act  No.  XV  of  1877  for  a  suit  to  recover  deferred  dower 
had  expired.  Held  that  the  suit  was  barred  by  limitation,  and  that  s.  5  of 
Aot  No.  XV  of  1877  could  not  be  applied.  Skinner  v.  Orde  (1)  distinguished. 
Balkaran  Rai  v.  Go'vind  Nath  Tiwari  (2),  Jainti  Prasad  v.  Bichu  Singh  (3)  and 
Naraini  Kuar  v.  Makhan  Lai  (4),  referred  to. 
[Digi.,  '28  C.  427  J  R.,  24  C.  889  ;  4  O.C.  250  ;  D.,  26  C.  925  (931).] 

[N.B.  -In  16  4. W.N.  (1896)  33,  the  date  of  the  judgment  is  given  as  January 
31,  1896.— Ed.] 

*  First  Appeal  No.  294  of  1893,  from  a  decree  of  Maulvi  Jafar  Husain,  Subordinate 
Judge  of  Bareilly,  dated  the  5th  September  1893. 

(1)  2  A.  241  =  4  O.L.R.  331.     "   (2)   12  A.  129.        (3)  15  A.  65.  (4)  17  A.  526. 
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1896  THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 

JAN.  21,  Babu  Jogin^ro  Nath  Chaudhri  and  Maulvi   Ghulam  Mujtaba,  for  the 

appellant. 
APPEL-          '    Mr.  A.  H.  S.  Reid,  for  the  respondents. 

JUDGMENT. 
CIVIL. 

EDGE,  C.  J.,  and  BURKITT,  J. — This  is  the  plaintiff's  appeal  from  the 

18  A.  206=  decree  of  the  Subordinate  Judge  of  Bareilly   dismissing  the  plaintiff's  suit 

16  A.W.N.    for  dower.     The  plaintiff's  case   was  that  she  and  Muhammad  Mohib  Ali 

(1896)  33.    Khan,  who  was  generally  known  as  Nabba  Sahib  and  who  was  a  member 

of   the   Eampur   family,   went  through  the  ceremony  of  marriage  in  the 

nikah  form  some  fifteen  or  sixteen  years  prior  to  1893,  that  is  to  say, 

in  1877  or  1878.     The  plaintiff's  case  further  was  that  it  was  agreed  at 

the  time  of  the  nikah  ceremony  that    her   dower  should   be  a  lakh  and 

[207]  twenty-five  thousand  rupees.     Nabba  Sahib  is  dead  :  the  dower  has 

not  been  paid  :  hence  this  suit. 

Nabba  Sahib  died  on  the  17th  of  October  1889.  The  period  of  limit- 
ation for  a  suit  for  deferred  dower  is  prescribed  by  art.  104  of  the  second 
schedule  of  the  Indian  Limitation  Acfc,  1877,  and  that  period  is  three  years 
from  the  date,  in  this  case,  when  the  marriage  was  dissolved  by  death. 
On  the  16th  of  October  1892,  the  three  years'  period  of  limitation  expired, 
but  the  Civil  Court  at  Bareilly  being  closed  for  the  Dasehra  vacation  prior 
to  the  17th  of  October  1892,  and  remaining  closed  until  the  25ch  of 
October  in  that  year,  the  period  of  limitation  was  extended  until  the 
opening  of  the  Court.  That  is  the  result  of  the  first  paragraph  of 
s.  5  of  ihe  Act,  On  the  25th  of  October  1892,  Mussammat  Abbasi  Begam, 
who  claims  the  dower,  presented,  under  s.  403  of  Act  No.  XIV 
of  1882,  an  application  for  permission  to  sue  as  a  pauper.  The  ap- 
plication was  in  the  form  of  a  plaint  with  the  prayer  that  she  might 
be  allowed  to  sue  as  a  pauper.  On  the  25th  of  October  1892,  when 
that  application  was  presented,  the  Court  ordered  a  notice  to  issue  to 
the  prooosed  defendants  to  show  cause,  and  on  the  same  25i;h  of  October 
a  notice  was  issued  to  the  proposed  defendants  requiring  them  to  show 
cauee  on  the  10th  of  December  following  why  Abbasi  Begam  should 
not  be  allowed  to  sue  as  a  pauper.  That  notice  was  issued  under 
s.  408  of  Act  No.  XIV  of  1882.  On  the  10th  of  December  1892,  the  Court 
passed  an  order  adjourning  the  case  until  the  4th  of  February  1893. 
We  may  say  that  the  application  for  leave  to  sue  as  a  pauper  had  been 
intered  as  a  miscellaneous  ease  and  not  registered  as  a  suit.  When  the  4th 
of  February  came,  the  defendants,  who  appeared  under  the  guardianship 
of  the  Collector  of  Moradabad,  filed  a  written  statement,  in  which  it  was 
alleged  that  Abbasi  Begam  was  in  possession  of  clothes  and  gold  and  sliver 
ornaments  worth  thousands  of  rupees  ;  that  the  Collector  had  redeemed 
certain  jewelry  of  hers  worth  Es.  3,550,  and  had  handed  it  over  to  her, 
and  that  she  had  in  her  possession  jewelry,  ornaments  and  goods  worth 
about  Rs.  22,000.  That  written  statement  was  apparently  filed  as  the 
[208]  defendant's  case  on  which  they  would  rely  at  the  hearing  of  the 
miscellaneous  application  of  Abbasi  Begam  for  permission  to  sue  as  a 
pauper.  It  had  the  desired  effect,  for  on  the  same  day,  namely  the  4th  of 
February  1893,  Abbasi  Begam  prayed  for  an  adjournment,  as  she  was  not 
prepared  to  go  on.  The  adjournment  was  granted  on  the  terms  of  her 
paying  the  pleader's  fee  for  the  day.  That  fee  was  paid,  and  the  case  stood 
adjourned  to  the  6th  of  February,  which  was  the  next  Court  day.  On  the 
6th  of  February  Abbasi  Begam  presented  a  petition  praying  that  her 

844  x 


YIII] 


ABBASI  BBGAM  V.   NANHI   BBGAM 


18  All.  209 


petition  of  the  25th  of  October  1892,  might  be  treated  as  her  plaint  in  the 
suit,  and  she  brought  into  Court  court-fee  stamps  to  the  value  'of 
Es.  1,549-8-0,  which  were  the  stamps  necessary  for  filing  a  regular 
suit.  She  alleged  in  her  petition  that  her  friends  with  difficulty  had 
raised  the  money  for  her.  If  her  case  had  been  a  true  one,  and  she 
was  a  pauper,  there  was  no  necessity  to  put  her  friends  to  the  trouble 
of  raising  the  Ea.  1,549-8.  Bui  in  fact  her  <jase  as  regards  pauperism 
was  false.  There  is  evidence  upon  the  record,  and  there  has  been  no 
attempt  made  to  contradict  it,  which  shows  that  the  woman  was  not;  a 
pauper.  Mirza  Muhammad  Husain,  who  had  been  the  general  attorney 
of  Nabba  Sahib,  tells  us  that  he  had  told  the  Collector  that  Abbasi  had 
goods  and  furniture  worth  about  Es.  25,000.  She  herself  says  that  she 
had  presented  a  petition  to  the  Collector,  apparently  to  have  some  orna- 
ments redeemed,  and  that  the  Collector  having  redeemed  them  had  made  the 
ornaments  over  to  her.  The  facts  and  dates  to  which  we  have  referred  are 
sufficient  to  show  that  Abbasi  had  no  intention  of  paying  court-fees,  and 
had  every  intention  to  persist  in  her  application  for  leave  to  sue  as  a 
pauper,  until  the  Collector,  as  the  agent  of  the  Court  of  Wards  and  the 
guardian  of  the  defendants,  on  the  4th  of  February  filed  his  answer  to  her 
petition,  and  that  answer  no  doubt  Abbasi  Begam  could  not  meet  and  did 
not  attempt  to  meet.  The  Subordinate  Judge  on  the  6tb  of  February  1893, 
misunderstood  and  misapplied  the  principle  of  the  decision  in  Skinner  v. 
Orde  (1),  and  made  an  order  by  which  the  petition  for  permission  to  sue  as 
[209]  a  pauper  was  to  be  treated  as  the  plaint  in  the  suit.  The  Subordi- 
nate Judge  did  not  observe  that  the  case  of  Skinner  v.  Orde  was  decided 
on  a  prior  Oode  of  Civil  Procedure,  and  that  it  was  decided  apparently  to 
some  extent  on  the  belief  that  there  was  a  practice  in  the  Courts  in  India 
which  justified  what  had  taken  place  in  that  case.  We  have  to  deal  with 
the  present  Code  of  Civil  Procedure,  and  we  know  of  no  practice  exist- 
ing in  these  Provinces  by  which  the  Courts  recognise  any  infringement 
of  the  specific  provisions  of  the  Court-fees  Act.  The  present  Code  of 
Civil  Procedure  provides  for  the  procedure  to  be  followed  on  the 
presentation  under  s.  403  of  a  petition  for  leave  to  sue  as  a  pau- 
per. It  provides  for  an  inquiry  into  the  alleged  pauperism,  and 
enacts  in  s.  409  that  the  Court  having  held  that  inquiry  "  shall  then 
either  allow  or  refuse  to  allow  the  applicant  to  sue  as  a  pauper." 
Under  s.  410  if  the  application  be  granted,  it  shall  be  num- 
bered and  registered  and  shall  be  deemed  to  be  the  plaint  in  the 
suit.  It  was  not  necessary  for  the  Legislature  to  enact  that,  if 
the  Court  did  not  grant  permission  to  sue  as  a  pauper,  the  proceedings 
could  not  be  continued  on  the  basis  of  the  petition  being  numbered  and 
registered  and  treated  as  a  plaint.  On  the  refusal  to  allow  an  applicant  to 
sue  as  a  pauper  the  application  would  be  dismissed  and  there  would  be  an 
end  of  it.  Section  413  shows  that  on  a  refusal  under  s.  409  to  allow 
an  applicant  to  sue  as  a  pauper  the  refusal  shall  be  a  bar  to  any  subse- 
quent application  of  a  like  nature,  but  the  applicant  shall  be  at  liberty  to 
institute  a  suit  in  the  ordinary  manner,  provided  that  he  first  pay  the 
costs  incurred  by  the  Government.  Instituting  a  suit  in  "  the  ordinary 
manner"  includes  the  risk  of  s.  4  of  the  Indian  Limitation  Act,  1877, 
applying  to  the  suit  at  the  date  of  its  institution.  It  is  not  con- 
templated in  the  Code  of  Civil  Procedure  that  a  person  may  present  a 
petition  for  leave  to  sue  as  a  pauper,  and,  after  the  law  of  limitation 

(1)2  A.  241  =  4  C.L.R.  331. 
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1896       has   become   a    bar  to  any    suit,  elect    to  dispauperise  himself    and    to 
JAN.  21.      proceed  as   if  hia  petition  for    leave  to   sue  as    a    pauper  was    a  regu- 

lar  plaint  in  an  ordinary  suit  at  the  date    when  it  was  filed.     It  haa  been 

APFEL-  decided  by  this  Court  that;  the  effect  of  the  Court-fees  Act  is  [210]  that 
LATE  a  plaiHt  if  nob  properly  stamped  within  limitation  is  not  a  good  plaint  to 
p  prevent  the  law  of  Limitation  from  applying  to  the  suib.  We  may  refer  to 

1  '      the  following  decisions  of  this  court  on  the   points  which  we  have  just 

ISA.  208  -    been  discussing — viz.,  Balkaran  Rai  v.  Gobind  Nath  Tivari  (1)  ;  Jainti 

16  A.W.N.    Prasad  v.  Bachu  Singh  (2) ;  Naraini  Kuar  v.  Makhan  Lai  (3).     On  this 

(1896)  33.    ground  alone  we  would  dismiss  this  appeal.     When    the  stamps  in  this 

ease  were  paid  into  Court,  any  suit  by  Abbas i   Begam  for  dower  was 

already  time  barred.     The  Subordinate  Judge  had  no  power  under  section 

5  of  the  Indian  Limitation  Act,  1877,  to  extend  the  period  of  limitation 

beyond  the  25th  of  October  1892 ;  consequently  his  order  of  the  6th  of 

February  was  ineffectual. 

[The  judgment   then  went  on  to  consider  the  appeal  upon  the  merits,  bat  the 
remaining  portion  is  not  material  for  the  purposes  of  this  report. — ED.] 


18  A.  210=16  A.W.N.  (1896)  30. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox. 


TULSI  PRASAD  (Objector)  v.  MATRU  MAL  AND  ANOTHER 
(Applicants)*    [24th  January,  1896.] 

Act  No.  XIX  of  1873  (N.W.P.  Land  Bevenue  Act),  ss.  Ill,  112,  113,114,  214, 
219— Decision  of  question  of  title  by  a  Court  of  Revenue— Ex-parte  decision — 
Appeal— Objection  filed  after  time  limited  by  Court  but  before  action  taken  under 
a.  113. 

Held  that  the  provisions  of  as.  214  and  219  of  Act  No.  XIX  of  1873  do  not 
apply  to  an  ex  parte  decision  of  a  question  of  title  by  a  Court  of  Revenue 
acting  under  s.  113  of  the  said  Act. 

Held  also  that  a  Court  of  Revenue  acting  under  s.  113  of  Act  No.  XIX 
of  1873  was  not  precluded  from  dealing  with  an  objection  brought;  before  it 
merely  by  reason  of  such  objection  not  having  been  filed  within  the  time  limited 
by  the  Court  for  filing  objections,  the  Court  not  having  up  to  that  time  taken 
any  action  under  s.  113  of  the  said  Act.  Muhammad  Abdul  Rarim  v, 
Muhammad  Shadi  Khan  (4)  distinguished. 

[R.,  17  C.P.L.R.  10;  5  Ind.  Gas.  107  (108).] 

THE  respondents  Matru  Mai  and  Behari  Lai  applied  on  the  14fch  of 
September  1891,  under  s.  108  of  the  North- Western  Provinces  Land 
Eevenue  Act,  1873,  for  perfect  partition  of  their  joint  share  in  Kasba 
Purdilnagar.  On  this  application  the  Assistant  Collector  fixed  the  1st 
of  December  for  filing  objections  under  s.  [211]  111  of  the  said  Act. 
Objections  were  filed  by  Tulsi  Prasad  and  another  on  the  2nd  December 
1891,  the  objections  being  mainly  to  the  effect  that  the  share  of  the 
applicants  if  partitioned  ought  to  be  made  liable  for  a  proportionate  part 
of  a  certain  malikana  allowance  alleged  to  be  payable  from  the  whole 
inahal.  At  the  hearing,  which  took  place  on  the  23rd  of  November  1892, 


*  Second  Appeal  No.  113  of  1895,  from  a  decree  of  L.  G.  Evans,  Esq.,  District 
Judge  of  Aligarb,  dated  the  13th  December  1891,  confirming  an  order  of  W.  Tudball, 
Esq.,  Assistant  Collector  of  Aligarh,  dated  the  23rd  November  1892. 

(1)  12  A.  129.  (2)  15  A.  65. 

(3)  17  A.  526,  (4)  9  A.  429  =  7  A.W.N.  (1887)  81. 
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the  objectors  were  not  present   and  the    matter  was  dealt  with  ex  parte.  1896 

The  Assistant  Collector  granted  the   prayer  for  partition,  disallowed  the  JAN.  24. 
objections  and  decided  that  the  applicants'  share  should  not  be  made  liable 

to  payment  of  malikana.  APPEL- 

Against  this  order  in  respect  of  the  payment  of  malikana  the  objector,  LATE 

Tulsi  Prasad,  appealed  to  the  District   Judge.     The  District  Judge  found  CIVIL. 
that  the  decision  of  the  Assistant  Collector  "was  a  decision   of    a  purely 

executive  nature,  and  dismissed  the  appeal  on  the  ground  that  no  appeal  *8  *•  21^ 

lay  to  him.     From  this   dismissal    Tulsi  Prasad   appealed   to  the    High  16  A.W.H. 

Court.  1*896)  30. 

Pandit  Sundar  Lai,  for  the  appellant. 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondents. 

JUDGMENT. 

KNOX,  J. — This  is  a  second  appeal  from  an  order  passed  by  the 
District  Judge  of  Aligarh,  confirming  an  order  passed  by  an  Assistant 
Collector  of  Aligarh.  The  Assistant  Collector  had  before  him  certain 
partition  proceedings.  In  the  course  of  these  proceedings  the  .appellant 
raised  a  claim  to  the  effect  that  the  land  which  was  being  partitioned 
should  be  made  subject  to  the  payment  of  certain  malikana  and  not  be 
released  from  the  payment  of  that  malikana.  The  Collector  decided  that 
he  was  entitled  to  make  any  record  which  seemed  to  him  just  and  proper 
under  the  circumstances  and  decided  that  the  share  of  the  respondent 
should  not  be  burdened  with  any  portion  of  the  malikana  in  question. 
The  District  Judge  held  that  this  order  of  the  Assistant  Collector  was  an 
order  not  of  a  judicial  character  but  of  an  executive  character,  and  there- 
fore not  open  to  an  appeal  to  the  District  Judge. 

In  appeal  before  me  it  is  urged  that  the  order  was  one  from  which  an 
appeal  lay  to  the  lower  appellate  Court.  In  reply  to  the  learned  vakil  who 
holds  the  brief  of  the  counsel  for  the  respondents  did  not  [212]  merely 
contend  that  the  order  was  an  order  of  an  executive  nature,  but  he  further 
attempted  to  sustain  the  order  on  two  other  grounds.  The  first  of  these 
grounds  was  that  the  order  in  question  was  an  order  passed  ex  parte,  and 
that  by  s.  214  read  with  s.  219  no  appeal  lay.  Sections  214  and  219  are 
sections  which  govern  proceedings  of  a  judicial  nature  in  Revenue  Courts. 
We  have,  however,  held  in  this  Court  that  when  a  Eevenue  Court  proceeds 
to  determine  questions  of  title  under  s.  113  of  the  North  Western  Provinces 
Land  Eevenue  Act  of  1873,  it  is  in  effect,  and  must  be  deemed  to  be  for 
that  purpose,  a  Court  of  Civil  Judicature.  Section  113  expressly  lays  down, 
and  is  followed  by  s.  114  in  laying  down,  that  to  all  such  proceedings 
the  procedure  laid  down  in  the  Code  of  Civil  Procedure  for  trial  of  original 
suits  and  regarding  the  right  of  appeal  applies.  This  contention  therefore 
fails. 

It  was  next  urged  that  the  objection  of  the  appellant  in  these  parti- 
tion proceedings  was  not  an  objection  contemplated  by  s.  113  of  the 
North- Western  Povinces  Land  Kevenuo  Act,  inasmuch  as  it  was  not  filed 
in  the  Eevenue  Court  on  or  before  the  day  specified  for  the  filing  of  such 
objection,  namely  the  1st  of  December.  It  was  filed  on  the  2nd  of  Decem- 
ber, before  the  Eevenue  Court  took  action  under  s.  113.  and  I  was 
referred  to  a  case,  Muhammad  Abdul  Karimv.  Muhammad  Shadi  Khan  (1), 
in  support  of  this  contention.  In  that  case,  however,  the  objections 
dealt  with  were  objections  filed  after  action  had  been  taken  by  the  Court 

(1)  9  A.  429. 
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1896       under  s.    113.     I  cannot  believe  that    that    case    was    intended    to    in- 
JAN.  24.     elude   objections    which  were  filed    before  the  Court  took  action  under 
s.  113,  and  specially  objections  which  were  dealt  with  by  the  Court  acting 
APPEL-     under  s.  113. 

LATE  This  contention  therefore  also  fails.     As  regards  the  merits  I  have  no 

CIVIL,      doubt  what&ver  that  the  question  whether  land  to  be  partitioned  is  subject 

to  the  payment  of  Malikana  is  a  question  of  title.     I  therefore  decree  this 

18  A.  210=    appeal,  set  aside  the  order  of  the  Court  below  and  remand  the  case  under 

16  A.W.N,    s;  562  of  the  Code  of  Civil  [213]    Procedure    with    directions    to    the 

(1898)  30.     lower  appellate  Court  to  readmit  the  case  upon  its  file  of  pending  appeals 

and  dispose  of  the  case  upon  its  merits.     Costs  to  abide  the  result. 

Appeal  remanded. 


18  A.  213  =  16  A.W.N,  (1896)  32. 

BEVISIONAL  CEIMINAL. 

Before  Mr.  Justice  Aikman. 


IN  THE  MATTER  OF  THE  PETITION  OF  BANARSI  DAS. 
[27th  January,  1896.] 

Criminal  Procedure  Code,   a.   195 — Sanction  to  prosecute— Sanction  granted  by  Court 
without  application  being  made  by  the  person  tj  whom  it  is  granted. 

A  sanction  to  prosecute  under  section  195  of  the  Code  of  Criminal  Procedure 
presupposes  an  application,  for  sanction  and  where  no  such  application  is  made  a 
Court  ought  not  to  take  upon  itself  to  grant  sanction,  but  should  take  action  in 
the  manner  provided  by  section  476  of  the  Code.  Empress  of  India  v.  Gnbardhan 
Das  (1)  referred  to. 

[P.,  2  C.L.J-  619  (621)  =  10  C.W.N.  222  =  3  Cr.L.J.  112  ;  R.,  32  C.  351  =  9  C.W.N.  277 
(280)  ;  U.B.R.  (1907)  Gr.P.C.l,  (2)=  6  Cr.L.J.  25  !  13  Or.L.J.  4  (5)  =  13  Ind. 
Gas.  97.] 

[N.B.— In  16  A.W.N.  (1896)  32,  the  date  of  the  judgment  ia  given  January  25, 
1896.— Ed.] 

THE  facts  of  this  case  .sufficiently  appear  from  the  judgment  of 
Aikman,  J. 

Mr.  C.  Ross  Alston  and  Babu  Jogindro  Nath  Ghaudhri,  for  the  appli- 
cant. 

Munshi  Madho  Prasad,  for  the  opposite  party. 

The  Government  Pleader  (Munshi  Bam  Prasad),  for  the  Crown. 

JUDGMENT. 

AIKMAN,  J. — This  is  an  application  for  the  revision  of  an  order  of  the 
Sessions  Judge  of  Gorakhpur.  From  the  record  submitted  it  appears  that 
one  Lalla  was  sent  up  by  the  police  for  trail  on  a  charge  of  attempt  to  com- 
mit house-breaking  by  night.  He  was  convicted  by  Mr.  Lsmaistre,  Deputy 
Magistrate,  and  sentenced  to  six  months'  rigorous  imprisonment.  On  appeal 
he  was  acquitted  by  the  Sessions  Judge.  The  following  are  the  conclud- 
ing words  of  the  Sessions  Judge's  appellate  judgment : — "The  appeal  is 
allowed  and  the  conviction  and  sentence  of  Lalla  are  quashed.  He  will 
be  immediately  released,  and  is  at  liberty  to  prosecute  Banarsi  Das  under 
sections  211,  193)  Penal  Code,  or  other  sections  applicable,  forgetting  up 

*  Criminal   Revision  No.  695  of  1895. 
(1)  3  A.    62. 
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and  falsely  testifying  in  this  case."   This  order  was  passed  on  the  27th  of       1896 
April   1895.     On    the    23rd   of  October  following  Lalla  filed  a  complaint     JAN.  27. 

against  Banarsi  Das  the  applicant,  for  offences  punishable  under  sections 

[214]  211  and  193  of  the  Indian  Penal  Code.     An  objection  was  taken      JREVI- 
that    there  was  no  sanction  for  the  prosecution.     The  Magistrate  over-     SIGNAL 
ruled  this   objection.     The  applicant  then   petitioned  the  Sessions  Judge, 
who  passed  the  following    order: — "The  application    is   rejected.     The 
sanction  is  perfectly   adequate,  and  I  intended  it  to  be  a  sanction."     It  is   18  A.  213  = 
this  order  the  revision  of  which  is  prayed  for.  18  A.W.N. 

It  is  urged  that  the  so-called  sanction  is  not  a  proper  sanction.  It  (1896)  32. 
appears  that  no  application  was  made  for  sanction.  In  my  opinion,  this 
being  the  case,  the  Sessions  Judge,  if  he  considered  that  there  was  ground 
for  inquiring  into  an  offence  referred  to  in  section  195  of  the  Code  of 
Criminal  Procedure,  ought  to  have  himself  taken  action  under  the  provi- 
sions of  section  476  of  the  Code,  and  not  to  have  left  it  to  a  private  person 
to  take  proceedings  if  he  felt  so  inclined.  In  the  case  Empress  of  India  v. 
Gobardhan  Das  (1),  which  was  decided  under  the  former  Code  of  Criminal 
Procedure,  Pearson,  J.,  remarked  that  section  468  of  the  then  Code, 
which  corresponds  to  section  195  of  the  present  Code,  presupposed  a  com- 
plaint or  at  least  an  application  for  sanction  for  a  complaint.  S.  468  of  that 
Code  differs,  it  is  true,  from  section  195  of  the  present  Code.  The  former 
section  provides  that  a  complaint  of  offences  against  public  justice  shall  not 
be  entertained  in  the  Criminal  Courts  except  with  the  sanction  of  the  Court 
before  or  against  which  the  offence  was  committed  or  some  other  Court  to 
which  such  Court  is  subordinate.  S.  195  provides  that  no  Court  should 
take  cognizance  of  such  offences  except  with  the  previous  sanction  or  on 
the  complaint  of  the  Court  or  some  Court  to  which  it  is  subordinate.  It 
has  been  held  that  "  sanction  "  here  refers  to  cases  in  which  a  prosecution 
is  instituted  by  some  private  person,  whilst  the  world  "  complaint  "  refers 
to  cases  in  which  the  Court  itself  takes  action  under  section  476.  The 
learned  Government  Pleader  contends  that  sanction  may  be  given,  even 
though  no  application  for  sanction  has  been  made.  The  question  is  not 
free  from  difficulty,  but  I  am  inclined  to  think  [215]  that  a  sanction 
presupposes  an  application  for  sanction,  and  that  where  no  such  applica- 
tion is  made,  a  Court  ought  not-  to  take  upon  itself  to  grant  sanction, 
but  should  take  action  in  the  manner  provided  by  section  476.  I  cannot 
agree  with  the  Sessions  Judge  in  thinking  that  his  sanction  in  this  case  was 
"  perfectly  adequate."  It  did  not  comply  fully  with  the  provisions  of 
section  195. 

As  to  the  merits  of  the  case,  it  is  urged  that  there  is  no  ground  for 
the  institution  of  a  prosecution  against  the  applicant.  I  have  read 
through  carefully  all  the  evidence  which  was  recorded  in  the  case  for  both 
and  against  Lalla,  and  I  am  clearly  of  opinion  that  this  is  not  a  case  in 
which  the  complainant,  Banarsi  Das,  should  be  prosecuted.  If  the  con- 
cluding remark  of  the  Sessions  Judge  in  his  judgment  can  be  looked  upon 
as  a  sanction,  I  revoke  that  sanction  and  direct  that  any  proceedings 
instituted  upon  it  be  stayed  and  abandoned. 


A  VIII— 107 
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APPEL- 
LATE 
CIVIL. 

IB  A.  215  = 

16  A.W.N. 
(1896),  39. 


18  A.  215=16  A.W.N.  (1896)  39. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox,  and  Mr.   Justice  Blair. 


R.  WALL  AND  ANOTHER  (Applicants)  v.  J.  E.  HOWARD  AND  OTHERS 
(Opposite  parties).*       [25th  January,  1896.] 


Act  No.  VI  of  1882,  (Indian   Companies  Act),  ss.  162,  169,  214- 
Act  No.  XVof  1877  (Indian  Limitation,  Act),  s.  12. 


-Appeal — Limitation — 


[F. 


Held  that  no  appeal  lay  from  an  order  made  under  section  162  of  Act  No.  VI 
of  1882,  by  a  Court,  under  the  supervision  of  which  proceedings  in  liquidation 
were  being  conducted  declining  to  continue  an  investigation  commenced  by  it 
under  that  section. 

Held  also  that,  whether  or  not  the  service  of  notice  of  appeal  within  three 
•weeks  provided  for  by  section  214  of  Act  No,  VI  of  1882,  implies  that  all  the 
formalities  prescribed  for  the  presentation  and  admission  of  an  appeal  by  the 
Code  of  Civil  Procedure  must  first  be  gone  through  before  notice  of  appeal  can 
be  served,  a  person  appealing  under  the  eaid  section  cannot  avail  himself  of  the 
provisions  of  section  12  of  Act  No.  XV  of  1877. 

4  Ind.  CaB.  872  (873)  =  19  M.L.J.    511  ;  R.,  38  A,  641  (644)=8  A.L.J.  719  (722)  = 
10  Ind.  Cat.  908  ;95  P.R.  1908  =  165  P.W.R,  1908.] 


THE  facts  of  this  case  are  as  follows  : — 

On  the  13th  of  March  1894,  a  petition  signed  by  R.  Wall  and  others 
as  contributories  and  creditors  of  the  Agra  Sayings  Bank,  then  in  process 
of  liquidation  under  the  supervision  of  the  Court,  was  presented  to  the 
District  Judge  of  Allahabad.  The  petition  purported  to  be  made  under 
sections  162  and  214  of  the  Indian  Companies  Act,  1882,  and  by  it  the 
petitioners  asked  for  an  inquiry  into  the  conduct  of  certain  officers  of  the 
bank,  with  the  ultimate  [216]  object  that  a  decree  might  be  passed  against 
the  said  officers,  or  such  of  them  as  might  be  found  liable,  under  section 
214  of  the  Act. 

Upon  this  petition  the  then  District  Judge  passed  orders  on  the  16th 
of  March  1894,  to  the  effect  that  an  inquiry  would  be  held  by  the  Court 
into  the  matters  complained  of  in  the  petition,  and  fixing  certain  issues  to 
limit  and  define  the  scope  of  the  inquiry.  On  these  issues  the  petition 
came  up  for  hearing,  before  a  different  Judge  from  the  Judge  who  had 
admitted  the  petition.  After  the  hearing  had  lasted  two  or  three  days, 
on  the  30th  of  April  1894,  the  District  Judge  passed  an  order  dismissing 
the  application  so  far  as  it  was  an  application  under  section  214  of  the 
Act,  and  awarding  costs  against  the  applicants,  but  allowing  the  hearing 
to  proceed  under  section  162.  On  the  19th  of  May  1894  the  latter  por- 
tion of  the  application  also  was  dismissed.  On  the  same  day  a  dispute 
as  to  the  specification  of  the  costs  allowed  under  the  order  of  the  30th  of 
April  was  settled  by  an  order  of  the  Court,  and  a  formal  order  or  decree 
was  ultimately  drawn  up,  bearing  date  the  19th  of  May,  and  embodying 
the  results  of  the  orders  of  the  30th  of  April  and  the  19bh  of  May. 

Against  the  dismissal  of  their  application,  two  of  the  petitioners 
appealed  to  the  High  Court.  The  memorandum  of  appeal  was  worded  as 
an  appeal  against  the  orders  of  the  District  Judge  of  the  30th  of  April 
1894  and  the  19th  of  May  1894.  This  appeal  was  filed  on  the  2nd  of 
June  1894,  and  notice  was  served  on  the  last  of  the  respondents  on  the 
7th  of  June. 

*  First  Appeal    from  Order   No.  79  of  1894    passed    by  the   District    Judge   of 
Allahabad, 

850 


YIII]  R.   WALL  V.   J.   B.   HOWARD  18  All.  218 

Mr.  W.  K.  Potter,  for  the  appellants.  1896 

Mr.   D.   N.  Banerji,  Mr.   W.  Wallach,  and  Babu    Satya    Ghandar     JAN.  25. 

Mukerji,  for  the  respondents.  

APPEL- 
JUDGMENT.  LATE 

KNOX  and  BLAIR,  JJ. — This  is  a  first  appeal  from  an  order  passed  CIVIL, 
by  the  District  Judge  of  Allahabad.  In  the  memorandum  of  appeal  it  is 
stated  that  the  appeal  is  brought  from  an  order  dated  the  30th  of  April  18  *•  218 
1894  and  the  19th  of  May  1894.  A  memorandum  of  appeal  can  only  deal  : 
with  one  particular  order,  but,  as  will  be  seen  hereafter,  part  of  tbeconten-  **896'  39- 
tion  of  the  appellants  is  that  the  learned  Judge  gave  an  order  on  the  30tb  of 
April  1894  and[217]completed  that  order  on  the  19th  of  May  1894.  The 
proceedings  before  the  Judge  out  of  which  the  order  appealed  against  arose 
consisted  of  an  application  praying  the  Judge  to  grant  an  inquiry  under  sec- 
tion 162  and  section  214  of  the  Indian  Companies  Act,  1882.  Both  the 
orders  mentioned  in  the  memorandum  of  appeal  were  as  a  fact  passed 
upon  the  proceedings  which  arose  out  of  that  application.  On  the  30th 
of  April,  the  Judge  dismissed  the  application  so  far  as  any  inquiry  under 
section  214  of  the  Act  was  concerned.  On  the  19th  of  May  he  dismissed 
the  application  so  far  as  it  related  to  an  inquiry  under  section  162  of  the 
same  Act.  A  third  paper  over  and  above  the  copies  of  the  orders  of  the 
above-mentioned  dates  is  attached  to  the  memorandum  of  appeal.  It  is 
a  paper  about  which  much  contention  has  arisen,  partly  because  the 
Judge  has  not  taken  due  care  to  comply  with  the  form  set  out  in  the 
Civil  Procedure  Code,  1882,  as  the  form  according  to  which  decrees  should 
be  drawn  up,  and  partly  because,  after  passing  a  formal  order  that  the 
application,  so  far  as  the  inquiry  under  s.  214  was  concerned,  should  be 
dismissed  with  costs,  he  went  on  afterwards  to  hear  the  parties  touching 
the  question  of  what  particular  sums  under  the  detail  of  costs  should  be 
allowed.  Still,  so  far  as  we  are  concerned,  the  order  or  orders  with 
which  we  have  to  deal  can  only  be  the  orders  dated  the  30th  of  April 
and  the  19th  of  May. 

The  counsel  for  the  respondents  took  certain  preliminary  objections, 
contending  that  no  appeal  lay  from  these  orders.  If  the  order  concerned 
was  the  order  dated  the  30th  of  April  1894,  the  notice  required  by  section 
169  of  the  Indian  Companies  Act,  1882,  had  not  been  given  within  three 
weeks  after  the  order  complained  of  had  been  made.  If  the  order 
appealed  from  was  the  order  of  the  19th  of  May  1894,  it  was  an  order 
from  which  no  appeal  was  allowed  by  law.  It  was  not  an  order  within 
the  meaning  of  section  16b  of  the  Indian  Companies  Act,  1882.  In 
support  of  this  contention  we  were  referred  to  tbe  precedents  in  re  Gold 
Company  (1)  and  in  re  Imperial  Continental  Water  Corporation  (2).  We 
have  no  hesitation  in  saying  that  in  our  opinion  an  appeal  does  [218]  not 
lie  from  an  order  like  the  present  made  under  section  162  of  the  Act. 
The  section  in  question  gives  the  Court  extraordinary  powers  which  at 
its  discretion  it  may  or  may  not  exercise.  Proceedings  taken  under  it  are 
not  proceedings  to  which  of  necessity  there  are  parties.  They  may  be 
begun,  continued  and  ended  by  the  Court  at  its  discretion  and  without 
any  parties  before  it.  So  far  then  as  the  order  of  the  19th  of  May  is 
concerned,  if  that  be  the  order  appealed  against,  it  is  an  order  from  which 
no  appeal  lies. 

(1)  L.B.  12  Cb.  D,  77.  (2)  L.R.  33  Ch;  D.  314, 
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1896  There  remains  the  order  of  the  30th  of  April.     Notice  of  the  intention 

JAN.  25.     to  appeal  was  not  given  until  the  7th  of  June  1894.     This  is  admitted  by 

the  parties.     The  appellants,  however,  contend  that  they  are  still  in  time. 

APPEL-     They  could  not,  they  say,  give  notice  of  their  appeal  against  the  order 
LATE       complained  of  in  any  manner  other  than  that  in  which  notices   of   appeal 
OlVIL.      are  ordinarily    given    under  the    Code  of  Oivil    Procedure.     One  of  the 
necessary  requisites  before  an  appeal  can  be   filed  under  the  Code  of  Civil 
18  A.  215 »    Procedure  is  that  the  memorandum  of  appeal  must  be  accompanied  by  a 
16  A.W.N,    copy  of  the  decree  appealed  against.     The  learned  Counsel  drew  our  atten- 
(1898)  39,    tion  in  support  of  this  argument  to  a  precedent  of  this  Court — In  re  Official 
Liquidator,  Uncovenanted  Service  Bank,  Limited,  in  liquidation,  (Miscel- 
laneous  No.   1  of  1891,   decided   on  the  10th  of  April   1891).     The  case 
cited  is  undoubtedly   an  authority   for  holding   that  the   words    contain- 
ed in  section   169 — "  Manner  in    which   notices  of  appeal  are  ordinarily 
given  under  the  Code  of  Civil  Procedure  " — include  the  accompaniment  of 
the   memorandum  of  appeal   by  the  documents   required  by  the   Code  of 
Civil  Procedure  to  be  filed  along  with  the  memorandum  of  appeal.     We  give 
no   opinion    concerning  this  precedent,  and  we  confine  ourselves  to  the 
words  set  out  in  section  169.     As  the  order  complained  of  was  dated  the 
,  30tb  of  April  1894,  and  notice  of  appeal  was  not  given  until  the  7th  of 
June  1894,  it  is  obvious  that,  unless  the  appellants  can  pray  in  aid  some 
law  by  which  the  period  of  three  weeks  can  be  extended,  their  appeal,  which 
is  by  statute  subject  to  this  restriction,  cannot  now  be  heard.     The  learned 
Counsel  felt  this  difficulty  and  asked  us  to  apply  section  12  of  the  Indian 
[219]  Limitation  .Act,   1877,   and  to  exclude  from   the   period   of  three 
weeks  the  time  that  was  requisite  for  obtaining  a  copy  of  the  order  appeal- 
ed against.     He  cited  to  us  several  precedents  in   which  the  provisions  of 
this  section  or  of  the  Limitation  Act  generally  had  been  applied  to  periods 
of  limitation    prescribed  under  special  laws.     In   each  of   these    cases, 
however,   the  particular  papers  or  proceedings  in  which  this  section  was 
applied  were  papers  or  proceedings  of   the  nature  distinctly  specified  in 
section  12.     The  paper  or  proceeding  to  which  we  are  now  asked  to  apply 
this  section  is  not  a  suit,  not  an  appeal,  not  an  application.     It  is  a  paper 
or  proceeding  distinct  from  all   these,    and  we  are  unable  to  extend  the 
provisions  of  section  12  to  a  paper   or  proceeding  which  is  not  distinctly 
named,  or  does  not  from  its  nature  fall  within  the   distinct  terms  of  that 
section.     We  are  therefore  of  opinion  that  notice  of  the  appeal   from  the 
order  complained  of  was  not  given  within  three  weeks  after   such  order 
had   been   made.      We   have  repeatedly  expressed  from  this  Court  the 
difficulties  which  attend  the  application  of  section  169  to  proceedings   in 
this  country.     There  is  great  risk  of  considerable  hardship  arising,  and  we 
have  therefore  most  carefully  considered  in  the  present   proceedings  whe- 
ther, if  such  hardship  has  occurred  in    the   present   case,   there  was  any 
alternative  open  to  us  other  than  that  of  dismissing  this  appeal.     One 
loophole  which  the  section  gives  is  the  power  to  extend  the  time  which  it 
permits  Courts  of  appeal  to  apply.     In  this  case  that   power  of  extension 
has  been  specifically  asked  for.     It  has  been  refused  by  this  Court,  and 
we  can  only  apply  the  law  and  dismiss  this  appeal  with  coals. 

Appeal  dismissed. 
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18  A,  219=  16  A.W.N.  (1896)  33. 

APPELLATE  CIVIL. 
Before-  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


BAHIM  BAKHSH  (Defendants)  v.  AMIRAN  BIBI  AND  OTHERS 
(Plaintiffs)*    [29th  January,  1896.] 

Misjoinder  of  causes  of  action— Suit  by  one  plaintiff  claiming  by  inheritance  and  another 
claiming  as  assignee  from  the  first— Civil  Procedure  Code,  sections  31,  45,  53. 

Where  two  plaintiffs  joined  in  a  suit  for  the  recovery  of  immoveable  property, 
the  one  claiming  a  title  by  inheritance  and  the  other  a  title  by  assignment  from 
the  [220]  first  plaintiff,  it  was  held  that  the  suit  was  bad  for  rnisjoinder  of  causes 
of  action.  Salima  Bibi  v.  Sheikh  Muhammad  (I)  followed. 

[R.,  16  Ind.  Gas,  628  (624)  ;  3  O.C.  215  (218).] 

THIS  was  a  suit  for  the  recovery  of  immoveable  property.  The  plaintiffs 
alleged  that  one  Muhammad  Shakur-ullah  was  owner  and  in  possession 
of  the  property  in  dispute,  and  that  he  died  on  the  12th  of  July  1881, 
leaving  Sakina,  his  wife,  and  Fateh  Aii,  a  cousin,  as  his  heirs  ;  that 
Sakina  died  on  the  25fch  March  1883  ;  that  the  defendant  Eahim  Bakhsh 
thereafter  took  possession  of  the  whole  property  and  that  Fateh  Ali  died 
on  the  29th  August  1884,  whereby  the  property  descended  to  the  plaintiffs, 
Amiran,  the  wife,  and  Abdul  Sattar,  the  nephew  of  Fateh  Ali.  Amiran 
sold  a  portion  of  her  share  to  Muhammad  Hasan  who  joined  her  and 
Abdul  Sattar  as  a  plaintiff  in  the  suit.  The  plaintiffs  prayed  for  posses- 
sion and  mesne  profits. 

Bahim  Bakhsb,  the  principal  defendant,  pleaded  inter  alia  that  "  the 
amount  of  share  of  each  of  the  plaintiffs  is  specified  and  separate  and  one 
plaintiff  has  nothing  to  do  with  the  other,  consequently  the  collective 
suit  on  bahalf  of  all  the  plaintiffs  without  specification  of  rights  and  shares 
is  not  entertainable." 

Upon  this  the  Court  of  first  instance  (Subordinate  Judge  of  Gorakhpur) 
framed  an  issue  : — ''  Has  the  suit  been  properly  framed.?" — and,  deciding 
this  issue  in  favour  of  the  plaintiffs,  went  on  to  the  suit  on  the  merits 
and  ultimately  decreed  the  plaintiffs'  claim. 

The  defendant,  Bahim  Bakhsh;  appealed  to  the  High  Court. 

Messrs.  D.    N.  Banerji  and   E.  A.  Howard,  for  the  appellant. 

Mr.  T.  Conlan  and  Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

BANERJI  and  AIRMAN,  JJ. — This  appeal  was  perferred  by  Sheikh 
Bahim  Bakhsb,  one  of  the  defendants  to  the  suit.  The  suit  was  brought 
by  three  plaintiffs,  two  of  whom  claimed  to  be  heirs  to  one  Fateh  Ali,  who 
was  alleged  to  have  once  been  the  owner  of  the  property  claimed.  The  third 
plaintiff,  Muhammad  Husan,  was  an  assignee  from  Musammat  Amiran,  the 
first  plaintiff,  of  a  portion  of  the  share  claimed  by  her.  Bahim  Bakhsh, 
among  other  pleas,  raised  an  objection  to  the  frame  of  the  suit,  on 
the  ground  [221]  that  one  plaintiff  had  nothing  to  do  with  the  others  and 
that  a  collective  suit  on  behalf  of  all  the  plaintiffs  could  not  be  entertained. 


1896 

JAM.  39. 

APPEL- 

LATE 

CIVIL. 

18  A.  219  = 
16  A.W.N. 
(1896)  33. 


•First   Appeal  No.  309  of  1893  from  a  decree  of  3yed  Siraj-ud-din,  Subordinate 
Judge  of  Gorakhpur,  dated  the  22nd  May  1893. 

[In  16  A.W.N.  (1896)  33,  this  is  cited  as  Firat  Appeal  No.  209  of  1893.— ED.] 

(1)  18  A.  181. 
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1896        He  evidently  meant  that  there  was  a  misjoider  of  plaintiffs  and  causes  of 
JAN.  29.     action.     The  first  issue  raised  in  the  Court  below  had  reference  to  this  plea 

and  it  is  evident  from  the  judgment  of  the  Subordinate  Judge  that  he  under- 

APPEL-     stood  the  plea  to  be  one   of  misjoinder   of  ulaintiffs  and  causes  of  action. 

LATE       The  Subordinate  Judge,  however,  overruled   that  plea  and  on  the  merits 
CIVIL       found  in  favour  of  the  plaintiffs.     The  objection  as  to  misjoinder  of  causes 

of  action  has  been  raised  again  in  the  memorandum  of  appeal  to  this  Court, 

18  A  213-   and  we  are  of  opinion  that  it   must  prevail.     The  same  question   arose  in 
16  AWN.    the  case  of  Salima  Bibi  v.  Sheikh  Muhammad  (1)  and  it  was  decided  in 

(1896)  33.  that  case  that  the  cause  of  action  of  an  assignee,  like  the  respondent, 
.  Muhammad  Hasan,  was  not  the  same  as  that  of  his  assignor.  This  case 
cannot  be  distinguished  from  the  ruling  referred  to  above.  Applying  the 
ruling  laid  down  in  that  case,  we  hold  that  there  was  a  misjoinder  of  causes 
of  action  in  this  suit  and  that  the  three  plaintiffs  were  not  entitled  to  bring 
or  maintain  a  joint  suit  in  respect  of  their  separate  causes  of  action. 

We  allow  this  appeal  with  costs  here  and  in  the  Court  below,  and  we 
set  aside  the  decree  below,  and  direct  the  Court  below  to  return  the  plaint 
to  the  plaintiffs  for  amendment,  so  that  the  plaintiffs  may  elect  which  of 
them  will  proceed  with  the  suit. 

Appeal  decreed. 


18  A.  221  =  16  A.W.N.   (1896)  35. 

BEVISIONAL  CRIMINAL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


KESRI  (Applicant]  v,  MOHAMMAD  BAKHSH  (Opposite  party)  * 
[31st  January,  1896.] 

Criminal  Procedure  Code,   s.    200 — Examination  of  the  complainant —Complainant 
merely  called  upon  to  attest  complaint  in  writing. 

It  is  not;  a  sufficient  compliance  with  the  provisions  of  section  200  of  the  Code  of 
Criminal  Procedure  where  a  complainant,  who  has  presented  a  written  complaint, 
is  merely  called  upon  to  attest  the  complaint  on  oath,  no  separate  sworn  state- 
ment of  the  complainant  being  recorded  by  or  under  the  orders  of  the  Magistrate 
to  whom  !be  complaint  is  presented.  Qtiecn- Empress  v.  Murphy  (2)  distinguished, 


[R      6   Bom.L.R.    662;    15   C.L.J.  517< 
(298)«13Cr.L.J.  609  (650).] 


=  16   O.W.N.  1105  (1134)  =  16  Ind.  Gas,  257 


[222]  THIS  was  a  reference  under  s.  438  of  the  Code  of  Criminal 
Procedure  made  by  the  Additional  Sessions  Judge  of  Moradabad.  The 
facts  of  the  case  sufficiently  appear  from  the  judgment  of  the  Court. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — This  case  has  been  very  properly  referred 
to  us  by  the  learned  Additional  Sessions  Judge  of  Moradabad.  A 
complaint  was  instituted  before  a  Magistrate  of  the  first  class.  That 
Magistrate  took  cognizance  of  it,  and  under  s.  200  of  the  Code  of 
Criminal  Procedure,  it  was  imperative  upon  him  to  at  once  examine  the 
complainant  upon  oath  and  also  to  reduce  the  substance  of  that  examina- 
tion to  writing.  The  learned  Magistrate  did  not  examine  the  complainant 
and  did  not  reduce  the  substance  of  the  examination  or  have  it  reduced 
to  writing.  Ho  contented  himself  with  taking  the  complaint  as  it  was 


(].)  18  A.  131. 


•  Criminal  Revision  No.  758  of  1895. 
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filed  in    his    Court  and    asking    the  complainant    to  swear    to    it    and       1896 
sign    ifc^    He  defends  this    procedure  by    reference  to  the  precedent   of    JAN.  31. 
Queen- Empress  v.  Murphy  (1).     That  case  was  of  an  exceptional  character.        — 
The   complaint   was    made  by  an    Englishman  against  an  Englishman.      BBVI- 
The  contents  of  .the  complaint,    which  was   drawn   up  in  English,  had     SIGNAL 
evidently  been  drawn  up  with  a  great  deal  of  care,  and  not  in  the  way  in  CRIMINAL, 
which  complaints  are  so  often  prepared  for   the  Courts  of  Magistrates. 
With  all  due  respect  to  the  learned  Judge  who  decided  that  case,  we  are  18  I.  221 « 
of  opinion  that  the  Legislature  does  require  that  every  complainant  shall,    16  i.W.N. 
as  soon  as  he  has  prevailed  upon  the  Magistrate  to  take  cognizance  of    (1896)35. 
his  complaint,  be  examined  upon  oath.     The  substance  of  that  examina- 
tion is  by  law  required  to  be  reduced  to  writing,  and  it  is  obvious  that 
that  writing  must  be  and  was  intended  to  be  distinct  from  the  complaint. 
The  learned  Magistrate  committed  another   irregularity.     The  case 
before  him  was  what  is  technically  known  as  a  summons  case.     The  pro- 
cedure that  the  law  requires  Magistrates  to  observe  in  the  trial  of  summons 
cases  is  laid  down  in  Chapter  XX  of  the  Code  of  Criminal  Procedure. 
Presumably  the  accused  appeared  and  did  not  admit  that  he  had  commit- 
ted the  offence  of  which  be  was  accused.     In  such  cases  the  Magistrate  is 
bound   to  hear  the    [223]  complainant  and  take  all  the  evidence  that  be 
produces  in  supportof  the  prosecution.  He  is  then  bound  to  bear  the  accus- 
ed and  take  such  evidence  as  the  accused  may  produce.  Until  all  this  has 
been  done  he  has  no  powerand  no  jurisdiction  to  record  an  order  of  acquittal. 
In  the  present  case  the   Magistrate  acquitted   the  accused,  as  he  was 
pleased  to  call   his  procedure  *  without  taking  the    evidence    produced 
in    support  of   the  prosecution.     The   order  was   passed  without  juris- 
diction.     It  was  not   an    order   acquittal,    and  we    set  it    aside.      So 
far    as  we    can    Judge    of  the    case  at    all  from   the  record,    which    is 
very    meagre,    there    would  appear    to    have  arisen   a    dispute    which 
might  or  might  not  have  resulted  in    a  breach  of  the  peace.     Seeing  that 
Magistrates  are  responsible  that  public  peace  is  not  broken,  it  would  have 
been  well  if  the  Magistrate    bad  considered   it   necessary  to  send  for  the 
accused,  gone  thoroughly  into   the  evidence  of  both  sides  and  ascertained 
whether,  apart  from  the  assault,   there  was  or  was  not  danger  of  a  breach 
of  the  peace.     The  learned  Magistrate  says  that  his  time  would  have  been 
wasted  if  he   had  beard  the  whole   of   the  evidence.     He  will  find,  as  his 
experience  extends,  that  the  greatest  safeguard  against  time  being  wasted  is 
a  proper,  diligent  and  thorough  examination    of  the  complainant  made  by 
the  Magistrate  himself  in  an  intelligent    manner  and  not  in  a  perfunctory 
way.     A    Magistrate  by    a  disinterested   inquiry  is    often  able   to  satisfy 
himself  that  the  complaint  is  imaginary  or  unnecessary,  and  by  dismissing 
it  as  he  can,  and  only  can   on  being  so  satisfied  before  he  calls  upon  the 
accused  to  appear,  prevent  much  needless  harassment  and  irritation.  The 
order  of  the  Magistrate  is  set  aside. 


*  [For  the  words  "his  procedure"  we  find  in  16  A.W.N.  (1896)  35  (36),  "it."  The 
substitution  of  the  latter  term  expresses  the  meaning  clearly,— ED.) 

(1)  9  A.  666. 

855 


18  All.  22$  INDIAN  DECISIONS,   NEW  SERIES 

1896  18  A.  223  =  16  A.W.N.  (1896)  *3. 

•FEp>6»  APPELLATE  CIVIL. 

APPBL-  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Rnox  and 

LATE  Mr.  Justice  Blair. 

CIVIL, 

in  sT™         JAGGAR  NATH  PANDE  (Opposite  party)  v.  JOKHU  TEWARI  (Appli- 
16  A.W.N?  caw^'*     t6th  Februarv'  1896-J 

(1896)  43      Civil  Procedure  Code,  section  m^Pre-emptwn  -Effect  of  an  appeal  from  a  decree  for 
pre-emption  on  tlie  tima  limited  for  paying  in  the  pre-zmptive. price, 

A  decree  was  given  in  favour  of  the  plaintiff  in  a  suit  for  pre-emption.  The 
plaintiff  paid  in  a  portion  only  of  the  pre-zmptive  prioo  within  the  time  limited 
by  [224]  the  Decree.  The  defendant  appealed.  Long  after  the  time  prescribed 
by  the  original  decree  for  payment  had  expired,  the  defendant's  appeal  was  dis- 
missed, but  the  time  for  payment  was  not  extended  by  the  Appellate  Court's 
decree.  The  plaintiff  then,  after  the  lapse  of  a  period  from  tbe  date  of  the  appel- 
late decree  in  excess  of  that  which  had  been  given  him  for  payment  by  the 
decree  of  the  first  Court,  paid  in  the  balance  of  the  pre-emptive  price,  which  was 
aocordedSby  the  Court.  On  appeal  by  the  defendant  from  the  Court's  order 
directing  the  balance  of  the  pre-emptive  price  to  be  received,  it  was  held  that 
the  order  of  the  Court  allowing  the  payment  wm  without  jurisdiction,  the  decree 
having,  on  the  expiration  of  the  time  limited,  without  payment  by  the  plaintiff 
become  a  decree  in  favour  of  the  defendant, 

[P.,  18  A.  455  (457)  ;  R-,  28  A.  676  =  3  A.L.J.  804  =  A.W.N.  (1906)  198;  31  M.  28  =  17 
M.L.J.  ;495  =  3  M.L.T.  26  ;  11  O.P.L.R.  115  ;  L.B.R.  (1893-1900)  420  ;  7  O.C. 
359;  ,8  O.C.  211  (243;  ;  48  P.R.  1906  =  104  P.L.R.  1906.] 

THIS  was  an  appeal  against  an  order  allowing  execution  of  a  decree 
for  pre-emption  under  the  following  circumstances  : — 

The  respondent,  Jokhu  Tewari,  obtained  a  decree  for  pre-empiion  on 
the  "6th  of  March  1892  conditioned  on  hia  paying  into  Courb  on  or  before 
the  1st  of  June  1892  Es.  7,450  the  pre-emptive  price.  On  the  23rd  of 
April  1892,  tbe  defendant  vendee,  Jaggar  Nath,  appealed  to  the  High 
Court  against  the  decree  "of  the  26th  of  March.  Oa  the  1st  of  June  1892, 
the  plaintiff  decree-holder  applied  to  deposit  in  Oourt  Rg.  4,150,  part  of  the 
pre-emptive  price ;  and  the  money  waa  actually  deposited  on  the  2nd  of 
Jane.  On  the  6th  of  November  1894,  the  High  Court  dismissed  the 
defendant's  appeal  with  costs  and  confirmed  the  decree  of  the  first  Court. 
On  tbe  12th  January  1895,  that  is  to  say,  on  the  last  day  of  a  period  from 
the  date  of  the  decree  in  appeal  equal  to  that  allowed  for  payment  by  the 
decree  of  the  Court  of  firat  instance,  the  decree-holder  applied  to  be  allowed 
to  deposit  the  balance  of  the  pre-emptive  price.  The  13th  of  January  was 
a  Sunday,  and  on  the  14th  the  money  was  paid  into  the  Treasury,  and  the 
Oourt  granted  execution  of  the  decree.  The  lower  Court  relied  on  the 
ruling  of  the  High  Court  in  Rup  Chand  v.  Shamsh-ul-Jekan  (1)  and  held 
the  pre-emptive  price  must  be  considered  to  have  been  deposited  within 
time. 

From  this  order  the  defendant  vendee  appealed  to  the  High  Court. 

The  Hon'ble  Mr.  Colvin  and  Pandit  Sunder  Lai,  for  the  appellant. 

Munshi  Ram  Prasad,  for  the  respondent. 
JUDGMENT. 

[225]  EDGE,  C.  J.,  KNOX  and  BLAIR,  JJ. — This  is  an  appeal  from  an 
order  in  execution  proceedings.  The  suit  was  one  for  pre-emption.  The 

*  First  Appeal  No,  35  of  1895,  from  a  decree  of  Pandit  Rai  Indar  Narain,  Subordi- 
Judgo  of  Mirzjpur,  dated  the  4th  February,  1895 • 

(1)  11  A,  346. 
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Court  of  first   instance   made  a   decree  under  s.  214   of  Act   No.  XIV       1896 
of  1882,  specifying  the  1st  of  June  1892,  as  the  day  on  or  before  which     FEB.  6. 

the  purchase- money  should  be  paid.     It  further  decreed  that  if  the  purchase 

money  was   nob  paid  on  or   before  the  1st  of  June  1892,  the  suit   should     APPEL- 
stand  dismissed   with   costs.     It   was  a  decree  exactly  in  the  terms  of      LATE 
8.    214.      The    purchase-money    decreed    was    Es.    7,450.     The   decree     Civil* 

was  made  on  the  26th  of  March    1892.     On  the  1st  of  June  1892,  the 

plaintiff  paid  into  Court,  that  is,  into  the  Treasury,  Es.  4,150.  On  the  ISA.  228  = 
23rd  of  April  1892,  the  defendant  had  appealed  to  the  High  Court  from  16  A.W.H. 
the  decree  of  the  26th  of  March.  On  the  6th  of  November  1894  the  U896)  13. 
High  Court  dismissed  the  defendant's  appeal  with  costs  and  confirmed 
the  decree  of  the  first  Court.  The  next  thing  which  happened  was 
that  on  the  12th  of  January  1895,  the  plaintiff  applied  to  the  first 
Court  for  permission  to  pay  into  Court  the  balance  of  the  decreed  pre- 
emptive money,  the  balance  being  Rs.  3,300.  On  that  application  the  first 
Court  granted  permission  to  make  payment  of  the  balance,  holding  that 
as  the  original  time  allowed  when  calculated  out  amounted  to  sixty-eight 
days,  and  as  the  12th  of  January  1895,  was  the  sixty-eighth  day  from  the 
High  Court's  decree  of  the  6th  of  November  1894,  the  plaintiff  was 
entitled  to  pay  in  the  balance  of  Kg.  3,300  and  to  execute  the  decree  for 
pre-emption.  The  next  thing  that  happened  was  that  the  plaintiff  did  not 
pay  Es.  3,300  on  the  12th  of  January  1895.  He  had  come  to  Court  so 
late  in  the  day  that  the  Treasury  was  closed,  and  he  was  unable  to  make 
the  payment.  Having  some  hazy  idea  perhaps  that  the  Indian  Limita- 
tion Act  of  1877  applied,  the  13th  of  January  being  a  Sunday,  he  made 
the  payment  into  the  Treasury  on  Monday  the  14th  of  January  1895,  of 
the  balance  of  the  pre-emptive  money.  The  appeal  before  us  is  an  appeal 
from  the  order  allowing  the  payment  and  the  execution  of  the  decree  for 
pre-emption. 

On  behalf  of  the  respondent  it  has  been  contended  that  when  there  is 
an  appeal  from  a  decree  for  pre-emption,  the  time  within  [226]  which 
the  purchase-money  had  been  ordered  to  be  paid  is  extended,  and  the 
appellate  Court's  decree  in  such  appeal,  although  it  says  nothing  about 
extending  the  time,  has  the  effect  of  giving  the  plaintiff,  whether  he  is 
appellant  or  respondent,  the  corresponding  period  of  time  from  the  date 
of  the  appellate  Court's  decree  for  the  payment  of  the  pre-emptive  price 
to  that  which  he  had  from  the  date  of  the  decree  of  the  Court  of  first 
instance.  In  support  of  that  proposition  we  have  been  referred  to  the 
decisions  in  Rub  Chand  v.  Shamsh-ul-jehan  (l),  Noor  Ali  Chowdhuri  v. 
Koni  Meah  (2),  and  Daulat  and  Jagjivan  v.  Bhukandas  Manekchand  (3), 
and  in  the  course  of  the  argument  we  are  also  referred  to  Mulu  Singh 
v.  Eahim  Kuar  (4\  Jairam  Singh  v.  Sri  Kishan  (5^,  Kodai  Singh  v. 
Jaisri  Singh  (6)  and  Wazir  Khan  v.  Kale  Khan  (7). 

Section  214  of  Act  XIV  of  1882  is  precise.  The  Court  acting  under 
that  section,  if  it  acts  in  compliance  with  it,  specifies  and  fixes  a  day 
certain  as  the  day  on  or  before  which  the  pre-emptive  price  is  to  be  paid, 
and  decrees  that  if  the  pre-emptive  price  is  not  paid  on  or  before  that 
day  fixed,  the  suit  shall  stand  dismissed  with  costs. 

Now  there  is  no  doubt  that  a  plaintiff  who  has  obtained  a  decree 
under  s.  214  can  appeal  within  the  period  prescribed  by  the  Indian  Limita- 
tion Act,  1877,  for  his  appeal,  whether  or  not  he  has  made  the  payment  on 


(1)  II  A.  346.  (2)  13  0.  13.  (3)  11  B.  172.  (4)  8  A.W.N.  (1888)  22. 

(5)  10  A.W.N.  (1890)  92.  (6)  13  A.  376.  (7)  16  A,  126. 
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1896       or  before  the  day  fixed,  and  on  bis  appeal  the  appellate  Court,  if  it  sees 

FEB.  6,  fit  so  to  do,  may  extend  the  time  within  which  the  pre-emptive  price  is  to 
be  paid  and  fix  a  day  itself.  But  it  would  be,  in  our  opinion,  frustrating 

APPEL-     the  intention   of   the  Legislature   in  s.  214,  if  we  were  to  hold  that  a 
I<ATE       plaintiff  merely  by  appealing  from  a  decree  in  pre-emption  could  extend 

CIVIL.      'ne  ^me  to  an  uncertain  and  unspecified  day.     We  cannot  believe  it  to 
have  been   the  intention  of  the  Legislature   that    a    plaintiff    in    pre- 
18  A.  223=    emption   could   have   a   power  of  his  own  accord   to   effect  the  stay    of 
16  A.W.N.    the   execution  of  a  decree  which,    by  reason    of  the  pre-emptive  price 

(1896)  43.  [227]  not  having  been  paid  on  or  before  the  day  fixed,  had  become  a 
decree  in  favour  of  the  defendant.  The  contention  on  behalf  of  the  respondent 
even  went  so  far  as  to  suggest  that  an  appeal  by  a  defendant  in  pre-emption 
had  of  itself  the  effect  of  extending  the  time  fixed  by  the  first  Court  for 
payment  of  the  pre-emptive  price.  No  doubt  the  defendant  in  pre-emption 
is  entitled,  within  limitation  and  before  the  decree  in  pre-emption  has 
become  a  decree  in  his  favour  dismissing  the  suit  with  costs,  to  appeal. 
But  when  his  appeal  would  come  on  for  hearing  we  fail  to  see  what  relief 
he  could  be  entitled  to,  if  the  pre-emptive  price  had  not  been  paid  within 
the  time  fixed  by  the  first  Court,  as  in  that  event  the  only  operative  decree 
subsisting  at  the  time  of  the  hearing  of  the  appeal  would  be  a  decree 
entirely  in  favour  of  the  appellant. 

Now  on  principle  we  hold  that  the  full  pre-emptive  price  not  having 
been  paid  on  or  before  the  1st  of  June  1892,  the  decree  became  operative 
as  a  decree  dismissing  the  plaintiff's  suit  with  costs,  and  the  Court  of  first 
instance  had  no  jurisdiction  to  pass  an  order  allowing  the  plaintiff  to  pay 
the  balance  of  the  pre-emptive  price  into  Court  and  to  execute  a  decree 
which  could  only  be  executed  against  the  plaintiff  by  the  defendant.  We 
allow  this  appeal  with  costs  and  set  aside  the  order  in  execution  with 
costs. 

Appeal  decreed. 


18  A.  227  =  16  A.W.N.  (1896)  37. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt. 


SHEORATAN  KDNWARI  (Plaintiff)  v.  EAM  PARGASH  AND  OTHERS 
(Defendants)*      [13th  February,  1896.] 

ActNo.  XX 0/1863  {Religious  Endowments  Act),  s.  14— Bengal  Regulation  No. XIX 
of  1810— Civil  Procedure  Cede,  s,  539—  Trust -Suit  to  remove  trustees  of  Hindu 
religious  endowments— Jurisdiction— Hindu  law— Right  of  representative  of  founder 
of  trust  to  nominate  trustee. 

The  Maharaja  of  B  in  1862  assigned  certain  lands  situated  in  Bengal  for  the 
maintenance  of  a  temple  at  Ohauria  in  the  Gorakhpur  district,  and  appointed 
certain  trustees  of  the  endowment,  Those  trustees  dealt  with  the  property  in  a 
manner  inconsistent  with  the  trust  by  making  alienations  thereof  as  if  it  were 
their  own  private  property.  In  1893,  the  representative  in  title  of  the  original 
settlor  sued  in  the  Court  of  the  District  Judge  of  Gorakhpur  to  have  certain 
alienations  made  [228]  by  the  said  trustees  set  aside  and  the  property  restored  to 
its  original  uses,  and  for  the  appointment  of  a  new  trustee  or  new  trustees  in 
place  of  the  trustees  defendants  to  the  suit. 


*  First  Appeal  No.   322  of  1893  from  a  decree  of  T.  Benson,  Esq.,  District  Judge 
of  Gorakhpur,  dated  the  6th  Ootober  1893. 
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Held  that  such  a  suit  wasrightly  brough  t  under  s.  14  of  Act  No.  XX  ol 
1863,  and  that  it  was  not  essential  for  the  application  of  that  Aot  that  the  endow- 
ment should  ever  have  been  taken  under  the  control  of  the  Eoafd  of  Revenue. 
Oanss  Singh  v.  Ramjopal  Singh  (1)  and  Dhurruw  Singli  v  Eissen  Singh  (2) 
approved.  Raghubar  Dial  v,  Kesho  Ramanuj  Das  (3)  quoad  hoc,  overruled. 

Held  alsi  that  s.  539  of  the  Code  of  Civil  Procedure  was  not  applicable  to  the 
above  suit.  Lakshmandas  Parash  Rim  v.  Ganpalrav  Krishna  (4)  and  -Jawahra 
v.  Akbar  Husain  (5>  referred  to. 

Held  also  that  there  being  no  special  provision  in  the  endowment  for  the 
appointment  of  trustees  the  right  of  nomination  remained  vested  in  the  founder  of 
the  endowment  and  that  the  right  to  nominate  continued  to  his  heirs.  Gossamee 
Sree  Qreedharri(jee,  v.  Ruman'.olljee  Gossamee  (6)  referred  to. 

[Diss.,  24  C.  418  (426)  ;  F,,  19  A.  104  ;  34  C.  587  (594)  ;  22  M.  223  (238,  ;  11  0  L  J.  2  = 
3  Ind.  Gas.  403  (4!3)  ;  17  lod.  Ca?.  270  (273)- 216  P.L.R.  1912  =  181  P.W.R. 
1912;18Ind.  Gas.  232(234);  Rel.,  14  C.W.N.  1104  =  7  Ind.  Gas.  164  (165);  Appr., 
28  A.  689  =  A.W.N.  (1906)173;  R.,  29  A.  663  =  4  A.L.J.  565  (568)  =  A.W.N. 
(1907)210;33  C.  789  =  10  C.W.N.  581  ;  31  M.  212  =  18  M.L  J.  205 ;  5  A.L.J. 
191  (19*)  =  A.W.N.  (1903)  101  ;  2  C.L.J.  431.] 

THIS  was  a  suit  brought  by  the  Kaja  of  Bettiah  under  following  cir- 
cumstances. Toe  plaintiff  alleged  that  certain  land  in  the  village  of  Barwa 
in  the  district  of  Ghamparan,  which  was  ancestral  property  of  the  plaintiff, 
had,  been  placed  under  the  management  of  the  ancestor  of  some  of  the 
defendants  that  he  might  apply  the  profits  thereof  to  the  keeping  up  of 
the  Thakur  temple  of  Chauria  in  the  district  of  Gorakhpur ;  that  subse- 
quently the  defendants  ceased  to  apply  the  profits  of  the  land  to  the 
purposes  of  the  temple,  and  by  an  award  of  the  19th  of  September  1886 
had  divided  the  land  amongst  them  and  had  alienated  some  of  it  and 
generally  dealt  with  it  is  if  it  were  their  own  private  property.  The 
plaintiff  accordingly  prayed  that  the  award  above  referred  to  and  certain 
alienations  made  by  the  defendants  might  be  set  aside  ;  that  the  defend- 
ants might  be  ejected,  and  the  lands  the  subject  of  the  trust  made  over  to 
the  plaintiff  for  the  appointment  of  a  new  trustee. 

The  suit  was  defended  not  by  the  persons  alleged  to  be  the  trustees 
whose  ejectment  was  sought  by  the  plaintiff,  but  by  one  Sheo  Baran 
Eai,  who  had  profited  most  by  the  alienations  made  by  the  trustee 
defendants.  Sheo  Baran  Eai  pleaded  a  title  adverse  to  [229]  that  of 
the  plaintiff  and  denied  that  the  lands  were  ever  the  plaintiff's  ancestral 
property.  He  also  pleaded  that  under  Act  XX  of  1863,  the  Court  of  the 
District  Judge  of  Gorakhpur  had  no  jurisdiction  to  try  the  case. 

The  Court  of  first  instance  found  that  the  endowment  in  question  did 
come  within  the  provisions  of  Act  No.  XX  of  1863 ;  but  that  under  that 
Act  the  Court  had  only  a  very  limited  jurisdiction  to  grant  relief  to  the 
plaintiff.  Practically  the  Court  held  that  it  could  only  grant  relief  against 
the  trustees  by  setting  aside  certain  alienations  made 'by  them,  which  it 
did  and  dismissed  the  rest  of  the  plaintiff's  claim. 

From  this  decree  the  plaintiff  appealed  to  the  High  Court. 

Pandit  Sundar  Lai,  for  the  appellant. 

Munshi  Gobind  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.— This  was  a  suit  brought  by  the  plaintiff  under  s.  14  of 
Aot  No.  XX  of  1863,  in  the  Court  of  the  District  Judge  of  Gorakhpur. 
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1896        The  object  of  the  suit  was  to  remove  certain  persons  from  the  office  of 
FEB.  13.     trustees  of  _p,  temple,  to    have  certain    assignments    and  incumbrances 

created  by  the  trustees  for  the  time  being  and  affecting  lands  the  subject 

APPEL-     of  the  endowment  of  the  temple  set  aside  and  declared  invalid  as  against 
LATE       the  temple  and  the  trusts,  and  to  obtain  the  appointment  of  a  new  trustee 
ClVIL.  '   or  trustees.     There  was  also  a  prayer  to  have  an  award  declared  as  in- 
operative and  not  binding  on  the  trust  property.     The  plaintiff  is  the 
18  A-  227=  successor-in-tible  of  the  Maharaja  of  Bettia  who  had  endowed  the  temple 
.16  A.W.N,   at  Chauria  within  the  Gorakhpur  district  with  certain  lands,  which  were 
(1898)  87.    situated  beyond  the  ordinary  jurisdiction  of  the  District  Oourt  of  Gorakh- 
pur and  are  in  fact  in  Lower  Bengal. 

The  allegations  upon  which  the  suit  was  brought  were,  if  sub- 
stantiated, allegations  of  misfeasence.  The  persons  acting  as  trustees 
for  the  time  being  had  dealt  with  the  endowed  property  as  if  it 
were  their  own  private  property  unaffected  by  any  trust :  they  had 
dealt  with  it  regardless  of  the  trusts  which  affected  the  lands  the 
subject  of  the  endowment.  The  Maharaja  who  created  the  endow- 
ment had,  prior  to  the  creation  of  the  endowment,  supported  the  [230] 
temple  at  Chauria,  and  the  assignment  of  the  lands  for  the  purposes 
of  the  endowment  was  made  as  a  more  convenient  method  of  providing 
an  endowment  for  the  shrine.  What  was  done  by  the  persons  for  the 
time  being  holding  the  lands  in  trust  for  the  shrine  is  fully  stated  in  the 
judgment  of  the  District  Judge.  I  find  as  a  fact  that  the  assignments, 
incumbrances,  leases  and  award  were  the  result  of  breaches  of  trust  on 
the  part  of  the  persons  for  the  time  being  bound  to  administer  the  endow- 
ment for  the  purposes  of  the  temple. 

The  suit  was  not  defended  by  those  who  were  charged  as  trustees. 
It  was  defended  by  Sheo  Baran  Rai,  who  was  the  person  who  had  princi- 
pally benefited  by  the  breaches  of  trust  complained  of.  The  District 
Judge  granted  to  some  extent  some  of  the  reliefs  prayed  for,  but  refused 
the  other  reliefs,  being  apparently  of  opinion  that  the  granting  of  those 
reliefs  was  in  this  case  beyond  his  jurisdiction. 

It  was  contended  on  behalf  of  the  respondents  that  the  District 
Judge  had  no  jurisdiction  at  all  in  the  matter.  That  contention  was  based 
on  the  argument  that  Act  No.  XX  of  1863  did  nob  apply,  as  it  was  not 
shown  that  the  endowment  in  question  was  one  to  which  the  Board  of 
Eevenue  had  appointed  a  trustee,  and  that  the  nomination  of  a  trustee 
was  not  shown  to  have  been  vested  in  the  Board  of  Revenue  under  Regula- 
tion No.  XIX  of  1810.  The  jurisdiction  of  the  District  Judge  was  also 
questioned  on  another  ground,  viz.,  that  the  shrine  in  which  the  Thakurji 
was  had  disappeared  and  the  image  had  been  removed  to  private  premises. 

As  to  the  latter  point,  to  take  it  first,  I  find  that,  although  the  tem- 
ple has  disappeared,  possibly  owing  to  the  breaches  of  trust  of  those  whose 
duty  it  was  to  administer  the  endowment  for  the  benefit  of  the  Thakurji, 
.  yet  as  a  fact  the  Thakurji  still  exists  and  is  worshipped,  and  I  hold  that 
the  mere  fact  that  the  walls  of  the  original  building  in  which  the  shirine  was 
have  disappeared  does  not  take  the  case  oub  of  the  provisions  of  Act  No. 
XX  of  1863.  In  these  cases  of  endowment  it  is  not  the  walls  which  are 
endowed ;  it  is  the  [231]  Thakurji,  I  am  speaking  of  course  of  the  case 
of  Hindu  endowments. 

In  the  course  of  the  argument  we  were  referred  to  a  number  of 
decisions.  Some  of  them  I  shall  deal  with  in  my  judgment.  The  others, 
as  to  which  I  do  not  consider  it  necessary  to  express  an  opinion  are  the 
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following  :  —  Ashgar  Ali  v.  Delroos  Banoo  Begum  (1),  Rajendro  Nath  Dutt  v. 
Shaik  Mahomed  Lai  (2),  Protap  Chandra  Misser  v.  Brojo  Nath  Misser  (3) 
and  Muthu  v.  Gangathara  (4). 

In  appears   to  me  that  a.  14  of  Act  No.  XX    of  1863  is  not  con- 
fined  to  those   endowments   the  nomination  to   which  has  been  exercised 
by  or  had  vested  in  the  Board  of  Revenue    under  Regulation  No.  XIX  of 
1810.     In   my   opinion  the   decision  of   Norman,   J.,  in   Ganes  Singh  v. 
Ramgopal  Singh  (5),   that  in  order   to  bring  a  suit  under  Act  No.  XX  of 
1863,  it  is  not  necessary  to  show  that  the  temple  was  one  which  was  former- 
ly  under  the  control  of  the  Boar'd  of  Revenue,  is    correct.     That  question 
was  further   considered  by  Mifcter  and   Maclean,  JJ.,  in  Dhurrum  Singh 
v.  Kissen  Singh  (6)  and,  so  far  as  that  decision  affects  the  application 
of  s.  14  of    Act  No.  XX  of    1863,  I    agree    with  it.  .  It    is   true  that 
in  the  case  of  Raghubar  Dial  v.  Kesho    Ramanuj  Das  (7)  I  expressed  a 
different  opinion  as  to  the   application  of  s.  14  of  Act  No.  XX  of  1863. 
In  that.  case,  although  it  was  not  necessary  to  consider  the  point,  I  express- 
ed an  opinion  that  Act  No.    XX  of  1863  could   not  apply  to  any  endowed 
temple  which  had  come  into  existence  after  the  passing  of  that  Act.     The 
two  cases  to  which  I  have  just  referred  have  satisfied  me  that  in  that  view 
I  was   wrong.     In    my    opinion  s.  14    of    Act  No.  XX  of  1863,    does 
apply  in  this  case,  and   that  whether   or  not   fche  Board   of  Revenue  had 
under  Regulation  No.  XIX    of   1810  exercised  or    had  vested  in  it  the 
right   to   nominate   to  the  trusteeship  or  the  managership  of  the  temple. 
Consequently,  the  Court  of  the   District  Judge  of  Gorakhpur,  which  was 
the  principal  Court;  of  original  civil  jurisdiction  within  the  [232]  limits  of 
which  the   temple  was    situated    within    the   meaning    of  s.  2    of   Act 
No.  XX  of  1863,  had  jurisdiction  to  do  all  the  acts  which  a  Civil  Court  is 
empowered  to  do  under  s.  14  of  that  Act  in  this  case,  and  further  in  my 
opinion,  as  ancillary  to  that  jurisdiction,  had   jurisdiction  to  make  such 
declarations  and  pass  such  orders  as  might  be  necessary  for  the  effective 
application  of  s.  14  of  Act  No.  XX  of  1863,  although  the  lands,  the  subject 
of  the  endowment,  were  situated  beyond   the   territorial  limits   of   the 
ordinary  jurisdiction  of  the  Court  of  Gorakhpur. 

It  was  suggested  that  s.  539  of  the  Code  of  Civil  Procedure 
applied  in  this  case.  In  my  opinion  it  did  not.  I  think  that  point  is 
answered  by  the  decision  in  Lakshman  Das  Parash  Ram  v.  Ganpatrav 
Krishna  (8)  and  by  what  was  said  in  Jawahra  v.  Akbar  Husain  (9).  To 
the  same  effect  is  an  unreported  decision  of  this  Court.  Taking  the  view 
of  the  facts  which  I  do,  which  is  also  held  by  my  brother  Burkitt,  I  am 
of  opinion  that  the  District  Judge  had,  and  we  in  appeal  have,  ample 
jurisdiction  to  set  aside  these  assignments,  leases  and  incumbrances  affect- 
ing the  property  the  subject  of  the  endowment,  and  also  to  declare  that 
the  award  does  not  affect  in  law  the  endowed  property. 

It  is  well  accepted  law  that  when  a  Hindu  creates  an  endowment  of 
a  temple  or  a  shrine,  or  more  strictly  speaking  of  a  Thakurji,  and  does 
not  provide  by  the  endowment  for  the  nomination  of  a  trustee  or  trustees 
being  made  by  any  person  other  than  himself  or  his  heirs,  or  baing  made 
by  election  amongst  the  disciples  of  the  Thakurji,  the  nomination  remains 
vested  in  the  founder  of  the  endowment  and  the  right  to  nominate  conti- 
nues to  his  heirs.  That  was  the  principle  accepted  by  their  Lordships  of 


1896 
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- 

18  A.  227  = 
18  i.W.N, 
(1896)  37. 


(1)  15  B.L.R.  167  =  3  C.  324.  (2)  8  C.  42.  (3)  19  0.  275. 

(4)  17  M.  95.  (5)  5  B.L.R.  App.  55.  (6)  7  C.  767. 

(7)  II  A.  18  (26).  (8)  8  B.  365.  (9)  7  A.  178. 
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the  Privy    Council  in    Gossamee   Sree    Greedharreejee  v.     Rumanlolljee 
Gossamee  (1). 

We  direct  the  removal  of  the  defendants  who  are  the  existing 
trustees  or  managers  of  the  temple ;  and  acting  on  the  petition  of 
the  plaintiff,  who  has  nominated  Eameshwar  Misr,  we  appoint 
[233]  him  to  be  trustee  of  the  endowed  property  for  the  purpose  of  carry- 
ing out  tbe  intention  of  the  founder.  We  declare  that  the  award,  the 
leases,  the  assignments  and  the  iacumbrances  referred  to  in  the  plaint  do 
not  affect  the  endowed  property  or  any  part  of  it,  and  aie  not  and  will 
not  be  binding  on  the  trustee  for  the  time  being  appointed.  We  give  the 
plaintiff  a  decree  for  possession  in  order  that  Kameshwar  Misr,  who  is  not 
a  party  to  this  suit,  may  be  placed  in  possession  of  the  endowed  property 
as  trustee.  The  claim  for  mesne  profits  is  abandoned.  To  the  above 
extent  we  vary  the' decree  below  and  decree  this  appeal  with  costs  in  this 
Court  and  in  the  Court  below. 

BURKITT,  J. — I  concur  in  the  interpretation  put  by  the  learned  Chief 
Justice  on  Act  No.  XX  of  1863,  and  in  the  order  proposed  and  in  the 
reasons  given  therefor. 

Appeal  decreed. 


18  A.  233  =  16  A.W.N.  (1896)  84. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


NARAIN  DAS  (Appellant)  v.  HAZARI  LAL  AND  ANOTHER  (Respondents)* 
[10th  December,  1895.] 

Civil  Procedure  Code,  ss.  328,  331— Execution  of  decree  — Resistance  or  obstruction 
to  execution— Complaint— Limitation — Renewal  of  resistance  or  obstruction— Fresh 
cause  of  action — Estoppel. 

The  period  of  limitation  provided  for  in  s.  388  of  the  Code  of  Civil 
Procedure  is  a  limitation  whioh  governs  a  cause  of  action  arising  out  of  a  parti, 
oular  resistance  or  obstruction.  So  far  as  that  resistance  or  obstruction  is 
concerned,  the  decree-holder,  if  he  wishes  to  take  prooeedings  under  s.  328, 
must  do  so  within  ono  month  from  the  time  of  such  resistance  or  obstruction. 
But  the  bar  created  by  the  limitation  imposed  by  this  section  does  not  extend 
to  and  hold  good  so  as  to  bar  complaints  against  acts  of  resistance  or  obstruction 
made  upon  fresh  prooeedings  taken  by  the  decree-holder.  Ramasekara  v.  Dliarma- 
raya  (2)  followed.  Balvant  Santaram  v.  Babaji  (3)  and  Vinayak  Rav  Amrit  v. 
Devrao  Govind  (4)  distinguished. 

[P.,  13  G.W.N.  724  =  1  Ind.  Gas.  785  (787,  ',  D.,28  A.  365  =  A.W.N.  (1904)  46.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
[234]  Pandit  Sundar  Lai  and  Pandit  Moti  Lai,  for  the  appellant. 
Mr.  T.  Conlan  and  Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — The  parties  to  this  suit  are  one  Narain  Das, 
who  claims  to  be  proprietor  and  to  be  in  possession  of  four  shops  situated 
in  Nimak  Mandi,  a  mohalla  of  Cawnpore,  and  the  respondents,  Hazari 
Lai  and  Fauji  Lai,  who  are  the  sons  of  one  Bakhtawar  Lai,  who  has 
obtained  by  purchase  the  rights  and  interests  of  one  Nabi  Bakhsh.  [One 

'  First  Appeal  No.  76  of  1895  from  an  order  of  J.J.    MoLaan,  E.g.,  Districc  Judge 
of  Cawnpore,  dated  the  22nd  June  1895. 

(1)  16  LA.  187  =  17  C.  3.        (2)  5  M.  113.        (3)  8  B.  602.          (4)  11  B.  473. 
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Earn  Sahai  held  a  decree  against  Nabi    Bakhsh   and  Musammafc    Afzal-       1895 
un-nissa,  and  this   decree    be  executed  by  bringing  to  sale  on  the  5th  of      DEC.  10. 
September   1881   property  which   consisted  of  nineteen   shops  in  Nimak 
Mandi  and  thirteen    shops  in  Dal   Mandi.     With   the  13   shops   in   Dal     APPEL- 
Mandi  we  are  not  concerned  at  all.     The  whole  of  the  dispute  to  which       &ATE 
this  case  relates   has  reference  to  four  shops  out  of  the  nineteen  shops      ClVIL. 

in    Nimak  Mandi.     One   fact    further  has  to   be   mentioned,    and   that         

is  that  Narain  Das,  the  appellant  in  this  appeal,  claims  to  have  pur-  '  JL 
chased  the  rights  of  Musammat  Afzal-un-nissa,  the  judgment-debtor 
in  Earn  Sahai's  decree.  As  said  before,  he  not  only  claims  the  right 
and  title  to  these  shops,  but  also  claims  to  be  in  actual  possession.] 
Bakhtawar  Lai,  the  purchaser  of  the  rights  and  interests  of  Nabi  Bakhsh, 
brought  a  suit  in  1886  againet  Kallu  Mai,  Kanhaiya  Lai  and  others,  to 
obtain  possession  of  the  nineteen  shops  which  he  considered  to  be  his. 
He  obtained  a  decree,  which  was  eventually  confirmed  by  this  Court  on  the 
30th  of  November  1888.  On  the  17th  of  March  1887  he  made  bis  first 
attempt  by  execution  of  that  decree  to  get  possession  of  the  nineteen  shops. 
He  was  resisted  by  the  appellant  Narain  Das.  He  at  once  resorted  to  the 
Court  in  which  execution  proceedings  were  pending,  and  put  in  a 
petition.  That  petition  is  of  importance.  It  is  claimed  by  the  appellant 
that  that  petition  was  one  under  s.  328  of  the  Oode  of  Civil  Procedure, 
and  that  the  orders  passed  upon  it  were  orders  passed  under  s.  331  of 
that  Code.  The  learned  vakil  who  appears  for  the  respondents  asks  us 
to  view  it,  not  as  a  complaint  of  resistance  or  obstruction  on  the  part 
[235]  of  Narain  Das,  but  as  a  complaint  to  the  effect  that  the  amin  had 
not  carried  out  the  orders  of  the  Court  and  had  not  put  him  in  possession 
of  nineteen  shops  to  which  he  was  entitled.  There  is  no  allusion  whatever 
in  the  order  to  s.  331  or  328  of  the  Code  of  Civil  Procedure,  and  the 
terms  in  which  the  order  is  couched  are  certainly  not  those  in  which  an 
order  under  s.  331  should  run.  Briefly,  the  order  is  to  the  effect  : — 
"  Let  the  decree-holder  be  put  in  possession  of  fifteen  shops.  As  for  the 
four  shops  to  which  an  objection  is  raised,  the  decree-holder  can  proceed 
according  to  law."  Against  this  order  Bakhtawar  Lai  appealed,  but  appeal- 
ed ineffectually.  On  the  8th  of  April  1689  he  instituted  a  regular 
suit  against  the  appellant,  Narain  Das  and  others,  and  that  suit  came 
to  an  end  on  the  20th  of  June  1890  with  this  order  : — "  To-day  the 
plaintiff  was  called  for  and  did  not  appear,  Moreover  he  has  not 
paid  in  process  fees.  It  is  therefore  ordered  that  his  suit  be  dis- 
missed, and  he  should  pay  the  costs  of  the  other  side."  Eound  this 
order  too  dispute  prevails.  The  appellant  maintains  that  it  was  an 
order  passed  under  s.  102  of  the  Code  of  Civil  Procedure.  There  ia 
no  doubt  whatever  that  Bakhtawar  Lai  attempted  to  have  a  rehearing  of 
the  suit,  but  his  applications  to  that  effect  were  dismissed.  On  the  28th 
of  November  1891  the  respondents,  who  were  the  sons  of  Bakhtawar  Lai 
(Bakhtawar  Lai  in  the  meanwhile  having  died),  took  fresh  execution  pro- 
ceedings. They  applied  that  their  decree  might  be  executed  against  the 
four  shops  in  question.  That  application  was  dismissed.  They  made  a 
second  attempt  on  the  22nd  of  November  1892.  and  this  time  so  far  with 
success  that  orders  were  issued  for  possession.  Again  resistance  was  made 
by  the  appellant,  and  the  amin  reported  to  the  effect  that  he  could  not 
give  effect  to  the  order  for  possession  with  which  he  charged.  Upon  this 
the  respondent  instituted  a  complaint  under  s.  328  of  the  Code  of 
Civil  Procedure,  and  the  Court  this  time  without  question  took  action 
under  s.  331  and  numbered  and  registered  the  claim  as  a  suit 
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1895        between  the   respondents    as  plaintiffs  and  the  appellant  as  defendant. 

DEC.  10.     The  order  passed  upon    the    hearing    was    to    the    effect    that    [236] 

the  matter  between  the   parties  had,  by   the   order  of    the  20bh  of   June 

APPEL-     1890,  become   res   judicata.     An   appeal   was  preferred,  and    the   lower 

LATE       appellate  Court,    reversing   the  decision  and  holding  that  the  matter  in 

OlVIL.      dispute  was  not  res  judicata,  remanded   the  suit  to  the  Court  of  first 

'      instance  for  trial,  and  directed  it  to  decide  the  case  upon  its  merits.     It  is 

18  A.  233=  from  this  order  that  the  present  appeal  has  been  filed,    The  grounds  taken 

16  A.W.N.    in  the  appeal  are  : — (1)  that  the  order  of  the  7th  of  May  1887,  never  having 

(1896)  84.    been  set  aside,   the  present  proceedings   are  not  maintainable,  and  that 

order  concludes  the  matter  in  controversy ;  and  (2)  that  if  that  order  does 

not  bar,  then  the  order  of  the  20th  of  June  1890  is  a  fatal  bar  to  the  claim 

now  brought. 

Without  entering  upon  the  question  as  to  whether  the  proceedings 
which  terminated  in  the  order  of  the  7th  of  May  1887  were  or  were  not 
proceedings  arising  out  of  a  complaint  under  s.  328,  a  matter  upon 
which  we  entertain  considerable  doubt,  and  assuming  that  the  order  was 
such  an  order,  we  do  not  accede  to  the  contention  which  was  pressed 
upon  us  with  much  energy  and  ability,  and  much  show  of  authority,  by 
the  learned  vakil  for  the  appellant,  and  which  was  to  the  effect  that  the 
present  proceedings  are  barred  by  reason  of  not  having  been  instituted 
within  a  month  of  the  resistance  in  1887.  In  our  opinion  the  period  of 
limitation  provided  in  s.  328  of  the  Code  of  Civil  Procedure  is  a 
limitation  which  governs  a  cause  of  action  arising  out  of  a  particular  resis- 
tance or  obstruction.  So  far  as  that  resistance  or  ob'struction  is  concerned, 
the  decree- holder,  if  he  wishes  to  take  proceedings  under  s.  328,  must 
do  so  within  one  month  from  the  time  of  such  resistance  or  obstruction. 
But  the  bar  created  by  the  limitation  imposed  by  this  section  does  not,  in 
our  opinion,  extend  to  and  hold  good  so  as  to  bar  complaints  against  acts  of 
resistance  or  obstruction  made  upon  fresh  proceedings  taken  by  the  decree- 
holder.  We  were  referred  to  the  precedent  Balvant  Santaram  v,  Babaji  (1). 
The  particular  matter  in  dispute  in  that  case  was  whether  the 
plaintiff,  who  was  taking  possession  of  a  room  and  was  resisted 
[237]  by  one  Lakshman,  was  bound  by  previous  proceedings  between  the 
plaintiff  and  Lakshman's  brothers.  That  case  differs  from  the  case  before 
us,  and  it  was  never  held  that  the  limitation  provided  in  s.  328 
barred  fresh  proceedings  taken  in  execution  of  decree.  What  is  said 
there  is  that  it  was  optional  with  the  decree-holder  to  proceed  either 
summarily  or  by  a  regular  suit,  and  that  the  failure  of  the  plaintiff  to  avail 
himself  of  the  remedy  under  s.  331  of  the  Code  of  Civil  Procedure  did 
not  prevent  him  from  proceeding  against  the  defendant  by  a  regular 
suit.  There  is  no  doubt  that  limitation  was  set  up,  but  the  decision  of  the 
Court  was  that,  as  the  defendant  bad  been  no  party  and  had  not  been 
represented  in  those  execution  proceedings,  he  could  not  in  any  way  be 
affected  by  foem.  The  next  case  cited  to  us  was  the  case  of  Vinayak  Rav 
Amirit  v.  Devrao  Oovind  (2).  But  that  case  also  differs  from  the  present 
case.  The  matter  decided  in  that  case  was  that  an  attempt  made  by  the 
decree-holder  to  renew  proceedings  arising  out  of  a  former  obstruction  was 
rightly  rejected  by  the  lower  Court.  Those  proceedings  were  held  as  barred 
by  art.  167  of  the  second  schedule  of  the  Indian  Limitation  Act,  1877. 
We  have  not  now  to  decide  whether  the  proceedings  taken  by  the 
representatives  of  Bakhtawar  Lai  were  rightly  or  wrongly  granted  by 


(1)  8  6,  602, 


(2)  11  B.  473, 


864 


YIII]  In  re  B.  MORGAN  18  All.  238 

the  Court  which  had  to  deal  with  them.     All  that  we  have  to  consider  ia       1895 
whether  the  resistance  made  by  the  appellant  does  or  does  not  give  a  fresh     DEC.  10. 
cause  of  action  to  the   respondents  so  as  to  give  them  the  right  of  taking 
proceedings    under    s.    328  of  the  Code  of  Civil  Procedure.     The  case,     APPEL- 
which  corresponds  with  the  one  before  us,  is  that  of  Ramasekara  v.  Dhar-       LATE 
tnaraya  (1).     In  that  case  a  decree  had   been  returned  unexecuted  owing      CIVIL 

to  the  resistance  of  the  judgment-debtors.     Fresh  warrant  for  possession        

was  afterwards  applied  for   and  granted,  and  fresh  resistance  took  place.  18  A.  233  =» 
The  learned    Judges    who    decided    that     case     have     held     that     the  16  A.W.N.. 
period  of    limitation    for  an    application  of   this   nature   commences  to   (1896)  81. 
run     from     the     date     of     the  resistance,  obstruction    or  dispossession, 
and  that  resistance,  obstruction  or  dispossession  can  hardly  be  any  other 
[238]   resistance,   obstruction  or  dispossession  than   that  mentioned  as 
forming  the  subject  of  the  complaint.     They  held  that  such  was  the  plain 
interpretation  of   the   terms  of  the  Act,  and  we  agree  with  them  in  that 
view.     The  first  plea  therefore  fails. 

Our  decision  upon  the  second  plea  virtually  proceeds  upon  the  same 
ground,  assuming  that  the  suit  brought  in  1890  was  dismissed  under 
s.  102  of  the  Code  of  Civil  Procedure.  All  that  s.  103  enacts  is 
that  when  a  suit  is  so  dismissed,  the  plaintiff  is  precluded  from  bringing  a 
fresh  suit  in  respect  of  the  same  cause  of  action.  We  hold  that,  as  regards 
the  proceedings  of  1890,  the  cause  of  action  was  the  resistance  made  by 
Narain  Das  on  or  about  the  5th  of  April  1887.  The  cause  of  action  in  the 
present  proceedings  is  the  perfectly  distinct  and  separate  resistance  offered 
by  Narain  Das  in  the  separate  execution  proceedings  founded  upon  a 
different  order  passed  on  or  about  the  22nd  of  November  1892.  The* 
second  plea  therefore  also  fails,  and  this  appeal  will  stand  dismissed  with 
costs. 

Appeal  dismissed. 


ISA.  238  =  16  A  W.N.  (1896)  52. 

MATRIMONIAL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


IN   THE  MATTER   OP   THE   PETITION  OP   E.    MORGAN.* 
[10th  January,  1896.] 

Act  No.  IV  of  1869  (Indian  Divorcs  AcV,  s.  3,  dame  (5) — Minor  children — Age  of 
majority — Alimony — Application  for  refundof  alimony  paid  by  mistaka  after  period 
during  ivhich  it  was  -payabh  had  expired. . 

In  1532  a  deoreo  for  dissolution  of  marriage  between  E.  II.  and  8.  M.  was 
passed  by  the  High  Court  on  the  wife's  petition,  and  the  husband  was  ordered 
to  pay  alimony  for  the  wife  and  certain  minor  children  of  the  marriage.  On 
the  26th  of  August  1895  a  petition  was  presented  to  the  Court  on  behalf  of  E.M. 
stating  that  8.M.  had  married  again  on  the  3rd  of  August  1395  ;  that  one  of  the 
children  in  respect  of  whom  alimony  was  payable  had  come  of  age  on  the  16th 
of  April  1395  ;  and  that  another  of  such  children  had  married  in  April  1393,  and 
it  was  prayed  that  certain  sums  which  had  been  paid  into  Court  after  the  respec- 
tive dates  mentioned  above  as  alimony  in  respect  of  the  three  persons  above 
referred  to  might  be  refunded.  Held  that  E.M.  was  not  entitled  to  any  refund 
of  alimony  except  as  to  sums,  if  any,  paid  into  Court  after  the  date  of  the  filing 
of  petition  for  refund  and  relating  to  a  period  subsequent  to  that  date. 
[N.B.— See  in  this  connection  4  A.  306.] 

*  Application  of  the  respondent  in  Matrimonial  Case  No.  1  of  1881. 

(1)  5  M.  113, 
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1896  THIS  was  an  application   for  the   refund    of   certain  sums  paid  as 

JAN.  10.     alimony  under  an  order  of  the  Court.     Sarah  Morgan,  one  of  [239]  the 

persons  on  whose  behalf  the  money  sought  to  be  recovered  had  been  paid, 

MATRI-     had  brought  a  suit  for  dissolution  of  marriage  against)  the  applicant  in  the 
MONIAL.    Court  of  the  Judicial  Commissioner  of  Lucknow.     The  Judicial  Commis- 
sioner dismissed  the  suit.     The  petitioner  appealed  to  the  High  Court,  a 
ISA.  238  =-  Division  Bench  of  which,  after  overruling  the  respondent's  objection  to 
16  A.W.N.   jjDe  jurisdiction,  proceeded  to  hear  the  appeal,  and  granted  the  petitioner  a 
(1896)  52.    iiecrQQ  nisi   for  dissolution  of  her  marriage  with  the  respondent,  which 
decree  also  provided  for  alimony  to  be  paid  to  the  petitioner  and  the  minor 
children  of  the  marriage.     (See  I.L.R.,  4  All.    306,  Morgan  v.  Morgan.) 
The  remaining  facts  of  the  case  sufficiently  appear  from  the  order  of  the 
Court. 

Babu  Satya  Chander  Mukerji,  for  the  applicant. 
Mr.  H.  T.  Coleman,  for  the  opposite  parties. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — This  is  an  application  presented  by  one 
Morgan  setting  out  that  Sarah  Morgan,  to  whom  alimony  had  been 
decreed  under  the  orders  of  this  Court,  had  married  one  Sergeant  Fox, 
and  that  Irene  Morgan,  for  whose  maintenance  an  order  had  been  made, 
had  attained  majority  on  the  16fch  of  April  1895.  There  was  a  further 
allegation  that  a  daughter,  Clara,  for  whose  maintenance  an  order  had 
been  made,  had  married  in  April  1893.  The  petitioner  prayed  for  refund 
of  all  the  moneys  paid  under  the  orders  of  this  Court  to  the  three  persons, 
Sarah  Morgan,  Irene  Morgan  and  Clara  Morgan,  after  the  date  on  which 
Sarah  Morgan  had  been  remarried,  Clara  Morgan  had  married  and  Irene 
Morgan  had  attained  majority.  It  was  contended  on  behalf  of  Irene 
Morgan  that  she  was  still  a  minor.  The  authority  for  this  contention  was 
based  on  s.  3  of  the  Indian  Majority  Act  of  1875.  The  Indian  Divorce 
Act  contains  in  s.  3,  clause  (5),  the  interpretation  which  is  to  be 
placed  on  the  words  "  minor  children"  wherever  they  occur  in  that  Act. 
It  is  admitted  that  on  that  interpretation  Irene  Morgan  can  no  longer  be 
considered  a  minor.  With  reference  to  the  prayer  that  the  sums  already 
paid  be  refunded,  we  know  of  no  authority  for  such  a  proposition,  and  we 
confess  to  feelings  of  surprise  at  such  a  request  being  made  on  the  [240] 
part  of  the  father.  The  application  was  presented  to  this  Court  on  the 
26th  of  August  1895.  All  sums  which  under  our  previous  orders  were 
payable  to  Sarah  Morgan  and  Irene  Morgan,  and  all  sums  which  were 
paid  into  Court  before  that  date,  will  be  made  over  to  the  parties  whom 
under  our  previous  orders  they  were  due  and  payable.  Any  sums  paid 
after  that  date  and  for  a  term  subsequent  to  the  26Sh  of  August  1895,  if 
there  be  any  such,  will  be  refunded  to  the  petitioner.  We  give  no  costs. 
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APPELLATE  CIVIL.  FEB.  7. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Aikman,  APPEL- 

LATE 

GHANSHIAM  SINGH  (Plaintiff)  v.  DAULAT  SINGH  (Defendant)  *          CIVIL. 
[7th  February,  1896.]  18  &  210a< 

Act   No.    XII  of  1881    (North-Western   Provinces   R'.nt  Act),  s.   34,   clause  (a)— Act    ±Q  A.W.N. 
No.  IX  of  1872  'Indian  Contract  Act),  s.  13— Thekadar — Liability  of  defaulting     MgQB)  S3 
thekadar  to  pay  interest. 

The  non-application  of  clause  (a)  of  s.  34  of  Act  No.  XII  of  1881  to  a 
"  thekadar "'  does  not  exempt  the  thekadar  from  his  liability  under  s.  73  of 
Act  No.  IX  of  1872.  'Hence  where  a  thekadar  makes  default  in  payment  of 
his  rent  he  is  liable  to  be  charged  with  interest  on  the  sums  due  up  to  the  data 
of  payment. 

[Rel.  on,  16  C.L.J.  264  (270)  =  16  Ind.  Gas.  246  (249);  Appr.,  3  O.C.  22  (29)  ;  R.,  26  A. 
299  =  6  Bom.L.R.  505  =  8  C.W.N.  521  =  14  M.L.J.  190  =  31I.A.  116  =  8  Bar.  P.G.J. 
628  ;  D.,  1  O.C.  94  ;  6  O.G.  89.] 

THE  plaintiff  in  this  case,  Eaja  Ghanshiam  Singh,  sued  the  defendant, 
Daulb  Singh,  as  lessee  (thekadar)  of  a  village,  Nagla  Kashi,  to  recover 
certain  sums  alleged  to  be  due  by  him  under  his  lease,  with  interest  to 
date  of  suit,  together  with  future  interest  and  costs.  The  defendant  claimed 
certain  deductions  from  the  principal  amount  sued  for,  and  further 
pleaded  that  by  virtue  of  the  explanation  to  s.  34  of  the  N.-W.P. 
Bent  Act  he  was  not  liable  to  pay  interest  on  the  arrears  of  rent. 

The  Court  of  first  instance  (Assistant  Collector  of  Aligarh)  found  all 
the  issues  in  favour  of  the  plaintiff  and  decreed  the  claim  with  interest  to 
date  of  suit  and  future  interest. 

On  appeal  the  lower  appellate  Court  (District  Judge  of  Alligarh) 
modified  the  decree  of  the  first  Court  by  disallowing  the  claim  for  interest, 
holding  that  the  allowance  of  interest  was  precluded  by  s.  34  of  Act 
No.  XII  of  1881. 

[241]  The  plaintiff  appealed  to  the  High  Court. 

Mr.  T.  Conlan,  for  the  appellant. 

The  respondent  was  not  represented. 

JUDGMENT. 

EDGE,  C.  J.,  and  AIKMAN,  J. — The  only  question  in  this  appeal  is: — 
la  the  plaintiff  entitled  to  have  interest  upon  the  rent  decreed  to  him  ?  The 
defendant  being  a  thekadar,  clause  (a)  of  s.  34  of  Act  No.  XII  of  1881 
did  not  apply.  The  non-application  of  clause  (a)  of  s.  34  did  not 
exempt  the  thekadar  from  his  liability  under  s.  73  of  the  Indian 
Contract  Act  of  1872.  Illustration  (n)  of  s.  73  shows  that  where  a  person 
breaks  his  contract  to  pay  another  a  sum  of  "money  on  a  day  certain 
or  specified,  he  is  liable  for  the  principal  sum  due  together  with  interest 
up  to  the  day  of  payment.  We  decree  the  appeal  with  costs,  and  restore 
the  decree  of  the  first  Court  with  costs  in  all  the  Courts. 

Appeal  decreed. 


*  Second  Appeal  No.  1139  of  1891.  from  a  decree  of  W,  Blennerhassett,  Esq.,  Dis- 
trict Judge  of  Aligarh,  dated  the  9th  July  1891,  modifying  a  decree  of  Pandit  Kamta 
,  Prasad,  Assistant  Collector  of  Aligarh,  dated  the  30th  October  1890. 
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1896  18  &•  251  =  16  A.W.N.  (1896)  47. 

FEB- 15-  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 

LATE 

OIVIL.  CHAUDHRI  EAJ  KUMAR  (Applicant]  v.  JUGAL  KISHORE  AND 

ANOTHER  (Opposite  Parties)*     [15th  February,  1896.] 

JO  A i    «*1=  ' 

16  A  W  N     Civil     Procedure     Code,     ss.100,      108 — Ex    patte     decree—"  Appearance"     what, 

{1896)5?''  constitutes. 

A  summons  was  issued  to  a  defendant  in  a  civil  suit.  The  serving  officer, 
being  unable  to  find  either  the  defendant  or  any  person  empowered  to  accept 
service  for  him  at  the  address  given,  affixed  a  copy  of  the  summons  to  the  outer 
door  of  the  defendant's  house  and  returned  the  original  to  Court.  On  the  day 
notified  in  the  summons  the  case  was  called  on,  and  upon  its  being  called  on  a 
pleader  presented  himself  in  Court  with  a  power  of  attorney,  executed  not  by 
the  defendant  himself  but  by  a  third  person  on  his  behalf,  and  stated  that  the 
defendant  had  no  notice  of  the  time  fixed  for  the  hearing  of  the  case,  and  prayed' 
for  an  adjournment  to  a  date  upon  which  a  proper  answer  to  the  claim  could  be 
filed.  The  application  was  refused,  but  the  case  was  adjourned  to  the  day 
following.  On  that  date  no  one  appeared  for  the  defendant  and  a  decree  was 
passed  against  him. 

Held  that  there  was  no  apperanoe  on  behalf  of  the  defendant  within  the 
meaning  of  s.  100  of  the  Code  of  Civil  Procedure,  and  that  the  decree  passed 
on  the  adjourned  date  was  therefore  an  ex  parte  decree.  Hira  Dai  v.  Hira. 
Lai  (1)  and  Ram  Tahal  Ram  v.  Rameshar  Ram  (2)  referred  to.  Fazal 
Ahmad  v.  [242]  Bahadur  Singh  (3),  Oanga  Das  v.  Indarman  (4)  and  Sahibzada 
Zainulabdin  Khan  v.  Sahibzada  Ahmed  Raza  Khan  (5)  distinguished. 

[R.,  1  8.L.E.  115  ;  D.,  U.B.R.  (1897—1901)  240.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 

Pandit  Moti  Lai,  for  the  appellant. 

The  Hon'ble  Mr.  Colvin  and  Mr.  T.  Conlan,  for  the  respondents. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — Chaudhri  Kaj  Kumar  appeals  against  an 
order  passed  by  the  Subordinate  Judge  of  Farakhabad.  In  the  order 
appealed  against  the  Subordinate  Judge  rejected  .an  application  presented 
by  the  appellant  praying  that  a  decree  which  had  been  passed  ex  parte 
against  him  might  be  set  aside.  The  Subordinate  Judge  held  that  the 
decree  in  question  had  not  in  fact  been  passed  ex  parte,  and  the  contention 
raised  in  this  appeal  is  that  the  decree  was  indeed  an  ex  parte  decree,  there 
having  been  no  appearance  in  the  suit  by  or  on  behalf  of  the  appellant. 

It  appears  from  the  record  that  a  summons  was  issued  in  the  original 
suit  for  service  on  Chaudhri  Raj  Kumar  ;  that  tho  serving  officer  went  to 
the  place  indicated  in  the  summons,  and  made  a  return  setting  out  that  he 
could  not  find  the  defendant;  that  there  was  no  agent  empowered  to 
accept  the  service  of  the  summons  and  no  person  on  whom  service  could 
be  made.  He  therefore  affixed  a  copy  of  the  summons  on  the  outer  door 
of  the  house  in  which  Raj  Kumar  ordinarily  resided.  On  the  day  notified 
in  the  summons  the  case  was  called  on  and  upon  its  being, 
called  on  a  pleader  presented  himself  in  Court  with  a  power  of 
attorney  and  stated  that  Chaudhri  Eaj  Kumar  had  no  notice  of  the 
time  fixed  for  the  hearing  of  this  case  and  prayed  for  an  adjournment 
to  a  date  upon  which  a  proper  answer  to  the  claim  could  be 

*  First  Appeal  No.  83  of  1895,  from  an  order  of  Babu  Jai  Lai,  Officiating  Subordi- 
nate Judge  of  Farakhabad,  dated  the  27th  of  April  1895. 

(1)  7  A.   538.  (2)  8  A.  140.  (3)  13  A.W.N.  (1893)  25. 

(4)  13  A.W.N-  (1893)  208.  (5)  5  LA.  233, 
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filed.     The   application   was   refused,   bub  the  case  was  adjourned  to  the        1896 

day  following.  On  that  date  no  one  presented  himself  in  Court  on  behalf  of     FEB.  15. 

Raj  Kumar  and  a  decree  styled  an  ex  parte  decree  was  passed  in  the  suit. 

There  is  one  fact  further  which  might  be  stated    here,    and    that   is    that     APPEL- 

in    the   return  made  by    the  serving  officer  mention  is  made  by  him  of  a       LATB 

[243]  statement  made  to  him  to  the   effect    that    Chaudhri    Raj    Kumar      CIVIL. 

was    ill    and    had   gone   to  Cawnpore  for  medical  treatment.     It  is  upon 

these  facts  that  it  is  contended  before  us  that  there  as  never   been   any  ISA.  241  — 

appearance  in  the  proper  sense  of  the  word  by  or  on  behalf  of  Raj  Kumar,    16  A.W.N. 

and  that  the  decree  passed  in  the  suit  has  therefore  been  properly    styled    (1896)  H« 

an  ex  parte  desree. 

In  support  of  this  contention  we  were  referred  to  the  case  of  Hira 
Dai  v.  Hira  Lai  (1).  In  that  case,  though  it  is  not  exactly  on  all-fours 
with  the  present  case,  it  was  held  that  by  the  appearance  referred  to  in 
s.  100  of  the  Code  of  Civil  Procedure  of  1882  is  meant  appearance 
in  answer  to  a  summons  to  appear  and  answer  the  claim  on  a  day  therein 
specified.  The  fact  that  the  defendant  had  appeared  by  a  pleader  in  the 
•  case  on  a  previous  occasion  to  contest  an  application  for  attachment 
before  judgment  was  not  considered  a  sufficient  ground  for  holding  that 
there  had  been  such  an  appearance  in  the  suit  itself  as  would  prevent  the 
decree  which  followed  in  the  suit  on  the  day  fixed  for  hearing  when  the 
defendant  did  nob  appear  from  being  an  ex  parte  decree.  We  were  also 
referred  to  the  case  of  Ram  TahalRamv.  Rameshar  Ram  (2),  in  which  ic 
was  decided  that  appearance  by  a  pleader  who  had  been  instructed  by  the 
two  principal  defendants  at  the  beginning  of  the  case  and  who  had  filed  a 
ivakalatnamah  but  who  had  no  instructions  as  to  the  facts  of  the  ease  or  as 
to  the  evidence  to  be  adduced,  and  who  was  not  provided  with  any  of  the 
means  of  conducting  the  defence,  did  not  amount  to  an  appearance  by  the 
defendants  as  contemplated  in  s.  108.  There  is  also  the  case  of  Fazal 
'Uhmad  v.  Bahadur  Singh  (3)  in  which  this  Court  following  the  ruling  of 
the  Bombay  High  Court  in  Ram  Chandra  Pandurang Naik  v.  Madhav  Puru- 
shottam  Naik  (1)  held  that  where  the  only  appearance  was  by  a  pleader 
who  had  instructions  from  his  client,  bub  was  unable  to  support  the 
plaintiff's  case  because  of  the  absence  of  the  plaintiff's  witnesses,  and 
the  suit  was  dismissed,  that  the  dismissal  was  not  a  dismissal  for 
default  of  appearance.  In  the  present  case  it  is  true  that  the  Subordinate 
{244]  Judge  in  his  judgment  says  that  the  pleader  who  put  in  appearance 
acted  upon  the  power  of  attorney  apparently  granted  by  Chaudhri  Raj 
Kumar,  but  we  do  not  find  on  the  record  warrant  for  this  holding.  The 
power  of  attorney  was  signed  in  the  name  of  Raj  Kumar,  but  by  one  Sant 
Kumar,  on  behalf  of  Raj  Kumar.  The  very  fact  that  immediate  mention 
was  made  that  Sant  Kumar's  appearance  was  due  to  his  having  to  answer 
another  case  is  in  our  opinion  sufficient  ground  for  an  inference  that  Sant 
Kumar  did  act  upon  this  occasion  without  any  instructions  from  Raj 
Kumar,  and  that  he  put  forward  the  pleader,  not  to  enter  an  appearance 
in  the  case,  but  solely  to  obtain  an  adjournment  to  a  date  upon  which 
such  appearance  could  be  made.  It  is  this  fact  which  distinguishes  the 
present  case  from  that  of  Fazal  Ahmad  v.  Bahadur  Singh  (3)  and  that  of 
Ganga  Das  v.  Indarman  (5). 

The  only  case  relied  upon   by  the   other  side  was  that   of  Sahib- 
.zada  Zainulabdin  Khan  v.  Sahibzada  Ahmed  RazaKhan  (6).     That  case 

(1)  7  A.  538.  (3)  S  A.  140.  (3)  13  A.W.N.  (1893)  25. 

,-U)  16  B.  23.  (5)  13  A.W.N.  (1893)  203.  (6)  5  I.  A.  233. 
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1896       was  a  case  decided  under  s.  119  of  Act  VIII  of  1859,  when  the  procedure 
FEB.  15.     was  different  from  thab  which  now  prevails  under  the  present  Code. 

We  are  of  opinion  that  the  appearance  in  the  present  case  cannot  be 
APPEL-  deemed  to  be  an  appearance  by  the  defendant,  and  that  the  decree  passed 
LATE  was  an  ex  parte  decree.  Before,  however,  the  Subordinate  Judge  could 
CIVIL.  pefc  aside  the  decree  ex  parte  he  had  to  be  satisfied  that  the  summons  was 
not  duly  served  or  that  the  defendant  was  prevented  by  sufficient  cause 
18  A.  241=  from  appearing,  and  stress  was  laid  by  the  respondent  upon  this  point  of 
16  A.W.N.  the  case.  The  contention  was  that  the  summons  had  been  duly  served, 
(1896)  47,  and  that  the  allegation  of  illness  was  not  supported  by  any  evidence ;  was 
never  made  at  any  prior  stage  of  this  case,  and  was  now  put  forward 
at  the  last  moment  upon  the  bare  statement  said  to  have  been  made  to 
the  serving  officer.  The  appellant,  on  the  other  hand,  strenuously  urged 
that  there  had  been  no  due  service  of  summons,  and  referred  us 
to  the  case  of  Cohen  v.  Nursing  Das  Auddy  (1)  [245]  and  also 
to  the  case  Nusur  Mahomed  v.  Kazbai  (2).  We  are  not  prepared 
to  hold  that  it  was  the  duty  of  the  serving  officer,  who  was  a  peon 
attached  to  the  District  Court  of  Farakhabad,  either  to  follow  the 
defendant  out  of  the  jurisdiction  of  Farakhabad  upon  the  mere  allegation 
that  he  was  to  be  found  in  Cawnpore,  or  to  refrain  from  affixing  the  copy 
of  the  summons  on  the  outer  door  of  Chaudhri  Raj  Kumars  ordinary 
residence.  We  have  no  means  to  say  how  far  effort  was  made  by  the 
serving  officer  to  find  Chaudhri  Eaj  Kumar.  Under  the  Code  of  Civil 
Procedure  it  is  the  duty  of  the  Court  which  makes  the  return  to  a  summons 
to  declare  that  the  summons  has  been  duly  served  or  to  order  such  service 
as  it  thinks  fib.  This  most  important  provision  of  the  law  was  entirely 
overlooked  in  the  present  case  by  the  Subordinate  Judge  of  Farakhabad, 
the  Court  which  had  issued  the  summons.  There  is  a  certificate  by  the 
Munsif  of  Chibramau,  but  the  summons  did  not  issue  from  the  Court  of 
the  Munsif  of  Chibramau,  and  the  jurisdiction  of  the  Subordinate  Judga 
of  Farakhabad  extended  over  the  village  in  which  Chajudhri  Raj  Kumar 
resided  and  to  which  the  summons  was  issued  for  service.  In  the  absence 
of  the  declaration  which  the  Subordinate  Judge  of  Farakhabad  should 
have  made,  there  is  no  room  for  presumption  that  the  summons  was  duly 
served. 

For  these  reasons,  we  decree  this  appeal  and  set  aside  the  order  of 
the  Subordinate  Judge  of  Farakbabad.  We  also  set  aside  the  decree 
ex  parte  and  direct  that  Court  to  grant  a  re-hearing  of  the  original  suit. 
Costs  hitherto  will  be  costs  in  the  cause. 

Appeal  decreed. 


(1)  190.  2JOL '  j  .:  (2)  10  B.  202. 


QUEEN-EMPRESS  V.   DALIP  18  All.  247 

18  A.  246  =  16  A.W.N.  (1896)  48.  4393 

[256]  APPELLATE  CRIMINAL.  FEB.  18, 

Before  Sir  John  Edge,   Kt.,  Chief  Justice,  and  Mr.  Jutice  Burkitt,  APPEL- 


LATE 
QUEEN-EMPRESS  v,  DALIP  AND  OTHERS.*    [18th  February,  1896.]     CRIMINAL, 

Act  No.  XLV  of  1960  (Indian  Penal  Code),  ss.  99,  147,  332,  323—  Criminal  Procedure 

Code,  ss.  55,  56.  114 — Public  servant  in  the  execution,  of  his  duty  as  such — Arrest  *•*  *•  248  = 
without  sufficient  authority,  but  in  good  faith — Assault  on  police  making  arrest —  16  A.W.N, 
Bight  of  private  defence.  (1896)  48. 

A  warrant  was  issued  by  a  Magistrate  for  the  arrest  of  one  Dalip  under 
s.  114  of  the  Code  of  Criminal  Procedure.  The  warrant  was  sent  to  a  certain 
thana  to  be  executed.  It  was  there,  after  being  copied  into  a  book  kept  for 
that  purpose  at  the  tbana,  made  over  to  a  particular  constable  for  execution. 
When  the  constable  to  whom  the  warrant  had  been  made  over  had  left  the  thana 
it  was  discovered  that  Dalip  was  in  a  village  other  than  that  in  which  he  had 
been  supposed  to  be.  Thereupon  the  officer  temporarily  in  charge  of  the  thana 
made  a  copy  from  the  book  at  the  thana,  endorsed  on  the  back  the  names  of  one 
Nazir  Husain  and  some  other  constables,  and  having  signed  the  endorsement, 
sent  Nazir  Husain  and  the  others  out  with  this  paper  to  arrest  Dalip.  Nazir 
Husain  and  his  companions  arrested  Dalip  ;  but,  as  they  were  returning  with 
him  in  custody,  some  of  Dalip's  friends,  aided  by  Dalip  himself,  attacked  them, 
rescued  Dalip  and  caused  hurt  to  the  Police. 

Held,  that  the  Police  officers  concerned  in  arresting  Dalip  under  the  circum- 
stances above  described  were  not  acting  in  the  lawful  discharge  of  their  duty 
within  the  meaning  of  s.  332  of  the  Indian  Penal  Code,  so  as  to  render  the 
accused  liable  to  conviction  under  that  section  ;  but,  inasmuch  as  they  were  acting  t 
in  good  faith  under  the  colour  of  their  office,  a.  99  of  the  Indian  Penal 
Code  applied,  and  Dalip  and  his  associates  might  be  properly  convicted  under 
ss.  14?  and  323  of  the  Code. 

The  words  "  in  the  discharge  of  his  duty  as  such  public  servant "  in  the  earlier 
portion  of  s.  332  of  the  Indian  Penal  Code  mean  in  the  discharge  of  a  duty 
imposed  by  law  on  such  public  servant  in  the  particular  case,  and  do  not  cover  an 
act  done  by  him  in  good  faith  under  colour  of  his  office.  The  Queen  v.  Boxburgh(l) 
referred  to, 

[P.,  280.  411  (414)  =  5  C.W.N.  134  ;  Rel.,  16C.L.-J.  264  (270)  =  16  Ind.  Gas.  246  (249)  ; 
R.,  14  Cr.L.J.  1*2  =  18  Ind.  0*3.  894  =  155  P. L.B.  1913  ;  D.,24  C.  324  (329)  ;  11 
Cr.LJ.  221  (22i2)  =  6Ind.  0*8.  12  =  7  M.L.T.  386;  11  Or.L.J.  423  =  6  Ind.  Gas. 
956  =  18  P.B,  1910  Cr.  =  104  P.L.R.  1910  =  32  P. W.R.  1910  Or.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court. 

Mr.  D.  N.  Banerj'i  and  Babu  Badri  Das,  for  the  respondents. 
The  Public  Prosecutor  (Mr.  E.  Chamier),  for  the  Crown. 

JUDGMENT. 

EDGE,  C.  J.,  and  BUBKITT,  J. — This  is  an  appeal  by  the  Government/ 
from  an  acquittal  on  appeal  of  certain  accused  persons  [247]  who  had 
been  convicted  by  a  Magistrate  of  the  offences  punishable  under  ss.  147, 
332  and  225  B  of  the  Indian  Penal  Code.  A  Magistrate  had  issued 
his  warrant  under  s.  114  of  the  Code  of  Criminal  Procedure  for  the 
arrest  of  one  Dalip  in  respect  of  the  matters  specified  in  the  first  paragraph 
of  s.  110  of  the  Code  of  Criminal  Procedure.  That  warrant  had  been 
addressed  to  and  sent  to  the  officer  who  was  in  charge  of  a  particular 
thana  for  execution.  The  warrant  was  copied  at  the  thana.  The  original 

*  Criminal  Appeal  No.  1162  of  1895,  from  an  order  of  AiM.   Markham,  Esq.,   Sess- 
ions Judge  of  Meerut,  dated  (he  13th  of  July,  1895. 

(1)  12  Cox.  Cr.  Ca.  8. 
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warrant  was  handed  to  a  particular  constable  to  be  executed.  After  the 
constable  who  bad  the  warrant  in  his  possession  bad  left  the  thana  to 
execute  it,  it  was  ascertained  that  Dalip  was  in  a  different  village.  There- 
upon the  officer  who  was  temporarily  in  charge  of  the  thana,  wrote  on  the 
back  of  a  copy  of  the  warrant  the  names  of  Nazir  Husain  and  some  other 
constables,  whom  he  orally  ordered  to  proceed  to  the  villaga  where  Delip 
was  and  to  arrest  him.  The  officer  temporarily  iu  charge  signed  his  name 
to  the  endorsement  on  the  copy  of  the  warrant  and  handed  the  copy  to 
Nazir  Husain.  Nazir  Husain  proceeded  to  the  village  where  Dalip  was, 
arrested  Dalip,  and  was  proceeding  with  Dalip  in  custody  to  the  thana, 
when  the  other  accused  persons  assembled,  attacked  the  constables  and 
rescued  Dalip.  In  that  attack  two  of  the  constables  received  hurts  from 
the  rescuing  party  and  also  from  Dalip. 

The  Sessions  Judge  in  appeal  was  of  opinion  that  no  offence  had  been 
committed.  He  held  that,  as  Nazir  Husain  and  his  companions  had  not 
got  the  original  warrant  in  their  possession  at  the  time  of  the  arrest  of 
Dalip  and  his  rescue,  they  had  no  legal  authority  to  arrest  him,  and  that 
the  assault  committed  upon  them  in  the  rescue  was  not  within  the  pur- 
view of  s.  332  of  the  Indian  Penal  Code,  the  officers  not  being  at  the 
time  in  the  discharge  of  their  duty.  He  also  held  that  the  officer  in  charge 
of  the  thana  could  not  legally  issue  an  order  in  writing  for  the  arrest  of 
Dalip,  as  the  Magistrate  by  issuing  his  warrant  bad  assumed  jurisdiction 
in  the  case.  There  appears  to  have  been  some  confusion  in  thought  or 
argument  in  the  Court  below,  as  s.  99  [248]  of  the  Indian  Penal  Code  was 
considered  in  reference  to  s.  332.  The  Sessions  Judge  found  that  Nazir 
Husain  had  not  been  acting  in  the  matter  in  good  faith. 

It  is  quite  clear  what  the  law  in  England  would  be  in  a  case  of  this 
kind.  In  England  a  Police  officer  cannot  arrest  an  accused  person  for  an 
offence  in  respect  of  which  a  warrant  is  required,  unless  he  has  the  warrant 
actually  in  his  possession  at  the  time  of  the  arrest.  We  are  not  referring, 
of  course,  to  cases  in  which  in  England  a  Police  officer  is  entitled  to  arrest 
for  an  offence  committed  in  his  presence,  and  such  like  cases.  We  are 
referring  to  cases  in  which  a  warrant  is  required  as  a  justification  for  the 
arrest,  and  in  those  cases  the  Police  officer  must  have  in  his  possession 
his  authority,  namely,  the  warrant.  It  is  a  reasonable  view  of  the  law  to 
take,  at  least  in  England,  were  a  subject  who  has  committed  no  offence 
at  all  and  is  not  ostensibly  preparing  to  commit  an  offence  is  justified  in 
demanding  from  the  Police  officer  that  officer's  authority  for  arresting  him. 

In  the  present  case  Nazir  Husain  and  his  companions  had  no 
authority  for  making  the  arrest  or  detaining  Dalip  in  custody  except  such 
authority,  if  any,  as  the  endorsed  copy  of  the  warrant  afforded.  We 
have  no  doubt  in  this  case  that  it  was  perfectly  competent  to  the  officer 
in  charge  of  the  thana,  if  he  had  felt  so  disposed,  to  have  issued  to  Nazir 
Husain  an  order  in  writing  under  s.  56  of  the  Code  of  Criminal  Procedure 
for  the  arrest  of  Dalip.  The  Magistrate,  having  issued  his  warrant  for 
the  arrest  of  Dalip,  did  not  exclude  the  jurisdiction  of  the  officer  in 
charge  of  the  thana  and  prevent  him  issuing  his  written  order  under 
s.  56.  It  might  be  different  if  the  Magistrate  bad  decided  that  no 
warrant  should  issue  againt  Dalip  and  that  a  summons  only  should  issue, 
but  that  was  not  the  case  here.  In  order  to  clear  the  ground,  we  may 
say  that  in  our  opinion  the  writing  of  the  names  of  Nazir  Husain  and  his 
fellow-constables  on  the  back  of  the  copy  of  the  warrant  and  the  signing 
of  that  endorsement  by  the  officer  in  charge  of  the  thana  did  not  constitute 
the  copy  cf  the  warrant  an  order  in  writing  within  the  meaning  of  s.  56  of 
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the  Code  [249]  of  Criminal  Procedure.     If  the  officer  in   charge   of  the       1896 
thana  had  written  on  the  copy   of  the    warrant   words  to   the  following     FEB.  18. 
effect : — ''  Arrest  Dalip,    the  person  within  named,  for  the  offence  within 
named,"  and  had   put   the  names  of  the  constables  on  the  copy  of  the      APPEL- 
warrant  and  had  signed    such  endorsement,  he  would  have  made  an  order       LATE 
in  writing  within  the  meaning  of  s.  56.    It  is  obvious  from  the  endorsement  CRIMINAL, 
itself  in  the  present  case  and  from  the  evidence  of  the  officer  in   charge  of 
the  tbana  that  he  did  not  conceive  that  he  was  making  an  order  under  *8  *•  246=- 
s.  56  when  he  endorsed  the  copy  of   the  warrant.     If  he  had    made  such    18  fl.W.N, 
an  order  as  we  suggested,   these  accused    persons  would  certainly   have     (1896)  48. 
been  liable   to  punishment  under  s.  332  of  the  Indian  Penal  Code  in 
respect  of  the  hurt  inflicted  by  them  jointly  on  these  Police    officers.     As 
the  Police  officers  were  noo  acting  under  an  order  in  writing    made  under 
s.  56  of  the  Code  of  Criminal  Procedure,  we   must   consider  whether    in 
arresting  Dalip  and  in  detaining  him  in  custody  under  the   copy   of   the 
warrant   they    were  acting  in  the  discharge   of  their   duty    within  the 
meaning  of  s.  332  of  the  Indian  Penal  Code. 

An  officer  in  our  opinion  cannot  be  said  to  be  acting  in  the  discharge 
of  his  duty  if  it  is  not  his  duty  as  a  Police  officer  to  do  the  particular 
act.  In  the  case  of  the  The  Queen  v.  Roxburgh  (1)  a  Police  officer 
whilst  assisting  a  householder  to  eject  a  person  from  his  house  was 
assaulted.  It  was  there  held  by  Cockburn,  C.J.,  that  the  person  who 
assaulted  the  Police  officer  was  not  liable  to  be  convicted,  under  s.  38  of 
24  and  25  Viet.,  Cap.  100,  of  an  assult  on  an  officer  in  the  due  execution 
of  his  duty,  that  learned  Chief  Justice  holding  that  the  Police  officer  was 
not  acting,  strictly  speaking,  in  the  execution  of  his  duty  as  a  Police 
officer,  since  he  was  not  actually  obliged  to  assist  in  ejecting  the  accused 
person  from  the  house ;  but  the  Chief  Justice  further  held  that,  although 
the  person  who  assaulted  the  Police  officer  was  not  liable  to  be  convicted 
of  the  graver  offence  of  assaulting  an  officer  in  the  execution  of  his  duty, 
he  was  liable  to  be  convicted  of  a  [250]  common  assault,  as  the  Police 
officer  in  rendering  assistance  to  the  householder  was  acting  lawfully. 

It  was  pressed  upon  us  in  argument  that  the  earlier  portions  of 
8.  332  of  the  Indian  Penal  Code  should  be  read,  not  as  if  the  words  were 
"  in  the  lawful  discharge  of  his  duty,"  but  as  if  the  words  were — "  in 
the  lawful  or  unlawful  discharge  of  his  duty,"  and  for  that  contention 
reliance  was  placed  upon  the  introduction  into  the  latter  portion  of 
s.  332  of  the  word  "  lawful  "  before  the  words  "  discharge  of  his  duty." 
Eeliance  was  also  placed  on  the  decision  of  this  Court  in  Queen-Empress 
v.  Nand  Kishore  (2). 

In  our  opinion  the  words  "  in  discharge  of  his  duty  "  can  have  only 
one  meaning,  and  that  is  that  the  officer  has  a  duty  to  discharge  and  is 
discharging  it  at  the  particular  time.  They  cannot  mean  that  the  officer  is 
acting  under  colour  of  his  office.  He  must  be  acting  at  the  time  as  a 
Police  officer  and  in  the  particular  matter  discharging  a  duty  incumbent 
upon  him  as  a  Police  officer.  A  Police  officer  may  of  course  occasionally 
exceed  what  his  duty  requires  of  him  when  in  the  discharge  of  his  duty, 
or  may  in  the  course  of  the  discharge  of  his  duty  be  guilty  of  an  act 
unlawful  in  itself  and  not  required  to  be  done  by  the  Police  officer 
ior  the  purpose  of  performing  the  duty  which  he  is  then  engaged 
upon.  It  is  to  cover  acts  which  the  Police  officer  may  have  to  do 
when  in  the  dischagre  of  his  duty  that  in  our  opinion  the  words  "  lawful 

(1)  12  Oox.  Cr.  Ca.  8.  (2)  12  l.W.N.  (1892)  1. 
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1896       discharge  "  are  introduced  in  the  concluding  portion  of  s.  332.     We  can 
FEB.  18.    best  explain  our  meaning  by   an  illustration.     A  warrant  is  handed  to  a 
Police  officer  for  the  arrest  of  a  particular  person.     That  warrant  on  the 
APPEL      face  of   it  does   not  direct  him   to  break  open  premises,  for  instance,  in 
LATE       order    to  effect    the    arrest,     and    yet    it    may    be    necessary    for  the 
p  officer    in    discharge  of    bis  duty  in    arresting  the    accused    under  the 

'  warrant  to  break  into  the  accused's  house,  or  to  do  some  other  act 
ISA.  246=  without  the  doing  of  which  the  warrant  could  not  be  executed. 
16  A.W.N.  Such  acts  would  be  properly  described  as  done  or  attempted  to  be 
(1896)  48.  [251]  done  by  the  Police  officer  in  the  lawful  discharge  of  his  duty.  If 
it  was  unnecessary  to  do  such  an  act  and  yet  it  was  done,  the  act  would 
not  be  done  by  the  Police  officer  in  the  lawful  discharge  of  his  duty,  and 
therefore  would  not  be  covered  by  the  concluding  portion  of  s.  332. 
The  Legislature  has  provided  the  procedure  to  be  followed  in  making 
the  arrest  of  a  pereon  to  whom  s.  110  of  the  Code  of  Criminal  Procedure 
applies.  The  Legislature  does  not  contemplate  that  a  warrant  should 
be  issued  for  the  arrest  unless  the  circumstances  bring  the  case  within 
the  proviso  to  s.  114  of  the  Code  of  Criminal  Procedure.  The  procedure 
intended  to  be  followed  in  such  cases  is  that  of  summons.  In  our 
opinion,  as  the  warrant  in  this  case  for  the  arrest  of  Dalip  was  not 
endorsed  to  Nazir  Hussain  or  his  companions,  and  was  not  in  fche 
possession  of  any  of  them,  and  was  in  fact  in  the  possession  of  a  constable 
who  had  been  directed  to  execute  it  and  who  was  not  with  Nazir  Husain, 
Nazir  Husain  and  his  companions  were  not  in  the  discharge  of  their 
duty  at  the  time  when  they  arrested  Dalip  and  detained  him  in  custody. 
There  is  very  good  reason  why  the  officer  executing  a  warrant  issued  by  a 
Magistrate  or  an  order  in  writing  under  s.  56  of  the  Code  of  Crimi- 
nal Procedure  should  have  in  his  possession  at  the  time  of  the  arrest  the 
warrant  or  order  in  writing.  If  he  has  a  warrant  or  order  in  writing  in 
his  possession,  no  doubt  a  Court  would  take  a  very  serious  view  of  an 
assault  on  the  officer  or  of  a  rescue  or  attempt  to  rescue.  In  this  case 
neither  Nazir  Husain  nor  his  fellow  constables  had  in  their  possession 
any  warrant  or  order  in  writing  under  which  it  was  their  duty  to  arrest 
Dalip.  We  ccnsequentiy  hold  that  the  constables  were  not  in  the  dis- 
charge of  their  duty  at  the  time  when  the  rescuers  of  Dalip  assaulted 
them,  and  that  the  case  does  not  come  within  s.  332  of  the  Indian 
Penal  Code. 

Dalip  and  his  companions  are,  however,  liable,  in  our  opinion,  to  be 
convicted  under  s.  323  of  the  Indian  Penal  Code.  That  they  inflicted 
hurt  on  the  two  constables  in  pursuance  of  a  common  object,  namely, 
that  of  using  violence  if  necessary  in  effecting  the  [252]  rescue  of  Dalip, 
there  cannot  be  a  doubt,  and  s.  99  of  the  Indian  Penal  Code  applies  in 
this  case.  That  is  a  section  which,  if  the  arguments  for  the  prosecution 
in  this  case  were  correct,  would  be  entirely  superfluous  in  the  Code,  that 
is,  if  a  case  came  within  s.  332  of  the  Indian  Penal  Code,  when  hurt 
was  inflicted  on  a  Police  officer,  whether  he  was  lawfully  or  unlawfully  in 
discharge  of  his  duty,  there  would  have  been  no  necessity  for  the  enact- 
ing of  s.  99.  The  first  clause  of  s.  99  was  enacted  to  meet  cases  which 
would  not  fall  within  s.  332  by  reason  of  the  public  servant  in  s.  332 
not  being  at  the  time  when  the  assault  was  committed  on  him  in  dis- 
charge of  a  duty  imposed  on  him  by  law.  The  first  clause  of  s.  99  applies 
to  those  cases  in  which  the  public  servant  is  acting  in  good  faith  under 
colour  of  his  office,  though  the  particular  act  being  done  by  him  may 
not  be  justifiable  by  law.  In  this  case  we  entirely  disagree  with  the 
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Sessions    Judge    in    his    finding    that    Nazir    Husain    acted   otherwise        1896 

than    in    good    faith.     The    officer  in    charge   of   the   thana  was  carry-     FEB.  18. 

ing   out    the   intention    of   the  Magistrate,    who    had    no  feeling  in  the 

matter,  in   causing  the   arrest  of   Dalip.     Nazir  Hasain  and  his  fellow      APPEL- 

constables  were  carrying  out  the  informal  orders  of  the  officer  in  charge  of       LATB 

the  thana,  and  although   under  the  circumstances  of  the  case  their  arrest  CRIMINAL^ 

and  detention  of  Dalip  were  not  strictly  justifiable   by  law,  Nazir  Husain 

and  his   fellow  constables    were,    in    making  the  arrest  and  in  removing   18  *•  2i6 

Dalip  in  custody,  acting  in  good  faith  under  colour  of  their  office.     We    'l6  A< 

have  no  doubt  that  they  believed  that  they  were  justified  by  law  in  making    (18 

the  arrest  and  in  removing  Dalip  in  custody.    They  may  well  have  believed 

that   s.  25   of    Act   No.  V  of  1861,  applied  to  the  verbal  order,  it  was 

not  an  order  in  writing,  which  they  had  received  from  the  officer  in  charge 

of  the  thana.  There  was  no  case  here  under  s.  225-B  of  the  Indian  Penal 

Code,    We  do  not  interfere  with  the  order  of  the  Sessions  Judge  in  setting 

aside  the  convictions  under  that  section.  Dalip  and  his  companions,  when 

they    assaulted   the  Police   officers,     were  undoubtedly   members  of  an 

unlawful   assembly   within  the   meaning   of  s.  141    of  the  Indian  Penal 

[253]  Code.     Their   common   object   at   that   time   was   to  commit  an 

offence,  namely,  the  offence  of  using  criminal  violence  to  the  constables  in 

order   to  effect  the   rescue   of  Dalip.     Dalip  joined  with  the  rescuers  in 

carrying  out  their  common  object,  and  he  himself  used  violence.     In  our 

opinion  all  the  accused   were  rightly  convicted  of  the  offence  punishable 

under  s.   147   of  the  Indian  Penal  Code,  and  of  that  offence  we  convict 

them.     We    set   aside   so    much    of. the   order  of  the    Sessions  Judge  as 

quashed  the   convictions    under  s.  147.     Dalip  and   his  companions  also 

committed  the   offence  punishable   under   s.    323    of  the  Indian  Penal 

Code  and  of  that  offence  we  convict  them.     The  acquittal  by  the  Sessions 

Judge   of   the    offence   charged  under  s.  332  of  the  Indian  Penal  Code 

was  right,  and  we  do  not  interfere  with  his  order  in  that  respect.     For 

the  offence  under  s.  323  we  sentence  the   respondents    to    this    appeal 

severally    to    twelve    months'  rigorous    imprisonment.     For  the  offence 

punishable  under  s.  147    of  the  Indian    Penal    Code    we    sentence    the 

respondents    severally    to    one  day's  rigorous  imprisonment.     Warrants 

will  issue  for  the   arrest  of    the   respondents.     The    sentences    will   be 

concurrent. 


18  A.  233  =  16  A.W.N.  (1896)  Jl. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


BALWANT  SINGH  (Defendant)  v.  KOSHAN  SINGH  (Plaintiff) .* 
[18th  February,  1896.] 

Hindu  Law-Joint  Hindu  family—Rights  of  illegitimate  member  of  the  family— Mortgage 
— Redemption— Suit  by  legitimate  son  of  illegitimate  member  of  family  to  redeem  a 
mortgage  made  by  previous  legitimate  owner. 

The  right  of  an  illegitimate  son  in  a  Hindu  family  to  reoeive  maintenance  from 
the  family  property  is  a  purely  personal  right  and  does  not  descend  to  his  son. 

Held  that  the  legitimate  son  of  an  illegitimate  member  of  a  Hindu  family, 
who,  as  such  illegitimate  son,  might  have  had  a  right  to  maintenance  from  the 

*  First  Appeal  No.  113  of  1894,  from  a  decree  of  Babu  Ganga  Saran,  B.A.,  Sub- 
ordinate Judge  of  Aligarh,  dated  the  31st  March  1894. 
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property  of  bis  father,  bad  no  suoh  interest  in  the  estate  belonging  to  the  family 
as  would  entitle  him  to  redeem  a  mortgage  made  by  a  previous  rightful  and 
legitimate  owner  of  the  estate. 

[R-,  8  O.C.  349.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

[254]  Mr.  T.  Conlan,  Mr.  D.  N.  Banerji,  Babu  Jogindro  Nath 
Chaudhri,  Pandit  Sundar  Lai,  Babu  Bishnu  Ghandar  and  Babu  J,  N. 
Chattsrji,  for  the  appellant, 

Mr.  A.  H.  S.  Bied,  Munshi  Bam  Prasad,  Pandit  Moti  Lai  and  Munshi 
Gobind  Prasad,  for  the  respondent. 

JUDGMENT. 

BANERJI  and  AIKMAN,  JJ. — The  plaintiff  brought  the  suit  in 
which  this  appeal  has  arisen  to  redeem  a  mortgage.  The  facts,  so  far  as  it 
is  necessary  to  state  them,  are  briefly  these  : — The  Husain  estate,  which 
originally  belonged  to  Kaja  Mittar  Singh,  descended  to  his  grandson  Raja 
Narain  Singh,  and  was  mortgaged  by  Raja  Narain  Singh  to  the  prede- 
cessor in  title  of  the  defendant.  Raja  Mittar  Singh  had  a  son,  Kuar  San- 
want  Singh,  whose  son  was  Kuar  Indarjit  Singh.  The  plaintiff's  father 
Bhoj  Singh,  it  is  alleged,  was  the  illegitmate  son  of  Indarjit  Singh, 
although  the  plaintiff  does  not  admit  the  fact  of  illegitimacy.  After 
the  death  of  Raja  Narain  Singh  the  estate  was  in  the  possession  of  his 
widows.  The  last  of  the  widows  having  died,  the  plaintiff  brought 
the  present  suit  on  the  ground  that  he  was  entitled  to  the  estate. 
Another  ground  of  his  claim,  as  alleged  in  his  plaint,  was  that,  even  if 
his  father  Bhoj  Singh  was  illegitimate,  he,  Bhoj  Singh,  had  a  right 
of  maintenance  for  which  the  estate  of  Raja  Mitter  Singh  cnas 
liable,  and  the  plaintiff  being  the  son  of  Bhoj  Singh  had  a  similar  r^ght 
which  entitled  him  to  redeem  the  mortgage.  The  plaintiff's  right  of 
redemption  was  denied  by  the  defendant.  The  Court  below  has  held  that 
the  question  of  the  illegitimacy  of  Bhoj  Singh,  the  plaintiff's  father,  is 
res  judicata,  it  having  been  decided  in  1868,  in  a  suit  brought  by  Bhoj 
Singh  against  the  predecessors  in  title  of  the  defendant,  that  Rhoj 
Singh  was  illegitimate.  This  conclusion  of  the  Subordinate  Judge  has 
not  been  challenged  by  the  respondent  in  this  appeal.  The  Subordinate 
Judge  has  held,  by  a  process  of  reasoning  which  we  are  unable  to  follow, 
that  the  plaintiff  has  a  right  to  redeem  the  mortgage  in  question  although 
his  father  was  illegitimate.  What  we  understand  the  Subordinate  Judge 
to  hold  is  this : — That  the  plaintiff's  father  Bhoj  Singh  was  entitled 
to  maintenance  from  the  Husain  estate;  that  he  had  a  charge  on  that 
[255]  estate  for  maintenance,  but  in  lieu  of  that  charge  he  was  entitled  to 
a  malikana  allowance ;  that  the  plaintiff  as  the  legitimate  son  of  his 
illegitimate  father  is  entitled  to  the  same  malikana  allowance,  and  conse- 
quently he  is  a  person  who  has  an  interest  in  or  charge  upon  the  mortgaged 
property  and  hence  is  entitled  to  redeem  the  mortgage.  Now  assuming 
that  the  plaintiff  is  entitled  to  maintenance  from  the  Husain  estate,  that 
right  to  obtain  maintenance  cannot,  in  the  absence  of  a  contract  or  of  a 
decree  of  Court  making  the  maintenance  a  lien  on  the  estate,  be  regarded 
as  a  charge  on  the  estate  within  the  meaning  of  ss.  91  and  100  of  Act 
No.  IV  of  1882,  as  was  held  in  Kuar  Shiam  Singh  v.  Baja  Bahoant  Singh 
and  others,  F.  A.  No.  295  of  1893,  decided  by  this  Court  on  the  llth  of 
June  1895.  It  is  urged  before  us  that,  although  the  plaintiff  may  not  have 
a  charge  on  the  property  in  question,  he  has  an  interest  in  it,  inasmuch  as 
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his  father  Bhoj  Singh  was  entitled  to  a  malikana  allowance  in  lieu  of 
his  maintenance.  There  is  nothing  before  us  to  show  that,  if  Bhoj  Singh 
was  entitled  to  maintenance,  or  to  a  malikana  allowance  in  lieu  of  main- 
tenance, that  allowance  was  one  which  was  not  limited  to  the  term  of  his 
life,  but  was  heritable  by  his  son.  According  to  Hindu  Law  an  illegitimate 
son  of  a  person  belonging  to  one  of  the  three  regenerate  classes  is  entitled,  if 
docile,  to  obtain  maintenance  from  his  father.  No  authority  has  been  shown 
to  us  for  holding  that  this  is  anything  but  a  personal  right.  Therefore, 
even  if  it  be  assumed  that  Bhoj  Singh  was  granted  a  malikana  allowance 
in  lieu  of  his  maintenance,  it  would  not  follow  that  that  allowance  would 
pass  to  his  son.  The  Subordinate  Judge  was  clearly  in  error  in  holdingthat 
the  plaintiff  was  entitled  to  the  malikana  allowance  which  Bhoj  Singh  is 
said  to  have  enjoyed.  Consequently  the  plaintiff  has  no  right  to  redeem 
the  mortgage  in  question.  This  is  sufficient  to  dispose  of  this  suit.  T.'ae 
plaintiff  having  no  right  of  redemption  his  suit  should  have  been  dis- 
missed. We  allow  the  appeal  and  dismiss  the  plaintiff's  suit  with  costs 
here  and  in  the  Court  below.  As  the  plaintiff  brought  his  suit  in  forma 
pauperis,  and  the  suit  has  failed,  the  amount  of  court-fee  payable  by  him 
should  be  paid  [256]  to  Government  by  him.  In  the  decree  of  this  Court 
the  amount  of  the  court-fee  which  would  have  been  paid  by  the  plaintiff 
if  he  had  not  been  permitted  to  sue  as  a  pauper,  and  which  has  been 
wrongly  stated  in  the  decree  of  the  Court  below,  will  be  correctly  specified. 

Appeal  decreed. 


18  ft.  256  =  16  A.W.N.  (1896)  3?J 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


1896 

FEB.  13. 

APPEL- 
LATE 
CIVIL. 

18  A.  253=3 
16  A.W.H, 

(1896)  41, 


AHMAD-UD-DIN  KHAN  (Defendant)  v.  SIKANDAR  BEGAM  (Plaintiff)* 
[20th  February,  1896.] 

Civil  Procedure  Code,  s.  44,  Rule  (b) — M isjoinder  of  causes  of  action — Suit  by  assignee 
of  Muhammzdan  widow  tor  part  of  her  dower  and  part  of  the  estate  of  the  widow's 
dtceased  husband. 

Held  that  a  suit  by  the  assignee  of  a  Mubammadan  widow  for  the  recovery  of 
part  of  the  assignor's  dower  and  of  part  of  the  estate  of  the  assignor's  late 
husband  did  not  contravene  the  provisions  of  s.  44,  Rule  (6) 'of  the  Code  of  Civil 
Procedure.  Ashabai  v.  Baji  Tyeb  Haji  Rahimtulla  (1)  dissented  from. 

[R.,  31  B.  105  =  8  Bom.  L.R.  734.] 

MUSAMMAT  Sughra  Begam  claimed  as  widow  of,  and  heir  to,  her 
deceased  husband,  Mumtaz  Husain  Khan,  a  certain  sum  as  her  dower  debt 
and  a  certain  fractional  share  of  the  estate  left  by  her  deceased  husband. 
On  the  17th  of  June  1893  Sughra  Begam  assigned  to  the  plaintiff  in  the 
suit  out  of  which  this  appaal  arose,  viz.,  Musammat  Sikandar  Begam,  one- 
half  of  her  dower  debt  and  one-half  of  the  share  in  Mumtaz;  Husain's 
estate  which  she  claimed  by  inheritance.  On  this  assignment  Sikandar 
Begam  sued  for  possession  of  the  property  assigned.  Sughra  Begam  also 
sued  for  the  unassigned  portion  of  her  claim  for  dower  and  inheritance. 
The  defendants  were  the  son  and  the  daughters  of  Mumtaz  Husain.  The 

*  First  Appeal    No.    100  of  1994,   from    a  decree    of  Pandit    Raj  Nath  Sahib,. 
Sub°Edinate  Judge  of  Moradabad,  dated  the  7th  February  1894. 

(1)  6  B,  390. 
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1896       defendants  raised  various  pleas,  but  principally   contended  that  Sughra 

FEB.  20.     Begam  was,  in  fact,  never  married  to  Mumtaz  Husain,  and  that  the  suit 

was  bad  for  multifariousness  and    misjoinder  of  causes  of  action.     Both 

APPEL-     8uitg  were  trie(j  together,   and  both  were  decreed  by  the  Court  of  first 

LATE       instance  (Subordinate  Judge  of   Moradabad).     The   defendant,    Ahmad- 

ClVIL.      ud-din  Khan,  appealed  to  the  High  Court,   [257]   raising  practically  the 

same  pleas  as  bad  been  raised  in  the  Court  below. 
18  A.  256=  Maulvi  Muhammad  Ishaq,  for  the  appellant. 

18  l.W.N.  Pandit  Moti  Lai  and  Maulvi  Ghulam  Muitaba,  for  the  respondent. 

(1896)  53. 

JUDGMENT. 

BANERJI  and  AIRMAN,  JJ. — This  appeal  is  similar  to'  First  Appeal 
No.  101  of  1894,  which  we  have  decided  to-day.  It  has  arisen  out  of  a  suit 
brought  by  Sikandar  Begam,  the  assignee  of  Sughra  Begam,  plaintiff  in  the 
suit  in  First  Appeal  No.  101.  By  an  instrument,  dated  the  17th  of  June 
1893,  Sughra  Begam  assigned  to  Sikandar  Begam  one-half  of  the  amount 
of  her  dower,  and  also  a  half  share  of  the  property  which  she  claimed  to 
have  inherited  from  her  deceased  husband  Mumtaz  Husain  Khan.  Sikandar 
Begam  by  virtue  of  her  assignment  claimed  Rs.  4,000  on  account  of 'Sughra 
Begam's  dower,  and  an  eighth  share  of  the  estate  said  to  have  been  left 
by  Mumtaz  Husain  Khan.  Ahmad-ud-din,  the  appellant  here,  denied  that 
Sughra  Begam  was  married  to  Mumtaz  Husain  Khan  ;  he  raised  other 
objections  to  the  claim,  which  have  been  repeated  in  this  appeal.  As  for 
the  objection  that  Sughra  Begam  was  not  the  wife  of  Mumtaz  Husain 
Khan,  we  hold,  for  reasons  given  ia  our  judgment  in  First  Appeal  No.  101 
of  1894,  that;  it  must  fail.  In  our  opinion  it  has  been  established  that 
Sughra  Begam  was  married  to  Mumtaz  Husain  Khan  and  that  the  amount 
alleged,  namely,  Rs.  60,000  and  twenty-five  gold  mohurs,*  was  the  amount 
of  her  stipulated  dower. 

Mr.  Muhammad  Ishaq,  who  has  argued  this  case  very  ably,  contended 
that  there  was  a  misjoinder  of  defendants  and  cf  causes  of  action,  and 
that  the  plaint  was  defective  by  reason  of  such  misjoinder.  This  con- 
tention was  founded  on  the  fact  that  a  portion  of  the  claim  was  directed 
against  the  defendants  Nos.  2,  3  and  4,  who  had  no  concern  with  the 
remainder  of  the  claim,  which  was  advanced  against  the  first  defendant 
alone. 

We  have  been  relieved  of  the  necessity  of  determining  this  question,  by 
reason  of  the  learned  counsel  for  the  respondent  applying  to  us  to  allow 
his  client  to  withdraw  her  claim  against  [258]  defendants  Nos.  2,  3  and 
4,  with  liberty  to  bring  a  fresh  suit  for  the  portion  of  the  claim  so  with- 
drawn. We  have  granted  him  permission  to  withdraw  the  claim  as  against 
those  defendants,  and  we  make  an  order  under  s.  373  of  the  Code  of  Civil 
Procedure,  permitting  the  plaintiff  to  withdraw  the  claim  against  the  defend- 
ants Nos.  2,  3  and  4,  with  liberty  to  bring  a  fresh  suit  in  respect  of  the 
portion  of  the  claim  so  withdrawn,  on  condition  that  the  plaintiff  pay  to 
the  said  defendants  their  costs  in  the  Court  below,  proportionate  to  the  value 
of  the  claim  directed  against  them. 

The  next  contention  of  Mr.  Muhammad  Ishaq  raises  a  question  of 
some  difficulty.  He  argues  that  the  suit  offends  against  the  provisions  of 
Rule  (b)  of  s.  44  of  the  Code  of  Civil  Procedure,  inasmuch  as  the  dower 
of  Sughra  Begam  was  claimed  as  due  to  her  in  her  personal  capacity  and 

*  [In  16  A.W.N.U896)  52  we  have  Rs.  1,25,000  and  two  gold  mohurs  for  Rs.  60,000 
and  twenty-five  gold  mohurs. — Ed.] 
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the  remainder  of  the  property  in  suit  was  claimed  by  virtue  of  her  right 
as  heir  to  Mumtaz  Husain.  In  support  of  this  contention  he  has  referred 
to  Ashabai  v.  Haji  Tyeb  Haji  Rahimtulla  (1).  That  case  is  undoubtedly 
in  favour  of  his  contention,  but  with  due  deference  to  the  learned  Judge 
who  decided  that  case,  we  are  unable  to  adopt  the  same  view  of  Rule  (b)  that 
he  did.  That  rule  forbids  the  joinder  of  claims  by  or  against  an  executor, 
administrator  or  heir,  as  such,  with  claims  by  or  against  him  personally 
unless  the  personal  claims  have  reference  to  the  estate  in  respect  of  which 
he  sues  or  is  sued  as  executor,  administrator  or  heir.  As  we  understand 
the  rule,  it  prohibits  the  joinder  of  a  claim  by  or  against  a  person  in  his 
representative  capacity  with  a  claim  which  is  advanced  by  or  against  him  in 
his  personal  capacity.  This  is  evident  from  the  concluding  words  of  the  rule, 
which  permit  the  joinder  of  such  claims  as  a  person  "  is  entitled  to  or  liable 
for  jointly  with  a  deceased  person  whom  he  represents."  The  words  itali- 
cized clearly  indicate  that  the  intention  of  the  Legislature  in  enacting  Rule 
(b)  was  to  draw  a  distinction  between  the  personal  capacity  of  a  plaintiff  or 
defendant  and  his  capacity  as  representing  the  estate  of  some  deceased  per- 
son. Rule  (b)  of  s.  44  reproduces  the  provisions  of  rule  5  of  Order  XVII 
[259]  framed  under  the  English  Judicature  Act  with  the  addition  of  the 
word  "  heir."  It  was  necessary  to  add  that  word  in  the  Indian  Act 
because  in  this  country  it  is  not  an  executor  or  administrator  alone  who 
represents  the  estate  of  a  deceased  person.  An  heir  who  has  obtained  a 
certificate  under  Act  No.  XXVII  of  1860,  to  collect  the  debts  due  to  a 
deceased  person  or  a  succession  certificate  under  Act  No.  VII  of  1889,  is 
as  much  a  representative  of  a  deceased  person  for  the  purpose  of  collect- 
ing debts  due  to  him  as  an  executor  or  an  administrator.  It  seems  to  us 
that  it  is. in  this  sense  that  the  word  "  heir  "  is  used  in  Rule  (b)  of  section 
44,  and  that  it  is  the  object  of  the  rule  to  forbid,  save  under  certain  condi- 
tions mentioned  in  the  rule,  the  joinder  of  claims  brought  by  or  against 
persons  who  occupy  two  different  capacities.  Eeading  Rule(b)  as  a  whole 
and  having  regard  to  the  reason  for  the  rule,  it  is,  in  our  opinion,  impos- 
sible to  hold  that  it  precludes  a  person  from  joining  a  claim  for  property 
acquired  by  himself,  with  a  claim  for  property  inherited  by  him  from 
another,  when  he  does  not  represent  persons  other  than  himself. 
Both  of  such  claims  are  advanced  by  him  in  his  personal  capacity.  It  is 
true  that  in  the  latter  case  he  claims  as  an  heir,  but  L.e  claims  it  in  his 
own  right,  and  not  on  behalf  of  any  one  else.  In  our  judgment  the  "heir" 
referred  to  in  s.  44,  Rule  (b},  is  an  heir  suing  or  being  sued  in  his 
representative  capacity,  who,  like  an  executor  or  administrator,  represents 
the  estate  of  a  deceased  person.  In  this  view  the  joinder  of  the  claim  for 
the  dower  due  to  Sughra  Begam  with  the  claim  for  the  inheritance  ia 
not  obnoxious  to  the  prohibition  of  the  rule  contained  in  s.  44,  Rule  (b). 

The  next  objection  raised  by  Mr.  Muhammad  Ishaq  was  that  s.  135 
of  Act  No.  IV  of  1882  applied  to  this  case.  He  contended  that  there  was 
no  consideration  for  the  assignment  to  Sikandar  Begam,  and  yet  he 
argued  that  Sikandar  Begam  was  only  entitled  under  8.  135  to  the  amount 
of  consideration  actually  paid  by  her.  If  there  was  no  consideration  for 
the  transfer  to  Sikandar  Begam  it  was  not  a  sale,  and  consequently  s.  135 
would  not  apply.  Even  if  there  was  no  consideration,  it  was  [260] 
clearly  an  assignment  of  a  portion  of  her  rights  by  Sughra  Begam,  to 
Sikandar  Begam.  The  assignment  is  admitted  by  Sughra  Begam,  and  it 
does  not  lie  in  the  appellant's  mouth  to  dispute  its  validity  on  the  ground 

(1)  6  B.  390. 
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of  absence  of  consideration.     No  other  plea  has  been  pressed  before  us. 
In  our  judgment  this  appeal  fails.     We  dismiss  it  with  costs. 

Appeal  dismissed. 


18  A.  260=16  A.W.N.  (1896)  4*. 

APPELLATE  OIVIL. 
Before  Mr.  Justice  Banerji  and  Mr.  Justice  Aikman. 


KANHAITA  LAL  AND  OTHERS  (Defendants)  v.  MUNI  (Plaintiff)* 
[20bh  February,  1896.] 

Act  No.  V  of  1381  (Probate  and  Administration  Act)— Will  of  a  Hindu— Probate— Suit 
by  legatee  before  taking  out  probate. 

Save  where  the  Hindu  Wills  Act,  1870,  is  in  force,  it  is  not  obligatory  on  a 
person  claiming  under  the  will  of  a  Hindu  to  obtain  probate  of  the  will  before 
instituting  his  claim.  Krishna  Kinlcur  Boy  v.  Panchuram  Mundul  (1)  and 
Thakurain  v.  Ram  Charan  (2)  followed. 

[F.,  2  N.L.R.  123  ;  R.,  2  O.G,  33.] 

IN  the  suit  out  of  which  this  appeal  arose  the  plaintiff  sought  to 
recover  certain  moveable  and  immoveable  property  which  had  been  of  her 
father,  Bansidhar,  in  his  lifetime.  She  claimed  in  the  first  instance  as 
heir  to  Bansidhar,  who,  as  she  alleged,  was  a  separated  Hindu  who  had 
died  without  leaving  either  a  widow  or  male  issue  ;  and  in  the  second 
place  she  claimed  under  a  will  alleged  to  have  been  executed  by  Bansidhar 
on  the  6th  of  March  1892,  by  which  he  bequeathed  the  whole  of  his  pro- 
perty to  the  plaintiff.  The  plaintiff  also  claimed  a  certain  sum  as  damages 
on  account  of  the  wrongful  interference  of  the  defendants  with  the  pro- 
perty'in  suit. 

The  principal  pleas  taken  by  the  defendants  were  that  the  property 
in  question  was  ancestral  and  the  right  of  the  plaintiff  in  respect  of  it  was 
no  more  than  a  right  of  maintenance  ;  that  the  will  was  invalid,  and  that 
the  suit  was  bad  by  reason  of  misjoinder  of  causes  of  action. 

The  Court  of  first  instance  found  that  the  property  in  suit  was  the 
separate  property  of  Bansidhar  ;  that  there  was  no  misjoinder  ;  that  the 
instrument  sued  upon  was  properly  executed  and  was  of  [261]  the  nature 
of  a  will,  and  that  the  plaintiff  was  competent  to  sue  upon  it  without 
being  under  the  necessity  of  taking  out  probate.  The  Court  also  'found 
against  the  defendants  on  the  minor  issues  in  the  case,  and  decreed  the 
plaintiff's  claim. 

The  defendants  appealed  to  the  High  Court. 

Mr.  T.  Conlan  and  Pandit  Sundar  Lai,  for  the  appellants. 

Pandit  Moti  Lai  and  Maulvi  Ghulam  Mujtaba,  for  the  respondent. 

JUDGMENT. 

BANERJI  and  AIKMAN,  JJ. — The  suit  in  which  this  appeal  has  arisen 
was  brought  by  the  respondent  to  recover  possession  of  the  property  which 
once  belonged  to  her  father  Bansidhar.  She  alleged  that  Bansidhar  had 
made  a  will  in  writing  before  his  death  under  which  she  acquired  a  right  to 


*  First  Appeal    No.  108    of    1891,    from  a    decree    of    Pandit  Raj  Nath  Sahib, 
Subordinate  Judge  of  Moradabad,  dated  the  12th  February  1894. 

(1)  17  0,  272.  .        .  (2)  15  A.W.N.  (1895)  87. 
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his   property  ;    she  also  said  that  she  was  Bamsidhar's  heir  according  to       1896 
Hindu  law  and  was,  aa  such,  entitled  to  the  property.     The  defendants     FEB.  ao. 
claimed  to  be  the  heirs  of  Bansidbar,  on  the  allegation  that  the  property 
was  the  joint  ancestral  property  of  them  and  Bansidhar,  and   they  denied     APPEL- 
the   will.     The  lower    Court  has  found  the  will  to  be  genuine,  it  has  also       LATE 
found  that  the  property  was  the  separate  property  of  Bansidbar,  and    it      CIVIL. 
has  decreed  the  claim.  ' 

The  learned   Counsel  who    has    appeared    here   for    the  defendants  18  A.  260= 
appellants  has  not  questioned    the  finding  of  the  Court  below  as  to  the    16  A.W.N 
genuineness  of    the    will.     What,  he  contends   is  that  the  plaintiff,  not    (1896)  U. 
having  obtained  probate  of  the  will  on  which  she  relies,  is  not  entitled  to 
maintain  the  suit  on  the  strength  of  the  will. 

We  are  unable  to  accede  to  this  contention.  The  only  Act  of  the 
Legislature  which  provides  for  the  grant  of  probate  of  wills  of  Hindus 
in  these  Provinces  is  Act  No.  V  of  1881.  That  Act  does  not  contain 
any  provisions  similar  to  the  provisions  of  s.  187  of  the  Indian 
Succession  Act,  which  are  to  the  effect  that  a  right  as  executor  or 
legatee  under  a  will  cannot  be  established  in  any  Court  without  obtaining 
probate  of  the  will.  That  section  was  extended  to  Hindus  by  the 
-Hindu  Wills  Act  of  1870,  but  the  Hindu  Wills  Act  is  applicable  only 
to  the  Lower  [262]  Provinces  of  Bengal  and  to  the  towns  of  Bombay 
and  Madras.  From  the  fact  that  the  Probate  and  Administration 
Act,  1881,  contains  no  provision  similar  to  that  contained  in  s.  187  of 
the  Indian  Succession  Act,  it  must  be  presumed  that,  save  where 
the  Hindu  Wills  Act,  1870,  is  in  force,  it  is  not  obligatory  on  a 
person  claiming  under  the  will  of  a  Hindu  to  obtain  probate  of  the  will 
before  instituting  his  claim.  This  view  was  adopted  in  the  case  of  Krishna 
Kinkur  Hoy  v.  Panchuran  Mundul  (1)  and  a  similar  view  was  taken  by 
this  Court  in  Thakurain  v.  Bam  Charan  (2).  We  are  accordindly  of  opi- 
nion that  the  plaintiff  was  not  precluded  from  maintaining  her  suit  by 
reason  of  her  not  having  obtained  probate  of  the  will  of  her  father.  No 
other  question  was  raised  before  us.  The  defendants'  allegation  as  to  the 
family  and  the  property  being  joint  was  negatived  by  the  evidence  of 
Balram,  defendant.  In  our  judgment  the  decree  of  the  Court  below  was 
right,  We  dismisss  this  appeal  with  costs. 

Appeal  dismissed. 

ISA.  262  =  16  A.W.N.  (1896)42. 

APPELLATE   CIVIL. 
Before  Mr.  Justice   Burkitt. 


BHAGWAN  SINGH  AND  OTHERS  (Objectors')  v. 

UMMAT-UL-HASNAIN  AND  OTHERS  (Decree-holders)  * 

[21st   February,  1896.] 

Civil  Procedure  Code,  s.  583 — Application  for  refund  of  money  paid  6jy  a  successful  pre- 
emptor,  the  decree  for  pre-emption  having  been  upset  on  appeal —Interest. 

A.  plaintiff  in  a  pre-emption  suit  obtained  a   deoree   and  paid   into  Court  the 
pre-emptive  price  as  stated  in  that  deoree,  and  the  mouey  was  drawn  out  of  Court 

*  First  Appeal  No.  191  of  1894, -from  a  deoree  of  Babu  Kishote  Lai,   Subordinate 
Judge  of  Gbazipur,  dated  the  26th  June  1894. 

(1)  17  C.  272.  (2)  15  A.W.N.  (1895)  87. 
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|ggg  by  the  vendor.     Subsequently  the  decree  was  reversed  on  appeal,   and  the  plain- 

tiff then  applied  under  B.  583  of  the  Code  of  Civil  Procedure  for  a  refund  of 
the  money  paid  into  Court  as  above  described  with  interest.     Held,  that  the 
pre-emptor  was  entitled  to  a  refund  of  the  money  together  with  interest  up  to 
APPEL-  date  of  repayment.     Rogers  v.  The  Ccmptoir  D'Escompte  de  Paris  (1),  followed. 

LATE  Jaswani  Singh  v.    Dip  Singh    (2),  referred  to.     Haiti   Prasad   v.  Chattarpal 

Dubej  (3),  dissented  from. 

CIVIL.     £R    2Q  A  48Q  .  19  Ind  Oag>  1 5 

THE  faots  of  this  case  are  thus  stated  in  the   judgment    of  the  first 
16  A.W.N.    Court  (Subordinate  Judge  of  Ghazipur). 

(1896)  42,  [263]  "  Syed  Muhammad  Husain  Khan,  who  is  now  represented  by 

Musammat  Ummat-ul-Hasnain,  Musammat  Ashraf-un-nissa  Begam  and 
Musammat  Eazia  Begam,  obtained  a  pre-emption  decree  from  this  Court 
on  the  lObh  of  September,  1839.  As  directed  by  the  decree,  they  deposited 
Ks.  6,500  in  Court  on  the  20hh  of  December,  1889.  A  part  of  this  money 
•was  paid  to  the  judgment-debtors.  The  decree  of  this  Court  was  set 
aside  by  the  JBLigh  Court  on  the  8sh  of  April,  1891.  The  decree-holders 
now  apply  under  s.  583  of  the  Code  of  Civil  Procedure  for  recovery  of 
Es.  6,096-5  0  as  principal  and  Bs.  2,520  as  interest  on  the  same  at  12  per 
cent,  per  annum.  The  judgment-debtors  state  that  as  the  decree  of  the 
High  Court  does  not  order  restitution  of  the  money  paid  by  the  decree-- 
holders as  pre-emptors,  the  latter  cannot  recover  it  in  the  execution 
department ;  that  the  Decree-holders  are  not  entitled  to  recover  any 
interest,  and  that  the  accounts  given  in  the  application  for  execution  are 
not  correct." 

The  Court  of  first  instance  found  generally  in  favour  of  the  applicants 
and  gave  them  a  decree  for  re-payment  of  the  money  claimed,  with  interest 
at  6  per  cent,  per  annum  from  the  date  of  payment  into  Court  to  the  date 
of  the  decree  of  the  High  Court  in  appeal. 

The  judgment-debtors  objectors  appealed  to  the  High  Court,  and  the 
decree-holders  filed  an  objection  under  s.  561  of  the  Code  of  Civil 
Procedure  that  they  were  entitled  to  interest  up  to  the  date  of  payment. 

Mr.  Amir-ud-din,  for  the  appellants. 

Munshi  Ram  Prasad  and  Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

BUBKITT,  J. — This  is  an  appeal  in  execution  proceedings.  It  appears 
that  the  original  suit  was  one  for  pre-emption  in  which  the  pre-emptor 
was  successful  and  obtained  a  decree  for  pre-emption,  conditional  on  his 
paying  the  sum  of  Rs.  6,500  to  the  credit  of  the  defendants,  by  a  certain 
date.  That  money  was  paid  in,  and  has  been  drawn  out  of  Court  by 
the  defendants.  Subsequently  the  pre-emption  decree  was  reversed,  and 
the  plaintiff  was  declared  not  [264]  entitled  to  pre-empt  the  property.  The 
present  proceedings  have  been  taken  under  s.  583  of  the  Code  of  Civil  Pro- 
cedure for  restitution  of  the  amount  paid  by  the  defeated  pro  emptor  and 
drawn  out  of  Court  by  the  opposite  party. 

There  was  a  question  as  to  whether  the  proceedings  could  be  taken 
under  s.  583,  and  one  of  the  grounds  of  this  appeal  touches  that  question. 
It  has  not,  however,  been  pressed.  The  other  point  is  as  to  whether 
the  present  appellant,  the  defeated  pre-empbor,  is  entited  to  interest  or 
the  money  which  he  deposited  in  Court  and  which  was  drawn  out  by  the 
opposite  party.  The  lower  Court  has  held  that  he  was  so  entitled.  In 
my  opinion  that  decision  is  right.  Tha  case  of  Rogers  v.  The  Gomptoir 

(1)  L.E.  3  P.O.  465.  (2)  7  A.  432.  (3)  8  A.W.N.  H888)  287. 
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D'EsCompte  de  Paris  (1)  is  conclusive  on  that  point,  and  was  cited  on  a 
former  occasion  in  this  Court  in  the  case  of  Jaswant  Singh  v.  Dip 
Singh  (2).  It  is  true  that  in  another  case  in  this  Court — Haiti  Prasad  v. 
-Chatarpal  Dubey  (3) — a  single  Judge  of  this  Court  took  a  contrary  view, 
but  in-  this  conflict  of  authority  I  consider  that  I  am  bound  to  follow  the 
authority  of  their  Lordships  of  the  Privy  Council.  This  appeal  therefore 
fails  and  is  dismissed  with  costs. 

I  have  also  to  consider  an  objection  under  s.  561  of  the  Code  of 
Civil  Procedure  by  the  respondents.  The  contention  in  that  objection  is 
that  the  respondents  are  entitled  to  a  larger  sum  as  interest  than  has  been 
given  to  them  by  the  Court  below.  That  Court  allowed  interest  only  up 
to  the  date  on  which  the  High  Court  reversed  the  decree  for  pre-emption 
and  refused  interest  subsequent  to  that  date.  The  respondents,  objectors, 
contend  that  they  are  entitled  to  interest  up  to  the  date  when  the  money 
may  be  actually  refunded  to  them.  Ou  the  authority  of  the  Privy  Council 
case  cited  above,  I  am  of  opinion  that  that  contention  is  correct,  for  it 
must  not  be  forgotten  that  the  opposite  party  drew  the  money  out  of  Court 
and  will  have  had  the  use  of  it  until  they  are  compelled  to  refund  it  in 
these  execution  proceedings.  I  must  therefore  allow  this  objection  and 
direct  the  lower  appellate  Court  that  in  [265]  further  proceedings  in  exe- 
cuting this  decree  interest  at  the  usual  rate  (6%)  is  to  be  allowed  to  bhe 
objectors  Ummat-ul-Hasnain  and  others  up  to  the  date  of  payment  in 
execution.  The  objectors  are  entitled  to  costs. 

Appeal  dismissed. 


ISA.  263  (F.B,)  =  16  A.W.N,   (1896)80, 
FULL  BENCH.  • 

Before   Sir  John  Edge,  Kt.,  Chief  Justice,   Mr.  Justice  Knox,  Mr.  Justice 
Blair,  Mr.  Justice  Banerji,  Mr.  Justice  Burkitt  and  Mr.  Justice  Aikman. 


SHIB  LAL  (Plaintiff]  v.  AZMAT-ULLAH  AND  OTHERS  (Defendants).* 
[25  ch  February,  1896.] 

Act  No.  IV  r>f  1882  (Transfer  of  Properly    Act)  .si.     130,     135  —  Actionable    claim- 
Assignment  of  simple  mortgage  before  due  date. 

The  term  "  actionable  claim"  us  used  in  s  130  of  Act  No.  IV  of  1882 
means  a  claim  in  respect  of  which  a  cause  of  action  has  already  matured  and 
which,  subject  to  procedure,  may  be  enforced  by  suit. 

Held  that  the  assignment  for  value  of  a  simple  mortgage  before  the  due  date 
of  the  mortage  is  not  a  sale  of  an  actionable  claim  within  the  meaning  of 
s.  135  of  Act;  No.  IV  of  1382,  .Rani  v.  Ajudhia  Prasad  (1)  referred  to  and 
explained. 

[R.,  30  M.  235  =  17  M.L.J.  87.] 

THE  facts  of  this  case  are  briefly  as  follows  : — On  the  17th  of  July 
1876,  one  Karira-ullah,  the  father  of  some  of  the  defendants  to  the  suit, 
having  borrowed  Bs.  2,000  from  Baldeo  Sahai,  husband  of  one  of  the  other 
defendants,  executed  an  hypothecation  bond  in  his  favour.  On  the  7th 
of  July  1888,  accounts  were  adjusted  batween  the  parties  and  a  fresh  bond 
for  Ra.  4,452  was  given.  This  latter  bond  however  was  not  executed  by 

•  First  Appeal  No.  4  of  1994  from  a  decree  ol  Maulvi  Aziz-al  Rahman,  Officiating 
Subordinate  Judge  of  Moradabad,  dated  the  12th  October  1893. 

(1)  L,  B.  3  P.C.  465.  (2)  7  A,  432. 

(3)  8  A.W.N.  (1888)  287.  (4)  16  A.  315. 
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1896        Karim-ullah,  bub  by  oneRusbam  Khan,  under  a  general  power-of-abtorney. 

FEB.  25.,    The  labter  of  bhe  two  bonds  was  payable  in  a  year  from  ibs  execution.  On 

the  20fch  of   June,  1889,  Musammat  Mulia,  as  heir  to  Baldeo  Sahai,  sold  to 

FULL       Ship  Lai,  the  present  plaintiff  the  bond  of  bhe  7th  July,  1888.  The  plaint- 

BENCH.     iff,  on  the  12th  July,  1893,  brought  his  suit  on  this  bond  in  the  Court  of 

the  Subordinate  Judge  of  Moradabad.     The  Subordinate   Judge  dismissed 

the  suit,  holding  that  the  execution  of  the  bond  was  not  proved. 

[266]  The  plaintiff  appealed  to  the  High  Court,  and  when  the  appeal 
•"•    came  on  for  hearing,  the  respondents  raised  the  question  whether  in  any 
8®-     case  the  appellant    was   entitled   to  more  than  would  be  due  to  him  under 
s.    135   of  the  Transfer    of    Propeity    Act.     This    question    was  there- 
upon referred  to  bhe  Full  Bench  together  with  the  question  whether  such 
a  defence  could  be  raised  for  the  first  time  in  appeal. 

Pandit  Sundar  Lai  and  Munshi  Gobind  Prasad,  for  the  appellant. 
Muoshi  Jwala  Prasad,  Babu   Bishnu  Chandar  and  Maulvi  Ghulam 
Mujtaba,  for  the  respondent. 

The  judgment  of  the  Court  [EDGE,  C.  J.,  KNOX,  BLAIR,  BANERJI, 
BURKITT  and  AIRMAN,  JJ.]  was  delivered  by  EDGE,  C.  J. 

JUDGMENT. 

The  suit  in  which  this  reference  to  the  Full  Bench  has  arisen  was  one 
for  sale  under  s.  88  of  the  Transfer  of  Property  Act.  The  plaintiff  in 
the  suit  was  bhe  assignee  of  an  alleged  simple  mortgage-bond  upon  which 
the  suit  was  brought.  The  execution  of  the  bond  was  denied.  The  first 
Court  found  that  the  bond  had  not  been  made  by  the  alleged  mortgagor 
and  dismissed  the  suit.  On  appeal  to  this  Court  the  suit  was  decreed  in 
the  absence  of  the  defendant  respondent ;  but,  on  its  being  proved  that  it 
was  through  misadventure  'that  the  defendant  was  not  represented  at  the 
hearing  in  this  Court,  the  ex  parte  decree  of  this  Court  was  set  aside  and 
the  appeal  reinstated  on  the  list  for  hearing.  When  the  appeal  came  on  to 
be  heard  the  vakil  for  the  respondent  claimed  that  his  client  was  entitled 
to  take  advantage  of  s.  135  of  the  Transfer  of  Property  Act.  Two 
questions  were  referred  for  decision  to  the  Full  Bench.  The  first  question 
was : — "  Is  the  assignment  for  value  of  a  simple  morbgage  before  the  due 
date  of  the  mortgage  a  sale  of  an  actionable  claim  within  the  meaning  of 
a.  135  of  Act  No.  IV  of  1882  ?  "  The  second  question  was  :— "  If 
such  assignment  is  the  sale  of  an  actionable  claim,  can  the  defendants 
respondents  at  this  stage  of  the  litigation  avail  themselves  of  s.  [267] 
135  ?  "  The  assignment  in  question  was  made  before  the  mortgage  money 
became  payable. 

We  have  been  referred  in  the  course  of  the  arguments  to  the  follow- 
ing oases  : — Lala  Jugdeo  Sahai  v.  Brij  Behari  Lai  (l)  Modun  Mohun  Dut 
v.  Futtar-un-nissa  (2),  Rathnasami  v.  Subramanya  (3),  Singaracharlu  v. 
Sivabai  (4),  Ramachandra  v.  Venkatarma  (5),  Hakim-un-nissav.  Doe  Na- 
rain  (6),  Moti  Ram  v.  Jeth  Mai  (7),  Rani  v.  Adjudhia  Prasad  (8),  Muchiram 
BariJc  v.  Ishan  Chunder  Chuckerbutti  (9),  Ramakrishnan  v.  Kurikal(lQ), 
and  Jamal-ud-din  Khan  v.  Baij  Nath  (11). 

The  answer  to  the  first  question  must  depend  in  our  opinion  upon 
the  construction  of  s.  130  of  the  Transfer  of  Property  Act.  On  the 
one  hand,  it  has  been  contended  that  that  section  which  is  a  section  of 
definition  applies  not  only  to  a  claim  at  present  capable  of  enforcement 

(1)  12  C.  505.  (2)  13  C.  297.  (3)  11  M.  56.  (4)  11  M.  498. 

(5)  13  M.  516.  (6)  13  A.  102.  (7)  16  A.  313,  (8)  16  A.  315. 

(9)  21  C.  568.  (10)  11  M.  445.  (11)  10  A.W.N.  (1890)  24. 

884 


¥111]  SHIB   LAIi  V.  AZMAT-ULLAH  18  All.  269 

by  suits  in  the  Civil  Court  but   also  fco  a  claim  in  respect   of  which  the       1896 
cause  of  action  has  not  at  present    arisen,    but  which    in  the   future  will     FEB.  25, 
mature  infeo  a  claim  which  will  then  ba  enforceable  in  a  Civil  Court.     The 
wording   of   s.  130  is  not  absolutely    free    from  doubt,  but     it     is  im-       FULL 
possible  for  us  to  hold  that  a    claim,  is  actionable  unless   it  is  a  claim  in     BENCH, 
respect  of  a  cause  of  action  which  has  already  matured  and  which,  subject        ~ — 
to  procedure,  may   be  enforced  by  suit.     If   it  -was  the  intention    of  the 
Legislature   that  Chapter  VIII  of  the   Transfer  of   Property  Act  should    jf'^    =M 
apply  not  only  to  claims  in  respect  of  which  at  the  time  of  the  transfer  a  '        • 

cause  of  action  was  complete  and  ripe,  but  also  to  claims  in  respect  of 
which  a  cause  .of  action  had  not  already  arisen,  it  would  have  been 
easy  for  the  Legislature  to  have  used  appropriate  language  to  con- 
vey its  meaning.  We  cannot  construe  the  "actionable  claim"  of 
s.  130  as  co-extensive  with  the  English  legal  term  "chose  in  action." 
Chapter  VIII  of  the  Transfer  of  Property  Act  was  presumably  passed, 
so  far  as  its  principal  provisions  are  concerned,  [268]  in  order  to 
discourage  traffic  in  litigation.  No  doubt  traffickers  in  litigation 
may  purchase  an  unripe  claim,  or  may  wait  and  purchase  a  ripe  claim, 
but  the  Legislature  may  have  thought  that  there  was  good  reason  for 
limiting  the  application  of  s.  135  to  cases  in  respect  of  which  at  or 
before  the  time  of  sale  a  suit  could  have  been  brought  in  a  Civil  Court,  and 
may  have  thought  it  inadvisable  that  s.  135  should  be  applicable  to  the 
transfer  of  claims  which  had  not  matured  into  claims  which  were  action- 
able. If  a  man-  bad  a  cause  of  action,  or  a  supposed  cause  of  action,  good, 
if  the  facts  relied  on  were  true,  he  propably  would  seek  to  enforce  his 
cause  of  action  and  to  derive  the  utmost  benefit  from  it  by  bringing  his 
suit  on  his  own  behalf  in  respect  of  it.  Where,  however,  a  man  transfers 
such  right  as  he  has  to  maintain  a  suit  to  a  third  person  after  his  alleged 
cause  of  action  has  arisen  (and  by  cause  of  action  we  mean  everything 
necessary  to  the  maintenance  of  the  suit),  a  suspicion  would  arise  that  the 
purchaser  was  speculating  in  litigation.  On  the  other  hand,  it  might 
be  impolitic  to  attempt  to  restrain  the  free  transfer  of  claims  which  had  not 
matured  into  causes  of  action.  For  instance  a  merchant  might  sell  a  con- 
signment of  goods  on  the  term  of  a  year's  credit  being  even  for  payment. 
He  might  immediately  afterwards  find  if; "necessary  to  raise  money  to  carry 
on  the  business  or  to  meet  his  liabilities,  and  consequently  might  wish  to  sell 
the  debt,  which  would  not  be  due  and  payable  until  the  expiration  of  the 
year.  The  purchaser  of  that  debt,  even  assuming  that  the  debtor  were  a 
man  of  credit  and  responsibility,  would  not  give  the  full  value  of  the  debt  at 
the  time  when  the  debt  would  become  payable.  He  would  give  at  the  out- 
side the  present  value  of  a  debt  of  that  amount  payable  one  year  hence.  It 
is  obvious  that  in  such  a  transaction  the  price  actually  paid  would  be  the 
then  discount  value.  The  interest  which  a  Court  might  allow  might  not 
be  an  adequate  compensation  for  the  loss  to  the  purchaser  of  the  use  of 
the  money  paid  as  the  actual  price.  Again,  if  s.  135  were  toapyly  to  the 
sale  of  a  claim  which  had  not  been  actionable  at  the  time  of  the  sale,  it 
would  apply  in  the  following  case.  A  man  insures  his  life  for  Bs.  20,000 
[269]  payable  on  bis  death.  Owing  to  the  necessity  of  finding  money  for 
his  business  he  is  obliged  to  assign  for  value  the  policy  which  he  holds  on 
his  own  life.  At  the  time  of  the  sale  the  present  value  of  the  policy  might 
be  only  Bs.  1,000,  and  yet,  if  the  purchaser  paid  Ba.  1,000  for  it  and 
8.  135  applied,  the  Insurance  Company  could  avail  themselves  of 
s.  135  at  the  death  of  the  person  insured  and  discharge  their  liability 
•by  payment  of  Bs.  1,000  and  some  interest.  There  is  no  case,  so  far  as 
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1896  we  are  aware,  in  which  an  actionable  claim  has  been  held  to  be  a  claim 
FEB.  25.  in  respect  of  which  at  the  date  of  transfer  an  action  could  not  have  been 
brought.  In  this  case,  as  the  assignment  of  the  simple  mortgage  took 
place  before  the  debt  for  which  the  mortgage  was  security  became  due 
and  payable,  and  consequently  before  a  suit  could  have  been  maintained 
for  the  payment  of  that  debt  and  for  the  enforcement  or  discharge  of  the 
'  debt  by  sale  of  the  mortgaged  property,  we  hold  that  the  defendants- 

1ft  AWN  re8P°Ddents  could  not  avail  themselves  of  s.  135. 

The  Full  Bench  decision  of  this  Court  in  the  case  of  Rani  v. 
1  '  Ajudhia  Prasad  (1)  did  not  decide  this  precise  point.  It  was  there  said  by 
the  Court: — "  Now  there  cannot  be  any  doubt  in  this  case  that  on  the 
facts  the  original  mortgagee,  bad,  when  he  sold  to  the  present  plaintiff  his 
rights  under  the  mortgage,  a  claim  against  the  mortgagors  which  a  Civil 
Court  would  recognise  as  affording  grounds  for  granting  the  relief  contem- 
plated by  s.  68  of  Act  No.  IV  of  1882,  plus  the  right  to  ask  for 
the  sale  of  the  property  in  satisfaction  of  the  debt  as  contracted  for  by  the 
mortgage."  The  latter  portion  of  the  sentence  which  we  have  quoted  was 
probably  not  sufficiently  explicit.  It  was  not  intended  to  suggest  that  a 
usufructuary  mortgagee  as  such  could  obtain  a  decree  for  sale  on  his  mort- 
gage of  the  mortgaged  property.  What  we  intended  to  express  in  that  case 
was  that  the  usufructuary  mortgagee  having  been  kept  out  of  possession 
might  maintain  a  suit  for  the  mortgage  money  and  in  execution  of  his  money- 
decree  in  that  suit  might  obtain  the  sale  of  the  hypothecated  property  as 
the  whole  [270]  or  part  of  the  property  of  the  judgment-debtor.  The 
Court  ordering  execution  of  the  decree  might  order  a  sale  of  other  property 
and  not  of  the  hypothecated  property.  We  refer  to  this  in  order  to  avoid 
any  mistake  as  to  our  meaning. 

Under  these  circumstances  it  is  not  necessary  to  answer  the  second 
question  referred  to  the  Full  Bench,  With  this  answer  the  appeal  wilt 
go  back  for  disposal  to  the  Bench  which  made  the  reference. 


18  A.  270  (F.B.)  =  16  A.W  N.  (1896)  89. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  'Chief  Justice,  Mr.  Justice  Knox, 

Mr.  Justice  Blair,  Mr.  Justice  Banerji,  Mr.  Justice  Burkitt  and 

Mr.  Justice  Aikman. 


SHEO  NARAIN  EAI  AND  OTHERS  (Defendants]  v.  PARMESSAR  RAI 
AND  OTHERS  (Plaintiffs)*     [28th  March,  1896.] 

Act  No.  ZIIc/1881  (N.W.P.  Rent  Act),  ss.  36,39,95,  (e),  96(b)- Jurisdiction— Civil  and 
Revenue  Courts — Suit  in  a  Civil  Court  for  a  declaration  on  a  question  of  title  decid- 
ed by  a  Court  of  Revenue  under  s.  39  of  Act  No.  XII  of  1881— Res  judicata. 

The  defendants  served  a  notice  of  ejeotment  under  s.  36  of  Act  No.  XII  of  1931 
on  the  plaintiffs,  alleging  the  plaintiffs  to  be  their  sub-tenants  and  themselves  to 
be  tenants  with  a  right  of  occupancy.  The  plaintiffs  objected  that  they,  and 
not  the  defendants,  were  the  tenants-in-ohief  of  the  land  in  question.  This 
objection  was  decided  under  s.  39  of  the  said  Act,  by  a  Court  of  Revenue 
adversely  to  the  plaintiffs.  The  plaintiffs  thereupon  sued  in  a  Civil  Court  for  a 
declaration  that  they  were  tenants  with  a  right  of  occupancy  and  for  mainte- 
nance of  possession. 

*  Second  Appeal  No.  513  of  1893  from  a  decree  of  Pandit  Bansidhar,  Subordinate 
Judge  of  Ghazipur,  dated  the  17th  April  1893,  reversing  a  decree  of  Babu  Srish  Chatda 
Base,  Munsif  of  Ghazipur,  dated  the  24th  December,  1892. 

(1>  16  A.  315. 
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Held  that,  inasmuch  as  s.  96  (6)  of  Act  No.  XII  of  1881  gave  to  a  decision 
of  a  Court  of  Revenue  undec  s.  39  the  effect  of  a  judgment  of  a  Civil  Court,  the 
hearing  of  the  plaintiffs'  present  suit  by  a  Civil  Court  was  barred. 

The  principle  of  the  decision  in  Tarapat  Ojha  v.  Ram  Ratan  Kuar  (1)  affirm- 
ed. 

The  jurisdiction  of  Civil  Court  and  Courts  of  Revenue  in  the  North-Western 
Provinces  considered. 

[P.,  4  A.L.J.  35  N;  R..  23  A.  360;  27  A.  569  =  2  A.L.J.  283  =  A.W.N.  (1905)  103;1  O.C. 
210  (214)  ;  D.,  L.B.R.  (1393-1900)  429  ;  2  0.0.  28  (32).] 

*  THIS  was  a  reference  to  the  Full  Bench  made  by  an  order  of  a  Divi- 
sion Bench  dated  the  30bh  of  May  1894. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment  of  the 
majority  of  the  Court. 

(1)  15  A.  387. 

*  N.B.  The  following  forms  the  early  stage  of  the  ease.  Though  this  is  not  given  in 
the  case  as  reported  in  13  A.  270,  yet,  for  facility  of  reference  it  hat  been  given  here. — 
ED., 

[Order  of  BANERJI,  J.,  by  which  the  appeal  was  referred  to  a  Divisional  Bench: — 
".The  first  question  which  arises  in  this  appeal  is  whether  the  suit  in  this  case  was 
one  cognizable  by  the  Civil  Court  or  by  a  Court  of  Revenue.  The  property  in  dispute 
is  the  tenancy  holding  of  a  tenant  at  fixed  rates.  The  allegation  of  the  plaintiff-res- 
pondents was  that  the  said  holding  belonged  to  them  in  the  sense  that  they  were  the 
tenants  in  respect  of  that  holding  at  a  fixed  rate  of  rent,  and  that  the  appellants  had 
no  right  to  it,  It  appears  that,  before  the  present  suit  was  instituted,  the  appel- 
lants applied  to  the  Revenue  Court  for  the  ejectment  of  the  respondents,  on  the  allega- 
tion that  the  respondents  were  their  sub-tenant?.  The  respondents  denied  the  alleged 
sub-tunanoy,  but  the  Revenue  Court  overruled  their  objection  and  ordered  their  eject- 
ment. Thereupon  the  present  suit  was  instituted,  and  they  claimed  a  declaration  of 
their  right  to  the  holding  and  maintenance  of  this  possession,  It  is  contended  that  this 
was  not  a  suit  of  which  the  Civil  Court  could  take  cognizance.  I  am  of  opinion 
that  this  contention  is  untenable.  The  claim  as  laid  in  the  plaint  is  one  which 
Could  not  be  brought  in  a  Court  of  Revenue  under  s.  93  or  s.  94  of  Act  No.  XII  of 
1881.  It  is  one  for  the  establishment  of  right  to  a  tenancy  holding  in  the  character 
of  tenant,  in  other  words,  the  question  between  the  parties  is,  whether  the  fixed 
rate  holding  in  dispute  is  the  holding  of  the  plaintiffs-respondents  or  that  of  the 
defendants-appellants.  It  is  a  pure  question  of  right  to  the  holding  and  not  a 
question  as  to  the  status  of  the  plaintiffs  as  tenants  of  the  holding.  If  a  landlord 
applies  to  a  Revenue  Court  for  the  ejectment  of  a  person  who  is  alleged  to  be  bis 
tenant  and  succeeds  in  that  Court,  and  the  alleged  tenant  subsequently  brings  a  suit 
in  the  Civil  Court  for  a  declaration  that  he  has  the  proprietary  right  to  the  land  in 
question,  and  denies  the  proprietary  title  of  his  alleged  landlord,  that  undoubtedly 
would  be  a  suit  not  cognizable  by  a  Court  of  Rbvenue  and  would  properly  lie  in  a  Civil 
Court.  In  this  case,  although  the  subject-matter  of  the  suit  is  the  holding  of  a  tenant 
at  fixed  rates,  the  question  between  the  parties  is  one  of  title  between  rival  claimants 
to  the  holding,  in  the  same  way  as  in  the  suit  last  referred  to  the  dispute  was  one  of 
title  only.  Of  course  if  the  plaint  was  framed  in  such  a  way  as  to  make  the  claim  laid 
in  it  one  of  a  nature  cognizable  in  a  Court  of  Revenue  under  s.  93  or  s,  95  of  Act 
No.  XII  of  1881,  the  Civil  Court  could  not  entertain  it  simply  on  the  ground  of  the 
denial  of  the  plaintiffs'  title  by  the  defendant.  This  was  what  was  held  by  the  Full 
Bench  in  the  case  of  Tcrapat  Ojha  v.  Rain  Ratan  Kuar  (I.L.R.  15  All.  387).  In  this 
view  this  case  is  distinguishable  from  S.  A.  No.  1276  of  1892,  to  which  Mr.  Gobind 
Prasad  has  drawn  my  attention.  In  that  case  the  plaintiff  alleging  that  the  defendant 
was  his  sub-tenant  claimed  possession  against  him.  This  was  a  matter  which  could 
have  formed  the  subject  of  an  application  under  s.  95  of  Act  No.  XII  of  1881,  and  the 
suit  was  therefore  not  cognizable  by  a  Civil  Court.  In  that  case,  however,  it  appears 
that  my  learned  brother  Burkitt  held  that  the  decision  of  the  Revenue  Court  operated  as 
res  judicata  between  the  parties  as  to  the  nature  of  their  right  to  the  holding  which  was 
in  dispute  in  that  case,  and  Mr.  Gobind  Prasad  has  relied  upon  it  in  support  of  his 
second  plea  in  appeal.  ("  Because  the  Revenue  Court  having  determined  the  plaintiffs 
to  be  shikni  tenants  of  the  appellants  the  Civil  Court  has  no  jurisdiction  to  make  a 
contrary  declaration  ").  The  question  is  one  of  importance,  and  I  have  doubts  in  my 
own  mind  as  to  whether  in  a  suit  such  as  the  one  before  me  the  decision  of  a  Court  of 
Revenue  can  be  regarded  as  res  judicata,  I  therefore  refer  the  case  to  a  Bench  of  two 
Judges.] 
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Munshi  Gobind  Prasad  for  the  appellants. 
Munshi  Jioala  Prasad  for  tbe  respondents. 

JUDGMENT  OF  THE  WHOLE  COURT. 

[271]  EDGE,  G.J.  KNOX,  BLAIR,  BANKKJI  and  BURKITT,  JJ. — In 
the  suit  in  which  this  second  appeal  has  been  brought  the  question  between 
the  parties  is  whether  the  plaintiffs  or  the  defendants  are  the  tenants  at  fixed 
rates  of  certain  lands  to  which  Act  No.  XII  of  1881  applies.  The  plain- 
tiffs allege  that  they  are  the  tenants  at  fixed  rates  of  tbe  land  in  question. 
On  the  other  hand,  the  defendants  allege  that  they  are  tenants  at  fixed 
rates  of  those  lands  and  that  the  plaintiffs  were  tbeir  under-tenants.  The 
defendants  had,  under  s.  36  of  Act  No.  XII  of  1881,  caused  a  written 
notice  of  ejectment  to  be  served  upon  the  plaintiffs  in  respect  of  those 
lands.  The  plaintiffs  within  thirty  days  of  the  service  upon  them  of  the 
notice  of  ejectment  made  an  application  to  tbe  Collector  of  the  district 
contesting  their  liability  to  be  ejected  and  denying  that  they  were  tenants 
of  the  defendants  and  alleging  that  they,  and  not  the  defendants,  were  the 
tenants-in-chief  under  the  zemindar  of  tbe  lands.  The  Collector,  under 
s.  39  of  tbe  Act,  determined  adversy  to  the  plaintiffs  the  question  of  their 
liability  to  be  ejected  on  the  notice  of  ejectment  which  the  defendants  had 
caused  to  be  served  on  the  plaintiffs.  Thereafter  the  plaintiffs  brought  this 
suit  praying  for  the  declaration  of  their  right  as  the  tenants  of  the  holding 
and  for  maintenance  of  possession.  The  defendants  pleaded  that  they,  the 
defendants, were  the  tenants  at  fixed  rates  of  the  land  and  that  the  plaintiffs 
were  their  under-tenants.  The  defendants  also  pleaded  the  decision  of  the 
Collector  under  s.  39  of  Act  No.  XII  of  1881  as  a  bar  to  this  suit. 

*  The  Munsiff  held  that    tbe  suit  was  one  for  the  Civil  Court,  but 
dismissed  it  for  other  grounds. 

*  the  plaintiffs  appealed.     The  Subordinate  Judge  allowed  the  appeal. 
From  that  decree  tbe  defendants  brought  this  appeal. 

When  the  appeal  was  called  on  for  hearing  ifc  was  admitted  by  the 
vakil  who  appeared  for  the  defendants  that  the  third  ground  in  the  memo- 
randum of  appeal,  which  was  that  the  proviso  to  s.  42  of  the  Specific 
Eelief  Act  barred  the  suit,  could  not  be  supported  on  the  facts.  The 
appeal  was  thereupon  referred  to  the  Full  Bench  on  tbe  remaining  two 
grounds,  in  the  memorandum  [272]  of  appeal,  which  were  that  s.  95 
of  Act  No,  XII  of  1881  barred  the  suit,  and  that  tbe  decision  of  the 
Court  of  Revenue  on  the  question  as  to  the  liability  of  the  plaintiffs  to 
be  ejected  was  final  and  could  not  be  questioned  in  this  suit. 

For  the  defendants  it  was  contended  that  the  principle  of  the  Full 
Bench  decision  in  Tarapat  Ojha  v.  Ram  Ratan  Kuar  (1)  applied  in  this 
case,  and  it  was  further  contended  that  even  apart  from  that  Full  Bench 
decision,  s.  95  of  Act  No.  XII  of  1881  barred  this  suit,  and  that  the 
decision  of  the  Court  of  Revenue  on  tbe  title  of  the  parties  was  con- 
clusive. 

OQ  the  part  of  the  plaintiffs  it  was  contended  that  the  question  as  to 
whether  or  not  the  Civil  Court  had  jurisdiction  to  hear  this  suit  and 
to  determine  it  contrary  to  the  decision  of  the  Court  of  Revenue  was  not 

*   For  these  two  paras  we  find  the  following  in  16  A.W.N.  (1896)  59  (60)  :— 
Tbe  Munsif  holding   that  the   suit  was   one  for  the   Civil  .Court   and -finding  the 
facts  in  favour  of   the  plaintiffs,  gave    them  the  decree   for  which   they  bad  asked.  The 
defendants  appealed.     The  Subordinate   Judge  agreed    with  the   Munsif  and  dismissed 
the  appeal.     From  that  decree  tbe  defendants   brought  this  appeal. 

(1)  15  A.  387. 
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concluded  by  the  principle  of  the  Full  Bench  decision^above  referred  to ; 
and  further,  that  the  Civil  Court  had  jurisdiction  to  hear  the  suit  and 
was  not  bound  by  the  decision  of  the  Court  of  Revenue. 

In  addition  to  the  Full  Bench  case  already  referred  to,  the  following 
authorities  wero  cited  in  the  arguments : — Fakeer  Koree  v.  Sheo  Sarun 
Singh  and  Behroom  Singh  (1),  Gooroo  Doss  Boy  v.  Bishtoo  Churn  Bhutta- 
charji  (2),  Dhonaye  Mundul  v.  Arif  Mundul  (3),  Juddoonath  Sein  v.  Ram 
Coomar  Chattarjee  (4),  Janessur  Doss  v.  Goolzaree  Lall  (5),  Khugowlee 
Sing  v.  Hossein  Buv  Khan  (6),  Mata  Parshad  v.  Janki  (7),  Musammat 
Ghisa  v.  Didari  (8),  Shimbhu  Narain  Singh  v.  Bachcha  (9),  Husain  Shah 
v.  Gopal  Bai  (10),  Kanahia  v.  Bam  Kishen  (11),  Gopal  v.  Uchabal  (12), 
Sukhdaik  Misr  v.  Karim  Chaudhri  (33),  Birbal  v.  Tika  Bam  (14), 
Palat  Kuari  v.  Bhinak  Kuari  (15),  Lalji  v.  Nuran  (16),  Bibban  v.  Partab 
Singh  (17),  Antu  v.  Ghulam  [273]  Muhammad  Khan  (18),  Sheodisht  Narain 
Singh  v.  Bameshar  Dial  (19),  Arjan  v.Battu  (20),  Mahesh  Bai  v.  Chandar 
Bai  (21),  and  Sakina  Bibi  v.  Swarath- Bai  (22).  Wilberforce  on  the 
Construction  of  Statute?,  p.  15,  was  also  referred  to. 

This  is  one  of  that  class  of  cases  which  exemplifies  the  mischief 
which  arises  when  the  jurisdiction  of  Courts  created  by  the  Legislature 
is  not  plainly  and  explicitly  and  sharply  defined.  That  mischief  is 
intensified  when,  as  in  these  Provinces,  there  are  two  sets  of  Courts,  the 
Courts  of  Revenue  and  the  Civil  Courts,  each  having  in  some^matters 
exclusive  jurisdiction,  whilst  as  to  other  matters  the  question  as  to  which 
of  such  Courts  has  exclusive  jurisdiction  depends,  not  upon  plain  and 
explicit  language  of  the  Legislature,  but  upon  inferences  to  be  drawn  from 
a  painstaking  examination  of  a  variety  of  sections  in  an  Act  and  upon 
general  principles  of  jurisprudence  upon  which  it  is  assumed  that  the 
Legislature  has  acted. 

It  may  be  assumed  that  the  Legislature  did  not,  in  creating  in  these 
Provinces  Civil  Courts  and  Courts  of  Revenue,  intend  to  cause  confusion 
by  conferring  upon  those  Courts  conflicting  jurisdiction  in  any  case,  and 
did  not  intend,  for  .example,  that  a  question  of  title  to  land  should  be  liti- 
gated in  a  Court  of  Revenue  from  the  Collector  through  the  Commissioner 
up  to  the  Board  of  Revenue,  and  that  the  same  title  to  the  same  land 
should  subsequently  be  litigated  between  the  same  parties  from  the  Court 
of  a  Munsif  through  the  Court  of  a  District  Judge  up  to  the  High  Court, 
and  possibly  to  Her  Majesty  in  Council. 

It  may  also  be  assumed  that  the  Lagislature  did  not  intend  to  confer 
upon  Civil  Courts  and  upon  Courts  of  Revenue  any  concurrent  juris- 
diction in  particular  cases  where  the  title  to  lands  was  in  question  with- 
out making  some  provision  by  which  the  decrees  and  the  decisions  of  one 
of  such  Courts  on  such  matters  should  be  binding  upon  the  other  of 
them. 

[274]  The  Act  which  we  have  to  construe  for  the  purposes  of  this 
case  is  Act  No  XII  of  1881. 

It  is  quite  clear  that  Act  No.  XII  of  1881  provides  no  means  by 
which  a  zamindar  can  obtain  ejectment  from  his  land  of  a  trespasser  and 


(1)  S.D.A.  N.W.P.  Vol.  2  (1862)  5J21. 


13)  9  W  R,CR.  306. 

(6)  7  B.L.R    673. 

(8)  7  N.W.P.H.C.R.  257. 
(11)  2   A.  429. 
(14)  4  A.  11 
(17)  6  A.  81. 


(2)  7  W.R.C.«.  186. 
(5)  11  W,R  C.R.  216. 


(4)  9  W.RC.R,  359. 

(7).  7  N.W.P.H.C.R.  226. 

(9)  2  A.  2CO.  (10)  2  A.  428. 

(12)  3  A.  51.  (13)  3^A.  531. 

(15)  1  A.W.N.  (1881)  26.  (16)  5  A.  103. 


(18)  6  A.  110. 


(20)  6  A.W  N.  (1886)  122.       (21)  13  A.  17. 
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1896       that  for  the  ejectment  of  a  trespasser  recourse  must  ba  had  to  a  suit  in 
MARCH  28.  a  Civil  Court. 

It  is  also  quite  clear  from  s.  95  of  that  Act  that  the  Civil  Court 
FULL  has  no  jurisdiction,  except  in  cases  within  the  proviso  to  s.  40  of  Act 
BENCH.  No.  XII  of  1881,  to  decree  at  the  suit  of  a  zamindar  ejectment  of  his 
tenant  from  land  to  which  that  Act  applies,  the  exclusive  jurisdic- 
181.  270  <;jon  jn  8UCh  a  case  being  in  the  Court  of  Revenue.  It  is  also  clear 
(P.B.)=  that  if,  iu  a  notice  of  ejaotmant  served  under  s.  36  of  Act  No.  XII 
IB  A.W.N.  of  1881,  or  at  the  hearing  under  s.  39  of  an  application  by  the 
96)  59.  person  served  with  a  notice  of  ejectment  under  s.  36  contesting  his 
liability  to  be  ejected,  it  appeared  that  the  person  sought  to  be  ejected 
was  not  a  tenant  within  the  meaning  of  s.  36  and  39,  the  Court 
of  Revenue  would  have  no  jurisdiction  to  decide  adversely  to 
the  applicant  his  application  under  ss.  39  contesting  his  liability  to 
be  ejected,  and  in  suoh  case  tbe  Court  of  the  Revenue  would  have  no 
jurisdiction  under  s.  40  to  make  any  order  of  ejectment.  It  is  equally 
clear  thai;  if  in  the  plaint  or  at  the  hearing  of  a  Civil  suit  it  appeared  that 
the  person  sought  to  be  ejeotad  was  a  tenant  of  the  plaintiff  of  land  to 
which  Act  No.  XII  of  1881  applied  and  that  the  proviso  to  s.  40  of  Act 
No.  XII  of  1881  did  not  apply  to  the  case,  the  Civil  Court  would  have 
no  jurisdiction  to  decree  ejectment.  IG  is  also  clear  that,  whether  the 
proceedings  in  ejectment  were  proceedings  under  ss.  36  and  39  of 
Act  No.  XII  of  1881  for  the  ejectment  of  a  person  who  denied  that 
he  was  a  tenant  and  seb  up  title  in  himself,  or  were  by  suit  in  a  Civil 
Court  in  which  the  parson  said  by  tha  plaintiff  to  be  a  trespasser 
alleged  that  he  was  the  plaintiff's  tenant  of  laud  to  which  Act  No.  XII 
of  1881  applied,  the  Court  of  Revenue  in  the  first  case  and  the  Civil 
Court  in  tha  second  would  have  to  try  and  determine  the  question  in 
dispute  between  the  parties  as  to  title  in  order  to  ascertain  whether  the 
[275]  Court  had  jurisdiction  to  grant  relief,  in  the  one  case  to  tbe  person 
who  had,  under  s.  36,  caused  the  notice  of  ejectment  to  be  served  and  in 
the  other  case  to  the  plaintiff  in  ejectment  in  the  Civil  suit.  It  frequently 
happens  that  a  Court  of  Revenue  and  a  Civil  Court  come  to  different  conr- 
elusions  on  the  same  question  of  title  litigated  between  the  same  parties 
in  reference  to  the  same  lands.  In  such  case,  which  decision  is  to  prevail  ?' 
Is  that  decision  to  prevail  which  was  first  given,  or  is  that  decision  to 
prevail  which  was  given  in  the  proceeding  or  suit  first  instituted,  or  is  the 
time  of  one  of  such  Courts  to  be  taken  up  in  arriving  at  a  decision  which 
when  pronounced  will  not  be  binding  on  the  other  Court  and  will  be  for 
all  practical  purposes  a  brutum  fulmen  ?  How  is  such  decision 
to  be  enforced  ?  It  is  clear  that,  unless  a  question  of  title  arising 
in  proceedings  in  ejectment  .under  Act  No.  XII  of  1881  had  been 
determined  between  the  parties  by  a  reference  to  a  Civil  Court  under 
s.  204  of  that  Act  are  in  a  suit  instituted  in  accordance  with  an  order 
of  a  Court  of  Revenue  made  under  s.  208  A  of  that  Acfr,  the  Court  of 
Revenue  would  not  be  bound  by  the  finding  as  to  title  of  a  Civil  Court. 
The  decision  of  an  issue  as  to  title  by  a  Civil  Court  would  not  operate  as 
res  judicata  under  s.  13  of  Act  No.  XIV  of  1882  as  to  the  same  question 
of  title  in  proceedings  under  ss.  36  and  39  of  Act  No.  XII  of  1881, 
although  between  the  same  parties  and  relating  to  the  same  land  ;  and 
similarly  a  decision  of  a  Court  of  Revenue  under  s.  39  of  Act  No.  XII  of 
1881  adverse  to  the  application  under  that  section  contesting  the  liability 
of  the  person  upon  whom  a  notice  of  ejectment  had  been  served  would  not 
operate  as  res  judicata,  under  s.  13  of  Act  No.  XIV  of  1882,  in  a  suit  of 
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ejectment  in  a  Civil  Court  between  the  same  parties,  the  Court  of  Revenue 
not  having  jurisdiction  to  try  a  suit  to  eject  a  trespasser,  and  a  Civil 
Court  nob  having  jurisdiction  to  try  an  application  under  s.  39  of  Act 
No.  XII  of  1881,  contesting  liability  to  ejectment. 

Except  where  there  has  been  an  appeal  allowed 
of  Act  No.  XII  of  1881,  except  when  the  procedure  of 
s.  208  A  of  Act  No.  XII  of  1881  has  been  applied,  and  [276]  except 
where  the  right  to  institute"  a  suit  in  the  Civil  Court  is  specifically 
provided  for  in  that  Act,  no  provision  has  been  made  by  the  Legislature 
binding  a  Court  of  Revenue  to  accept  the  decision  on  a  question  of  title  of 
a  Civil  Court.  Except  in  suits  appsalable  under  s.  189  of  Ach  No.  XII 
of  1881  a  Court  of  Revenue  is  in  no  sense  subordinate  to  any  Civil  Court, 
and  consequently  is  not  bound  to  accept  as  a  subordinate  Court  the  decision 
of  any  Civil  Court,  except  when  the  decision  has  been  passed  in  such  an 
appeal. 

Let  us  see  what  may  be  the  result  of  the  conflict  of  jurisdiction  in 
this  case.  The  Court  of  Revenue,  having  upon  the  application  made 
by  the  plaintiffs-respondents  under  s.  39  of  Act  No.  XII  of  1881,  decided  the 
question  of  their  liability  to  be  ejected  upon  the  notice  which  the  defend- 
ants-appallants  had  caused  to  be  served  upon  them,  the  plaintiffs-respond- 
ents, is  bound,  if  called  upon  for  assistance  by  the  defendants-appellants 
under  s.  40  of  Act  No.  XII  of  1881,  to  order  the  ejectment  of  these 
plaintiffs-respondents,  and,  so  far  as  the  Court  of  Revenue  is  concerned, 
the  principle  of  res  judicata  would  make  applicable  its  decision  under 
s.  39  of  Act  No.  XII  of  1881,  and  not  the  decision  of  the  Civil  Court, 
should  these  pJaintifis-respondents  dispute  either  the  jurisdiction  of  the 
Court  of  Revenue  to  order  under  s.  40  their  ejectment  or  the  title  or 
right  of  the  defendants-appellants  to  obtain  an  order  of  ejectment  under 
s.  40.  In  any  proceeding  under  s.  40  the  decree  of  the  Civil  Court 
which  decided  that  the  plaintiffs-respondents  were  not  tenants  of  the 
defendants-appellants  but  were  the  tenants  at  fixed  rates  of  the  land  would 
be  a  mere  brutum  fulmen. 

The  Civil  Court  could  not  compel  the  Court  of  Revenue  or  the  execu- 
tive officers  or  these  defendants-appellants  to  recognize  the  plaintiffs- 
respondents  as  the  tenants  at  fixed  rates  of  the  land  in  question.  The 
Civil  Court  has  no  power  to  order  an  alteration  of  the  entry  in  the  village 
papers  by  which  the  defendants-appellants  appear  as  the  tenants  at  fixed 
rates  of  the  land  or  to  enforce  such  an  order  if  it  made  it. 

[277]  As  it  is  not  conceivable  that  the  Legislature  could  have  intend- 
ed that  there  should  be  of  its  own  creation  two  sets  of  Courts  in  these 
Provinces,  each  having  jurisdiction  to  determine  the  same  questions  of 
title  to  land  let  to  agricultural  tenants  and  neither  having  any  power  to 
compel  the  other  to  accept  its  decision  by  revision  or  other  procedure  or 
by  process,  we  must  assume  that  in  all  cases  in  which  it  is  clear  that  for 
the  purposes  of  adjudicating  upon  an  application  or  making  a  decree  in  a 
suit  it  was  the  intention  of  the  Legislature  that  the  decision  on  the 
question  of  title  of  the  Court  which  was  given  the  exclusive  juris- 
diction to  entertain  the  application  or  the  suit  which  would  necessarily 
lead  to  the  maintenance  of  the  entries  in  the  village  papers  forming  part 
of  the  record  of  rights,  or  to  the  correction  of  those  entries',  should, 
subject  to  such  rights  of  appeal  as  was  allowed  by  the  Statute,  be  final 
between  the  parties  unless  the  contrary  intention  was  expressed.  The 
Civil  Court  has  no  jurisdiction  to  frame  or  alter,  although  it  may 
interpret,  the  record  of  rights.  The  jamabandi  of  the  village  is  a  part  of 
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the  record  of  rights.  Many  of  the  suita  mentioned  in  s.  93  of  Act  No. 
XII  of  1881  would  depend  in  the  first;  instance  for  their  maintenance  upon 
the  entries  ma'ie  in  the  record  of  rights  of  tha  village  ;  as,  for  example, 
suits  under  clause  (g)  or  clause  (h)  or  clause  (i)  or  clause  (k)  Of  s.  93. 
S.  241  of  Act  No.  XIX  of  1873,  excludes  the  jurisdiction  of  the  Civil 
Courts  over  any  of  tha  matters  in  that  section  mentioned,  and  amongst 
such  matters  are  the  amount  of  revenue,  cess  or  rate  to  ba  assessed  on  any 
mahal  or  part  of  a  mahal,  the  formation  of  the  record  of  rights,  the  deter- 
mination of  the  class  of  a  tenant,  or  the  rent  payable  by  him,  or  the  period 
for  which  such  rent  is  fixed  under  Act  No.  XIX  of  1873,  the  distribution 
of  the  land  or  allotment  of  the  revenue  of  a  mahal  by  partition  and  the 
determination  of  the  rent  to  be  paid  by  a  co-sharer  for  land  held  by  him 
after  the  partition  in  the  mahal  of  another  co-sharer.  The  jurisdiction 
of  Civil  Courfcs  to  try  suits  of  a  civil  nature  which  were  instituted  after 
the  coming  into  force  of  Act  No.  XIV  of  1882  was  conferred  by  s.  11 
of  that  Act.  That  section  is  as  follows  : — "  The  Court  shall  [278]  (subject 
to  the  provisions  herein  contained)  have  jurisdiction  to  try  all  suits  of  a 
Civil  nature,  excepting  suits  which  their  cognizance  is  barred  by  any  enact- 
ment for  the  time  being  in  force." 

By  the  first  paragraph  of  s.  93  of  Act  No.  XII  of  1881  it  is  en- 
acted— "  Except  in  the  way  of  appeal  as  hereinafter  provided,  no  Courts 
other  than  Courts  of  Revenue  shall  take  cognizance  of  any  dispute  or 
matter  in  which  any  suit  of  the  nature  mentioned  in  this  section  might  be 
brought  ;  and  such  suit  shall  be  heard  and  determined  in  the  said  Courts 
of  Revenue  in  the  manner  provided  in  this  Act  and  not  otherwise."  By 
the  first  paragraph  of  s.  95  of  Act  No.  XII  of  1881  ib  is  enacted  as  fol- 
lows : — "  No  Courts  other  than  Courfcs  of  Revenue  shall  take  cognizance  of 
any  dispute  or  matter  on  which  any  application  of  the  nature  mentioned  in 
this  section  might  be  made  ;  and  such  applications  shall  be  heard  and  deter- 
mined in  the  said  Courts  in  manner  provided  under  this  Act  and  not  other- 
wise." S.  189  of  Act  No.  XII  of  1881  gives  in  certain  cases  an  appeal  to  the 
District  Judge  or  the  High  Court  from  the  decision  of  the  Collector  of  the 
District  or  Assistant  Collector  of  the  first  class  in  all  suits  mentioned  in  s.  93. 
One  of  the  cases  in  which  by  s.  189  an  appeal  lies  to  the  District  Judge 
or  the  High  Court  is  where  the  proprietary  title  to  land  has  been  deter- 
mined between  parties  making  conflicting  claims  thereto.  No  appeal  -to 
any  Civil  Court  is  given  from  the  decision  of  a  Court  of  Revenue  on  any 
application  of  the  nature  mentioned  in  s.  95.  Applications  in  eject- 
ment made  under  ss.  38,  39  or  40  are  applications  specifically  mentioned 
in  s.  95.  In  the  proviso  to  s.  40  it  is  enacted  that  in  certain  specified 
cases,  of  which  this  is  not  one,  the  landholder  seeking  ejectment  of  a 
tenant  must  proceed  by  suit  in  a  Civil  Court. 

The  proviso  to  s.  148  prevents  the  decision  of  a  Court  of  Revenue 
in  certain  suits  for  arrears  of  rent  under  s.  93  being  conclusive  as  to  the 
title  to  receive  the  rent,  provided  a  suit  to  establish  the  title  is  brought  in 
a  Civil  Court  within  one  year  of  the  decision  of  the  Court  of  Revenue. 
To  s.  84  there  is  appended  a  similar  proviso.  S.  170  enables  any  person 
[279]  injured  by  the  irregularity  in  publishing  or  conducting  a  sale  of 
moveable.property  under  an  execution  held  under  that  Act  to  recover  com- 
pensation for  such  injury  by  a  suit  in  a-  Civil  Courb.  S. -181  enables  the 
party  against  whom  an  order  by  a  Collector  of  a  District  is  made  under 
s.  179  or  s.  180,  to  institute  a  suit  in  a  Civil  Court  to  establish  his  right 
at  any  time  within  one  year  from  the  data  of  the  order.  S.  204  enables 
a  Court  of  Revenue  to  obtain  the  opinion  of  the  District  Judge  upon  a 
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involving  a  point  of  law  is  more  proper  for  the  decision  of  a  Civil  Court," 
and  enacts  that  an  appeal  shall  lie  from  the  judgment  of  the  District  Judge       FULL 
to  the  High  Court,  and  that  "  the  District  Judge  shall  return  the  case  with     BENCH, 
the   opinion    of    the  Civil  Court  to  the  Collector  of  the  district,  and  the 
Revenue   Courts  shall  decide    the  suit  or  application  in    accordance  with    *8A.  2?C 
such  opinion." 

S,  208- A  is  as  follows:— "If  in  any  suit  or  application  pending  1 
before  a  Revenue  Court  exercising  original,  appellate  or  revisional  juris-  (189B)  "• 
dictionunder  this  Act,  it  appears  to  such  Court  that  any  question  in  issue 
is  more  proper  for  decision  by  a  Civil  Court,  such  Revenue  Court  may  by 
order  in  wribing  require  any  party  to  such  suit  or  application  to  institute, 
within  such  time  as  it  may  appoint  in  this  behalf,  a  suit  in  the  Civil 
Court  with  a  view  to  obtaining  a  decision  of  such  question  ;  and  if  he  fails 
to  comply  with  such  requisition,  shall  decide  such  question  against  him. 
If  he  institute  such  suit,  the  Revenue  Court  shall  dispose  of  the  suit  or 
application  pending  before  it  in  accordance  with  the  final  decision  of  the 
Civil  Court  of  first  instance  or  appeal  (as  the  case  may  be)  upon  such 
question. 

S.  208-A  first  appeared  in  Act  No.  XII  of  1881.  It  and  s.  204 
are  of  importance  as  they  indicate  that  the  Legislature  considered  that 
questions  might  arise  in  suits  under  s.  93  and  on  applications  under  s.  95 
which  would  be  more  proper  for  decision  by  a  Civil  Court  than  by  a  Court 
of  Revenue;  but  the  Legislature  did  not  exclude  such  cases  from  the  juris- 
diction of  the  [280]  Courts  of  Revenue,  nor,  except  at  the  instance  and  on 
the  motion  of  the  Court  of  Revenue,  did  the  Legislature  confer  any  jurisdic- 
tion except  in  some  cases  by  way  of  appeal,  upon  Civil  Courts  in  such  cases. 
It  had  been  held  in  many  cases  which  were  decided  on  Act  No.  X  of  1859 
and  Act  No.  XVIII  of  1873,  that,  notwithstanding  the  provisions  of 
those  Acts,  questions  of  title  were  to  be  decided  by  suits  in  the  Civil 
Courts  and  not  by  the  Courts  of  Revenue.  The  enacting  of  s.  208-A 
enabled  Courts  of  Revenue  in  cases  reserved  for  their  jurisdiction  to 
have  questions  of  title  determined  by  a  suit  in  a  Civil  Court.  That 
section,  coupled  with  the  assignment  by  the  Legislature  to  Courts  of 
Revenue  of  exclusive  original  jurisdiction  in  suits  to  which  s.  93  relates, 
and  of  exclusive  jurisdiction  in  such  matters  and  disputes  as  are  referred 
to  in  s.  95,  satisfies  us  that  in  such  cases  it  was  the  intention  of  the 
Legislature  that  no  suit  should  lie  in  the  Civil  Court  except  when  an  order 
is  made  under  s.  208-A  or  the  right  of  suit  in  the  Civil  Court  is 
otherwise  expressly  given  or  reserved  by  the  Act.  Courts  of  Revenue, 
so  far  as  we  are  aware,  have  seldom  taken  advantage  of  the  pro- 
visions of  s.  204  or  of  s.  208-A.  Judging  by  the  number  of  Civil  suits 
in  which  it  has  been  sought  to  question  the  decisions  of  Courts  of  Revenue 
on  title,  and  in  which  questions  of  tible  of  importance  have  been  bona  fide 
raised,  it  would  appear  that  Courts  of  Revenue  have  either  overlooked 
ss.  204  and  208-A,  or  are  of  opinion  that  the  presiding  officers  of  Courts  of 
Revenue  are  as  well  qualified  by  a  knowledge  of  and  experience  in  the 
law  to  decide  points  of  law  and  questions  of  title  as  are  the  Civil  Courts. 
Whatever  the  cause  may  be,  there  is  no  doubt  that  sa.  204  and  208-A  are 
practically  treated  by  Courts  of  Revenue  as  if  they  had  been  repealed,  and 
parties  are  deprived  of  the  benefit  of  having  difficult  points  of  law  and  im- 
portant questions  of  title  decided  by  the  Civil  Courts  with  a  right  of  appeal 
as  a  last  resort  to  Her  Majesty  in  Council.  That  such  was  not  the  object 
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of  the   Legislature   is   manifest.     It  may  be  inferred  from  a  long  series 
,  of   decisions,  some  of  which    were  on  Act  No.  X  of  1859,  some  on  Act 
[281]    No.    XVIII  of  1873  and  the  remainder   of   which    were  on  Act 
No.  XII  of  1881,  that  the  opinion  was  entertained  by  all  the  Judges  who  in 
these  Provinces  or  in  the  Lower  Provinces  of    Bengal  have  considered  the 
question,  that  questions  of  proprietary  title  to  land  and  of  title  to  tenancies 
between  rival   claimants,  but  not   questions  as  to  the  status  of  a  tenant  of 
agricultural  land,  are  questions  which    should  be  determined  by  the  Civil 
Courts  and  not  by  the   Courts  of  Revenue  in    the  more  or  less  summary 
proceedings  of  the  latter  Courts.     With  the  following  exception,  we  entirely 
agree  with  that  opinion.     In  our  opinion  whenever  in  suits  to  which  s.  93 
of  Act  No.  XII  of  1881   relates,  or  in  matters   or  disputes  to  which  s.  95 
relates,  the  relationship  of  landlord  and   tenant  between  the  parties  or 
between  those  through  whom    they  claim    had  not   been  admitted,  as  for 
example,  by  the  granting  and  acceptance  of  a  lease  of  the  land,  by  payment 
of  rent  in  respect  of  the  land,  or  by  time  having  been  asked  and  given  for  the 
payment  of  rent  in   reapect  of  the  land,  and  the  relationship  of  landlord 
and  tenant  between  the   parties  or  those  through  whom  they  claim  had 
not  been  established  in  previous  litigation,  it  should  be  compulsory  on  the 
Court  of  Revenue  to  pass  an  order  staying   the  proceedings  before  it  for  a 
limited  time  within  which  the  party  denying  that  the  relationship  of  land- 
lord and  tenant   existed  might   bring  a  suit  in  a  Civil  Court  to  determine 
the  question  of  title.     If  no  such  suit   should  have  been  brought  within  a 
limited  time  the  Court  of   Revenue  should,  without  further  inquiry,  decide 
finally  the   question  of   title  against   the  party    who  had  denied  that  the 
relationship  of  landlord   and  tenant  existed.     If  such  suit  were  brought, 
the  Court  of  Revenue  should  be  bound  to  accept  the  result  of  that  suit  as 
determining  the  question  of  title,  whether  the  suit  was    determined    in 
the    Civil    Court    by    a    dismissal    for    default  or  upon  an  adjudication 
on    the    questions    of    title.     A    preferable    course    would    be    that    the 
Legislature    should   introduce    in    Act    No.     XII    of    1881,    provisions 
similar  to  those  contained  in  ss.     113,  114  and  115  of  Act  No.     XIX 
of  1873.     If  this  latter  course   were   adopted,    a    vast    amount    of   liti- 
gation   arising    out  of  the  present   uncertainty  as  to  jurisdiction  [282] 
would    be   obviated,    and   a    decision  on  all  questions  of  title  could  be 
obtained  from  the  Civil  Court  either  in  appeal  or  by  suit.     It  is  not  in  the 
power  of  this  Court  to  give  to  Civil  Courts  a  jurisdiction  which  has  not 
been  given  to  them   or    of   which   they    have    been    deprived    by    tha 
Legislature. 

It  is  quite  clear  from  a  careful  perusal  of  Act  No.  XII  of  18B1  that, 
although  in  the  suits  mentioned  in  s.  93,  in  which  proprietary  title  to  land 
has  been  determined  between  parties  making  conflicting  claims  thereto, 
the  party  aggrieved  by  such  determination  can  by  appeal  obtain  the  decision 
of  the  Civil  Court  upon  the  question  of  title,  and  can,  in  a  suit  for  rent  to 
which  s.  148  applies,  obtain  by  suit  the  decision  of  a  Civil  Court  ou  the 
question  of  title,  yet  if  the  same  question  of  title  happens  to  be  decided 
between  the  same  parties  on  an  application  to  which  s.  95  applies,  and  not 
in  a  suit  under  s.  93,  the  party  aggrieved  by  such  determination  of  the 
question  of  title  cannot,  either  by  appeal  or  by  suit,  obtain  the  decision 
of  the  Civil  Court  upon  the  question  of  title,  unless  indeed  the  Court 
of  Revenue  sees  fit  to  take  advantage  of  the  provisions'  of  s.  204  or  of 
s.  208-A. 

The  question  of  title  which  may  be  decided  by  a  Court  of  Revenue 
under  s.  39  may  be  the  title  to  a  large  zamindari  or  it  may  be  the 
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title,  as  in  this  case,  to  a  tenancy  at  fixed  rates.  It  may  be  doubted,  we 
do  not  decide  the  question,  whether  the  words  "  proprietary  title  "  in 
a.  189  include  a  title  such  as  that  in  dispute  in  this  case  to  a 
tenancy  at  fixed  rates ;  if  they  do  not,  then,  unless  the  amount  or  value 
of  the  subject  matter  exceeds  one  hundred  rupees,  or  the  suit  in  the 
Court  of  Revenue  is  one  in  which  the  rent  payable  by  the  tenant  has 
been  a  matter  in  issue  and  has  been  determined,  the  party  aggrieved  by 
an  adverse  determination  of  the  Court  of  Revenue  as  to  his  title  has  no 
means  by  which  as  of  right  he  can  in  appeal  or  by  suit  obtain  the  decision 
of  a  Civil  Court  as  to  bis  title  to  the  tenancy,  although,  for  example,  that 
title  may  depend  on  the  determination  of  a  difficult  question  as  to  the  law 
of  adoption.  That  is  an  anomalous  state  of  the  law,  which  was  probably 
not  foreseen  in  all  its  bearings  by  the  Legislature,  and  for  [283]  which 
the  permissive  provisions  of  ss.  204  and  208A,  as  they  stand  in  the  Act, 
do  not  afford  a  remedy,  as  they  are  rarely,  if  ever,  taken  advantage  of. 
The  remedy  is  for  the  Legislaturei  which  can,  if  it  sees  fit  so  to  do,  either 
give  a  right  of  appeal  to,  or  a  right  of  suit  in,  a  Civil  Court  on  all  questions 
of  title  coming  before  a  Court  of  Revenue,  or  can  alter  ss.  204  and 
208A  so  to  make  it  obligatory  on  a  Court  of  Revenue  to  refer  all  disputes 
as  to  title  to  a  Civil  Court  when  the  relationship  of  landlord  and  tenant 
between  the  parties  or  between  those  through  whom  they  claim  had  not 
been  admitted  ,  or  in  which  the  parties  were  not  estopped  by  their  acts  or 
by  the  acts  of  those  through  whom  they  claim  or  otherwise  from  denying 
that  such  relationship  existed.  In  case  of  an  alteration  of  ss.  204  and  208A 
it  would  probably  be  necessary  to  allow  an  appeal  to  a  Civil  Court  from 
the  refusal  of  a  Court  of  Revenue  upon  a  request  in  writing  made  to  refer 
the  question  of  title  to  a  Civil  Court. 

In  the  present  case  there  stands  in  the  way  of  any  adjudication  by 
the  Civil  Court  on  the  question  of  title  the  order  of  the  Court  of  Revenue 
made  upon  an  application  falling  under  clause  (e)  of  s.  95  of  Act 
No.  XII  of  1881.  As  clause  (b)  of  s.  96  gives  to  that  order  the  same  effect 
as  if  it  was  a  judgment  of  the  Civil  Court,  that  order  cannot  be  questioned 
by  a  Civil  Court.  It  follows  that  this  appeal  must  be  allowed  and  the  suit 
must  be  dismissed. 

As  it  appears  to  us  that  the  principles  which  were  applied  by  the  Full 
Bench  in  Tarapat  Ojha  v.  Earn  Ratan  Kuar  (1)  apply  in  this  case,  we 
would  not  have  gone  at  length  into  an  explanation  of  our  views  in  this* 
case,  were  it  not  that  we  considered  it  advisable  that  our  views  on  the 
frequently  recurring  conflicts  of  jurisdiction  and  our  reasons  for  those 
views  should  be  thoroughly  understood. 

The  cases  to  which  we  have  been  referred  which  were  decided  prior 
to  the  decision  in  Eibban  v,  Partab  Singh  (2)  were  decided  on  one  or  other 
of  the  Acts  which  preceded  Aot  No.  XII  of  1881.  In  Eibbanv.  Partab 
Singh  (2)  and  in  the  subsequent,  cases  which  [284]  were  relied  upon  to 
show  that  this  suit  would  lie,  the  learned  Judges  do  not  appear  to  have  con- 
sidered what  was  the  intention  of  the  Legislature  in  passing  Act  No.  XII 
of  1881  to  be  inferred  from  s.  208A  of  that  Act  read  in  conjunction  with 
the  other  sections  of  the  Act  to  which  we  have  referred. 

We  allow  this  appeal  and  dismiss  the  suit  with  costs  in  all  Courts. 

AlKMAN,  J. — I  concur  with  the  learned  Chief  Justice  and  my  brother 
Judges  in  thinking  that  this  appeal  must  be  allowed.  I  also  concur  in 
almost  everything  that  has  been  said  in  the  judgment  just  delivered.  I 
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1896        trust  that  the  effect  of  that  judgment  will  be  to  put  a  stop  to  the  hitherto 

MARCH  28.  too  frequently  recurring  scandal  of  a  party  litigating  a  case  through  all  the 

grades  of  the  Revenue  Courts,  and,  after  failing  there,  dragging  his  adver- 

FULL      sary  to  the  Civil  Courts  to  litigate  again  exactly  the  same  question  as  had 

BENCH,     been  decided  against  him  in  the  Eevenue  Courts.     If,  however,  any  fresh 

legislation  is  undertaken,  then  in  my  humble  opinion  it  should  be  provided 

18  A,  270    that  whilst  no  decision  of  a  Eevenue  Court,  either  in  a  suit  or  on  an 

(F.B.)=      application,  shall  have  the  effect  of  finally  determining  the  proprietary 

16  A.W.N.    title  to  land,  all  questions  as  to  the  tenant  right  to   an   agricultural   hold- 

(1896)  59.    jng  8hall,  subject  to  the  safegards  of  as.  204  and  208  A  of  Act  No.  XII 

of  1881,  to  the  too  much  neglected  provisions  of  which  the  judgment  just 

delivered  will,  I  trust,  have  the  effect  of  directing  attention,   be  for  the 

Revenue  Courts,  and  for  those  Courts  alone  ;  and  that,  when  the  pleadings 

in  a  Civil  suit  raise  the  issue   whether  a   party  is  or  is  not  a   tenant  of 

such  a  holding,  that  issue  shall  be  referred  to  a  Court  of  Revenue  for 

trial. 


18  A.  285  =  16  A.W.N.  (1896)45. 

[285]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Banerji. 


IN  THE  MATTER  OP  THE  PETITION  *OF  SARAT  CHANDRA  SlNGH. 

PANDIT  GOKUL  CHAND  (Defendant)  v.  KUAR  SARAT  CHANDRA 
SiNGH  (Plaintiff)*      [3rd  March,  1896]. 

Civil  Procedure  Code,  ss,  372,  582 — Appeal— Devolution  of  interest  pending  appeal—- 
Array  of  parties  in  appeal — Review. 

Held  that  a.  372  of  the  Code  of  Civil  Procedure  applied  as  well  to  the  case  of 
a  devolution  of  interest  pending  an  appeal  as  to  the  case  of  a  devolution  of 
interest  pending  a  suit. 

Eeld  also  that  a  person  may,  under  s.  372,  be  added  or  substituted  as  a  party 
either  on  his  own  applioation  or  on  the  application  of  one  of  the  parties  already 
on  the  record. 

Held  also  that  an  applioation  by  a  respondent  to  an  appeal,  whose  interest  had 
at  one  time  been  represented  by  an  official  receiver,  to  replace  upon  the  record  of 
the  appeal  as  a  party  respondent  the  name  of  such  offini  »1  receiver,  which  had 
been  struck  of!  owing  to  a  misrepresentation  of  faot,  might  be  treated  as  an 
applioation  for  review  of  the  order  striking  08  the  name  of  the  official  receiver. 

[F.,  22  A.  231-] 

THE  facts  of  this  case  aie  fully  stated  in  the  order  of  Banerji,  J. 
Mr.  J.  N.  Pogose,  for  the  applicant. 

Messrs.  A.  E.  Ryvest  W.Wallach   and  Pandit  Sundar  Lai,  for 
opposite  parties. 

ORDER. 

BANERJI,  J. — The  facts  which  have  given  rise  to  the  application 
before  me  are  these  : — 

Mr.  Raj  Narain  Mitter,  who  was  appointed  by  the  High  Court  of 
Calcutta  as  receiver  of  the  Paikpara  estate,  instituted  a  suit  against  the 
appellant,  Pandit  Gokul  Cband,  in  the  Court  of  the  Subordinate  Judge  of 
Agra,  in  respect  of  property  belonging  to  the  estate  situated  in  the  district 
of  Mutra,  Aligarh  and  Bulandahahr.  He  obtained  a  decree  for  a  part  of 
his  claim  on  the  30th  of  September  1893. 

*  Application  in  First  Appeal  No.  14  of  1894. 
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On  the  23rd  of  January  1894,  Pandit  Gokul  Cband  preferred  ah 
appeal  from  that  decree  to  this  Court,  making  Mr.  Mitter  the  sole  respond- 
ent to  his  appeal. 

On  the  1st  of  April  1895,  Mr.  Mitter  represented  to  this  Court  that 
he  had  ceased  to  have  any  interest-  in  the  subject-matter  of  the  suit,  and 
he  prayed  that  his  name  should  be  withdrawn  from  [286]  the  appeal. 
No  opposition  having  been  made  to  his  application,  his  prayer  was  granted 
on  the  1st  of  June  1895,  and  he  was  dismissed  from  the  appeal. 

Thereupon  the  appellant,  Gokul  Ohand,  made  an  application  to  bring 
on  the  record  Kuar  Tarat  Chandra  Singh,  the  present  applicant,  as  res- 
pondent, and  an  order  has  been  made  in  accordance  with  that  application. 

Kuar  Sarat  Chandra  Singh,  by  the  application  which  is  now  under 
consideration,  prays  that  the  following  persons  should  be  added  as  respond- 
ents, namely,  (1)  The  Administrator-General  of  Bengal  as  representing 
the  estate  of  Raja  Indra  Chandra  Singh,  (2)  Kuar  Satieh  Chandra  Singh, 
(3)  Mr.  Raj  Narain  Mitter  as  receiver  of  the  Paikpara  Raj  in  respect  of 
mauza  Hathia,  and  (4)  Mr.  Raj  Narain  Mitter  as  receiver  of  the  share  of 
Kuar  Sirish  Chandra  Singh. 

Notices  having  been  issued  to  those  persons  and  to  the  appellant, 
the  application  is  opposed  by  Mr.  Wallach  on  behalf  of  the  Administrator- 
General  of  Bengal,  by  Mr.  Byves  on  behalf  of  Mr.  Mitter,  and  by 
Mr.  Sundar  Lai  on  behalf  of  the  appellant.  Mr.  Sundar  Lai's  opposition 
is  confined  to  the  prayer  for  the  restoration  of  Mr.  Mitter  to  the  record  as 
a  respondent. 

It  appears  from  the  affidavits  filed  that  the  suit  in  which  Mr.  Mitter 
was  appointed  receiver  was  one  for  partition.  A  decree  was  made  in  that 
suit  on  the  llth  of  December  1893,  by  which  the  property  in  the  Muttra 
district,  with  the  exception  of  the  village  Hathia  which  was  endowed  pro- 
perty, was  allotted  to  the  share  of  Kuar  Sarat  Chandra  Singh  ;  the  property 
in  the  Aligrah  district  was  assigned  to  the  share  of  Raja  Indra  Chandra 
Singh,  and  that  in  the  Bulandshahr  district  to  the  shares  of  Raja  Indra 
Chandra  Singh,  Kuar  Satish  Chandra  SinghandKuar  Sirish  Chandra  Singh. 
By  an  order  dated  the  16th  of  August  1894,  Mr,  Raj  Narain  Mitter  was  dis- 
charged from  his  office  as  receiver  except  in  respect  of  the  estate  of  Kuar 
Sirish  Chandra  Singh  and  the  endowed  property  referred  to  above.  Raja 
Indra  Chandra  Singh  having  died,  the*  Administrator-General  of  Bengal  is 
in  possession  of  his  estate. 

[287]  So  far  as  the  Administrator-General  of  Bengal  and  Kuar  Satish 
Chandra  Singh  are  concerned,  there  has  been  a  devolution  of  interest  in 
their  favour  pending  the  appeal,  and  Mr.  Pogose's  application  is  one  under 
s.  372  of  the  Code  of  Civil  Procedure  read  with  s.  582. 

Mr.  Wallach  contends  that  s.  372  does  not  apply  to  appeals.  I 
am  unable  to  accede  to  that  contention.  By  s.  582  "  the  appellate 
Court  shall  have  in  appeals  under  this  Chapter  the  same  powers  and 
shall  perform  as  nearly  as  may  be  the  same  duties  as  are  conferred  and 
imposed  by  this  Code  on  Courts  of  original  jurisdiction  in  respect  of  suits 
instituted  under  Chapter  V."  There  can  be  no  doubt  that  a  Court  of 
original  jurisdiction  has  the  power  under  s.  372  to  make  a  person  a  party 
to  a  suit  on  whom  an  interest  in  the  subject-matter  of  the  suit  has  devolv- 
ed pending  the  suit  otherwise  than  by  death,  marriage,  bankruptcy 
or  insolvency.  The  same  power  is  conferred  by  s.  582  on  an  appellate 
Court  in  respect  of  appeals.  The  last  portion  of  the  first  paragraph  of 
that  section  which  is  confined  to  "  proceedings  arising  out  of  the  death, 
marriage  or  insolvency  of  parties  to  an  appeal "  does  not,  in  my  judgment, 
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1896        limit  the  scope  of  the  first  portion  of  that   paragraph  and  render   the 
MARCH  3.    provisions  of  s.  372  inapplicable  to  appeals. 

Mr.   Wallach's  next  contention,  which  Mr.  Sundar  Lai  also  pressed 
APPEL-     on  behalf  of    the    appellant,  namely,  that  an  application  to  add  a    respon- 
LATE       dent  can  only  be  made  by  the  appellant,  i?,  in  my  opinion,  equally  unten- 
ClVlL       ablQ'     It  is  true  that  ordinarily  it  is    the  appellant   in  an  appeal  or  the 
plaintiff  in  a  suit  who  selects  the  person  or  persons  against  whom  he  seeks 
18  A.  28S  =    relief.     But,  where  a  devolution  of  interest  has  taken  place  pending  a  suit 
16  A.W.N.    or  appeal,  it  would  be  prejudicial  to  the  person  on  whom  such  interest  has 
(1896)  48.     devolved  or  to  some  of  the  parties  to  the  suit  if  he  could  not  be  brought  on 
the  record  otherwise  than  on  the  application  of  the  plaintiff  or   the  appel- 
lant, as  the  case  may  be.     Take  the  case  of  an  assignee  from  the  defendant 
after  the  institution  of  the  suit.     He  would  be  bound  by  the  result  of  the 
suit,  but,  if  Mr.    Wallach's  [288]    contention  were  correct,  he  would  not 
have  an  opportunity  to  contest  the  claim  and   support  his  own  title.     His 
assignor  will  no  longer  have  any  interest  in  opposing  the    claim.     Similar 
results  may  ensue  in  appeal  also.     If  a  plaintiff  happens  to  be  the  respond- 
ent his  assignee  pending   the  appeal   must  be  allowed     an   opportunity  to 
support  the  decree.     Instances  may  also  arise  in  which  one    of  the  res- 
pondents may  be  seriously    prejudiced  by    reason    of  persons  who  had  ac- 
quired an  interest  in  the  subject-matter  of  the  appeal  pending  the  appeal 
not  being  added  or  substituted   as  parties.     For  example,  as  in  tL>is  case, 
in  6he  event  of  the  appeal  succeeding,  the  whole  burden  of  the  appellant's 
costs  would  fall  on   the  only  respondent  on  the  record,  and  he    might  not 
be  in  a  position  to  claim  contribution  from  persons    who  were  interested  in 
the  litigation  eqally   with  him,  but  were  not  parties  to   the  appeal.     In 
my  judgment  a  person  may  under  s.  372  be  added  or  sul^ti  ,uted  as  a  party 
either  on  his  own  application  or  on  the  application   of  uue  of   the   parties 
already  on  the  record. 

In  this  case  Kuar  Sarat  Chandra  Singh  may  be  seriously  prejudiced 
by  reason  of  the  persons  named  in  his  application  not  being  added  as 
respondents.  If  the  appeal  succeeds,  he  aloue  will  be  cast  in  costs  and 
the  other  persons  interested  in  the  subject-matter  of  it  will  escape  liability. 
In  my  opinion  the  Administrator-General  of  Bengal,  as  representing  the 
estate  of  Raja  Indra  Chandra  Singh,  and  Kuar  Satish  Chandra  Singh 
should  be  added  as  respondents  and  I  order  accordingly. 

The  case  of  Mr.  Raj  Narain  Mitter  presents  some  difficulties,  and  it 
was  in  consequence  of  these  difficulties  that  I  took  time  to  consider  my 
order.  He  has  not  acquired  an  interest  pending  the  appeal.  He  was 
already  the  receiver  of  the  Paikpara  estate,  including  the  Devattar  village 
Hathia  and  the  share  of  Kuar  Sirish  Chandra  Singh,  when  the  appeal 
was  filed,  and  he  has  not  been  discharged  from  his  office  of  receiver  in 
respect  of  that  village  and  the  said  share.  His  case  does  not  therefore 
come  under  the  provisions  of  s.  372.  He  now  admits  that  he  has 
an  interest  in  the  subject-matter  of  the  suit,  however  small  the 
extent  of  that  interest  [289]  may  be.  The  decree  passed  against  the  appel- 
lant has,  it  appears,  reference  to  the  devaltar  village  Hatbia,  and  to  the 
property  in  the  Bulandshahr  district  in  which  Kuar  Sirish  Chandra  Singh 
has  acquired  a  share  under  the  decree  of  the  Calcutta  High  Court. 
Mr.  Mitter  has,  therefore,  still  an  interest  in  the  subjecti-matter  of  the 
appeal,  and  it  is  clear  that  he  obtained  the  order  for  his  dismissal  from  the 
array  of  parties  under  a  misrepresentation  of  facts.  That  misrepresentation 
WHS  in  all  probability  not  intentional,  but  had  the  facts  been  correctly 
stated  the  order  would  not  have  been  made. 
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Now  the  question  is  whether  the  Court  is  competent  to  set  aside  that       1896 
order  on  the  application  of  Kuar  Sarat  Chandra  Singh.     There  can  be  no    MABCH  3. 
doubt  that  an  order  can  be  set  aside   upon  an    application  for    review  of 
judgment.     1  see  no  reason  why  I  should  not  treat  Kuar  Sarat  Chandra     APPEL- 
Singh's  application  as  one  to  review  my  order  of    the  1st  of    June    1895.      LATE 
He  was  not,  it  is  true,  a  party  to  that   order  in  his  own   person,  but  he      QIVIL 
was  represented  by  the  receiver  Mr.  Eaj  Narain  Mitter,  so  that  he  was 
substantially  a  party  to  the  proceeding  in  which    that  order    was  passed    ISA.  285=» 
and  as  such  is  entitled  to  ask  for  a  review  of  ifc.    As  that  order  was  obtained   16  ft.W.N. 
on  an  erroneous  representation   of  facts,   and  as   Mr.  Eaj    Narain  Mitter,    (1896)  43. 
in  his  capacity  as  receiver  of  the  devnttar  village  and  the  share  of  Kuar 
Sirish  Chandra  Singh,  never  ceased   to  have   an    interest    in  the  subject- 
matter  of  the  aupeal,  his  name  should  never  have  been  removed  from  the 
array  of  respondents.     I  accordingly  set  aside  my  order  of  the  1st  June 
1895,  and  direct  that  Mr.  Eaj  Narain  Mitter,  as  receiver  of  the  Paikpara 
Eaj  in  respect  of  mauza  Hathia  and  as  receiver  of  the  share  of  Kuar  Sirish 
Chandra  Singh,  be  brought  on  the  record  as  a  respondent.     The  result  is 
that  the  rule  obtained  by  Mr.  Pogose  is  made  absolute. 


IB  A.   290  =  16  A.W.N.  .'1896)  56. 

[290]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Ghief  Justie  and  Mr.  Justice  Burkitt. 


MAZHAR  En  AND  OTHERS  (Defendants)  v.  EAMGAT  SINGH  AND 
ANOTHER    (Plaintiffs).*     [ofch  March,  1896.] 

Landlord  and  tenant — Diluvion — Subsequent  reapsearancs  of  land — Relinquishmtnt  of 
tenancy,  evidence  of— Act  No.  XII  of  1881  (N.W.P.  Rent  Act). 

Act  No.  XII  of  1881  and  the  Aots  of  a  like  nature  which  preceded  it  assume 
that  54  tenancy  of  agricultural  lands  once  entered  upon  continues  until  determined 
by  efflurion  of  time,  or  by  mutual  consent,  or  in  one  of  the  ways  provided  for  by 
statutory  enactment ;  but  mere  non-payment  of  rent  does  not  of  itself  determine 
tha  tenancy. 

Hence  where  the  lands  of  certain  tenants  became  submerged  by  the  action  of  a 
river,  and  the  tenants,  though  they  ceased  to  pay  rent  during  the  period  of  the 
.submersion,  made  no  overt  indication  of  their  intention  to  relinquish  the  said 
Unas,  but,  on  the  contrary,  on  the  river  again  shifting  its  course,  laid  claim  to 
lands  which  had  emerged  and  which  they  alleged  to  be  identical  with  their 
former  holding  ;  it  was  held  that  there  had  been  no  relinquishment.  Hemnath 
Dull  v.  Ashgur  Sindar  (I.L.R.  4  Gal.  894)  not  followed. 

CB.,121  A.  204  ;  15  G.P.L.R.  9  ;  D.,  6  C.L.J.   149.) 

THE  facts  of  this  case  are  fully  stated  in   the  judgment  of  the  Court. 
Mr.  J.  N.  Pogose  and  Pandit  Sundar  Lai,  for  the  appellants. 
Messrs.  T.  Conlan,  Abdul  Majid  and  Munshi  Jwala  Prasad,  for  the 
respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BURKITT,  J. — This  was  a  suit  in  which  the  main 
question  was  as  to  the  title  to  the  possession  of  certain  lands  in  the  vil- 
lage of  Eampur  Kurraha  which  had  been  washed  away  by  the  stream  of 
the  Ganges  and  had  subsequently  been  thrown  up  on  the  alteration  of  the 
course  of  the  stream.  It  is  common  ground  on  both  sides  that  the  whole 

•  First  Appeal  No.  77  of  1891,   from  a  decree  of  Babu  Kiahan   Lai,  Subordinate 
Judge  of  Ghazipur.  dated  the  21st  December:  1893.  •  «• 
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1896       village  of  Kampur  Kurraha  was  washed  away  by  the  Ganges  changing  its 
MARCH  5.    course,  and  that  subsequently,  about  1886  or  1887,  by  the  Ganges  altering 

its  course,  a  large  area  of  the   lands  of  the  village  again  aopeared.   It  is  in 

APPEL-     that  area  which  has  again  appeared  that  the  disputed  lands  lie. 

LATE  The  defendants  laid  claim  to  the  lands  which   were   claimen   by  the 

OlVIL.      plaintiffs,  and  the  Maharaja  of  Dumraon,   who  is  the  zemindar  [291]  of 

the  village,  fearing  a  breach  of  the  peace,    applied  to  the  Magistral  of  the 

181.290=   district  to  exercise  his  jurisdiction   under  s.  145  of   the  Code  of  Criminal 

16  A.W.K.   Procedure,     The    Magistrate  exercised  that    jurisdiction,    and    put  into 

'1896)  56.    possession  one  Bhagwat    Misr  as    a   locum  tenens   until  the  rights  of  the 

various    parties    to    the    lands    which  had  been  given  up  by  the  Ganges 

had  been  determined   by    the    Civil  Court.     The    Magistrate  acted    under 

s.  146.     The  Subordinate  Judge  found  in  favour  of  the  plaintiffs  and  gave 

them  a  decree.     From  that  decree  this  appeal  has  been  brought. 

It  has  been  contended  on  behalf  of  the  defendants-appellants  that  the 
plaintiffs  have  failed  to  prove  their  case ;  that  thev  had  failed  to  prove 
that  they  had  held  any  occupancy  rights  in  the  village  ;  that  they  had 
failed  to  prove  that  they  had  held  any  occupancy-rights  in  the  lands  in 
dispute  in  this  suit,  and  had  failed  to  prove  that  they  had  been  tenants  of 
any  description  of  the  lands  in  dispute  ;  and  further,  that,  if  the  plaintiffs 
had  been  tenants  of  the  lands  in  dispute,  we  should  infer  from  their  never 
having  paid  any  rent  in  respect  of  the  lands  after  their  submergence  that 
they  had  abandoned  all  right  to  the  lands  and  relinquished  their  tenancy, 
if  any.  It  was  also  contended  on  behalf  of  the  appellants  that  the  plain- 
tiffs had  failed  to  earmark  the  particular  lands  which  they  are  now  claim- 
ing. Further,  the  appellants  attempted  to  prove  that  in  1874  and  1875 
the  particular  lands  now  claimed  by  the  plaintiffs,  having  been  submerged 
and  having  at  that  time  been  given  up  by  the  river,  had  been  leased  by  the 
Maharaja  of  Dumraon  to  other  parties  and  that  those  lands  having  been 
again  submerged  were  the  lands  now  claimed  by  the  plaintiffs ;  the  point 
of  the  argument  being  that  the  fact,  if  it  was  one,  that  the  Maharaja  of 
Dumraon  had  let  these  lands  in  1874  and  1875  to  other  persons  showed 
that,  if  the  plaintiffs  ever  had  any  interest  in  the  lands  at  all,  that  interest 
was  abandoned  before  the  letting  by  the  Maharaja.  It  was  pleaded  by 
the  defendants-appellants  that  after  the  lands  last  appeared  from  the  river 
the  Maharaja  of  Dumraon  had  verbally  let  those  lands  to  them.  The 
Subordinate  Judge  found  on  this  latter  point  [292]  that  the  defendants 
had  failed  to  prove  any  letting  of  the  lands  to  them.  In  this  Court  that 
finding  of  the  Subordinate  Judge  has  not  been  questioned. 

The  general  position  is  this.  The  defendants  are  not  shown  to  have  had 
at  any  time  any  interest  in  any  lands  in  this  village.  They  belong  to  an 
adjoining  village.  It  is  not  suggested  that  the  lands  in  dispute  belong  to 
any  village  other  than  Kampur  Kurraha,  and  they  certainly  did  not  belong 
to  the  defendants'  village.  The  defendants  had  failed  to  prove  any 
letting  by  the  zemindar  to  them,  and  all  that  appears  is  that  they,  being 
strangers  to  the  village,  laid  claim  to  the  lands  and  tried  to  seize  them. 
The  qabuliats  on  which  the  defendants  relied  to  disprove  the  plaintiffs' 
case  prove  nothing.  Those  qabuliats  must  be  read  together  in  order  to  see 
how  ineffective  they  are  as  evidence  on  the  question  in  dispute  here. 
Piecing  these  qabuliats  together  we  find  that  an  area  amounting  to  441 
bighas  was  let  by  the  Maharaja  of  Dumraon  to  the  makers  of  these 
qabuliats  in  1874  and  1875.  The  northern  and  western  boundaries  of  the 
lands  let  by  the  Maharaja  are  given  in  the  qabuliats.  The  southern 
boundary,  by  piecing  the  qabuliats  together,  is  ascertainable.  The  eastern 
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boundary  was  sand.  Now  within  the  ascertained  boundaries  of  north,  west 
and  south  these  44  bigbas  of  land  must  have  been,  and  having  regard  to 
the  north,  west  and  south  boundaries,  they  did  not  extend  as  far  as  the 
situation  of  the  lands  now  in  dispute  -by  a  long  way.  Tbe  eastern  bound- 
ary in  those  qabuliats  was  sand,  and  either  in  that  sand  or  to  east  of  it 
were  the  lands  now  in  dispute.  The  lands  which  were  leased  by  the 
Maharajah  of  Dumraon,  to  which  the  qabuliats  in  question  relate,  did  not 
include  any  of  the  lands  claimed  in  this  suit  by  the  plaintiffs. 

On  the  other  side,  the  plaintiffs  alleged  in  their  plaint  that  they 
had  occupancy-rights  in  the  lands  which  they  claimed.  The  written 
statement  may  have  been  intended  to  traverse  that  allegation,  but  it 
certainly  does  not  do  so  directly.  One  would  rather  infer  from  the 
written  statement  that  the  defendants  admitted  that  r,he  plaintiffs 
were  tenants  in  the  village  of  Eampur  Kurraha,  but  [293]  bad  not  had 
possession  of  the  lands  in  question.  Whatever  may  be  the  effect  of 
the  pleadings,  it  is  clearly  proved  in  our  opinion  that  the  plaintiffs  were, 
prior  to  the  submergence  of  the  village,  tenants  of  a  large  urea  of  lands 
exceeding  that  claimed  in  this  suit  within  the  village.  We  need  not 
decide  and  we  do  not  intend  to  decide,  whether  or  not  the  plaintiffs  were 
occupancy  tenants  of  the  village.  Tbe  extract  from  the  khateoni  of  1867, 
which  is  in  evidence  in  this  case,  shows  that  Ramgat  Singh,  one  of  the 
plaintiffs,  was  a  tenant  of  some  lands  in  the  village.  No  objection  seems 
to  have  been  to  the  khateoni.  In  the  Court  below  the  Subordinate 
Judge  dealt  with  it  as  practically  proving  the  plaintiff's  case.  All  we  can 
say  is  that  the  khateoni  does  not,  in  our  opinion,  explain  itself,  and 
we  are  not  able  to  find  on  it  whether  or  not  Eamgat  Singh  held  in 
1867  any  lands  either  himself  or  through  his  shikmis  other  than  the 
lands  entered  against  his  name  and  against  the  names  of  Sheoambar  Rai, 
Dhani  Rai  and  Niranjan  Rai,  his  shikmis,  amounting  to  120  bighas  14 
biswas  oJd.  However,  there  is  oral  evidence  in  the  case  which  shows 
that  Ramgat  Rai  held  lands  stated  variously  to  have  amounted  to  between 
300  and  600  bighas,  in  the  village.  We  have  no  doubt  that  he  held,  prior 
to  the  submergence,  lands  at  least  equal  in  amount  to  those  which  he  has 
claimed  in  this  suit.  There  may  be  and  there  always  is,  in  cases  of  this 
kind,  great  difficulty  in  ascertaining  and  defining  the  exact  metes  and 
bounds  of  particular  holdings  when  lands  which  have  bean  submerged 
have  subsequently  been  given  up.  It  is  difficult  for  Judges  who  have  not 
been  to  the  spot  and  had  the  lands  pointed  out  by  witnesses  and  heard 
what  those  witnesses  had  to  say  with  the  lands  in  sight  to  ascertain  the 
precise  metes  and  bounds  of  such  lands.  However,  the  parties  here 
understand  perfectly  well  what  are  the  lands  claimed.  The  plaintiffs 
allege  that  certain  numbers  are  theirs.  The  defendants  on  the  other  hand, 
allege  that  the  lands  claimed  by  the  plaintiffs  had  been  let  to  them. 
Consequently  there  is  no  difficulty  about  the  parties  not  understanding  the 
actual  lands  in  dispute  between  them.  We  find  that  the  plaintiffs  have 
proved  [294]  that  prior  to  the  submergence  they  were  in  possession  of  the 
lands  which  they  claim  in  this  suit  as  tenants. 

We  have  been  referred  to  the  following  cases  : — Afsur-ood-deenv. 
Shorooshee  Bula  Dabee  (l),  Hemnath  Dutt  v.  Asghur  Sinda  (2),  Lopez  v. 
Mudden  Mohun  Thakoor  (3)  znALukhi  Narain  Jag'adebv.  Maharaja  Jodu 
Nath  Deo  (4).  Undoubtedly,  according  to  the  view  expressed  in  one  of 


1896 
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APPEL- 
LATE 
CIVIL. 

18  A.  290  = 

16  A.W.N. 
(1896)  36. 


(1)  1  Marshall,  558. 
(3)  13  M.I. A.  467. 


(2)  4  C.  894. 
(4)  21  I.A.  39. 
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1896       those   cases  by  the  Calcutta  Court,  the  plaintiffs  after  the  submergence 
M^BCH  5.    of  the  lands  held  by  them  lost  all  rights  of  tenancy  in  the  lands  by  non- 
payment of   any  rent  for  those  lands.     We  cannot  agree  that  the  view  of 
APPEL-     the  law  there  expressed,  though  it   may    be   sound   in  Lower  Bengal,  is 
LATE       applicable  to  these  Provinces.     As  we   understand  the  different  Rent  Acts 
CIVIL.      (No.  X  of  1859  ;  No.  XVIII  of  1873  and  No.   XII  of   1881)  which  have 
been  applicable  in  these  Provinces,  the  tenancy  of  a  tenant  of  agricultural 
18  A.  290=  land   can  only   bo  determined   in  one  or  other  of  the  manners  mentioned 
16  A.W.R.    io  the  particular  Act  applicable  at  the  time.     No  doubt  a  tenant  can  goto 
(1896)  56.     bis  landlord  at  any  time  and  say  that  he  abandons   his    tenancy,   and  tha 
landlord,    if    he  is  willing,  may  accept  the  abandonment.     Or  a  tenant  of 
the  class  to  whom  s.  31  of  the  present  Act  applies  can  serve  a  notice  under 
that  section  of  his  desire  to  relinquish  the  land    on   the  landlord    or   his 
recognized    agent,    or  the  landlord  can  obtain  a  decree  for  his  rent  which 
has  not  been  paid,  and  by  taking    proceedings  under  the  Act  can  obtain 
ejectment  of   his  tenant,   and   there   are   of   course  other  grounds  upon 
which    a   landlord   can    obtain    ejectment  by  order  of  the  Court.     But  it 
appears  to  us  that  the  several  Rent  Acts  which  have   been    applicable   in 
these   Provinces  assume  that    a  tenancy    once   entered    upon  continues 
until  determined  by  effluxion  of  time,  or  by  mutual  consent,  or  in  one  of 
the  ways  provided  for  by  statutory  enactment,  and  that  mere  non-payment 
of  rent  does  not  of  itself  determine  the  tenancy. 

We  were  asked  to  infer  an  intention  on  the  part  of  these  tenants 
to  abandon  their  tenancy  in  the  submerged  lands.  It  is  possible  that 
if  the  landlord  had,  while  the  lands  were  submerged  [295]  claimed  rent 
from  them,  and  on  their  refusal  to  pay  had  obtained  a  decree  and  served 
notice  of  ejectment  upon  them,  such  an  inference  might  be  drawn  ;  but  we 
cannot  find  as  a  fact  from  their  merely  sitting  quiet  and  doing  nothing 
that  they  intended  to  relinquish  all  rights  in  land  which  any  year 
might  emerge  from  the  Ganges  and  become  culturable.  We  find  that 
their  tenancy  did  not  in  fact  determine  in  any  of  the  ways  provided  for  by 
the  Rent  Act  or  by  agreement,  and  we  consequently  find  that  when  the 
lands  did  emerge  from  the  water  owing  to  a  change  in  the  stream  of  the 
Ganges,  the  plaintiffs,  being  still  tenants  ot  those  lands,  were  entitled  to 
the  possession  of  them.  The  defendants  have  no  title  whatsoever.  The 
plaintiffs  are  proved  to  have  a  title,  but  whether  it  is  one  as  occupancy 
tenants  or  merely  as  tenants  having  no  right  of  occupancy  it  is  not  necessay 
to  consider.  It  is  to  be  noticed  that  neither  the  Maharaja  of  Dumraon, 
who  certainly  would  have  an  interest  in  showing  that  the  plaintiffs,  were 
not  entitled  to  this,  considerable  area  of  land  as  tenants,  particularly  as 
occupancy  tenants,  nor  any  one  of  their  co-villagers  in  Rampur  Kurraha 
was  shown  to  have  disputed  or  challenged  the  plaintiffs'  title.  The 
plaintiffs'  title  is  merely  challenged  by  strangers  from  the  neighbouring 
village  who  are  not  shown  to  have  even  a  scintilla  of  right  to  any  lands 
in  Rampur  Kurraha.  We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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18  A.  293  =  16  A.W.N.  (1896)  68. 
APPELLATE  CIVIL. 

Mr.  Justice  Aikman. 


K  \LLU  (Plaintiff  ';  v.  HALKI  (Defendant}.*      [6fch  March,  1896.] 

Usufruttuiry  mortgage  —  Redemption  —  Limitation  —  Act  No.  XV  of  1877  'Indian  Limi- 
tatim  Act).  s.  20—  Act  No,  1  of  1879  {Indian  Stamp  Act),  ss.  34,  35,  39—  Admis- 
sion of  unstamped  document  in  evidence  on  payment  rf  penalty  —  Necessity  for 
production  of  docinnent. 

S.  20  Act  No.  XV  cf  1877doP8  cot  have  tbe  effect  of  extending  indefinitely 
the  period  within  which  a  usufructurtry  mortgage  must  be  redeemed. 

Where  a  Court  has  occasion  to  admit  a  previously  unstamp°d  document  in 
evidence  upon  payment  of  a  penalty  under  s.  34  and  tbe  following  ss.  [296]  of 
Act  No.  I  of  1879,  it  is  necessary  that  tbe  original  instrument  should  be  bofore 
the  Court. 

[F.,  26  A.  167  =  23  A.W.N.  223  ;  R-,  33  P.R.  1913  =  16  Ind.    Gas.  950   (953)  =  11  P.L.B. 
5179  P.W.R.  ]91a  ;  D.,  11  A.L.J.  477(478).] 


1896 
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ISA.  295  = 

16  A.W.N. 

(1896)  68. 


facts  of    this    case    sufficiently    apcear  from  the  judgment  of 
Aikman,  J. 

Munshi  Madho  Prasad,  for  the  appellant. 

Babu  Jagindro  Nath  Choivdhri,  for  the  respondent. 

JUDGMENT. 

AIKMAN,  J.  —  The  appellant  in  this  case  brought  a  suit  for  redemption 
of  a  mortgage,  which  he  alleged  had  bean  made  by  his  predeceasor-in- 
tifcle  "  about  40  years  "  before  the  date  of  the  institution  of  the  suit  in 
favour  of  the  predecesscr-in-  title  of  the  defendant-respondent,  Musammat 
Halki.  The  mortgage  was  a  usufructuary  one,  and  the  defendant  was 
in  possession  of  'the  property  claimed.  The  plaintiff  got  a  decree  in 
tbe  Court  of  first  instance,  which  was  reversed  in  appeal  by  the 
Subordinate  Judge  of  Banda.  The  learned  Subordinate  Judge  entirely 
discredited  the  evidence  adduced  by  the  plaintiff  to  prove  the  mort- 
gage upon  which  bis  suit  was  based,  and  held,  on  the  authority  of 
the  ruling  Parmanand  Misr  v.  Sahib  Ali  (1)  that  it  was  for  the  plaintiff 
to  prove  by  prima  facie  evidence  that  he  had  a  subsisting  title  at  the 
date  when  the  suit  was  instituted.  The  Subordinate  Judge  came  to 
the  conclusion  that  the  plaintiff  had  failed  to  prove  that  the  mortgage 
on  which  he  relied  had  been  made  within  the  period  of  limitation  prescribed 
by  art.  148  of  tbe  second  schedule  of  the  Limitation  Act  No.  XV  of  1877. 
The  plaintiff  comes  here  in  second  appeal.  The  learned  vakil  who 
appears  for  tbe  appellant  argues  that,  inasmuch  as  the  mortgage  was  a 
usufructuary  one,  his  client  is  entitled  to  rely  upon  the  last  clause  ot 
section  20  of  tbe  Limitation  Act,  which,  be  contends,  has  the  effect  of 
extending  the  period  of  limitation.  In  support  of  his  contention  he  relies 
upon  an  unreported  judgment  of  this  Court  in  S.  A.  No,  38  of  1883  decided 
on  the  25th  June  1894,  by  Tyrrell  and  Blair,  JJ.  That  judgment  is 
undoubtedly  an  authority  for  the  contention  that  a  mortgagor  suing  for 
redemption  is  entitled  to  take  advantage  of  the  last  clause  of  the  section 
above  quoted,  which  runs  as  follows  :  — 

*  Second  Appeal  No.  74  of  1895,  from  a  decree  of  Rai  Shankar  Lall,  Subordinate 
Judge  of  Banda,  dated  the  27th  November  1894,  reversing  a  decree  of  Munshi  Kalika 
Singh,  Munsif  of  Hamirpur,  dated  tbe  3rd  February  1894. 

(1)  11  A.  438. 
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[297]  "  Where  mortgaged  land  is  in  possession  of  the  mortgagee  the 
receipt  of  the  produce  of  such  land  shall  be  deemed  to  be  a  payment  for 
the  purpose  of  this  section." 

The  result  of  the  ruling  referred  to  would  ba  th#t  a  suit  to  redeem  a 
usufructuary  mortgage  would  never  be  barred  by  any  lapse  of  time.  That 
is  a  view  which  has  not  been  taken  in  any  other  case  which  has  come  to 
my  notice.  In  numerous  cases  art.  148,  which  provides  a  period  of 
60  years  from  the  date  when  the  righfc  to  redeem  accrues,  has  been  applied 
to  suits  for  tho  redemption  of  usufructuary  mortgages.  As  instances  of  such 
eases,  I  would  refer  to  the  Full  Bench  ruling  of  Parmanand  Misr  v.  Sahib 
Ali,  quoted  above,  and  to  the  case  of  Zingari  Singh  v.  Bhawan  Singh  (2). 
With  all  deference  to  the  learned  Judges  who  decided  S.  A.  No.  38  of 
1393,  I  am  unable  to  follow  them  in  holding  that  the  last  clause  of 
s.  20  applies  to  a  suit  for  redemption,  Ifc  will  be  seen  that  that  clause 
declares  that  the  receipt  of  the  produce  of  the  mortgaged  land  shall  be 
deemed  to  be  a  payment  "  for  the  purpose  of  this  section."  Reading  the 
section  as  a  whole,  these  words  in  my  opinion  indicate  that  the  clause  is 
meant  to  extend  the  time  for  suit  by  a  mortgagee  to  recover  a  debt  secured 
by  a  usufructuary  mortgage,  and  are  not  intended  to  override  the  general 
provision  as  regards  limitation  for  suits  for  redemption  which  is  to  be  found 
in  art.  148  of  the  second  schedule  of  the  Act.  The  period  provided  by 
that  article  could  be  extended  by  an  acknowledgment  ot  liability  made  in 
writing  uuder  the  provisions  of  s.  19  of  the  Act,  but  I  hold  that  it  was  not 
intended  that  it  should  be  extended  indefinitely  by  the  concluding  words 
of  s.  20.  As  the  evidence  which  it  was  necessary  for  the  plaintiff  to 
adduce  in  order  to  substantiate  his  case  has  been  considered  entirely 
unreliable  by  the  Court  below,  which  had  to  find  the  facts,  it  is 
impossible  to  say,  notwithstanding  the  fact  that  the  defendant  failed 
to  make  out  the  title  set  up  by  her,  that  the  plaintiff  has  produced 
the  prima  f'.cie  evidence  which  it  was  necessary  for  him  to  adduce. 
I  may  also  remark  that  the  evidence  which  the  plaintiff  did  [298]  adduce 
even  if  reliable,  failed  to  show  that  any  right  to  redeem  had  accrued. 

There  is  another  peculiar  feature  in  this  case.  The  mortgage-deed 
was  not  oroduced.  The  Subordinate  Judge,  discovering  from  the  evidence 
of  thp  witnesses  called  to  prove  its  excution  that  it  had  been  written  on 
plain  paper,  and  professing  to  act  under  the  provisions  of  s.  34,  pro- 
yiso  1,  of  the  Indian  Stamp  Act.  1879,  levied  from  the  plaintiff  the  amount 
of  the  proper  duty  and  a  penalty.  Section  35  of  that  Act  provides  that 
when  an  officer  admits  an  instrument  in  evidence  upon  payment  of  a 
penalty  as  provided  in  s.  34  he  shall  send  to  the  Collector  an  'authen- 
ticated copy  of  the  instrument.  Section  39  further  provides  that  he  shall 
certify  by  endorsement  on  the  document  that  the  proper  duty  and  penalty 
have  been  levied.  The  terms  of  these  sections  make  it  clear  that  a  Court 
cannot  admit  in  evidence  an  instrument  not  duly  stamped  upon  levy 
of  a  penalty  under  s.  34,  unless  the  instrument  is  actually  produced 
before  it,  and  chat  the  action  of  the  Subordinate  Judge  was  not  warranted 
by  law.  The  original  instrument  not  having  been  admissible  as  not  being 
duly  stamped,  I  hold  that  secondary  evidence  was  not  admissible  to  prove 
its  contents. 

For  the  reasons  set  forth  above,  this  appeal  fails  and  is  dismissed 
with  costs. 

Appeal  dismissed. 


(1)  11  A.  438. 


(2)  9  A.W.N.  (1889)  187. 
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18  A.  298  =  16  A.W.N.  (1896)  71.  1896 

APPELLATE  CIVIL.  MARCH  6. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Burkitt.        APPEL- 
LATE 
KULSUM  BIBI  (Defendant)  v.  FAQIR  MUHAMMAD  KHAN  CIVIL. 

ANB  OTHERS  (Plaintiff)'*     [6th  March,  1896.] 

18  A.  298  = 

Preemption— Muhammadan   law— Demand  made  on  the  premises— Demand  made  with-     ,_  ..„  „ 
in  an  unaiviii  d  village  a  share  in  which  was  the  »ubie:t  of  sale. 

(1896)  71. 
Where  certain  persons  claimed  pre-emption  in  respect  of  a  share  in  an  undivided 

village  and  proved  that,  they  made  an  immediate  assertion  of  their  intention  to 
pre-empt  in  the  presence  of  witnesses  within  the  area  of  the  zemindari  to  which 
the  share  sold  belonged,  it  was  held  that,  in  the  absence  of  any  indication  that 
the  demand  was  not>  made  bor.a  fide,  the  demand  cf  pre-emption  was  a  good 
demand  made  "  on  the  permises  "  within  the  meaning  of  the  Muhammadan  law. 

[P  ,  34  A.  1  (3)  =8  A.L.J.  950  (952)  =  11  Ind.  Gas.  319.] 

[299]  THIS  appeal  arose  out  of  a  suit  for  pre-emption.  The  plaintiffs 
who  were  the  present  respondent,  Faquir  Muhammad  Khan  and  Mahbub 
Khan,  the  predecessor-in-title  of  the  other  respondents,  based  their  claim 
upon  an  agreement,  said  to  have  been  entered  into  between  the  original 
plaintiffs,  the  vendor  Musammat  Ajuba  Bibi  and  one  Bushir  Khan,  who 
between  them  were  once  owners  of  the  entire  village,  a  share  in  which 
was  the  subject  of  the  suit;  upon  the  wazib-ul-arz  of  the  village  and 
upon  the  Muhammadan  law.  They  alleged  in  their  plaint  that  the 
defendant  vendor,  who  was  stated  to  be  the  aunt  of  the  plaintiffs,  being  a 
sharer  to  the  extent  of  4.  annas  in  the  village  Supa,  in  which  village  they 
were  also  co-sharers,  has  sold  2  annas  out  of  her  share  to  the  other  de- 
fendant Musammat  Kulsum  Bibi.  They  further  alleged  that  the  sale- 
consideration  had  been  overstated  with  a  view  to  defeat  their  right  of  pre- 
emption, and  they  further  alleged  that  upon  coming  to  know  of  the  sale  on 
the  31st  of  January  1890  they  had  at  once  made  the  talab-i-muasibat  and 
talab-i-ishtishhad  as  required  by  the  Muhammadan  law. 

The  defendant  vendor  did  not  defend  the  suit.  The  vendee  filed  a 
written  statement  in  which  she  raised  numerous  pleas,  more  particularly 
that  the  plaintiffs  had  no  right  of  pre-emption  under  the  agreement  relied 
upon  by  them,  and  that  the  requirements  of  the  Muhammadan  law  as  to 
pre-emption  bad  not  been  complied  with. 

The  Court  of  first  instance  (Subordinate  Judge  of  Cawnpore)  found  in 
favour  of  the  plaintiffs  on  the  agreement  set  up  by  them,  and  gave  the 
plaintiffs  a  decree  without  deciding  any  other  issue  in  the  suit  except 
that  of  the  price. 

On  appeal  by  the  defendant  vendee  the  lower  appellate  Court  (Dis- 
trict Judge  of  Cawnpnre)  found  that  the  agreement  relied  upon  by  the 
plaintiff  was  inadmissible  in  evidence,  and  made  an  order  of  remand 
under  s.  562  of  the  Code  of  Civil  Procedure.  That  order  of  remand  was  set 
aside  on  appeal  by  the  High  Court;  and  the  appeal  was  ordered  to  be  dis- 
posedof  on  the  merits  by  the  lower  appellate  Court.  That  Court  accordingly, 
after  directing  [300]  evidence  to  be  taken  on  the  plea  raised  as  to  the 
making  of  the  demands  for  pre-emption,  proceeded  to  hear  the  appeal.  The 
Court  found  that  the  first  demand  had  been  made  at  the  earliest  opportunity 

*  Second  Appeal  No.  1270  of  1898,  from  a  decree  of  J.J.  McLean,  Esq.,  District 
Judge  of  Gawnpore,  dated  tbe  6th  September  1893,  confirming  a  decree  of  Syed  Akbur 
Husain,  Subordinate  Judge  of  Cawnpore,  dated  the  20th  December  1890. 
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1896        at  fche  door  of  the  plaintiff's  house  in  the  village  of  which  the  share  ia  dis- 
MARCH  6.    pute  formed  part,  in  the  presence  of  certain  witnesses;  and  that  the  demand 

had  been   repeated  without  any  inexcusable  delay  to  the  brother  of  the 

APPKL-  vendee,  who  was  her  manager  of  affairs,  the  vendea  being  a  pardanashin 
LATE  woman.  As  the  result  the  Court  found  that  the  provisions  of  the  Muham- 
ClVIL.  madan  law  had  been  complied  with,  and,  accepting  the  finding  of  the 

Court  of  first  instance  as  to  the  price,  dismissed  the  appeal. 
18  A.  298=  The  vendee  defendant  appealed  to  the  High  Court. 

16  A.W.N.  There  the  case  turned  on  the  question  whether  the  first  demand  was 

(1896)  71.  made  "  on  the  premises,"  and  an  issue  was  referred  under  s.  566  of  the 
Code  of  Civil  Procedure  : — "Was  the  first  demand  made  within  the  area 
of  that  part  of  the  village  in  which  the  two-anna  share  was  ?"  The  lower 
appellate  Court  found  that  the  village  being  undivided  the  answer  to  the 
reference  must  be  in  the  affirmative. 

Maulvi   Muhammad   Ishap  and  Maulvi  Muhammad  Ahmad,  for  the 
appellant. 

Pandit  Moti  Lai  and  Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BURKITT,  J. — A  two-anna  undivided  share  in  a 
zemindari  village  was  sold.  The  plaintiffs,  who  were  share-holders  in 
the  village,  claimed  pre-emption  under  the  Muhammadan  law.  They 
proved  an  immediate  assertion  of  the  intention  to  pre-empt  made  in  the 
presence  of  witnesses  within  the  area  of  the  zemindari  the  two-anna  share 
in  which  was  sold.  The  owner  of  an  undivided  two-anna  zemindari 
share  is  an  owner  of  every  portion  of  the  zemindari,  although  his  interest 
is  limited  to  a  two-anna  share.  We  hold  that  this  demand  was  made  on 
the  premises  within  the  meaning  of  the  Muhammadan  law,  and,  as  ifr 
was  made  in  tb«  presence  of  witnesses  and  was  immediate,  it  was  suffi- 
cient. It  must  not  be  inferred  that  the  Court  would  hold  that  a  pre- 
emptor  [301]  who  purposely  went  to  an  uninhabited  and  distant  part  of 
the  village,  a  share  in  which  was  sold,  and  there  in  the  presence  of  hi;j| 
couple  of  witnesses  made  a  second  demand  under  circumstances  w' 
would  not  make  it  likely  that  the  demand  would  come  to  the  ears  oi 
vendee,  would  be  making  a  bona  fide  and  good  demand  according  to  the 
Muhammadan  law.  There  is  no  doubt  as  to  the  bona  fide  of  the  demand 
in  the  present  case.  We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


18  A.  301  =  16  A.W.N.  (18?6)  58. 

EEVISTONAL  CRIMINAL. 

Before  Mr,  Justice  Aikman. 


QUEEN-EMPRESS  v.  LACHMI  KANT.*     [7th  March,  1896.] 

Criminal  Procedure  Code,  s.  423  (b)  (3)  — Sentence,  enhancement  of — Powers  of  appellate 
Court. 

Beli  that  the  alteration  by  an  appellate  Court  of  a  Rentenoe  of  a  fine  of  Bs.  50 
or  in  default  two  months'  simple  imprisonment  to  a  sentence  of  six  months' 
rigorous  imprisonment  was  an  enhancement  of  the  sentence,  and  as  suoh  pro- 
hibited by  s.  423  of  the  Code  of  Criminal  Procedure.  Queen-Empress^.  Dansang 
Dado.  (1)  referred  to. 

*  Criminal  Revision  No.  63  of  1396. 
(1)  18  B.  751. 
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THIS  was  a  reference  under  s.  438  of  the  Code  of  Criminal  Procedure  1896 

made  by  the  Sessions  Judge  of  Gorakhpur.     A  tahsildar  baring  powers  of  MABCH  T» 
a  Magistrate  of  the  second   class  had  sentenced  the  accused    to  a  fine  of 

Rs.  50  or  on  default  to  two  months'  simple  imprisonment.     On  appeal  the  REVI- 

Districfi  Magistrate  upheld  the  conviction,  bat  altered  the  sentence  to  one  SIGNAL 

of  six  months'  rigorous  imprisonment,  being  of  opinion  that  the  alteration  of  CRIMINAL 

the  sentence  was  one  of  form  only  and  not  of  amount,  and  that  the  nature 

of  the  offence  was  such  as  rendered  a  punishment  by  fiae  only  undesirable.  18  A.  301  = 

On  an  application  by  the  accused  for  revision  of  the  DistrioS  Magistrate's  16  A.W.N. 

order  the  Sessions  Judge  came  to  conclusion   that  the  sentence  passed  by  (1896)  58. 
the  Magistrate  of  the  district  was  illegal  with  regard  to  s.  423  of  the  Code  of 
Criminal  Procedure,  and  referred  the  matter  to  the  High  Court. 

The  Public  Prosecutor  (Mr.  E.  Chamier]    in  support  of  the  reference. 

JUDGMENT. 

[302]  AIKMAN,  J. — This  case  has  very  properly  been  reported  to 
this  Court  by  the  learned  Sessions  Judge  of  Gorakhpur.  The  following  are 
the  facts.  One  Lachmi  Kant  was  convicted  by  a  Magistrate  of  the  second 
class  of  the  offence  of  voluntrily  causing  hurt,  and  sentenced  under  the 
provisions  of  s.  323  of  the  Indian  Penal  Code  to  pay  a  fine  of  Rs.  50, 
or  in  default  to  undergo  two  months'  simple  imprisonment.  Lichmi 
Kant  appealed  to  the  District  Magistrate,  who  upheld  the  conviction,  but 
altered  the  sentence  of  fine  to  one  of  six  months'  rigorous  imprisonment. 
The  District  Magistrate  endeavours  to  defend  his  action  by  stating  that 
all  that  he  did  was  to  change  the  "  form  "  of  punishment.  There  cannot 
be  the  slightest  doubt  that  the  action  of  the  District  Magistrate  was  in 
contravention  of  the  provision  contained  in  s.  423  (b)  (3)  of  the  Code 
of  Criminal  Procedure,  which  provides  that  "an  appellate  Court  may 
alter  the  nature  of  the  sentence,  but  not  so  as  to  enhance  the  same."  I 
have  no  hesitation  in  holding  that  the  alteration  made  by  the  District 
Magistrate  was  in  this  case  an  enhancement  of  the  sentence.  In  the  case 
of  Queen-Empress  v.  Dansang  Dada  (1)  it  was  held  that  the  action  of  a 
Sessions  Judge,  who  on  appeal  altered  a  sentence  of  Rs.  51  fine  to  a  sen- 
tence of  regorous  imprisonment  for  one  month, was  illegal.  This  is  a  more 
glaring  case  of  enhancement.  I  set  aside  the  order  of  the  District  Magis- 
trate in  regard  to  the  sentence  passed  on  Laohmi  Kant,  and  restore  the 
sentence  imposed  by  the  Magistrate  of  the  second  class. 


18  A.  302  =  18  A.W.N.  (1896)  71. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Aikman. 

TILAKDHARI  RAI  AND  ANOTHER  (Defendants)  v.  SOGHRA  BIBI 

(Plaintiff)  .:;:     [9th  March,  1896.] 

Act  No.  XIT  of   1881  (N.  W.  P.  Rent  Act),  s.    189— Appeal—  Suit   to  recover  arrears  of 
revenue. 

The  term  "  rent  "  as  used  in  s.  139  ol  Aot  No.  XII  of  1881,  cannot  be  extend- 
ed 90  us  to  include  revenue. 

[303]  Hence  where  *  plaintiff  sued  to  recover    arrears  of  revenue  alleged  to  be 
payable  to  the  plaintiff  by  the    defendants  under  on  agreement,  the  defendants 

"  Second  Appeal  No.  217  of  1995,  from  a  decree  of  W.P.  Wells,  Esq..  District  Judge 
of  Ghnzipur,  dated  the  1st  December  1894  modifying  a  decree  of  W.  Lamb,  Esq.,  Col- 
lector of  Gbazipur,  dated  the  20th  April  1894. 

(1)  18  B.  751. 
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being  admitted  to  be  inferior  proprietors  of  the  land  in  respeofc  of  which  the 
revenue  claimed  was  payable,  it  was  held  that  no  appeal  lay  to  the  District 
Judge  under  s.  189  of  Act  No.  XII  of  1881. 

THIS  was  a  suit  to  recover  certain  sums  which,  according  to  the 
allegations  of  the  plaintiff,  she  (the  plaintiff)  had  been  compelled  to  pay  as 
revenue,  and  which  were  properly  payable  by  the  defendants  in  respect  of 
certain  lands  of  which  they  were  under- proprietors. 

It  appear*  that  the  predecessors  in-title  of  the  plaintiff  had  sold  to 
the  preciecessere-in-title  of  the  defendants  a  certain  tract  of  jungle,  and 
that  in  1836  an  agreement  was  entered  into  between  the  parties  by  which 
the  defendants,  purchasers-bound  themselves  to  pay  the  revenue  hereafter 
to  be  ansessed  upon  the  land  purchased  by  them  in  the  event  of  its  being 
brought  under  cultivation  and  assessed  to  revenue.  In  the  settlement 
papers  of  1840  was  recorded  an  entry  that  the  land  in  question  having 
become  culturable,  the  then  representatives  of  the  plaintiff  should  take 
"  rent  "  from  the  purchasers  proportionate  to  the  general  rental  of  the 
village.  At  the  settlement  of  1881,  the  representatives  of  the  defendants 
were  recorded  as  inferior  proprietors  of  the  lands  in  question.  It  seems 
also  to  have  been  decided  in  1884  in  a  suit  for  rent  between  the  predeces- 
sors-in-title  of  the  present  parties  tbat  "  rent  "  was  not  payable  by  the 
representatives  of  the  defendants,  and  that  neither  the  agreement  of  1836 
nor  the  settlement  record  of  1840  had  ever  been  acted  upon. 

The  present  suit  was  brought  to  obtain  a  refund  of  "  revenue  "  alleged 
to  be  payable  by  the  defendants.  The  first  Court  (Assistant  Collectors) 
dismissed  the  suit.  The  plaintiffs  appealed  to  the  Collector,  who  upheld 
the  decision  of  the  first  Court.  On  appeal,  however,  to  the  District  Judge, 
the  decision  of  the  Collector  was  reversed  and  a  decree  for  "  rent  "  was 
given  in  favour  of  the  plaintiffs.  The  defendants  appealed  to  the  High 
Court. 

Munshi  Jivala  Prasad  andMunshi  Govind  Prasad,  for  the  appellants. 

[304]  Mr.  Abdul  Raoof  and  Maulvi  Muhammad  Ishaq,  for  the 
respondents. 

JUDGMENT. 

AlKMAN,  J. — In  this  case  the  plaintiff  respondent  brought  a  suit 
under  clause  (g)  of  s.  93  of  the  North- Western  Provinces  Eent  Act, 
1881,  to  recover  from  the  defendants,  who  are  appellants  here  and  whom 
she  describes  as  inferior  proprietors,  arrears  of  revenue  alleged  to  be  due 
from  them  for  the  years  1299,  1300  and  portions  of  the  years  of  1298  and 
1301  Fasli.  The  Assistant  Collector  dismissed  the  claim,  which  was  for 
Es.  42-8-6.  On  appeal  the  Collector  of  the  district  confirmed  the  decree 
of  the  Court  of  first  instance.  The  plaintiff  then  appealed  to  the  District 
Judge,  who  gave  a  decree  in  favour  of  the  plaintiff.  The  defendants  appeal 
to  this  Court  against  the  decree  of  the  District  Judge. 

The  first  ground  relied  on  is  tbat  no  appeal  lay  to  the  District  Judge 
with  reference  to  the  provisions  of  s.  189  of  the  Eent  Act,  In  my 
opinion  this  plea  is  valid.  An  appeal  lies  to  the  District  Judge  in  cases 
in  which  the  amount  or  value  of  the  subject-matter  exceeds  Es.  100.  The 
case  before  us  admittedly  does  not  come  under  that  category.  Next,  an 
appeal  lies  in  cases  in  which  the  rent  payable  by  the  tenant  has  been  a 
matter  in  issue  and  has  been  determined.  The  learned  Counsel  for  the 
respondent  contends  that  he  ia  entitled  to  take  advantage  of  this  clause  of 
s.  189.  S.  93  of  the  Eent  Act,  clause  (a),  provides  for  suits  for  the 
arrears  of  rent :  clause  (d)  provides  for  suits  for  any  overpayment  of  rent : 
clause  ((/)  provides  for  suits  by  lambardars  for  arrears  of  Government 
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revenue  payable  through  them  by  the  co- sharers  whom  they  represented 
and  for  village  expenses :  clause  (i)  provides  for  suite  by  muafidars 
or  assignees  of  the  Government  revenue  for  arrears  of  revenue  due 
to  them  as  such  :  clause  (j)  provides  for  suits  by  taluqdars  and  other  supe- 
rior proprietors  for  arrears  of  revenue  due  to  them  as  such  :  clause  (k) 
provides  for  suits  by  recorded  co-sharers  to  recover  from  a  recorded  co- 
sharer  who  defaults  arrears  of  revenue  paid  by  them  on  his  account.  Thus 
we  have  in  s.  93  a  distinction  drawn  between  suits  for  airsars  of  rent  and 
suits  for  arrears  of  revenue.  The  learned  Counsel  for  the  respondents 
[305]  argues  that  the  word  "rent"  in  s.  189  includes  also  "revenue."  I 
should  be  glad  if  I  could  so  hold.  I  see  no  reason  why  the  Legislature 
should  have  made  appealable  to  the  District  Judge  a  decision  in  a  suit 
in  which  the  rent  payable  by  a  tenant  had  been  determined  as  a  matter 
in  issue  and  given  no  right  of  appeal  in  the  equally  important  case  in 
which  the  revenue  payable  by  an  inferior  proprietor  had  been  a  matter  in 
issue  and  had  been  determined.  But  the  right  of  appeal  is  a  creation  of 
statute  and  must  not  be  assumed  to  exist  where  it  has  not  been  clearly 
given  by  the  Legislature.  The  learned  Counsel  for  the  respoadentrbas 
referred  me  to  s.  4  of  the  Bent  Act,  in  which  the  payment  by  a  person 
intermediate  between  the  proprietor  of  the  mahal  and  the  occupants  of 
the  land  is  indirectly  referred  to  as  rent.  I  asked  the  learned  Counsel 
for  the  respondent  who  were  the  occupants  of  the  land  in  suit.  He 
stated  first  that  the  defendants  were  the  occupants,  and  then  that  there 
was  no  evidence  in  the  record  to  show  whether  they  were  or  were  not 
persons  intermediate  between  the  proprietors  of  the  mahal  and  the  actual 
occupants.  This  being  so,  I  do  not  think  the  terms  of  s.  4  can  assist  him, 
and  in  any  case,  seeing  that  the  Legislature  in  the  section,  describing  the 
various  classes  of  suits  which  are  cognizable  by  the  Eevenue  Courts, 
speaks  of  some  as  suits  for  arrears  of  rent  and  of  others  as  suits  for 
arrears  of  revenue,  I  cannot  hold  that  the  word  "rent"  in  s.  189  was 
used  in  a  general  sense  to  include  revenue  also. 

The  learned  Counsel  for  the  respondent  argued  that,  if  the  suit  did  not 
fall  Within  the  second  category,  ife  might  be  looked  on  as  a  suit  in  which 
the  proprietary  title  to  land  hpd  been  determined  between  the  parties 
making  conflicting  claims  thereto.  I  do  not  think  the  circumstances  of 
this  case  are  such  as  -,o  bring  the  suit  within  this  category.  The  sole 
question  is  whether  under  an  old  agreement,  of  1836  the  appellants  are 
liable  to  pay  a  certain  sum  yearly  to  the  plaintiff  on  account  of  the  land 
revenue  which  the  plaintiff  pays  to  Government!  Both  the  parties  are 
at  one  in  asserting  that  the  defendants  are  inferior  proprietors  of  the 
land  :  all  that  has  been  determined  in  this  case  is  whether,  by  n,  contem- 
[306]  poraneous  agreement  entered  into  when  the  land  was  sold  by  the 
predecessor-in-tible  of  the  plaintiff  tc  the  predecessor-in-title  of  the  defend- 
arats,  the  vendee  did  or  did  not  covenant  to  pay  in  a  certain  event  a  pro- 
portionate amount  of  the  Government  revenue.  I  cannot  hold  that  the 
determination  of  this  issue  one  way  or  another  was  a  determination  of 
the  proprietary  title  to  land. 

For  the  above  reasons,  I  hold  that  no  appeal  lay  to  the  District  Judge, 
I  allow  the  appeal  to  this  Court,  and,  setting  aside  the  decree  of  the  Court 
below,  restore  the  decree  of  the  Collector  of  the  District.  As  the  plea 
upon  which  the  appellants  have  now  succeeded  was  not  taken  in  the 
Court  below,  parties  will  bear  their  costs  in  this  Court  and  in  the  Court 
below. 

Appeal  decreed. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Burkitt. 


KALIAN  BAI  AND  ANOTHER  (Plaintiffs)  v.  EAM  RATAN  AND  OTHERS 

(Defendants)*  [llth  March,  1896.] 
Civil  Procedure  Cede,  s.  32 — Parties  to  a  suit— Improper  addition  of  a  defendant. 

An  order  for  sale  was  made  in  execution  of  a  decree.  A  party  claiming  the 
property  objected.  HJH  objection  was  overruled  by  the  Court  of  first  instance. 
He  appealed  to  the  High  Court.  The  High  Court  held  that  the  property  ordered 
to  be  sold  was  not  the  property  included  in  the  mortgage  on  which  the  decree 
for  sale  was  made  and  was  not  property  which  could  be  sold  under  that  decree. 
In  the  meantime  the  sale  had  taken  place.  Thereupon  r,he  owner  of  the  property, 
which  the  High  Court  had  held  on' appeal  was  nob  saleable,  brought  a  suit,  and 
m-ide  tbe  decree-holders  and  auction-purchaser  parties  to  it  and  claimed  as 
against  them  his  property. 

Held,  that  it  was  not  competent  to  the  Court  acting  under  s.  32  of  the 
Code  of  Civil  Procedure  to  introduce  into  this  suit  as  a  defendant  a  person  who 
claimed  the  property  in  suit  by  K  title  quite  distinct  from  that  under  which  any 
of  the  parties  to  the  suit  claimed. 

[R..  5  O.C.  94;  33  P.B.  1903  =  87  P.L.B.  1903.] 

THE  plaintiffs  sued  for  possession  of  certain  zemindari  property, 
alleging  that  ifc  had  been  wrongfully  sold  in  execution  of  a  decree,  in  exe- 
cution of  which  decree  the  High  Court  had  subsequently,  by  its  order  of 
the  9&h  of  August  1893,  declared  the  said  property  not  liable  to  be  sold. 

[307]  The  original  defendants,  who  were  the  decree-holders  and  the 
auction-purchaser,  pleaded  thai  the  property  claimed  was  not  in  fact  a 
portion  of  the  share  to  which  it  was  alleged  by  the  plaintiffs  to  belong  ; 
but  was  part  of  certain  property  which  had  been  sold  to  satisfy  a  long 
antecedent  decree  of  1859  to  one  Salig  Ram,  whose  present  representative 
was  his  son  Badri  Prasad.  Badn  Prasad  was  made  by  the  Court  on  his 
own  application  a  party  defendant  to  the  suit  and  supported  the  allegation 
that  the  property  in  suit  bad  been  sold  to  Salig  Earn. 

Upon  this  defence  the  Court  of  first  instance  (Subordinate  Judge  of 
Moradabarl)  dismissed  the  plaintiff's  suit  holding  that  tbe  finding  of  the 
High  Court  in  its  order  of  the  9th  August  1893,  as  to  the  ownership 
of  the  property  was  not  binding  as  between  the  plaintiffs  and  Badri 
Prasad. 

The  plaintiffs  appealed  to  the  High  Court. 

Pandit  Sundar  Lai,  for  the  apoellants. 

Messrs.  T.  Conlan  and  D.  N.  Banerji,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BURKITT,  J — An  order  for  aale  was  made  in  execu- 
tion of  a  decree.  A  party  claiming  the  property  objected.  His  objection 
was  overruled  by  the  Court  of  first  instance.  He  appealed  to  the  High 
Court.  The  High  Court  held  that  the  property  ordered  to  be  sold  was  not 
property  included  in  the  mortgage  on  which  the  decree  for  sale  was 
made  and  was  not  property  which  could  be  sold  under  that  decree.  In 
the  meantime  the  sale  had  taken  place.  Thereupon  the  owner  of  the 
property,  which  the  High  Court  had  held  on  appeal  was  nofe  saleable, 

*  First  Appeal   No.   172   of   1894,     from   a   deoiee   of   Faudit   Raj   Natb    Sahib, 
Subordinate  Judge  of  Moradabad,  dated  the  30th  April  1894. 
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brought  this  suit  and   made    the  decree-holders    and    auction-purchaser        1896 
defendants  to  the  suit  and  claimed  as  against  them  his  property.     There  MARCH  11. 
•was  absolutely  no  defence  to  the  suit.     The  point  was  res  judicata  and 
had  been   decided  by  the  High  Court.     But   a   gentleman  named   Badri     APPEL- 
Prasad,  possibly  at  the  instance  of  the  defendants,  stepped  into  the  legal       LATE 
arena  and  asked  to  be  allowed  to  contest  the  suit  as  a  defendant.     The 
plaintiffs  had   made  no  claim  against  him.     Whether  he  was  concerned 
with  the  property  or  not,  the  suit  did  not  affect  him.     The   Subordinate   ISA.  306  = 
Judge  made  [303]  Badri  Prasad  a  defendant  to  the  suit  and  went  on  and    16  A.W.N. 
tried  an  issue  between  Badri   Prasad  and   the  plaintiffs  which  was   not    (1896)  72. 
raised  by  the  pleadings  between  the  real  parties  to  the  suit  and  which 
could   not   be   raised  between  them  owing  to  s.  13    of  the    Code  of    Civil 
Procedure.     The  Subordinate  Judge  devoted  nearly  the  whole  of  his  energy 
to  this  question,  which   had  nothing  to  do  with   the  issue  between  the 
parties  to  the  suit  originally.     It  has  been  contended  here  that  the  Subor- 
dinate Judge  had  power  under  s.  32  of  the  Code  of  Civil  Procedure  to 
bring  Badri   Prasad    in    as   a  defendant.     In  our    opinion    s.    32    does 
not   enable  a  Court  to  go  contrary  to  the  ordinary  procedure  provided 
by  the    Code.     It  would    not  enable    a  Court,    for  instance,    to  override 
the   effect   of  the   second    clause    of   s.    31,    and    because   there    might 
be  a   dozen   claimants  to  a    piece    of  property,  all  having  different   in- 
terests and  all  having  different  claims  of  title,  to  make  them   all  parties 
to  the  suits  as   plaintiffs  ;  nor  does  s.  32  enable  a  Court  to  go  contrary 
to   s.   45    of   the    Code,    and    to  impose   on    the  plaintiff  to  a  suit  per- 
sons   .is  defendants  whom    he  has    made  no   claim  against,  and  against 
whom  ha   may  never  make    any  claim    and  who   have  no    community   of 
title  with   the  real  defendant  to  the  suit.     There  is  no  section  in  the 
Code  under  which  Badri  Prasad  ought  to  have   been  made  a  party   to  the 
suit,    nor  was  it  necessary  to   join    him   in    order  a   enable   a    Court    to 
adjudicate    on   and  settle  any  question   involved  in   the  suit  between  the 
original  parties.     Tbe  position  is  this  : — Badri  Prasad  finding  a  suit  going 
on  in  which  he  was  not  concerned,  steps  into  Court  and  asks  the  Judge 
to  make  him    a  defendant  and  settle  a  point  which  may  or  may  not  be 
subsequently  in  dispute    between  him  and  the  plaintiffs.     We  should  like 
to  have  known  whether  Badri  Prasad  at  the  time  when  the  order  for  sale 
was  made   was  sufficiently  interested  in  the  property  to  raise  any  objec- 
tion to  its  being  sold.     We  allow  this  appeal  with   costs,  and    we  dismiss 
Badri  Prasad  from  the  suit :  he  should  never  have  been  joined  in  it.     We 
give  the  plaintiffs  a  decree  against  the  defendants  other  than  Badri  Prasad 
for  possession,  and  we  declare  the  sale  to  be  invalid  and  set  it  [309] 
aside.     We  give  the  plaintiffs  their  costs  against  the  parties  to  this  suit. 

Appeal  decreed. 
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181.  309-16  l.W.K.  (1896)  76. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


ALI  MUHAMMAD  KHAN  (Defendant)  v,  MUHAMMAD  SAID  HUSAIN 
(Plaintiff)  *      [24th  March,  1896.] 

Pre-emption — Muhammadan  Law— Tajab-i-iebtishhad—  Demand  made  to  vendee  not  in 
possession — Demand  made  by  agent  of  prt-tmptor. 

Held,  that  if  the  talab-i-ishtishhxd  is  made  in  the  presence  of  the  vendee,  it  is 
not  necessary  that  such  vendee  should  at  the  time  the  demand  is  made  be  actu- 
ally in  possession  of  the  property  in  respeot  of  which  pro-emotion  is  claimed. 
Chamroo  Pas&an  v.  Puhlwan  Rai  (15  W.R.  3)  explained.  Jhootte  Singh  v. 
Komul  Roy  (10  W.B.  119),  Janger  Mohamed  v.  Mohamed  Arjad  (l.L.R.  5  Calc. 
509),  Ooluck  Ram  Deb  v.  Brindabun  Deb  (14  W.R.  265)  and  Shaikh  Dayemool- 
lah  v.  Kirtee  Chunder  Surmah  (19  W.R.  530)  referred  to. 

Held,  also  that  the  ceremony  of  talab-i-ishtishhad  need  not  necessarily  be  per- 
formed by  the  claimant  for  pre-emption  in  person,  but  may  be  performed  by  a 
duly  constituted  agent  on  his  behalf.  Syed  Wajid  All  Khan  v.  Lala  Hanuman 
Prasad  (4  B.L.R.  A.C.J.  139)  and  Musammui  Ojheoonissa  Begum  v.  Sheikh 
Rustum  AH  (W.R.  1864,  5219)  referred  to. 

[R.,  20  A.  457  ;  35  C.  575.] 

THE  plaintiffs  sued  for  pre-emption,  under  the  Muhammadan  law,  of 
a  certain  zenana  house.  The  defendants  pleaded  inter  alia  that  the 
plaintiff  had  not  performed  the  necessary  rites  of  pre-emption  prescribed 
by  the  Muhammadan  law.  An  issue  was  framed  upon  this  point,  which 
in  argument  resolved  itself  into  two  questions  :  first,  whether  the  pre- 
emptor  could  make  a  valid  demand  from  the  purchaser  when  the  latter 
was  not  in  possession  of  the  property  sold,  and  secondly,  whether  the 
demand  could  be  made  otherwise  than  by  the  pre-emptor  in  person,  the 
pre-emptor  being  under  no  physical  disability.  The  Court  of  first  instance 
(Munsif  of  Moradabad)  relying  upon  a  ruling  of  the  Calcutta  High  Court 
in  Chamroo  Pdsban  v.  Puhlwan  Roy  (1)  found  against  the  plaintiff  on 
this  issue.  The  plaintiff  appealed. 

The  lower  appellate  Court  (District  Judge  of  Moradabad),  following 
the  ruling  in  Janger  Mohamed  v.  Mohamed  Asjad  (2)  overruled  the  decision 
of  the  Munsif  on  this  point,  and  finding  that  the  requirements  of  the 
Muhammadan  law  as  to  both  Talab-i-ish-HSlQ^tishhad  and  talab-i-mu- 
asibat  had  been  fulfilled  by  the  plaintiff,  remanded  the  case  to  the  Court 
of  first  instance  under  s.  562  of  the  Code  of  Civil  Procedure. 

Against  this  order  of  remand  the  defendant  vendee  appealed  to  the 
High  Court. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — This  an  appeal  from  an  order  of  remand 
passed  under  s.  562  of  the  Code  of  Civil  Procedure.  The  plaintiff,  who  is 
respondent  before  us,  is  seeking  to  enforce  a  right  of  pre-emption  which 
he  claims  under  the  Muhammadan  law.  The  Court  of  first  instance  found 
that  the  plaintiff  bad  not  performed  certain  rites  and  ceremonies  which 
that  Court  considered  necessary  before  he  could  enforce  the  right  of 

*  First  Appeal  from  Order  No.  100  of  1895. 
(1)16  W.R.  3.  (2)5.0.509. 
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pre-emption  claimed.  It  therefore  dismissed  the  suit.  On  the  matter 
going  into  appeal,  the  appellate  Court  dissented  from  the  view  taken  by 
the  Court  of  first  instance,  considered  that  all  the  essential  requisites  under 
the  Mubammadan  law  had  been  complied  with,  and  remanded  the  case 
under  the  order  which  is  complained  of  in  this  appeal  for  determination 
upon  the  merits. 

It;  appeal  before  us,  it  is  now  contended  that  the  order   of  remand  is 
bad  on  two  grounds,  the  first  being  that  the  talabi-i-ishtishhad  was  in  the 
present  case  made  to  the  vendee,  who  had  not,  at  the  time   when  the  de- 
mand was  made,  obtained  possession  of  the  land  over  which  the  respondent 
seeks  to  enforce  his  pre-emptive  rights  ;  the  second  is  that  the  demand  is 
bad,  inasmuch  as  it  was  not  made  by  the   pre-emptor  himself-,    but  by  an 
agent.     The  main  authority   for  the  former  of  these  contentions  is  based 
upon  the  argument  that  the  procedure  in  such  matters  laid  down  by  the 
Durrul  A/w&Mar,  which  appears  to  be  of  a  more  liberal  andiax  nature,  differs 
from  the  stringent  rule  laid  down  upon  the  same  subject  iu  the  Hidayah&iad 
it  is  urged  that  where  these  two  are  at  variance,  the  Hidayah  is  the  authority 
which  should  be  followed  by  us.     We  ha^ve  not  before  us  the  passage  from 
the  Hidayah,  but  we  were  referred  to  a  note  (q)  to  be  found  in  the  Tagore 
Law  [311]  Lectures,  1873,  at  page  522,  in  which  it  is  given  as  a  quotation 
from    ttie    Fataiva-i-Alamgiri,    vol.     5,     p.     267.     That  passage  is   as 
follows  : — "  It  is  therefore    necessary    afterwards  to  make    the  talabi- 
i-ishttshhad  wa  taqrir,  which  is  done  by  the  Shaft  taking  some  person    to 
witness  either  against  the  seller,  if  the  ground  sold  be  still  in  his  possession, 
or  against  the  purchaser  or  upon  the    spot  regarding    which    the  dispute 
has    arisen,"    and    we     were    also    referred    to  the  precedent  Chamroo 
Pasban  v.  Puhhvan  Bai  (1)  as  an  authority  for  the  proposition  that  the 
talab-i-ishtishhad   to    be   valid    must  be  made    in  the  presence    of    the 
vendor  or  vendee  who  may  be  at  the  tim,e  when  the  demand  is  made  in 
possession  of  the   premises,  the  subject-matter  of  the  pre-emption.     The 
case  cited  is  not  a  very  full  and  clear  authority.     The   learned  Judges 
who  decided  it  had  before  them  a  case  in  which  no  demand  had  been  made 
either  in  the  presence  of   the  vendor   or  vendee,    and  their   attention  was 
not  directly  brought  to  bear  upon  the  question    whether  the   demand  in 
order  to  be  valid  could  only  be  made  before  th'e  person  in  possession  at  the 
time  of  demand.  This  is  really  all  the  authority  upon  which  this  contention 
rests.  We  have,  on  the  other  hand,  a  chain  of  decisionsbeginning  with  a  case 
of  Jhootee  Singh  v.  Komul  Boy  (2)  if  not  earlier,  and  extending  down  to  the 
case  of  Janger  Mohamed  v.  Mohamed  Arj'ud  (3).  There  are  cases  between, 
viz  : — Goluk  Bam  Deb  v.  Brindabun  Deb  (4)  and  Shaikh  Dayemoollah  v. 
Kirtee    Chunder   Surmah  (5).     The   Calcutta   Court   in  these   cases  has 
throughout  laid  down  that  the  demand  talab-i-ishtishhad    must  be  mado 
in  the  presence  of  the  vendor  or  purchaser,  or  upon  the  premises  and  in  the 
presence  of  witnesses.     In  the  case  in  10  Weekly  reporter,   the   learned 
Judges  were  certainly  not  disposed  to  make  any  relaxation,  and  fully  bore  in 
mind  the  fact  that  the  right  of  pre-emption  was  one  in  which  they  should  not 
be  disposed  to  relax  any  of  the  rules  by  which  the  Muhammadans  themselves 
found  it  necessary   to    confine    its   operation.     In    Janger   Mohamed  v. 
Mohamed   Arj'ad,   the  precedent  of  Chamroo  Pasban  v.  [312]  Puhlwan 
Boy  was    quoted,    and  the    learned    Judges    considered    it    to  amounfc 
to  nothing  further  than  that  the  demand  must  be  made  either  before  the 


(i)  16  W.B.  3. 
(4)  14  W.B,  265, 
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1896       vendor  or  the  purchaser  or  on  the  premises  ;  in   other  words,  the  matter 
MARCH  24.   deemed  essential  was  that  the  affirmation  should  be  made  in  the  presence 

of  witnesses  and  before  the  vendor    or    purchaser  who  might  be  deemed 

APPEL-  to  be  in  possession  of  the  lands.  The  fact  of  the  purchase  would  seem  to 
LATE  be  considered  as  giving,  at  any  rate,  a  constructive  possession  for  such 
CIVIL,  purposes,  and  we  see  no  reason  to  rule  otherwise. 

As  regards  the  second  point,  the  main  authority  cited  to  us  is  a 
18  A.  309=  passage  from  Macnaghten's  Principles  and  Precedents  upon  Muhammadan 
16  A.W.N.  Law,  Edition  1890,  p.  183,  where  it  is  said  that  the  party  claiming 
(1896)  76,  must  make  the  demand,  and,  it  is  added,  he  may  also  depute  an  agent, 
provided  he  is  at  a  considerable  distance  and  cannot  afford  personal 
attendance,  and,  if  unable  to  depute  an  agent,  he  may  communicate  with 
the  seller  or  purchaser  by  letter.  Along  with  this,  which  after  all  does 
not  appear  to  be  of  higher  authority  than  an  answer  made,  as  the  practice 
then  was,  by  a  person  considered  an  authority  in  Muhammadan  law 
to  a  question  put  by  Judges,  we  were  referred  to  the  case  of  Syed  Wajid 
Ali  Khan  v.  Lala  Hanuman  Prasad  (1).  In  that  case  a  Subordinate  Judge 
had  expressed  an  opinion  that  the  ceremony  of  talab-i-ishtishhad  could 
only  be  performed  by  the  pre-emptor  in  person  and  could  not  be  done 
through  an  agent.  The  learued  Judges  who  decided  that  case  remarked 
that  they  were  nob  referred  to  any  authority  for  this  dictum,  and .  the  law 
is  otherwise  enunciated  in  Muhammadan  law  books.  The  restriction  that 
the  demand  should  be  made  by  the  pre-emptor  in  person  depends  upon 
his  liability  to  perform  ic,  and  the  question  of  ability  would  seem  to  be 
one  lightly  dealt  with,  the  preference  being  given  to  the  rule  which 
prevails  in  Muhammadan  Law  as  elsewhere,  that  an  agent  can  do 
what  a  principal  can  do,  except  where  prohibited  by  law  or  where 
his  power  is  restrained.  In  the  case  of  Musammat  Ojheoonissa  Begum 
v.  Sheikh  Rustum  Ali  (2),  the  Judges  held  that  unless  [313]  there 
was  a  clear  provision  in  the  hiw  that  the  claimant  must  go  to  the 
spot  or  to  the  seller  or  to  the  purchaser,  his  act  could  be  done  by  a 
duly  constituted  agent.  As  in  that  case,  so  in  this,  we  think  that  the 
evidents  shows  that  the  needful  ceremonies  of  Muhammadan  law  have 
been  complied  with  to  all  intents  and  purposes,  and  that  the  learned 
Judge  was  right  in  so  considering  and  in  making  the  order  of  remand. 
The  appeal  is  therefore  dismissed  with  costs. 

Appeal  dismissed. 


18  A.  813  =  16  A.W.N.  (1896)  77. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji, 


MUBARI  DAS  AND  OTHERS  (Decree -holders)  v.  THE  COLLECTOR  OF 
GHAZIPUR  AND  ANOTHER  (Respondents)  *     [28bh  March,  1896.] 

Act  No*  I  o  1377,  s.  326— Civil  Procedure  Code,  ss.  322,  325,  336— Execution 
of  decree — Right  of  creditor  under  a  simple  money  decree  obtained  after  property  of 
debtor  has  been  taken  over  by  the  Collector  to  be  entered  in  list  of  creditors  prepared 
under  s.  322  B. 

Eeld  that  the  assignees  of  a  decree  for  money  obtained  against  a  person  whosa 
property  bad  been  taken  over  by  the  Collector  under  s.  326  of  Act  No.  X  of  1877, 

*  First  Appeal  No.  162  of  1895  from  an  order  of  Kuar  Bbarat  Singh,  District  Judge 
ol  Gbajsipur,  dated  the  17th  May  1895. 

(1)  4  B.L.R.  A.C.J.  139.  (2)  W.R,  (1864)  219; 

9H 


YIII]  MUR.ARI   DAS  V.   THE   COLLECTOR   OF   GHAZIPUB      18  All.  315 

whilst  snob  property  was  under  the  management  of    the  Collector,  were    not        1305 

entitled  to  be  placed  on  the  list  of  creditors  prepared  by  the  Collector  under  s.  322 

of  Act  No.  XIV  of  1882  ;  and  that  in  any  case  application  to  be  placed  on  the   MARCH  28, 

said  list  of  creditors  should  have     been  made  to  the  Collector  and  not  to  the 

District  Judge.  APPEL- 

THE  facts  of  this  case  are  sufficiently  stated  in   the   judgment    of      n   G 
Banerji,  J.  GlZiL< 

Babu  Jogindro  Nath  Chaudhri  and  Munshi  Madho  Prasad,  for  the  18  A,  313  = 
appellants.  16  A.W.N, 

Mr.  E.  Chamier,  for  the  respondents.  (1896)  77. 

JUDGMENT. 

BANERJI,  J. — The  facts  which  have  given  rise  to  this  appeal  are 
these  : —  Several  decrees  having  been  passed  against  Babu  Har  Shankar 
Prasad  Singh,  one  of  the  respondents  to  this  appeal,  the  Collector  of  Ghazi- 
pur,  in  which  district  a  part  of  Babu  Har  Shankar  Prasad's  property  was 
situated,  was  appointed  by  the  District  Judge  of  Ghazipur  under  s.  326  of 
Act  No.  X  of  1877  to  take  [314]  the  property  under  his  management  for 
the  satisfaction  of  the  decrees  and  debts  due  by  Har  Shankar  Prasad.  The 
Collector  prepared  a  statement  of  the  decrees  and  debts  in  the  manner 
provided  by  the  Code  of  Civil  Procedure,  and  among  the  persons  whose 
debts  were  entered  in  such  statement  were  Babus  Sita  Earn  and  Harak 
Chand. 

They,  it  is  stated,  held  a  promissory  note  executed  by  Har  Shankar 
Prasad  Singh,  but  their  names  ware  entered  as  decree-holders,  although 
as  a  matter  of  facb  they  had  not  obtained  a  decree  at  the  time.  In  March 
1891  Harak  Chand  and  Hari  Chand  obtained  a  decree  against  Har 
Shankar  Prasad  in  the  Court  of  the  Subordinate  Judge  of  Benares.  It  is 
alleged  that  they  sold  the  decree  to  Sundar  Das,  and  Sudar  Das  assigned 
it  to  the  present  appellants.  The  decree  was  transferred  for  execution  to 
the  District  Judge  of  Ghazipur,  and  execution  was  taken  out  in  the  Courts 
of  the  Subordinate  Judge  of  that  district  under  the  orders  of  the  District 
Judge.  The  application  which  has  given  rise  to  this  appeal  was  sub- 
sequently presented  by  the  appellants  in  the  Court  of  the  District 
Judge  of  Ghazipur  on  the  30th  of  January  1895.  By  it  they  prayed  that 
their  names  should  be  entered  in  the  statement  of  the  debts  due  by  Har 
Shankar  Prasad  Singh  and  that  the  amount  due  to  them  should  be  put 
down  in  that  statement  as  being  Es.  13.339-8-10. 

This  application  having  been  refused  by  the  District  Judge,  the  present 
appeal  has  bean  preferred. 

One  of  the  respondents  to  the  appeal  is  the  Collector  of  Ghazipur, 
the  other  respondent  baing  Babu  Har  Shankar  Prasad  Singh,  the  judgment- 
debtor.  Aa  against  the  .Collector  of  Ghazipur  Mr.  Madho  Prasad,  who 
has  appeared  for  the  appellants,  has  not  satisfied  me  that  the  appellants 
have  any  caae.  The  Collector,  acting  under  the  provisions  of  s.  326  of 
the  Code  of  Civil  Procedure,  was  not  acting  in  any  capacity  other  than 
that  of  a  manager  of  the  property  appointed  by  the  Court.  He  was 
nothing  better  than  an  officer  of  the  Court  for  the  purpose  of  managing  tha 
[315]  property  in  order  to  satisfy  the  decree  which  were  due  by  Har 
Shankar  Prasad  on  the  date  of  the  appointment  of  the  Collector  as 
such  manager.  I  fail  to  see  that  the  appellants  have  any  case  against 
the  Collector,  and  in  my  judgment  the  Collector  has  been  improperly 
.made  a  party  to  this  appeal. 
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1896  On  the  merits  also  the  appeal  must,  in  my  opinion,  fail.     The  appli- 

MARCH  28,   cation  of  the  appellants  may  be  regarded  either  as   an  application  to  be 
— —        entered    in    the  statement   of   debts  prepared  under    s.   322B,  or  as  an 
APPEL-     application  to  amend  the  statement  prepared  under  that  section.     If  it  is 
LATE       an  application  to  be  entered  in  the  statement  ib  should  have  been  made  to 
OlVIL       ^oe  Collector  and  not  to  the  District  Judge.     It  is  only  when   disputes 
arise  as  to  the  fact  or  exbent  of  the  liability  of  the  judgment-debtor  to 
ISA.  313=  any  of  the  decrees  or  claims  of  which  the  Collector  is  informed,  that 
16  A.W.N,    the    Civil  Court   is    to  determine  such  disputes,  and  it  is  to  do  so  only 
(1896)  77.     upon  a  reference  being   made  by  the  Collector.     The  appellants,  instead 
of  going  to   the  Collector,  applied  to  the  District   Judge,  and   this,  in  my 
opinion,  they  were  not  entitled  to  do.     Further,   they  were  not  entitled 
to  have  their    names  entered  in  the  statement  of  debts  prepared   under 
s.  322B.     In  that  statement  only  such    persons  are  to  be  entered  as  are 
referred   to.  in  &.  322A.     The  persons  so  referred  to  are,    first,  persons 
holding  decrees  for  money,  and,  secondly,  those  having  any  claim  on  the 
property  of  the  judgment-debtor.     The  appellants  evidently  did  not  come 
within  the  second  class  as  they  bad  no  claim  on  the  property   of  Har 
Shankar  Prasad,  but  were  merely  holders  of  decrees   for  money  againab 
him.     It  is  not,    however,    every   holder  of  a  decree  for  money   who  is 
entitled  to  be  entered   in  the  statement  prepared   under  s.  322B.  Under 
clause  (a)    of  s.    322A  only   two  classes   of  holders   of    decrees  for  money 
are    entitled    to    come    in :     (1)   those   whose  decrees    are    capable    of 
execution  by  sale  of  the  immoveable  property  of  the  judgment-debtor,  and 
(2)  those    in    execution  of  whose    decrees    proceedings   for  the  sale   of 
such  property  are  pending.     There   is    no    question    that  the  appellants 
do  not   fall   within  the   category  of  decree-holders  of  the   second   class, 
as    proceedings  for   the  sale  of   the  judgment-debtor's    property  are  not 
[316]    pending  in   execution  of  their   decree.     They  do  not   come  within 
the  other  class  also.     By  reason  of  the  provisions  of  the  last  portion  of  the 
first    paragraph    of    s.    325A    no    Civil    Court    can    issue  any   process 
against  the  judgment-debtor's  property   which  is  under  the  management 
of  the  Collector  in  execution  of  a  decree  for  money  obtained  after  the  pro- 
perty came  under  such  management.     The   decree  held  by  the  appellants 
was  passed  after  Har   Shankar  Prasad's  property  had  been   placed  under 
the    management  of  the   Collector,  and    therefore  in    execution    of  that 
decree   the  said   property  is  not  liabe  to  be   sold  so  long  as  the   manage- 
ment continues.     It  is  thus  clear  that  the  appellants  are  not  persons  who 
are  entitled  to  be  entered  in  the  list  of  creditors  prepared  under  s.  322  B. 
There   can  be  no   doubb  that   if  a    claim  like   the  one  put  forward    by 
the   appellants    were   admitted,    the  object  of    the  management    of   the 
judgment-debtor's    property    by    the    Collector     w?nld    become    wholly 
infructuous. 

For  the  above  reasons,  I  am  of  opinion  thafi  the  application  of  the 
appellants  has  been  properly  dismissed,  I  dismiss  this  appeal  with 
costs, 

Appeal  dismissed. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Blennerhassett. 


1896 

MARCH  30. 


RIKHI  RAM  AND  ANOTHER   (Defendants]  v.  SHEO  PARSHAN  RAM 
AND  OTHERS  (Plaintiffs).*      [30feh  March,  1896.] 

Mortgage—  Construction  of  document—  Meaning  of  the   term    "  sudi  "  —  Interest     post 
diem—  Post   diem  interest  decreed  as  damages  not  a  charge  on  the  mortgaged  pto- 


LATB 
ClVIL. 

18  A.  316  = 
16  A  W.N, 
(1896)  78. 


The  use  of  the  term  "  sudi  "  (bearing  interest)  in  a  mortgage-deed  held  not  to 
imply  a  covenant  to  pay  post  diem  interest,  there  being  a  speoifio  agreement  to 
repay  the  mortgage-debt,  principal  and  interest,  in  seven  year?. 

Were  in  a  suit  upon  a  mortgage  bond  post  diem  interest  is  decreed,  as  damages 
the  payment  of  such  damages  does  not  constitute  a  charge  upon  the  mortgaged 
property.  Narain  Bahadur  Pal  v.  Khadim  Eusain  (1)  referred  to. 

[Dhi.,  12  C.P.L.R.  18.] 

[317]  THIS  was  a  suit  to  recover,  money  payable  under  a  mortgage 
bond.  The  material  portion  of  the  bond  sued  upon  ran  as  follows:  — 
"  Inasmuch  as  I,  having  taken  a  loan  of  Rg.  1,200  from 
bearing  interest  (sudi)  afc  the  rate  of  Rg.  1-12  per  cent,  per  mensem,  with 
a  promise  to  repay  in  seven  years,  have  brought  it  into  my  use,  I 
agree  thah  I  will  without  demur  pay  the  principal  and  interest  as  pro- 
mised, and  I  will  continue  to  pay  (or  go  on  paying) 

each  six  month's  interest  within  the  six  months  (in  question),  and  if 
such  *.  should  not  be  paid,  then  that  interest  shall  be  considered 

as  principal,  &o."  The  plaintiffs  claimed  a  sum  which  included  a  consi- 
derable item  in  the  way  of  interest  post  diem,  though  it  was  not  specified 
as  such  in  the  plaint.  The  Court  of  first  instance  (Subordinate  Judge  of 
Allahabad)  held  that  under  the  mortgage  sued  upon  the  plaintiffs  were 
not  entitled  to  post  diem  interest  as  such  ;  and  further  that  though  they 
might  be  entitled  to  gets  interest  post  diem  by  way  of  damages,  yeb  for 
reasons  siated  by  the  Court  even  such  damages  ought  not  to  be  allowed. 
The  first  Courb  decreed  the  plaintiffs  claim  in  parb.  The  plaintiffs  appealed 
as  to  the  allowance  of  post  diem  interest  and  as  to  the  method  of  com- 
puting interest  ante  diem  adopted  by  the  first  Court.  The  lower  appeal- 
late  Courb  (District  Judge  of  Allahabad)  held  that  the  bond  sued  upon 
did  provide  for  the  payment  of  post  diem  interest  and  that  the  lowers  Court's 
computation  of  interest  payable  ante  diem  was  incorrect.  It  accordingly 
varied  the  decree  of  the  first  Court,  enhancing  the  amount  payable  under 
:it  by  the  defendants.  The  defendants  appealed  to  the  High  Court. 

Pandit  Sunder  Lai  and  Babu  Datti  Lai,  for  the  appellants. 

Munshi  Ram  Prasad  and  Pundit  Moti  Lal>  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J.  —  The  suit  out  of  which  this 
appeal  has  arisen  was  one  for  sale  under  s.  88  of  the  Transfer  of 
Property  Act.  The  plaintiffs  claimed  principal  and  a  large  amount 
for  interest?.  Tney  did  not  show  in  their  plaint  how  the  amount  which 

*  Second  Appeal  No.  540  of  1893.  from  a  decree  of  F.E-  Elliot,  E--q.,  District 
Judge  of  Allahabad,  dated  the  6th  March  1893,  modifying  a  decree  of  Munsai  Muham- 
mad Siraj-ud-diu,  Subordinate  Judge  of  Allahabad,  dated  the  23rd  November  1692. 

(1)  17  A.  581. 
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1896       they  claimed   for   interest  became   or  was  mortgage  money  within  the 

MARCH  30.  meaning  of  ol.  (a)  of  s.  58  of  the  Transfer  of  Property  Act.     They  merely 

said  that   they  were  [318]  entitled  to  recover  "  Es.  4,106-11-6  principal 

APPEL-     and  interest  detailed  as  below."     That   was  not  a   properly  drawn  para- 

'LATE       graph.     When  we  look  at  the  detail  referred  to  in  the  plaint  we  find  that 

CIVIL,      they  claimed  up  to  the  due  date  of  the  mortgage,  which  was  seven  years 

from   the  20th    October,    1879,  the  principal  and  interest  contracted  to 

18  A.  316=    fog  pajd  by  the  mortgagor,    and  after  due  date  they  claimed  interest  at  a 

16  A.W.N.    different  rate  on  the  sum  of  the  principal  moneys  and  of  the  contractual 

(1896)  78.    interest.     It  is  evident  that  what  they  were  claiming  after  the  due  date  of 

the  mortgage  was  not  interest   secured  by  the  mortgage,  or  which  they 

thought   was  secured  by   the   mortgage,    but  interest  in  the   shape   of 

damages. 

The  first  Court  held  that  there  was  no  contract,  express  or  implied,  to 
pay  interest  post  diem.  The  lower  appellate  Court,  relying  on  the  use  of 
the  adjective  "  sudi  "  in  the  mortgage  bond,  held  that  the  intention  of  the 
parties  was  that  the  principal  should  bear  interest  until  payment,  and  gave 
the  plaintiffs  a  decree  under  s.  88  of  the  Act  for  the  principal,  interest  up  to 
duedate  andinterest  post  diem.  The  same  District  Judge  had  given  a  similar 
decision  in  the  case  of  Bam  Kuar  and  another  v.  Sheoratan  Singh  and  others 
which  came  up  to  this  Court  in  second  appeal  (S.  A.  No.  67  of  1892).  In 
that  case  this  Court,  having  before  it  the  views  of  the  District  Judge  as 
to  the  effect  in  a  mortgage  contract  of  the  use  of  the  adjective  "  sudi,"  held 
that  there  was  absolutely  no  express  provision  in  the  contract  for  post  diem 
interest  and  that  there  were  no  sufficient  materials  for  the  Court  finding 
by  implication  that  the  parties  intended  to  contract-  for  post  diem 
interest.  That  is  a  decision  bearing  on  the  meaning  of  the  term  "sudi"  in 
a  contract  of  mortgage.  In  our  opinion  the  District  Judge  misinterpreted 
the  mortgage  deed.  All  moneys  lent  upon  mortgage  are  lent  either  bear- 
ing interest  or  not  bearing  interest.  Those  cases  in  which  no  interest  at 
all  is  stipulated  for  must  be  of  the  rarest  possible  occurrence.  "  Sudi  "  as 
used  in  this  mortgage  deed  merely  meant  that  until  due  date  the  principal 
money  should  bear  interest.  Beyond  that,  it  is  obvious  that  the  parties 
did  not  contemplate  post  diem  interest.  They  expressly  provided  that  all 
[319]  payments  of  principal  or  interest  during  the  mortgage  term  should 
be  endorsed  upon  the  mortgage  bond  and  that  payment  not  so  endorsed 
should  not  be  allowed  if  claimed.  They  made  no  provision  for  any  payment 
of  principal  or  interest  post  diem.  We  may  conclude  that  the  intention  was 
that  the  debt  and  contractual  interest  should  be  paid  within  the  seven  years 
provided  for  in  the  bond.  The  defendants  who  have  brought  this  second 
appeal  are  assignees  of  1892  of  the  mortgagor's  rights.  The  mortgagor 
who  was  a  party  to  the  suit  has  not  appealed.  As  against  him  it  would 
have  been  proper  to  have  given  a  decree  for  damages  for  non-payment  of 
the  mortgage  money  on  the  due  date,  but  a  decree  for  damages,  as  pointed 
out  in  the  judgment  of  the  Full  Bench  of  this  Court  in  Narindra  Bahadur 
Pal  v.  Khadim  Husain  (1)  cannot  constitute  under  the  Transfer  of  Property 
Act  a  charge  on  the  estate,  i.e.,  the  mortgaged  property  could  not  be 
sold  under  s.  88  (or  rather  s.  89)  in  respect  of  damages  which  might  be 
decreed  for  breach  of  contract  to  pay,  although,  if  the  mortgaged  pro- 
perty is  in  the  possession  of  the  mortgagor  no  doubt  the  decree  for  damages, 
.which  would  be  a  decree  for  money,  might  be  executed,  if  the  Court 
thought  fit  so  to  grant  execution  of  it,  against  the  hypothecated  property; 

(1)  17  A.  581. 
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but  that  would  be  a  proceeding  under  the  Code  of  Civil  Procedure  and  not  1896 

under  the  Transfer  of  Property   Act.     In  that  respect  there  may  be  a  MARCH  30. 
difference  between  the  practice  followed  in  the  Courts  in  England  and  the 

law  as  it  has  to  be  administered  in  India  under  the  Transfer  of  Property  APPEL- 

Act;.  LATE 

We  allow  this  appeal,  and  we  vary  the  decree  of  the  Court  below  as  QlVIL 

against  these  appellants   and   the   property  hypothecated  by  limiting  the  

amount  for  which  the  property  may  be  sold  to  the  amount  due  for  princi-  18  A.  31i=» 

pal  and  ^interest  up  to  the  28bh  of  October  1886,  and  the  costs.     The  appeal  16  A.W.H. 

is  allowed  with  costs.  (1896)  78. 

Appeal  decreed. 


18  ft.  320  =  16  A.W.N.  (1896)  86. 
[320]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr,  Justice 
Blennerhassett. 


NATHU  SINGH  AND  OTHERS  (Defendants)  v.  GUMANI  SINGH  AND 

OTHERS  (Plaintifis.r      [31st  March,  1896.] 
Act  No.  I  of  1877  (Saecifa  Belief  Act),  s.  42— Suit  tor  a  declaration — Further  relief. 

The  plaintiffs  were  purchasers  at  a  sale  held  in  execution  of  a  deoree  for  money, 
and  had  obtained  possession.  Before  that  choree  had  been  executed  the  property 
in  question  was  mortgaged  to  two  other  persons.  After  the  purchase  by  the  plaint- 
iffs, the  mortgagees,  with  knowledge  of  the  auction-purchasers'  rights,  brought 
a  suit  for  sale  upon  their  mortgage  without  making  the  former  auction-purchasers 
parties.  They  obtained  a  decree,  and  brought  the  mortgaged  property  to  sale, 
and  it  was  purchased  by  N.S.  and  another.  The  former  auction-purchasers 
thereupon  sued  the  purchasers  under  the  decree  upon  the  mortgage  for  a  declara- 
tion that  they  and  their  interests  were  not  affected  by  the  suit  for  sale  and  by 
the  decree  for  sale  and  the  sale  in  execution  of  that  decree. 

Held,  the  plaintiffs  in  that  suit  were  not  bound  either  to  tender  the  mortgage 
money,  or  to  offer  to  redeem,  or  to  frame  their  suit  us  a  suit  for  redemption,  and 
that  their  not  having  done  so  did  not  deprive  them  of  their  right  to  a  declaration. 
Bhawani Prasai  v.  Kallu  (I)  referred  to. 

[R.,  U  C.L..J.  530  (534)  =  12  Ind.  Gas.  155  (157).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  tha 
Court. 

Babu  Jogindro.  Nath  Chaudhri,  for  the  appellants. 

Munshi  Ram  Prasad  and  Munsbi  Gobind  Prasad,  for  the  respond- 
ents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J.— The  plaintiffs  were  pur- 
chasers at  a  sale  held  in  execution  of  a  decree  for  money.  Before  thafc 
decree  was  executed  the  property  which  these  plaintiffs  purchased  had 
been  mortgaged  by  a  deed  of  simple  mortgage.  After  the  plaintiffs* 
purchase,  the  mortgagee,  with  knowledge  that  the  plaintiffs  bad  purchased 
the  rights  and  interests  of  the  mortgagor  in  this  property,  brought  a  suit 
for  sale  under  the  Transfer  of  Property  Act,  1882,  and  did  not  make  the 
plaintiffs  (or  either  of  them)  parties  to  that  suit. 

*  Second  Appeal  No.  30  of  1894  from  a  decree  of  Mir  Jafar  Husain,  Subordinate 
Judge  of  Bareilly,  dated  the  4th  October  1893,  reversing  a  deoree  of  Babu  Banke  Behari 
Lai,  Munsif  of  Haveli  Bareilly,  dated  the  7th  June  1893. 

(1)  17  A.  537. 

919 


18  All.  321 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol. 


1896  The  mortgagees  obtained  a  decree  for  sale.     The  property  was  put  up 

MARCH  31,   for  sale  under  the  decree  for  sale,  and  was   sold,    and    purchased    by    the 

defendants,   who  are  appellants    here.     The    defendants    [321]    having 

APPEL-  purchased  under  the  decree  for  sale  sought  possession.  The  plaintiffs, 
LATK  having  previously  obtained  possession  in  virtue  of  their  purchase  at  the 
ClViL  8a^e  'n  exeoufc'on  °f  ^h0  decree  for  money,  brought  this  suit  under  s.  42 

'      of   the    Specific   Belief   Act,    asking   in  effect  for  a  declaration  that  they 

18  A.  320=    and  their  interests  were  not  affected  by  the  suit  for  the  sale,  and   by  the 
16  A.W.N.    decree  for  sale  and  the  sale  in  execution  of  that  decree. 
{188BJ  86.  The   first  Court  dismissed   the    suit:  the   second  Court  granted  the 

plaintiffs  a  decree.     The  defendants  have  appealed. 

It  has  been  urged  in  appeal  that  the  granting  of  a  declaratory  decree 
is  discretionary  with  the  Court,  and  that  the  Court  ought  not  to  exercise 
that  discretion  by  giving  a  declaration,  except  on  condition  of  the  plaintiffs' 
discharging  the  money  which  was  due  under  the  mortgage.  It  has  also  been 
urged  on  behalf  of  the  plaintiffs  that  the  proviso  to  s.  42  of  the 
Specific  Belief  Act  applies,  the  contention  being  that  the  plaintiffs  could 
hava  asked  for  substantial  relief  by  having  framed  their  suit  as  a  suit  for 
redemption  ;  and  that  not  having  done  so  the  proviso  deprives  them  of 
of  their  right  to  a  declaration. 

There  can  be  no  doubt  in  law  that  the  plaintiffs  were  persons  who, 
within  the  meaning  of  s.  .85  of  the  Transfer  of  Property  Act,  had  an  inte- 
rest in  the  property  comprised  in  the  mortgage,  and  who  were  known  by 
the  plaintiffs  in  the  suit  on  the  mortgage  to  have  had  an  interest,  and  as 
such  should  have  been  joined  in  the  suit.  They  had  in  fact  what  is  known 
in  England  as  an  equity  of  redemption.  Not  having  been  made  parties  to  the 
•  .  suit  in  which  the  decree  for  the  sale  was  made,  the  decree  under  s.  88  and 
the  order  for  sale  made  under  s.  89,  the  sale  and  the  subsequent  proceed- 
ings could  not  in  law  bind  or  affect  the  plaintiffs  or  their  interests,  as  they 
were  not  parties. 

As  to  the  two  points  which  were  urged  on  us  in  this  appeal, 
we  are  of  opinion  that  the  plaintiffs  were  not  bound  either  to  ten- 
der the  mortgage  money,  or  to  offer  to  redeem,  or  to  frame  their  suit 
as  a  suit  for  redemption,  and  that  their  not  having  done  so  does 
not  deprive  them  of  their  right  to  a  declaration.  The  plaintiffs  do  not 
[322]  seek  possession  ;  they  have  got  it.  All  they  seek  is  to  have  their 
title  cleared  from  the  cloud  which  has  been  put  on  it  by  the  decree  for 
sale  and  the  sale  under  that  decree.  For  all  we  know,  they  may  have  some 
defence  to  a  suit  on  the  mortgage.  This  is  not  at  all  similar  to  that  class 
of  cases  in  which  a  Hindu  or  Muhammadan  heir  seeking  to  avoid  a  sale 
by  a  person  purporting  to  act  as  guardian,  but  not  having  power,  is  bound 
to  make  restitution  of  the  money  advanced  which  has  been  employed  for 
his  benefit  or  for  the  benefit  of  his  property. 

A  similar  point  as   to  the  application  of  the  proviso   to  s.  42  of   the 
Specific  Belief  Act  was  practically  settled  by  the  Full   Bench  judgment  in 
the  case  of  Bhawani  Prasad  v.  Kallu  (1). 
We  dismiss  this  appeal  with  costs. 


(1)  17  A.  537, 
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ISA.  322  =  16  A.W.N.  (1896)  81.  1896 

APPELLATE  CIVIL.  APRIL?. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  APPEL- 

Mr.  Justice  Blennerhassett.  LATE 

CIVIL. 
ABDULLAH  KHAN  AND  ANOTHER  (Defendants)  v.  ABDUR 

RAHMAN  BEG  (Plaintiff}.*     [7th  April,  1896.]  «  A.W  H 

Conti act— Sale  of  immoveable  properly  —  Misdescription  of  area  of  propfrly  sold— Suit     /18gg\  g^ 
/or  damrg:s — Fraud. 

A  purchaser  of  certain  immoveable  property  sued  his  vendors  to  recover  com- 
pensation or  damages  on  account  of  a  deficiency  in  the  actual  area  of  land 
purchased  by  him  as  oompired  with  the  area  stated  in  his  sale-deed.  There  was 
no  covenant  in  the  sale-deed  to  imke  compensation  in  case  of  misdesoription. 

Htld  that  the  plaintiff  in  order  to  succeed  must  make  out  a  fraudulent  mis- 
representation which  he  accepted  aa  true,  and  which  induced  him  to  enter  into 
the  contract,  and  which  caused  him  damage.  Derry  v.  Peak  (1)  referred  to. 

The  plaintiff  sued  to  recover  damages  on  the  ground  of  fraud.  He 
alleged  tha"t  the  defendants  had  sold  to  him  a  certain  house,  the  site  of 
which  was  stated  by  them  in  tba  sale-deed,  as  the  plaintiff  averred, 
fraudulently,  to  consist  of  107  square  yards  ;  that  about  six  months  before 
suit,  on  coming  to  measure  the  land,  he  discovered  it  to  measure  only 
86  ?quf»re  yards.  He  accordingly  claimed  damages  in  respect  of  the 
.  alleged  deficiency  of  2i  yards  [323]  and  interest  on  the  amount  so  claimed, 
or,  in  the  alternative,  an  equal  quantity  of  land. 

The  defendants  denied  any  fraudulent  intention  on  their  part,  and 
stated  that  the  plaintiff  had  bought  the  house  after  inspectionand  without 
reference  to  the  exact  number  of  yards  contained  in  the  site ;  the 
measurement  was  entered  in  the  sale-deed  from  the  deed  under  which 
they  themselves  purchased. 

The  Court  of  first  instance  (Munsif  of  Saharanpur)  found  that  there 
was  a  misstatemenb  in  respect  of  the  area  of  the  property  sold,  but  that 
such  missbatement  was  not  made  fraudulently  or  intentionally  ;  and,  there 
being  no  covenant  to  pay  damages  on  account  of  such  deficiency  as  that 
alleged,  dismissed  the  plaintiff's  suit,  except  as  to  a  small  strip  of  land 
immediately  adjoining  the  house. 

Tbe  plaintiff  appealed.  The  lower  appellate  Court  (Subordinate 
.  Judge  of  Saharanpur),  though  agreeing  with  the  Munsif  that  themisstate- 
ment  of  the  area  was  not  intentional,  found  that  such  a  misstatement 
amounted  to  fraud  in  law  ;  and  further,  finding  that  the  actual  deficiency 
amounted  to  17  yards,  gave  the  plaintiff  a  decree  for  the  proportionate 
price  of  that  quantity  of  land.  The  defendants  thereupon  appealed  to 
the  High  Coutb. 

Pandit  Baldeo  Earn  Dave,  for  the  appellants. 

Babu  Duraga  Char  an  Banerji,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BLENNERHASSETT,  J. — In  this  case  the  plaintiff 
seeks  compensation  for  misdescription  of  the  area  of  land  which  he  had 
purchased  from  the  defendants.  The  sale  was  completed.  The  sale-deed 

*  Second  Appeal,  No.  40  of  1894,  from  a  decree  of  Babu  Sanwal  Singh,  Subordi- 
nate Judge  of  Saharanpur,  dated  the  6th  June  1893.  modifying  a  decree  of  Pandit 
Kanhaiya  Lai,  Munsif  of  Saharanpur.  dated  the  20th  December  1892. 

(1)  L.R,  14  App.  Gas.  387. 
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1896        was  executed.     The  purchaser  went  into  possession  ;  and  it  was  not  until 
APRIL  7,     the  lapse  of  a  year  and  a  half  from  the  date   of  the  sale  that  it  was  dis- 
covered that    the  area  of  the    land  in  question   was  short  of    the  area 
APPEL-     mentioned  in  the  sale-deed.     There  was  no  agreement  to  make  compensa- 
LATE       tion  in  case  of  misdescription  such  as  one  finds  as  a  rule  in  conditions  of 
CIVIL       sa'e  or  agreements  of  sale  in  England.     Consequently  the  plaintiff  can 

'      only  succeed  if  he  makes  out  a  case  of  fraud,  and  that  he  was  damnified 

ISA.  822=  by  reason  of  fraud.     The  Munsif    apparently  found    that  there  was  no 
16  A.W.N.    fraud,  [324]  and    that  the    statement  as    to  the  area   was  an  innocents 
(1896)  81,     statement  made  by  the  vendors  relying  on  the  area  mentioned  in  the  sale- 
deed  to  them.     The  Subordinate  Judge  in  appeal  did  not  try  the  issue  as 
to  whether  there  was  fraud  in  fact  or  not ;  btcSfc^ld  that  the  misstatement 
as  to  the  area  was  fraud  in  law  which  entitled  the  plaintiff  to  succeed. 

The  attention  of  neither  of  the  Courts  below  was  drawn  to  the  judg- 
ments in  the  case  of  Deny  v.  Peek  (1).  Sir  Fredrick  Pollock  in  bis  La\r 
of  Fraud  in  British  India — one  of  the  Tagore  Law  Lectures — throws  oufe 
the  suggestion  that  Courts  in  India  need  not  follow  decisions  of  the  House 
of  Lords  in  England.  In  one  sense  that  is  true.  The  House  of  Lords  is 
not  the  Court  of  Appeal  from  Courts  in  India.  In  another  sense  it  is  in 
our  opinion  a  suggestion  not  capable  of  support.  The  House  of  Lords  is 
the  highest  legal  tribunal  in  England.  It  is  the  legal  tribunal  which  lays 
down  the  law,  subject  to  the  rights  of  Parliament,  for  Great  Britain  and 
Ireland.  Their  Lordships  of  the  Privy  Council  have  held  that,  where  the 
law  is  not  certain  in  India  Courts  in  India  ought  to  follow  the  law  of 
England.  In  any  event,  the  Judicial  Committee  of  the  Privy  Council, 
being  composed  almost  exclusively  of  the  Lords  of  Appeal,  presumably 
would  decide  a  point  of  law  like  this  as  it  was  decided  in  the  House  of 
Lords.  We,  at  all  events,  feel  bound  to  accept  the  law  as  laid  down  by 
the  House  of  Lords  in  Derry  v.  Peek,  as  on  this  particular  point  it  does  not 
appear  to  be  in  conflict  with  any  of  the  Code  law  of  India.  We  are  not 
now  dealing  with  a  case  in  which  a  plaintiff  asks,  on  allegations  of  mis- 
representation, to  avoid  a  contract.  We  are  dealing  with  a  case  in  which  a 
plaintiff  seeks  compensation  or  damages  for  injury  alleged  to  have  been 
suffered  by  him  by  reason  of  misrepresentation  as  to  a  matter  which 
is  alleged  to  have  been  one  of  the  bases  of  the  contract.  It  appears 
to  us  that  in  order  to  obtain  compensation  or  damages,  there  being 
no  agreement  to  pay  compensation  in  case  of  misdescription,  and  this 
not  being  a  case  for  specific  performance  of  a  contract,  the  plaintiff 
[325]  must  make  out  a  fraudulent  misrepresentation  which  he  accepted 
as  true  and  which  induced  him  to  enter  into  the  contract,  and,  further, 
which  caused  him  damage.  The  Subordinate  Judge,  if  his  attention  bad- 
been  drawn  to  the  decision  of  the  House  of  Lords  to  which  we  have  just 
referred,  would  no  doubt  have  framed  and  tried  the  proper  issues  of  facfe. 
As  those  issues  of  fact  which  we  deem  necessary  to  the  disposal  of  the 
case  have  not  been  tried,  we  must  refer  under  s.  566  of  the  Code  of  Civil! 
Procedure  the  following  issues  for  trial  by  the  lower  appellate  Court : — 

1.  Was  the  statement  as  to  the  area  made   by    the   vendors  with 
an  honest   belief   in    its   truth,  or  was  it  made    without    belief  in    its 
truth,  or  recklessly  by  the  vendors,  careless  as  to  whether  it  was  true  or 
false  ? 

2.  Did  the  vendee-plaintiff  in   this   case   conclude   the   contract  of 
purchase  believing  that  the  statement  as   to   the   area   was   correct,   and 

(1)  L.B.  U  App.  Gas.  387. 
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was  he  induced  to  complete  that  contract  believing  that  statement    to  be  1896 

correct  ?  APRIL  7. 

As  it  has  already  been  found  by  the  lower   appellate   Court  that   the 

plaintiff  did  suffer  damage  to  the  amount  stated,  we  need  refer  no  issue  on  APPKL- 

this  jroint.  LAT1 

Ten  days  will    be    allowed    for    objections  on    the   return    of  the  nrt7TT 

(-*       i  •  wl  V  I  JJi 

nndiugs.  

Issues  referred.  18  A.  322  = 

16  A.W.N. 

(  1896)  81. 


18  I.  325  =  16  A.  W  N   (1896;  94. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Blennerhassett. 


TARA  CHAND  (Plaintiff)  v.  IMDAD  HUSAN  AND  OTHERS 
(Defendants).*     [10th  April,  1896.] 

A»t  NJ.  IV  of  1882  (Tranter  of  Proptrty  Act),  s.  99— Civil  ani  Revenue  Courts— Juris- 
diction— S  dt  by  a  C  >urt  of  Revenue  in  contravention  of  s.  92— Subsequent  suit  in  a 
Civil.  Court  bas>.i  urjn  rijh's  acquired  under  tint  sale. 

A  Court  of  Revenue  iu  execution  of  a  decree  for  rent  sold  the  mortgagor's  in- 
terest in  a  certrtin  house,  which  had  been  mortgaged  together  with  other  property 
and  the  sale  wis  uphold  on  appeal  to  the  Board  of  Revenue.  Subsequently  the 
auction-purchaser  at  the  sale  above  referred  to  sued  in  a  Civil  Court  for  [326} 
partition  of  the  share  purchased  by  him.  Beld  that  the  oc-sharers  in  the  pro- 
perty in  question  could  not  dispute  the  validity  of  the  sale,  notwithstanding  that 
the  decree  »nd  the  sale  in  pursuance  thereof  were  in  direct  violation  of  s.  99  of 
Act  No.  IV  o!  1R82. 

[F.,5  A.L.J.  la  (123)  =  A.W.N.  (1908)48;  Appr.,  27  A.  517  =  2  A.L.J.  210  =  A.W.N, 
(1905)80;  R.,  'J4  A.  549  (552);  35  C.  61  =  6  C.L.J.  320  =  11  C.W.N.  1011,  1  A.L.J. 
360;  b  O.C.  M27.] 

THE  plaintiff  in  this  case  sued  for  partition  and  possession  of  a 
share  in  a  certain  house,  on  the  allegation  that  he  had  purchased  the  same 
at  a  sale  held  in  execution  of  a  decree  of  a  Court  of  Revenue,  and  that  the 
defendants  would  neither  give  him  possession  nor  pay  rent. 

The  principal  defendant,  namely,  the  defendant  whose  share  had 
been  sold,  resisted  the  plaintiff's  claim  upon  various  pleas,  and  inter  alia 
on  the  plea  that  the  sale  under  which  the  plaintiff  had  purchased  was 
bad  in  law,  inasmuch  as  it  had  been  held  in  contravention  of  the  provisions 
of  s.  99  of  the  Transfer  of  Property  Act,  1882.  It  appeared  that  the 
defendant  in  question,  Muhammad  Husain  mortgaged  with  possession 
his  zemindari  property  and  bis  share  in  the  house  in  suit  to  one  Dwarka 
Das.  Dwarka  Das  then  leased  the  lands  mortgaged  to  him  to  Muhammad 
Husain.  Mubammad  Hussain  fell  into  arrears  with  his  rent,  and  Dwarka 
Das  got  a  decree  against  him.  In  execution  of  that  decree  for  rent 
Dwarka  Das  bad  the  share  of  the  house  now  in  suit,  being  part  of  the 
mortgaged  property,  put  up  for  sale,  and  it  was  sold  and  purchased  by  the 
plaintiff,  Tara  Chand. 

The  Court  of  first  instance  (Munsif  of  Moradabad)  found  that  the  sale 
under  which  the  plaintiff  purchased  was  an  illegal  and  void  sale,  and  dis- 
missed the  plaintiffs  suit. 

*  Second  Appeal,  No.  78  of  1894,  from  a  decree  of  H.P.  Mulock,  Esq.,  District  Judge 
of  Moradabad,  dated  ihe  16th  November  1893,  confirming  a  decree  of  Maulvi  Aziz  ul- 
Rahman,  Munsif  of  Moradabad,  dated  the  15th  April  1893. 
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The  plaintiff  appealed,  and  the  lower  appellate  Court  (District  Judge 
of  Moradabad),  on  a  similar  finding,  dismissed  the  plaintiff's  appeal. 
The  plaintiff  thereupon  appealed  to  the  High  Court. 
Munshi  Bam  Prasad,  for  the  aopellant. 
Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

JUDGMENT. 

EDGE  C.J.,  and  BLENNERHASSETT.'J.-  This  was  a  suit  for  partition. 
The  zemindar  had  mortgaged  cerbain  interests  in  his  zemindari  and  his 
interest;  in  a  bouse  by  way  of  usufructuary  [327]  mortgagor,,  The  usu- 
fructuary mortgagor  granted  a  lease  to  the  mortgagor,  and  the  mortgagor 
became  his  tenant  of  the  mortgaged  premises.  The  mortgagor  made 
default  in  payment  of  rent.  The  mortgagee  brought  a  suit  for  arrears  of 
rent  and  obtained  a  decree  under  Act  No.  XII  of  1881.  He  applied  to  the 
Court  of  Revenue  to  execute  that  decree  by  sale  of  the  mortgagor's  inte- 
rest in  the  house  which  was  included  in  the  mortgage.  The  mortgagor 
opposed  the  application  for  sale  ou  the  ground  that  s.  99  of  Act  No.  IV 
of  1882  applied.  As  a  matter  of  fact,  the  mortgagor  was  quite  right  : 
the  section  did  apply.  The  Court  of  Revenue,  however,  was  of 
opinion  that  the  Transfer  of  Propery  Act  did  not  apply  to  Courts  of 
Revenue,  and  declined  to  pay  any  attention  to  s.  99  of  that  Act.  It  is 
hardly  necessary  to  say  that  s.  99  of  the  Transfer  of  Property  .Act  is  as 
binding  on  a  Court  of  Revenue  as  it  is  on  a  Civil  Court.  It  is  a  section 
of  general  application  which  has  been  enacted  by  the  Legislature  which 
can  pass  enactments  binding  on  Courts  of  Revenue.  The  judgment-debtor 
appealed  to  the  Board  of  Revenue.  The  Board  of  Revenue  saw  no  reason 
for  differing  from  the  decision  of  the  lower  appella'e  Court,  and  dismissed 
the  appeal.  The  result  was  that  the  Court  which  is  given  jurisdiction  by 
the  Legislature,  in  such  a  case  to  execute  decree  for  arrears  of  rent  under 
the  Rent  Act,  came  to  an  erroneous  decision.  That  erroneous  decision 
was  affirmed  by  the  Court  of  appeal  provided  by  the  Legislature  in  such 
cases  ;  and  the  decision  became  final  batween  the  parties  and  binding.  It  is 
a  good  example  of  a  result  of  a  Court  of  Revenue  having  jurisdiction  to 
decide  a  question  of  title  or  of  right.  However,  the  Court  of  Revenue  and 
the  Board  had  the  exclusive  jurisdiction  in  the  mttter,  and  the  decision  of 
the  Court  of  Revenue  is  final.  The  property  was  sold  in  contravention  of 
s.  99  of  the  Transfer  of  Property  Act,  and  this  suit  is  brought  by  the 
auction-purchaser  to  obtain  possession  of  the  interest  which  he  purchased 
in  the  house. 

The  suit  was  brought  in  the  Civil  Court.  The  first  Court  rightly 
construed  s.  99  of  the  Transfer  of  Property  Act,  and  rightly  held  that  it 
applied  to  a  Court  of  Revenue,  and  the  Munsif  [328]  dismissed  the  suit. 
On  appeal  the  District  Judgfl,  taking  the  same  view  which  the  Munsif  did 
as  to  the  applicability  of  s.  99  of  the  Transfer  of  Property  Act,  dismissed 
the  appeal.  The  plaintiff  has  brought  this  second  appeal. 

The  position  is  shortly  this.  As  between  the  judgment-debtor  and 
the  judgment-creditor  in  the  rent  suit,  the  decision  of  the  Court  of  Reve- 
nue is  final,  namely,  that  notwithstanding  s.  99  of  the  Transfer  of  Pro- 
perty Act,  the  judgment-debtor's  interest  could  be  lawfully  brought  to 
sale  in  execution  of  a  decree,  for  rent  by  the  mortgagee.  The  plaintiff 
purchased  in  execution  of  that  decree,  and  neither  the  judgment-debtor 
nor  the  judgment-creditor  can  dispute  the  title  which  he  obtained  by  the 
purchase.  The  only  question  remaining  is — can  the  other  co-sharers  in  tha 
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house  be  allowed  to  dispute  the  title  of  the  auction-purchaser,  the  plain-       1896 

tiff,  under  feheae  circumstances  ?     The  other    co-sharers  had  no  interest    APRIL  10. 

in  the  share  sold.     As  between  the  parties  int^rested  in  that  share  and 

the     auction-purchaser   the    question    is    concluded  by  the  decisions    of     APPEL- 

the  Courts  of  Eevenue.     In  our  opinion  the  other  co-sharers  in  the  house       LATB 

cannot,  in  this  suit  for  partition,  be  heard  to  say  that  the  plaintiff  has  not      CIVIL. 

got  that  title  by  the  auction  sale  which  neither  the   judgment-debtor  nor 

the  judgment-creditor  could  dispute.  18  4.  323  = 

We  have  been  referred  to  Sathuvayyan  v.  Muthusami  (1),  Durgayya  *6  A.W.N. 
v.  Anantha  (2)  and  Vigneswara  v.  Bapayya  (3).  The  facts  of  those  cases  (1896)  94. 
were  not  similar  to  the  present. 

We  allow  this  appeal  with  costs  in  all  Courts  ;  and  we  remand  this 
case  under  s  562  of  the  Code  of  Civil  Procedure  to  the  first  Court  to  be 
disposed  of  according  to  law. 

The  issue  raised  on  the  question  of  ism  far  zi  has  already  been  decid- 
ed and  is  not  open. 

Appeal  decried  and  cause  remanded. 


18  A.  329  =  16  A.W.N.  (1896)  90. 
[329]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt,t  Ohief  Justice,  and  Mr.  Justice  Blennerhassett. 

NAKCHEDI  BHAGAT  (Plaintiff)  v.  NAKCHBDI  MISR  AND  OTHERS 
(Defendants)*     [13th  April,  1896.] 

Mortgage  by  tenant  at  fixed'rales—  Ejectment  of  mortgagor  by  zemindar  —  Suit  for  redemp- 
tion against  mcrtgagee  in  possession  of  the  mortgaged  property. 

The  rule  of  law  which  prohibits  a  mortgagee  or  tenant  from  disputing  bis 
mortgagor's  or  landlord's  title  does  not  bar  the  mortgagee  or  tenant  ifrom  .show- 
ing that  the  title  of  his  mortgagor  or  landlord  under  which  he  entered  has  deter- 
mined. 

Hence  where  a  tenant  at  fixed  ratea,  who.baving  mortgaged  his  fixed  rate  holding 
by  a  usufructuary  mortgage  and  put  tha  mortgagee  in  possession,  was  ejected 
by  the  2i:cindar,  subsequently  sued  the  mortgagee,  who  had  remiiaed  in  pos- 
session alter  his  mortgagor's  ejectment,  for  redemption,  it  was  held  that  the 
mortgagee  oould  plead  successfully  that  the  mortgagor's  interest  in  the  holding 
had  determined  by  the  ejectment  of  the  mortgagor. 

[R.,  11  O.P.L.R.  5  ;  D.,  2  N.L.R.  92.] 

THIS  was  a  suit  for  possession  of  certain  zemindari  property  by 
redemption  of  a  mortgage  made  in  1858  by  the  then  tenant  of  the  land, 
Bam  Charan,  in  favour  of  one  Ram  Nawaz  Misr,  the  ancestor  of  the 
principal  defendants.  The  plaintiff  was  the  purchaser  of  the  mortgagor's 
rights  from  Musammat  Anupi,  the  representative  of  the  original  mortgagor. 

The  principal  defendants  pleaded  that  in  1872  the  rights  of  the  mort- 
gagor under  the  mortgage  in  suit  had  been  extinguished  by  the  ejectment 
of  the  then  mortgagor,  Palakdhari,  by  the  zemindar,  and  that,  so  far  as 
fche  portion  of  the  land  in  suit  which  was  held  by  them  was  concerned, 
they  had  since  the  ejectment  of  Palakdhari  held  it  as  tenants  of  the 
lemindar  and  not  as  mortgagees. 


*  Second  Appeal,  No.  116  of  1894,  from  a  decree  of  Bai  Kisban  Lai,  Subordinate 
Judge  of  Ghazipur,  dated  the  24th  November  1893,  reversing  a  decree  of  Maulvi  Syed 
Abbas  Ali,  Additional  Munaif  of  Korantadih,  dated  the  30th  June  1893. 

(1)  12  M,  325.  (3)  U  M.  T4,  (3)  16  M.  436. 
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1896  It   appeared   that  in   1871  the   jiemindar  had    sued    Palakdhari  for 

APRIL  13.    arrears  of  rent,  and  in  that  suit  a    compromise   was    effected   by    which 

Palakdhari    agreed  to  pay  up  the    arrears    within  a  year's    time.     The 

APPEL-     payment  was  not  made,  and  in  1872  Palakdhari  wag    ejected  and  formal 

LATE       possession  given  to   the    zemindar.     The   mortgages    however   were   not 

OlVlL.      ejected   at  the  same    time.     A    suit    was  [330]     subsequently    brought 

against  them  by  the  zemindar,   whioh  was    compromised,  the   mortgagees 

18  A.  329=    giving  up  a  portion  of  the  property  in  suit  and  acknowledging  themselves 

16  S.W.N.  to  be  tenants  of  the  zemindar  and  not  mortgagees. 

(1896)  90.  The  Court  of  first  instance  (Munsif  of  Korantadih)  gave  the  plaintiff 

a  decree  for  a  small  portion  of  the  land  claimed,  which  it  found  hai  been 
throughout  in  the  possession  of  the  mortgagees,  as  such,  and  not  as 
tenants  of  the  zemindar.  The  plaintiff  appealed. 

The  lower  appellate  Court  (Subordinate  Judge  of  Ghazipur)  found 
that  iaasmuoh  as  Palakdhari's  rights,  both  as  tenant  and  as  mortgagor, 
had  been  extinguished  by  the  ejectment  proceedings  taken  in  1872,  the 
plaintiff  had  no  right  of  redemption  in  respect;  of  any  of  the  lands  in  suit. 
It  accordingly  dismissed  the  plaintiff's  claim  in  toto. 

The  plaintiff  thereupon  appealed  to  the  High  Court. 
Munshi  Jwala,  Prasad,  for  the  appellant. 
Munebi  Gobind  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J,— This  was  a  suit  for  the 
redemption  of  a  mortgage.  The  plaintiff  had  been  a  tenant  afc  fixed  rates 
of  certain  land.  Whilst  he  was  such  tenant  he  granted  the  mortgage  of  his 
fixed  rate  holding  now  sought  to  be  redeemed.  It  was  a  usufructuary 
mortgage,  and  possession  was  given  to  the  mortgagee.  Afterwards  the 
tenant  at  fixed  rates  became  in  arrears  in  payment  of  his  rent.  A  deorea 
for  arrears  of  rent  was  obtained  against  him  under  Act  No.  X  of  1859. 
The  decree  was  obtained  on  a  compromise,  and  was  made  in  accordance 
with  the  terms  of  the  compromise,  and  the  terms  were  that  the  tenant  at 
fixed  rates  should  have  twelve  months  within  which  to  pay  up  the  arrears, 
otherwise  he  should  be  ejected.  On  the  expiration  of  the  twelve  months, 
viz.,  in  May  1872,  the  tenant  at  fixed  rates  had  failed  to  pay  the  arrears 
decreed,  and  thereupon  the  zemindar,  decree-holder,  proceeded  against 
the  tenant  at  fixed  rates  and  ejected  him  under  Act  No.  X  of  1859.  The 
Collector  of  the  district  made  an  order  of  ejectment,  and  on  the  12th  of  June 
1872  [331]  formal  possession  was  given  to  the  zemindar,  landlord,  decree- 
holder.  Ife  appears  that  the  usufructuary  mortgagee  was  permitted  by 
the  zimindar  to  continue  in  occupation  of  a  portion  of  the  lands,  and  seve- 
ral years  after,  when  the  zemindar  sought  to  eject  the  mortgagee,  it  was 
held  that  as  to  a  portion  of  these  lands  the  mortgagee  had  acquired  a  right  of 
occupancy.  We  presume  that  the  mortgagee  had  been  in  occupation  for 
more  than  twelve  years  after  the  proceedings  in  ejectment  had  determined. 

On  these  facts  the  mortgagor  now  seeks  redemption  of  the  mort- 
gage, it  being  contended  on  his  behalf  that  as  his  mortgagee  was  put  into 
possession  by  him  under  the  usufructuary  mortgage  and  is  still  in  possession 
of  a  portion  of  the  property  mortgaged,  the  mortgagee  cannot  deny  the 
mortgagor's  title  and  cannot  assert  that  a  mortgage  is  not  still  continuing 
and  capable  of  being  redeemed,  and  cannot  dispute  that  if  there  is  redemp- 
tion of  the  mortgage  the  plaintiff  is  entitled  to  be  reinstated  in  possession 
by  the  defendant-mortgagee.  The  suit  is  really  one  by  which  a  former  tenant 
at  fixed  rates,  who  was  ousted  in  1872  from  his  tenancy,  and  whose  tenancy 

926 


YIII] 


MIHIN   LAL  V.   IMTIAZ  ALI 


18  All.  332 


than  determined,  seeks  to  be  again  placed  in  possession  of  the  lands  or 
some  portion  of  them,  on  a  contention  that,  as  his  mortgagee  is  still  in 
possession,  his  tenancy  at  fixed  rates  was  reinstated  or  continued.  As 
a  general  rule,  neither  a  mortgagee  nor  a  tenant  can  dispute  his  mort- 
gagor's or  landlord's  title  unless  that  title  has  determined.  If  the  title  of 
the  mortgagor  in  the  one  case  or  of  the  landlord  in  the  other  has 
determined,  the  mortgagee  or  the  tenant  can  show  tbat  the  title  under 
which  he  entered  has  determined  in  fact  and  in  law.  Now  the  tenancy 
at  fixed  rates  undoubtedly  determined  on  the  ejectment  in  June  1872,  and 
it  is  needless  to  observe  that  in  this  case  no  new  tenancy  at;  fixed  rates 
could  possibly  have  been  created.  What  the  tenant  at  fixed  rates  had 
done  by  the  mortgage  was  that  by  granting  tbat  mortgage  he  gave  to  the 
mortgagee  a  right  to  go  into  occupation  of  the  fixed  rate  holding.  He  did 
not  transfer  his  right  of  tenancy.  When  the  mortgagor's  title  determined, 
the  usufructuary  mortgage,  so  far  as  it  depended  on  that  title,  determined 
also.  The  fact  that  the  zemindar  allowed  the  [332]  mortgagee  after 
1872  to  continue  in  possession  and  pay  rent  to  him  direct  did  not  keep 
alive  the  tenancy  at  fixed  rates  of  the  mortgagor  which  had  already 
determined,  and  it  did  not  create  in  favour  of  that  mortgagor  any  right  of 
tenancy  whatever.  The  case  is  similar  to  that  of  a  landlord  who  ejects 
his  tenant,  the  tenant  having  sublet.  If  the  sub-tenant's  title  depends 
upon  his  immediate  lessor's  title,  it  falls  to  the  ground  with  that  lessor's 
title  ;  but  the  landlord  is  not  bound  to  eject  the  sub-tenant,  if  he  prefers 
to  keep  him  on  as  a  tenant  and  to  allow  him  to  attorn  to  himself. 

The  first  Court  decreed  the  claim  in  part.  The  lower  appellate  Court 
dismissed  the  suit  entirely.  This  is  the  plaintiff's  appeal.  We  dismiss 
the  appeal. 

Appeal  dismissed. 


18  A   332  =  16  A.W  N   (1B96)  91. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr.  Justice  Blenner- 

hassett. 


MIHIN  LAL  AND  OTHERS  (Defendants)  v.  IMTIAZ  ALI  AND  OTHERS. 
(Plaintiffs).*      [14th  April,  1896.] 

Proeidure  — Parties  —Appeal  — Civil  Procedure  Code,  s.  32  —  Party  added  in  appeal  who 
was  not  a  party  to  the  suit  nor  a  representativs  of  su:h  party. 

When  a  Court  bearing  ao  appeal  is  of  opinion  that  a  person  not  a  party  to  the 
suit  and  not  entitled  to  be  brought  on  the  record  in  a  representative  capacity 
should  be  a  party  to  the  record,  its  proper  course  is  to  remand  the  oase  to  the 
Court  of  first  instance,  and  to  direct  that  court  to  bring  on  the  particular  per- 
son as  a  defendant,  or  as  a  plaintiff  if  he  consents,  give  him  time  to  file  his 
statement  and  opportunity  to  produce  his  evidence,  and  try  the  issues  raised 
between  him  and  the  opposite  side. 

[P.,  1  L.B.R.  252  ;  2  L.B.R.  277  ;  I  S.L-R.  90  (91)  ;  R.,  23  A.  167  ;  32  C.  483  (492)  ;  69 
P.R.  1906  =  118  P.L.R.  1906.] 

THE   facts  of   this  case   sufficiently  appear  from  the  judgment  of  the 
Court. 

*  Second  Appeal,  No.  146  of  1894,  from  a  decree  of  Minlvi  Muhammad  Anwar 
Husain,  Subordinate  Judge  of  Farakhabad,  dated  the  19th  November  1893,  confirming 
a  decree  of  Pandit  Raj  Natb  Sahib,  Munsif  of  Farakhabad,  dated  the  19ih  December 
1890. 


1896 

APRIL  13. 

APPEL- 
LATE 
CIVIL, 

181.  329  = 
16  i.W.N. 
(1896)  90. 
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1896 
APRIL  14, 

APPEL- 
LATE 
CIVIL. 

18  A.  832  = 
16  A,W  N. 

(1896)  91, 


Babu  Satya  Chandar  Mukerji,  for  the  appellants. 
Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J.— The  plaintiffs  brought  tbeir 
suit  for  possession  and  for  damages.  They  made  certain  persons  defendants. 
The  plaintiffs  obtained  a  decree.  The  defend-  [333]  ants  to  the  suit 
appealed.  In  the  appellate  Court  the  Judge,  considering  that  one  Mibin 
Lai  should  be  a  party  to  the  appeal,  made  him  a  party  to  the  appeal  as  a 
defendant-appellant.  He  had  not  before  been  a  party  to  the  suit.  The 
Judge  delivered  a  judgment  in  which  he  found  all  the  issues  against  the 
defendants-appellants  including  Mihin  Lai.  This  appeal  is  from  the 
decree  founded  upon  that  judgment.  Mihin  Lai  is  one  of  the  appellants. 
It  turns  out  on  examination  of  the  record  that  no  decree  was  made  as 
against  Mihin  Lai  in  the  Court  below.  He  consequently  had  no  right  of 
appeal  from  the  decree  below,  and  his  appeal  must  be  dismissed.  There 
is  nothing  in  the  appeal  of  the  other  appellants.  The  fact  of  Mihin  Lai 
being  made  a  party  in  the  Court  below  did  not  prejudice  them.  Tha 
appeal  so  far  as  it  concerns  the  other  appellants  must  be  dismissed. 

Before  disposing  of  this  appeal,  we  think  it  right  to  say  that  a  person 
who  has  been  a  stranger  to  the  suit  in  the  Court  of  first  instance  ought 
not  to  be  brought  on  to  the  record  an  appeal,  unless  he  is  brought  on  as 
a  representative  under  the  sections  applying  to  the  bringing  on  to  the 
record  of  a  representative  in  case  of  the  death  of  a  party  to  the  suit  or 
the  devolution  of  title.  •  When  an  aopellate  Court  thinks  ib  is  necessary 
to  have  as  a  party  before  ifc  in  appeala  person  not  appearing  in  a  represent- 
ative capacity  and  who  is  not  a  party  to  the  suit  in  the  Court  of  first 
instance,  the  appellate  Court  should,  in  our  opinion,  remand  the  casa 
to  the  Court  of  first  instance,  direct  that  Court  to  bring  on  the  parti- 
cular person  as  a  defendant,  or  as  a  plaintiff  if  he  consented,  give  him 
time  to  file  his  statement,  and  opportunity  to  produce  his  evidence  and 
try  the  issues  raised  between  him  and  the  opposite  side.  It  was  the 
intention  of  the  Legislature  that  in  cases  which  might  go  in  second 
appeal  to  the  High  Court,  or  which  might  go  to  Her  Majesty  in  Council 
the  parties  to  the  suit;  should  have  benefit  of  their  issues  of  fact  and 
of  law  being  tried  by  two  Courts.  In  the  present  case,  if  the  decree  below 
had  been  made  against  Mihin  Lai  he  would  have  had  the  benefit;  of  the 
decision  of  only  one  Court  on  the  facts,  as  by  reason  of  g.  [334]  584 
and  s,  585  of  the  Code  of  Civil  Procedure  this  Court  could  not  in  second 
appeal  try  the  issues  of  fact. 

This  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 
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18  A,  334  =  16  A. W.N.  (1896,  82.  18gg 

APPELLATE  CIVIL.  APEIE  17. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  APPEL- 

Blennerhassett. 

LATE 

CIVIL. 

MUHAMMAD  BAKSH  AND  OTHERS  (Plaintiffs)  v.  MANA  AND  — 

OTHERS  (Defendants)*      [17th  April,  1896.]  ISA.  33*  = 

IB  A  W  W 

Occupancy-tenant— Partiticn — Bight  of  joint  occupancy-tenants  to  partition — Civil  and     /1RQ'»^  '„  ' 
Revenue  Courts— Jurisdiction. 

Held  that  a  joint  occupancy, tenant  is  entitled  to  sue  for,  and  a  Civil  Court  is 
competent  to  grant  a  decree  for  partition  of  the  joint  occupancy -holding,  though 
if  the  zemindar  is  not  made  a  party  to  the  suit  for  partition,  suoh  decree  will 
not  itffect  the  mutual  rights  and  liabilities  of  the  zemindar  and  the  occupancy- 
tenants  as  they  stood  prior  to  the  partition.  Sundar  v.  Parbati  (1),  Baring 
Nash  (2),  Oomesh  Chunder  Shaha  v.  Manick  Chunder  BonicJc  (3)  and  Bhagi  v. 
Girdhari  (4)  referred  to. 

THE  facts  of  this  case,  so  far  as  they  are  necessary  for  the  judgment 
of  the  Court,  appear  from  the  judgment  of  the  Court. 
Pandit  Madan  Mohan  Malaviya,  for  the  appellants. 
Mr.  Abdul  Baoof,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNEBHASSETT,  J. — The  plaintiffs  in  this  case- 
sought  a  decree  for  partition  of  an  occupancy-holding.  The  plaintiffs  and 
the  defendants  were  co-sharers  in  the  holding.  It  has  been  found  that  they 
were  joint  tenants  of  the  holding.  The  zemindar  was  not  a  party  to  the 
suit.  The  suit  was  brought  in  the  Court  of  the  Munsif  of  Muzaffarnagar, 
who  decreed  the  claim.  On  appeal,  the  Judge  of  Saharanpur  dismissed  the 
suit,  being  apparently  of  opinion,  that  joint  tenants  of  an  oooupancy- 
holding  could  not  obtain  partition.  The  plaintiffs  have  brought  this 
appeal. 

Mr.  Malaviya,  for  the  appellants,  has  contended  that  all  joint  tenants 
are  entitled  as  of  right  to  partition.  He  has  relied  upon  a  dictum  of  their 
Lordships  of  the  Privy  Council  in  the  case  of  [335]  Sundar  v.  Parbati  (1)» 
That  was  a  case  of  Hindu  widows  being  in  possession.  It  was  question- 
able, so  far  as  appears  from  the  report  of  that  case,  whether  they  bad  any 
title  except  a  possessory  title.  One  of  the  widows  sued  for  partition. 
Their  Lordships  made  a  decree  for  partition,  saying  that  "  it  is  impossible 
to  hold  that  a  joint  estate  is  not  also  partible."  Mr.  Malaviya  has  also 
contended  that,  at  least  since  the  time  of  Henry  VIII,  joint  tenants  and 
tenants  in  common  and  persons  jointly  entitled  to  an  interest  for  years  in 
lands  had  been  entitled  in  England  to  obtain  partition,  and  that  were  the 
tenants  for  years,  for  example,  seek  partition,  it  is  not  necessary  that  the 
landlord  or  owner  in  fee  should  be  a  party  to  the  suit.  Of  course  on  the 
latter  point  Mr.  Malaviya  is  referring  to  oases  in  which  no  express  covenant 
against  patition  or  sub-  division  is  contained  in  the  lease.  Mr.  Malaviya 
has  relied  on  the  decision  of  the  Vice- Chancellor  in  Baring  v.  Nash  (2). 
There  ib  was  held  that  the  plaintiff,  who  was  entitled  under  an  indenture 


*  Second  Appeal  No.  115  of  1894,  from  a  decree  of  H.  Bateman,  Esq  ,  District 
fudge  of  Saharanpur,  dated  the  28th  November  1893,  reversing  a  decree  of  Maulvi 
Maula  Bakbsb,  Munsif  of  Muzaffarnagar,  dated  the  13th  December  1892. 

(1)  16  l.A.  186.  (2)  1  Vesey  and  Beames  551. 

(3)  8  W,R.  128.  (4)  15  A.W.N.  (1895)  143. 
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1896        of  assignment  of  the  remainder   of  a  term  of  five  hundred  years  commenc- 
APRIL  17.     ing  in  1740  to  one  undivided   tenth  part  of  certain  premises,  was  entitled 

to  a  decree   for  the  partition  of  his  share  against  the  defendants,  who  were 

APPEL-  respectively  entitled  to  seven-tenths  of  the  same  premises,  and  that  without 
LATE  making  the  reversioner  a  party.  Sir  Thomas  PJumer  in  delivering  judg- 
OlVIL.  ment  said  (at  p.  554)  : — "It  is  clear  the  absolute  owner  of  a  tenth  part 

may  compel  the  owners  of  the  other  nine   to  concur  with  him,  and  there 

18  A.  331=  would  be  no  objection  from  the  minuteness  of  this  interest  the  incon- 
16  A.W.N.  venience,  or  the  reluctance  of  the  other  tenants  in  common,  if  no  objection 
(1896)  82.  could  be  taken  to  the  plaintiff's  title  ;  partition  being  a  matter  of  right : 
whatever  may  be  the  incovenience  and  difficulty."  Now  the  question 
is  as  to  whether  the  reversioner  was  a  necessary  party.  Sir  Thomas  Plumer 
said  (p.  555)  : — "  The  question  is  whether  the  lessee  for  years  of  one-tenth 
part  has  the  same  right  and  equity  against  the  owner  of  the  inheritance  of 
that  tenth ;  and  clearly  the  lessee  has  not  the  same  right  to  compel  that 
owner  to  concur.  As  between  the  lessee  and  the,  remainderman  in  fee 
[336]  they  are  not  as  tenants  in  common.  They  between  them  represent 
the  absolute  interest  in  that  tenth  part,  but  each  has  a  separate,  independ- 
ent interest,  and  the  proceeding  of  the  one  can  neither  avail  nor  bind  the 
other.  As  the  owner  of  the  inheritance  therefore  cannot  be  compelled  to 
join  at  the  instance  of  the  lessee,  a  permanent  partitiorTcannot  take  place, 
if  the  owner  of  that  tenth  part  will  not  concur.  If  therefore  he  was  a 
party  no  relief  could  be  prayed  against  him  ;  nor  would  he  be  bound  by 
the  partition,  or  any  right  of  his  precluded  to  consider  the  freehold 
as  undivided  notwithstanding  any  division  of  the  temporary  interest. 
For  that  purpose  the  owner  of  the  inheritance  of  this  share  is  not  a 
necessary  party."  That  case  is  a  high  authority  showing  that  in 
order  to  grant  partition  as  between  joint  tenants  of  a  holding  it 
is  not  necessary  that  the  landlord  should  be  a  party  to  the  suit, 
and  further  that  the  decree  which  might  be  made  for  partition  as 
between  the  joint  tenants,  and  which  would  be  binding  and  effective 
as  .between  them,  would  not  bind  the  landlord  or  affect  his  rights 
as  landlord  that  is  to  say,  that  it  would  not  split  up,  so  far  as  he 
was  concerned,  the  holding  or  the  rent  payable  to  him  or  his  remedies  for 
the  non-payment  of  the  full  rent  of  the  whole  holding  and  for  the  eject- 
ment of  the  tenants  from  the  whole  in  case  the  full  rent  was  not  paid.  It 
is  quite  true  that,  prior  to  the  Statute  31  Henry  VIII,  Cap.  I,  tenants  in 
common  and  joint  tenants  could  not  compel  partition  inter  se,  and  prior 
to  the  Statute  32  Henry  VIII,  Cap.  XXXII,  persons  holding  limited 
interests  for  life  or  years  could  not  compel  partition  inter  se.  However, 
although  the  right  to  obtain  partition  in  this  case,  if  it  had  originated  in 
England,  might  have  depended  upon  Statute  31,  Henry  VIII,  Cap.  I,  still 
it  may  be  inferred  from  the  dictum  of  their  Lordships  of  the  Privy  Coun- 
cil to  which  we  have  referred  that  the  holders  of  a  joint  estate  in  India 
are  entitled  to  enforce  partition.  In  Oomesh  Chunder  Shaha  v.  Manick 
Chunder  Bonick  (1)  the  High  Court  at  Calcutta  granted  partition  between 
shikmidars  who  held  under  the  zemindar.  In  the  case  of  Bhagi  v.  Gird- 
hari  (2)  it  was  held,  and  [337]  we  think  rightly,  that  there  is  nothing  to 
prevent  the  members  of  a  joint  Hindu  family  in  possession  as  such  joint 
family  of  an  occupancy-holding  from  obtaining  partition  of  their  shares 
in  such  holding  inter  se  from  a  Civil  Court,  though,  if  the  zemindar 
be  not  made  a  party  to  such  suit  for  partition,  the  decree  therein  will  not 


(1)  8  W.B.  128. 


(2)  15  A.W.N.  (1895)  143. 
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affect  the  joint  liability  to  him  of  the  occupancy-tenants.  The  subject 
of  the  right  to  obtain  partition  is  exhaustively  dealt  with  in  Chapter 
XIV  of  the  second  English  edition  (1892)  of  Story's  Equity  Juris- 
prudence. 

On  the  other  hand,  it  has  been  contended  by  Mr.  Abdul  Baoof  that 
it  is  contrary  to  the  policy  of  the  Land  Eevenue  Acts  that  there  should 
be  such  partition  as  that  sought  in  this  case,  and  that  in  any  event  a 
Civil  Court  has  no  jurisdiction.  We  may  observe  that  the  case  of  Oomesh 
Chunder  Shaha  v.  Manick  Chunder  Bonick  (1)  was  decided  several  years 
before  Act  No.  XIX  of  1873  was  passed,  and,  if  it  was  the  intention  of 
the  legislature  that  there  should  be  no  right  of  partition  batween  joint 
tenants  of  ocoupacy  or  other  holdings  in  a  mahal,  we  should  have 
expected  that  the  Legislature  would  so  have  provided ;  bub  it  has  not  done 
so.  The  partition,  which  is  reserved  by  Act  No.  XIX  of  1873,  for  the 
exclusive  jurisdiction  of  the  Courts  of  Eevenue  is  the  perfect  or  imperfect 
partition  of  s.  107  of  tha  Act.  Now  what  is  sought  here  is  not  the 
partition  or  the  division  of  a  mahal  into  two  or  more  mahals,  nor  is  it  the 
division  of  any  property  into  two  or  more  properties  jointly  responsible 
for  the  revenue  assessed  on  the  whole.  The  partition  here  sought  is  there- 
fore not  a  partition  reserved  for  the  jurisdiction  of  the  Courts  of  Eevenuo. 
Further,  it  does  not  appear  to  us  that  on  the  Courts  of  Eevenue  was 
conferred  any  jurisdiction  to  make  such  a  partition  as  is  here  sought. 
That  being  so,  and  if  there  does  exist  the  right  to  have  partition  in  this 
case,  s.  11  of  the  Code  of  Civil  Procedure  confers  the  jurisdiction  to  give 
a  decree  in  accordance  with  the  right  in  this  case  on  the  Civil  Court. 

[338]  In  our  opinion  the  plaintiffs  were  entitled  to  the  decree  for 
partition  which  they  obtained  from  the  first  Court,  but  the  partition  will 
not  affect  the  rights  of  tha  zamindar,  nor  will  it  have  the  effect  of  appor- 
tioning the  rent  as  between  these  parties  and  him.  He  will  ba  still 
entitled  to  the  same  rights  in  respect  of  this  occupancy-holding  as  if  no 
partition  had  been  decreed.  The  partition  will  merely  affect  the  rights  of 
the  parties  to  this  suit  inter  se. 

We  allow  this  appeal  with  costs  in  this  Court  and  in  the  Court  below, 
and  restore  and  affirm  the  decree  of  the  first  Court. 

Appeal  decreed. 


1896 

APRIL  17. 

APPEL- 
LATE 

CIVIL. 

18  A.  331  = 
16  A.W.N. 
(1896)  82. 


ISA.  338  =  16  A.W.N.  (1896)  92. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Blennerhassett. 


SRI  EAM  AND  OTHERS  (Defendants)  v.  KESRI  MAL  (Plaintiff).* 

[21st  April,  1896]. 

Act  No.  Ill  cf  1877  (Indian  Registration  Act),  s.  17,  clause  (n)  — Mortgage— Receipt 
purporting  to  extinguish  mortgage— Receipt  only  covering  interest  of  one  co-mortgagee 
— Registration. 

The  provisions  of  s.  17,  cl.  (n)  of  Act  No.  HI  of  1877  do  not  apply  to  a  receipt 
which  purports  to  extinguish  not  the  entire,  mortgage  but  only  the  rights  under 
the  mortgage  of  one  of  two  joint  mortgagees. 

IRel.,  16  Ind.  CUa.  179  (180)  ;  R  ,  34  A.  528  (529) -10  A.L.I.  25.] 

*  Second  Appeal  No.  175  of  1894,  from  a  deorre  of  E  O.E.  Legatt,  Esq.,  Additional 
District  Judge  of  Siharanpur,  dated  the  21st  December  1893,  reversing  a  decree  of 
Hii  S^uwal  Bingb,  Additional  Subordinate  Judge  of  Sihivranpur,  dated  the  8th  Sep- 
tember 1892. 

(1)  8  W.B.  129. 
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APRIL  21. 

APPEL- 
LATE 
CIVIL. 

ISA.  338  = 

16  A.W.N 
(1896)  92. 


THIS  was  a  suit  for  sale  on  a  mortgage. 

One  Afzal  Husain  had  borrowed  Es.  1,000  from  Sri  Earn  and  Eamji 
Mai  jointly  under  a  registered  mortgage-deed,  the  shares  of  the  mortgagees 
in  the  loan  being  ^  and  •§•  respectively.  Afzal  Husain  sold  the  mortgaged 
property  to  Sri  Earn  and  certain  other  persons.  Subsequently  Eamji  Mai 
assigned  his  rights  and  interests  in  the  mortgage  to  Kesri  Mai,  the 
present  plaintiff.  Kesri  Mai,  not  having  received  the  amount  due  to  him, 
sued  to  recover  the  same  by  sale  of  the  mortgaged  property.  He  made 
Afzal  Husain,  the  original  mortgagor,  Sri  Earn  and  his  co-vendees,  and 
'Eamji  Mai  parties  to  the  suit. 

Afzal  Husain  pleaded  that  the  assignment  of  the  mortgage  had 
been  made  with  the  knowledge  of  Eamji  Mai.  The  defendants  vendees 
pleaded  that  they  had  paid  off  Eamji  Mai,  and  tendered  [339]  in  evidence 
a  receipt  given  by  him  for  his  share  in  the  mortgage.  Eamji  Mai  admit- 
ted the  assignment  to  the  plaintiff  and  the  receipt  of  consideration  for  the 
assignment,  but  alleged  that  his  share  had  never  been  paid  off  by  the 
assignees  of  Afzal  Husain. 

The  Court  of  first  instance  (Additional  Subordinate  Judge  of  Saba- 
ranpur)  found  that  the  receipt  produced  by  the  defendants  assignees  was 
a  genuine  and  valid  receipt,  and  that  it  was  admissible  in  evidence,  and 
accordingly  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed.  The  lower  appellate  Court  (Additional  Judge 
of  Sabaranpur),  finding  that  the  receipt  in  question  was  not  admissible  in 
evidence,  and  that  there  was  no  oral  evidence  sufficient  to  establish  the 
fact  of  payment  to  Eamji  Mai,  decreed  the  plaintiff's  claim. 

The  defendants  thereupon  appealed  to  the  High  Court. 

Mr.  T.  Conlan,  for  the  appellants. 

Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BLENNERHASSATT,  J. — This  .was  a  suit  for  sale 
brought  by  the  assignee  of  a  mortagage.  The  mortgagees  were  Sri  Earn  and 
Eamji  Mai.  The  defendants  mortgagors  pleaded  payment.  In  order  to 
prove  payment  of  part  of  the  mortagage  money  they  produced  a  receipt 
which  purported  to  be  a  receipt  of  Eamji  Mai  for  his  share  of  the  mortgage 
money.  It  was  objected  that  the  receipt  should  have  been  registered  under 
section  17  of  Act  No.  Ill  of  1877.  The  mortgage  was  for  over  Es.  100.  The 
Subordinate  Judge  held  that  clause  (n)  of  section  17  applied,  and  that  the 
receipt  was  exempt  from  registration.  The  District  Judge  in  appeal  held 
that  the  receipt  purported  to  extinguish  the  mortgage,  and  consequently 
was  not  within  the  protection  of  clause  (n).  There  being  no  other  evidence 
of  payment  of  this  particular  sum,  he  decreed  the  plaintiff's  suit. 

What  the  receipt  purports  is  this.  It  purports  to  be  a  receipt  in  full 
for  Eamji  Mai's  two-third's  share  of  the  mortgage  money.  It  shows  that 
there  was  another  person  interested  in  the  mortgage  and  another  share 
unaccounted  for  by  the  receipt.  That  receipt  standing  alone,  and  without 
any  evidence  except  evidence  that  it  [340]  was  the  receipt  of  Eamji 
Mai,  would  not  have  supported  a  plea,  that  the  mortgage  had  been  dis- 
charged by  payment.  It  would  have  supported  a  plea,  if  it  was  a  genuine 
receipt,  as  to  which  we  express  no  opinion,  that  Eamji  Mai's  interest  in 
the  mortgage  had  been  extinguished  by  payment.  Clause  (n)  does  not 
say  "  when  the  receipt  does  not  purport  to  extinguish  the  mortgage,  or  the 
interest  of  any  mortgagee  in  the  mortgage."  The  words  are — "  when  the 
receipt  does  not  purport  to  extinguish  the  mortgage."  For  the  purposes 
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of  clause  (n)  extraneous  evidence  cannot  be  looked  at :  the  receipb  coming       1896 

•within  clause  (n)  was  admissible  in  evidence  without  registration.  APRIL  21, 

We  set  aside  the  decree   of   the  lower  appellate    Court,   and  remand 

this  case  under  s.  562  of  the  Code  of  Oivil   Procedure  to  that  Oourt   to  be  APPEL- 
disposed  of  on  the  merits.     The  costs  of  this  appeal  will  abide  the  result.         LATE 

Appeal]decreed.  CIVIL. 


18  A.  340  (F.B.)  =  16  A.W.N.  (1896)  95. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Knoxt  Mr.  Justice 

Blair,  Mr.  Justice  Banerji,  Mr.  Justice  Aikmzn  and  Mr.  Justice 

Blennerhassett. 


AJCTDHIA  RAI  AND  ANOTHER  (Defendants)  v.  PARXESHAR  RAI  AND 
OTHERS  (Plaintiffs)*     [23rd  April,  1896.] 

Jurisdiction — Civil  and  Revenue  Courts— Suit  for  a  decree  for  maintenance  of  possession 
as  tenants  at  fixed  rates— Act  No.  XII  of  1881  (North-Western  Provinces  Rent  Act), 
s.  95  (a)— Act  No.  XIX  0/1873  (North- Western  Provinces  Lani  Revenue  Act}, 
s.  241. 

The  plaintiffs  sued  in  a  Civil  Court  alleging  that  they  were  tenants  at  fixed 
rates  of  a  oultivatory  holding  and  that  at  the  Settlement  the  Settlement  Officer 
had  entered  the  defendants  in  the  village  papers  as  the  tenants  at  fixed  rates  and 
the  plaintiffs  merely  as  mortgagees,  and  they  asked  for  a  decree  for  maintenance 
of  possession  "  invalidating  the  proceeding  of  filling  up  the  columns  at  the  recent 
settlement." 

Held  by  the  Full  Benoh  (BANERJI,  J.,  duhita>ite)  that  the  suit  so  framed  was 
not  within  the  oognizinca  of  a  Civil  Court. 

JF.,  1  A.L.J.  703  ;  R.,  20  A.  258  (261);  20  A  520  ;  1  A.L.J.  9    (14);  D.,  19  A.  452  (454)  ; 

20  A.  241  ;  23  A.  481  (483.)] 

THE  facts  of  this  case,  so  far  as  they  are  necessary  for  the  purposes 
of  this  report,  appear  from  the  judgment  of  the  majority  of  the  Court. 
[341]  Munshi  Gobind  Prasad,  for  the  appellants. 
Munshi  Jwala  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  G.J.,  KNOX,  BLAIR,  AIKMAJN  and  BLENNERHASSETT,  JJ. — 
The  plaintiffs  alleged  in  their  plaint  that  they  were  the  tenants  at  fixed 
rates  of  a  cultivatory  holding  ;  that  at  the  settlement  the  Settlement  Officer 
had  entered  the  defendants  as  the  tenants  at  fixed  rates  of  the  holding  and 
had  entered  the  plaintiffs  simply  as  mortgagees,  and  they  asked  for  a  decree 
for  maintenance  of  possession  "invalidating  the  proceeding  of  filling  up 
the  columns  at  the  recent  settlement."  We  may  observe  that  there  was 
a  party  who  had  considerable  interest  in  the  determination  of  this 
question,  namely,  the  zemindar,  who  was  not  made  a  party  to  the  suit. 
He  certainly  would  be  entitled  to  be  heard  on  the  question  as  to  who 
was  and  who  was  not  his  tenant  of  the  holding,  and  indeed  on  the  further 
question  as  to  whether,  if  the  plaintiffs  were  tenants  of  the  holding, 
they  were  tenants  at  fixed  rates.  He  has  not  been  made  a  party  to  the 
suit.  However  we  do  not  dispose  of  this  appeal  on  the  ground  of  his 
absence. 


ISA.  388  = 
16  A.W.N. 

(1896)  92. 
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1896  The  plaintiffs  brought  their  suit  in  the  Court  of  the  Munsif  of  Ghazi- 

APRIL  23.    pur,  who  gave   them   a  decree.     The   defendants  appealed.     The  Subor- 
dinate Judge  in  appeal  confirmed  the  decree  of  the  first  Court,  and  from 
FULL      that  decree  the  defendants  have  brought  this  appeal.     It  has  been  referred 
BENCH,     to  the  Full  Bench. 

At  the  settlement  the  Settlement  Officer,  rightly  or  wrongly,  entered 
18  A.  340  (;ne  defendants  in  the  khasra  as  the  tenants  at  fixed  rates  of  the  holding 
(F.B.)»  JD  question,  and  he  entered  the  plaintiffs  simply  as  mortgagees  of  that 
16A.W.N.  holding. 

The  preliminary  question  which  we  have  to  decide  is  whether  the 
Civil  Court  had  any  jurisdiction  to  entertain  this  suit.  The  object  of  the 
suit  was  to  obtain  a  direct  or  indirect  declaration  that  the  plaintiffs  and 
not  the  defendants  were  the  tenants  at  fixed  rates  of  the  holding  in  question 
and  that  the  plaintiffs'  title  was  not  that  merely  of  mortgagees. 

Now  ordinarily  the  Civil  Court  is  the  Court  which  has  the  juris- 
diction to  grant  declarations  of  title.  The  Court  of  Kevenue,  no  doubt 
[342]  has  in  certain  cases  jurisdiction  to  grant  what  is  in  effect  a  declara- 
tion of  title,  that  is,  as  to  the  status  of  a  tenant  in  cases  arising  under 
s.  10  of  Act  No.  XII  of  1881.  Under  s.  11  of  the  Code  of  Civil  Procedure 
the  jurisdiction  is  conferred  upon  Civil  Courts  of  hearing  and  determining 
all  civil  suits,  except  in  those  cases  which  are  removed  by  Acts  of  the 
Legislature  from  the  cognizance  of  Civil  Courts.  We  pointed  out  in  a 
recent  judgment  the  inconvenience,  to  say  the  least  of  it,  of  the  Legislature 
allowing  any  doubt  to  exist  as  to  the  jurisdiction  of  Courts  created  by  the 
Legislature,  and  we  also  indicated  the  evils  which"  had  arisen  and  still 
exist  from  the  uncertainty  as  to  whether  the  Civil  Courts  or  the  Courts  of 
Eevenue  have  the  exclusive  jurisdiction  in  certain  cases  relating  to  title. 
We  need  not  go  again  over  that  ground. 

It  appears  to  us  in  the  first  instance  that  if  a  Civil  Court  exercised 
jurisdiction  in  this  case  by  declaring  that  the  plaintiffs  were,  and  the  de- 
fendants were  not,  the  tenants  at  fixed  rates  of  the  holding  in  question,  it 
would  be  exercising  a  jurisdiction  which  s.  241  of  Act  No.  XIX  of  1873,  has 
prohibited  the  Civil  Courts  from  exercising.  If  we  declared  that  the  plaintiffs 
were  the  tenants  at  fixed  rates  of  this  holding,  and  that  the  defendanta 
were  not  the  tenants  at  fixed  rates  of  the  holding,  we  should  be  deter- 
mining that  the  plaintiffs  held  a  certain  class  of  tenancy  in  the  holding 
and  that  the  defendants  held  no  class  of  tenancy  in  the  holding.  The  Act 
is  rather  obscurely  worded.  Take,  for  example,  a  case  which  might  arise 
in  which  a  Civil  Court  had  the  rival  claimants  to  a  holding  before  it,  the 
plaintiffs  alleging  that  they  were  tenants  at  fixed  rates  and  that  the  defen- 
dants had  nothing  to  do  with  it,  the  defendants,  on  the  other  hand,  alleging 
that  the  plaintiffs  were  trespassers  without  any  title,  and  that  they,  the 
defendants,  were  tenants  at  fixed  rates.  In  that  case,  if  the  Civil  Court 
had  jurisdiction  to  entertain  the  suit,  it  would  be  necessary,  the  entire 
status  of  each  side  being  denied  by  the  other,  for  the  Civil  Court  to  ascer- 
tain, if  it  were  to  give  the  plaintiff  a  decree  at  all,  what  was  the  status  of 
the  plaintiff  with  regard  to  the  holding.  The  Civil  Court  is  satisfied,  for 
example,  that  the  plaintiff  was  an  occupancy  tenant  whose  right  of  occu- 
pancy [343]  had  arisen,  not  under  s.  6  of  Act  No.  XII  of  1881,  but  under 
s.  8  of  that  Act,  could  not  make  a  declaration  that  the  plaintiff-,  although  the 
tenant  of  the  holding,  was,  what  he  claimed  to  be,  the  tenant  at  fixed  rates 
of  the  holding.  In  that  event  if  the  Civil  Court  interfered  at  all,  it  would 
be  dealing  with  a  subject  for  the  Court  of  Revenue  or  the  Settlement 
Officer  and  execluded  from  the  cognizance  of  the  Civil  Court. 
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Looking  at  the  case  from  another  point  of  view,  we  have  also  arrived 
at  the  same  conclusion  that  the  Civil  Court  has  no  jurisdiction  in  this 
case.  It  is  quite  clear  that  either  of  the  parties,  plaintiffs  or  defendants, 
or  both,  in  this  suit,  would  be  entitled  to  make  an  application  under  s.  10 
of  Act  No.  XII  of  1881,  to  have  the  class  of  their  tenancy  determined. 
It  is  true  that  within  the  four  corners  of  the  Act,  there  is  no  provision  in 
such  a  case  for  bringing  several  rival  claimants  to  such  a  determination 
before  the  Court  of  Revenue.  The  landlord  would  of  course  be  a  necessary 
party  to  any  application  under  s.  10.  However,  by  s.  211  (d)  of  Act 
No.  XII  of  1881,  the  Local  Government  is  empowered  to  make  rules 
consistent  with  the  Act  as  to  the  procedure  to  be  followed  on  all  applica- 
tions under  s.  95  of  the  Act.  Under  these  powers  the  Local  Government 
did  make  a  rule  by  which  the  procedure  prescribed  by  Chapter  VI  of  the  Act 
should  be  followed  as  far  as  it  could  be  made  applicable  in  all  applications. 
S.  112-A  is  in  Chapter  VI  of  that  Act,  and  under  that  section  the  Court  of 
Revenue  in  a  suit  may  add  the  name  of  any  person,  as  a  plaintiff,  if  such  per- 
son consents,  and  consent  or  no,  as  a  defendant,  whose  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court  effectually  and  com- 
pletely fco  adjudicate  upon  all  questions  involved  in  the  suit.  The  effect  of 
that  rule  appears  to  us  to  be  that  if  tbeae  plaintiffs  .for  example,  had  made  an 
application  under  s.  10  of  Act  No  XII  of  1881,  to  the  Court  of  Revenue, 
the  Court  of  Revenue,  if  it  was  aware  that  the  defendants  were  adverse 
claimants,  might  make  an  order  adding  these  defendants  as  respondents  to 
the  application.  What  the  Legislature  intended  .should  be  the  result,  or 
how  that  result  should  be  dealt  with,  if  a  fraudulent  [344]  and  collusive 
application  on  the  part  of  a  person  not  a  tenant,  but  whom  the  zemindar 
was  willing  to  have  as  a  tenant,  were  made  in  a  Court  of  Revenue,  and 
the  Court  of  Revenue  in  ignorance  that  there  was  rival  claimant  made  an 
order  determining  that  the  applicant,  who  in  such  case  presumably  had 
no  title,  was  a  tenant  at  fixed  rates  or  any  other  class  of  tenant,  we  do 
not  know. 

It  appears  to  us  that  s.  95  (a)  of  Act  No.  XII  of  1881,  also  prohibits 
the  Civil  Court  from  taking  cognizance  of  this  suit.  It  is  to  be  hoped  that 
the  Legislature  may  at  an  early  date  by  legislation  remove  the  doubts 
which  have  hitherto  existed  as  to  the  jurisdiction  of  Civil  Courts  and 
Courts  of  Revenue,  on  questions  of  this  nature,  and  lay  down  a  clear  line 
of  demarcation  between  the  jurisdiction  of  Civil  Courts  as  Courts  of 
original  jurisdiction  and  Courts  of  Revenue.  We  allow  this  appeal  and 
dismiss  the  suit  with  costs  in  all  Courts. 

BANERJI,  J. — I  have  considerable  hesitation  in  accepting  the  view 
adopted  by  my  learned  colleagues  in  this  case ;  but  having  regard  to  the 
desirability  of  legislation  of  the  nature  suggested  in  a  recent  Full  Bench 
case  (S.A.  No.  543  of  1893 ;  supra,  p.  59  §.).  I  do  not  deem  it  proper  to 
record  a  dissentient  judgment.  I  therefore  agree  in  the  decree  proposed. 

Appeal  decreed 
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18  A.  340 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox,  Mr.  Justice  Blair  and  Mr.  Justice  Aikman. 


LACHMI  NARAIN  (Decree-holder)  v.  JWALA  NATH  (Judgment- debtor).* 

[28th  April,  1896.] 

Execution  of  decree — Decree  ambiguous— Reference  to  pleading  in  the  suit  to  ascertain 
meaning  of  the  decree. 

Where  a  decree  is  in  its  terms  ambiguous  it  is  competent  to  the  Oourt  execut- 
ing it  to  refer  to  the  pleadings  in  the  suit  in  which  suoh  decree  was  passed  to 
ascertain  its  precise  meaning.  Muhammid  Suliimin  v.  Muhammad  Yar  (1) 
distinguished.  Jawahir  Mai  v.  Kistur  Chandfi)  and  Robinson  v.  Duleep  Singh  (3) 
referred  to. 

IR.,  29  M.  84  =  16  M.L.J.  50;  5  A.L.J.  742  =  A.W-N.  (1903)  257  I  10  P.L.R.  1904.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
the  Court. 

[345]  Babu  Durga  Charan  Banerji,  for  the  appellant. 
Munahi  Gobind  Prasad,  for  the  respondent. 

JUDGMENT. 

KNOX,  BLAIR  and  AIRMAN.  JJ. — The  parties  to  this  second  appeal 
are  Lachmi  Narain,  a  decree-holder,  who  is  appellant,  and  Jwala  Natb, 
judgment-debtor,  who  is  respondent.  Lachmi  Narain  took  out  proceed- 
ings in  execution  of  a  decree  which  he  had  obtained  on  the  31st  of 
August  1892.  The  decree  was  one  which  had  been  confirmed  by  an 
appellate  Court  and  also  by  this  Court,  before  which  it  came  in  second 
appeal.  The  attempt  to  obtain  execution  was  resisted  by  the  respondent 
on  the  ground  that  the  decree  as  framed  was  defective  and  incapable  of 
execution. 

Apparently  when  the  objection  was  first  raised  the  defects  which  were 
alluded  to  were  that  no  mention  was  made  in  the  decree  of  the*  mohalla 
and  of  the  name  of  the  kasba  in  which  the  property,  the  subject-matter 
of  execution,  was  situate.  The  decree  ran  as  follows:— "It  is  ordered 
and  decreed  that  the  plaintiff's  claim  for  demolition  of  the  sehdari  with 
the  walls  built  by  the  defendant  on  the  chabutra,  with  the  exception  of 
relief  (I),  in  so  far  as  it  relates  to  the  joint  property,  be  decreed  ;  that  a 
perpetual  injunction  be  issued  to  defendant  prohibiting  him  from  makjng 
interference  with  plaintiff  in  respect  of  the  land  shown  in  'Multani'  colour; 
that  the  plaintiff  shall  get  costs  in  proportion  to  the  claim  for  demolition 
of  the  sehdari  and  chabutra,  and  the  defendant  shall  not  get  any  costs, 
and  that  the  rest  of  the  claim  be  dismissed. 

(Subject  of  decree.) 

"  Demolition  of  the  sehdari  with  the  walla  built  by  defendant  on  the 
chabutra.  Issue  of  a  perpetual  injunction  prohibiting  the  defendant  from 
interfering  with  plaintiff  in  respect  of  the  land  measuring  16  sq.  yards, 
i.e.,  2^  yards  in  breadth  east  to  west  and  6  yards  8  girahs  north  to  south 
in  length,  adjacent  to  the  wall  of  the  house  of  Deoki  Prasad,  shown  in  the 
map  in  'Multam'  colour.  The  plaintiff  will  continue  as  before  to  have 
passage  and  allow  the  water  of  his  houses  to  flow  as  before  on  the  land 
measuring  20  sq.  yards  10  girahs,  i.e.,  3  yards  12  girahs  in  breadth  east  to 


(1)  6  A.  30. 


*  Second  Appeal  No.  230  of  1895. 

(2)  13  A.  343,  (3)  L.R.  11  Ch.D.  798. 
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£346]  west  and  5  yards  8  girahs  in  length  north  to  south.  The  rest  of 
the  olaim  dismissed." 

The  Muusif  before  whom  the  objections  were  raised  disallowed  them. 
The  learned  Judge  in  appeal  held  that  the  decree  in  its  present  form  was 
vague  and  uncertain  and  incapable  of  enforcement. 

In  second  appeal  before  us  it  is  urged  that  the  decree  is  one  which 
does  admit  of  execution,  and  that  if  there  is  any  defect  it  can  at  once  be 
removed  by  reference  to  the  pleadings. 

In  support  of  the  contention  that  in  a  case  of  this  nature  the  Court 
which  had  to  execute  the  decree  is  not  precluded  from  referring  to  the  re- 
cord, the  case  of  Jawahir  Mai  v.  Kistur  Chand  (1)  was  cited.  In  that 
case  it  was  held  by  this  Court"  that,  although  the  decree  drawn  up  was 
not  strictly  in  form,  still  from  the  record  it  could  be  ascertained  what 
the  amount  of  the  decree  wae,  and  the  informality  in  the  decree,  which 
was  the  result  of  the  manner  in  which  ife  was  drawn  up  in  the  office  of 
the  lower  Court,  should  not  be  allowed  by  a  Court  of  justice,  equity  and 
good  conscience  to  stand  in  the  way  of  the  decree-holder  seeking  execu- 
tion of  the  decree  made  in  his  favour. 

On  the  other  hand,  it  was  contended  by  Mr.  Gobind  Prasad, 
who  appeared  for  the  respondent,  on  the  authority  of  Muhammad 
Sulaiman  v.  Muhammad  Yar  (2),  that  a  Court  is  not  justified  in 
reading  into  a  decree  matters  which  are  not  set  out  in  the  decree  itself. 
To  use  the  words  of  the  learned  vakil,  this  case  was  an  authority  for 
holding  that  a  Court  executing  a  decree  must  not  look  beyond  the  decree. 
He  also  referred  us  to  Janki  Prasad  v.  Baldeo  Narain  (3),  and  to  the 
opinions  of  the  dissenting  minority  in  the  Full  Bench  that  decided  the 
case  of  Debi  Charan  v.  Pirbhu  Din  Bam  (4). 

The  case  of  Muhammad  Sulaiman  v.  Muhammad  Yar  is  a  case  which 
probably  pushed  to  the  extreme  the  vi.ew  set  out  therein,  but  even 
as  it  stands  it  does  not  bear  out  the  contention  [347]  raised  by 
the  respondent.  The  Court  in  that  case  refused  to  read  into  a  decree 
details  in  a  separate  list  of  villages  filed  with  the  plaint  by  the  plaintiff's 
pleader  on  the  ground  that  the  list  formed  no  part  of  the  plaint.  It  did 
not,  however,  refuse  to  look  at  the  plaint  itself,  and  apparently  if  the 
plaint  had  contained  the  necessary  details,  it  would  have  been  prepared  to 
read  them  into  the  decree.  The  case  of  Janki  Prasad  v.  Baldeo  Narain 
has  no  application  whatever  to  the  case  before  us.  We  are  most  in  favour 
of  the  principle  laid  down  in  Jawahir  Mai  v.  Kistur  Chand  (1).  The 
principle  is  one  not  confined  to  Courts  in  India  alone,  but  is  of  a 
more  general  application,  as  we  find  from  the  case  of  Robinson  v.  Duleep 
Singh  (5).  At  page  813,  James,  J.,  lays  down  that,  in  order  to  determine 
what  a  decree  really  decides,  it  is  essential  to  see  what  were  the  rights 
which  were  in  dispute  between  the  parties  and  which  were  alleged  by 
them.  This  is  a  distinct  authority  for  reference  to  the  pleadings.  It  must 
not,  however,  be  assumed  from  our  judgment  that  we  look  with  any 
favour  upon  Courts  drawing  up  imperfect  decrees.  A  decree  should  be 
so  drawn  up  as  to  need  no  interpretation  other  than  may  be  gathered 
from  the  language  of  the  decree  itself  ;  and  there  should  be  no  need 
of  reference  to  any  document  or  paper  whatsoever,  unless  such  document 
or  paper  is  attached  to  the  decree  and  forms  part  of  it.  While,  on  the 
one  hand,  it  is  true  that  the  decree  should  ba  drawn  up  in  the  manner 
above  indicated,  it  is  also  just  that  litigants  who  have  been  successful 

-(1)13  A  343.        ('2)  6  A.  30.       (3)  3  A.  215.      (4)  3  A.  388.       (5)  L.R.  11  Oh.  D.  798. 
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should  not  be  deprived  of  the  fruits  of  their  success  owing  to  carelessness 
on  the  part  of  the  Court  or  officer  charged  with  the  preparation  of  decrees. 
We  decree  the  appeal,  set  aside  the  decree  of  the  lower  appellate 
Court,  and  restore  that  of  the  Court  of  first  instance.  The  appellant  will 
get  his  costs  in  this  Court  and  in  the  lower  appellate  Court. 

Appeal  decreed. 


18  A.  348  =  16  A.W.N.  (1896)  93. 

[348]  APPELLATE  CIVIL, 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Banerji. 


BALKISHEN  (Defendant)  v.  NABAIN  DAS  AND  OTHERS  (Plaintiffs)  * 

[29th  April,  1896.] 

Execution  of  decree—  Civil  Procedure  Code,  s.  285— Attachment  of  the  sami  -propzrly  by 
two  courts  of  different  grades. 

The  operatfon  of  s.  285  of  the  Code  of  Civil  Procedure  is  not  affected  by 
the  fact  that  prior  to  the  attachment  made  by  the  Court  of  higher  grade 
proceedings  subsequent  to  attachment  may  have  taken  place  in  the  Court  of 
lower  grade  in  execution  of  the  decree  of  that  Court.  Badii  Prasadv.  Saran 
Lai  (1),  Aghore.  Nath  v.  Shama  Sundari  (3)  and  Muttukarupfan  Chetti  v. 
Muttumalwga  Chetti  (3)  referred  to. 

[F.,  26  A.  528  =  A.W.>*..  (1901)  95;  R..  34  C.  836  =  6  C.L.J.  130;  13  C.P.L.R.  145.] 

THE  facts  of  this  case  suffioienty  appear  from  the  judgment  of  the 
Court. 

Munshi  Gobind  Prasad,  for  the  appellant. 
Mr.  Abdul  Baoof  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BANERJI,  J. — The  plaintiffs  in  thia  suit  wer& 
purchasers  at  a  sale  held  in  execution  of  the  decree  of  a  Munsif.  The 
defendant  is  the  purchaser  of  the  same  property  at  a  sale  held  in  execution 
of  a  decree  against  the  same  judgment-debtor  passed  by  the  Court  of  a 
Subordinate  Judge.  The  attachment  in  execution  of  the  decree  of  the 
Munsif  took  place  on  the  7th  of  April  1892.  We  do  not  know  the  precise 
date  of  the  proclamation  of  sale  in  execution  of  the  decree  of  the  Munsif,. 
but  it  must  have  been  before  the  end  of  June  1892,  as  by  an  error  the  3 1st 
of  June  was  fixed  as  the  date  for  sale.  When  it  was  discovered  that  the 
date  was  an  impossible  one,  the  llth  of  July  was  fixed  for  the  sale  in 
execution  of  the  decree  of  the  Munsif,  and  the  sale  took  place  on  that  date. 
At  that  sale  the  plaintiffs  purchased.  The  property  was  attached  in 
execution  of  the  decree  of  the  Subordinate  Judge  on  the  3rd  of  July  1892, 
and  its  was  sold  in  execution  of  that  decree  on  the  28th  of  August  1892,  and 
was  at  that  sale  purchased  by  the  defendant.  The  plaintiffs  brought  this 
suit  for  possession  of  the  property  in  question.  The  first  Court  dismissed 
the  claim.  The  District  Judge  in  appeal  granted  the  plaintiffs  a  decree  for 
[349]  possession,  holding  that  there  was  no  fraud  in  the  case,  and  that  it 
was  not  shown  that  at  the  date  of  the  sale  the  Munsif  was  aware  that  the 


*  Second  Appeal  No.  158  of  1894,  from  a  decree  of  H.B.  Pinlay,  Esq.,  District 
Judge  of  Bhahjahanpur,  dated  the  18th  January  1894,  reversing  a  decree  of  Maulvi 
Muhammad  Shafi.  Munsif  of  Tilhar,  dated  the  30th  June  1893, 

(1)  4  A.  369.  (2)  5  A.  615.  (3)  7   M.47. 
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property  in  question  was  under  attachment  in  execution  of  the  decree  of 
the  Subordinate  Judge.  The  District  Judge  considered  that  under  those 
circumstances  the  decisions  in  Badri  Prasad  v.  Saran  Lai  (1)  and  Aghore 
Nath  v.  Shama  Sundari  (2)  did  not  apply,  and  followed  the  decision 
in  Bykant  Nath  Shaha  v.  Rajendro  Narain  Rai  (3).  The  defendant 
appealed. 

On  behalf  of  the  respondents  it  has  been  contended  that  s.  285  of 
the  Code  of  Civil  Procedure  does  not  apply  when  any  proceeding  subse- 
quent to  attachment  has  taken  place  in  execution  of  a  decree,  and  in 
support  of  that  contention  the  decisions  in  Patel  Naranji  Morarji  v. 
Haridas  Navalram  (^  ;  Turmuklal  Harkisanrai  v.  Kalyandas  Khushal  (5) 
and  Bykant  Nath  Shaha  v.  Rajendro  Narain  Rai  (3)  have  been  referred  to. 

It  appears  to  us  that  all  that  is  necessary  to  be  done  in  order  to  as- 
certain under  what  ciroumsfeanee=!  s.  285  of  the  Code  of  Civil  Procedure 
applies  is  to  read  the  section.  There  is  nothing  in  the  section  to  say 
that  it  shall  not  apply  if  after  attachment  by  two  Courts  the  property 
happens  to  be  sold  by  the  inferior  Court,  or  if  before  attachment  by 
the  Court  of  higher  grade  proclamation  of  sale  in  execution  of  the  decree 
of  the  Court  of  the  lower  gra'ie  has  been  issued.  For  present  purposes 
all  that  is  material  to  see  is — was  the  property  attached  by  the  Court  of 
the  Subordinate  Judge  before  it  was  sold  by  the  Court  of  the  Munsif  ? 
The  section  applies  at  once  in  its  full  force  the  moment  the  same  property 
is  attached  by  more  Courts  than  one.  The  section  does  not  suggest  that 
it  is  to  be  construed  according  to  convenience,  and  that  a  sale  which  is  in 
contravention  of  the  section  is  to  be  held  good  because  it  is  convenient 
not  to  interfere  with  it.  It  is  quite  plain  that  under  the  section,  where 
the  same  property  is  attached  in  execution  of  the  decrees  of  an  inferior 
Court  and  of  a  Court  of  a  higher  grade,  the  Court  of  the  higher  grade  is 
the  only  Court  which  is  [350]  allowed  jurisdiction  to  sell  the  property  or 
to  receive  it,  and  that  it  is  that  Court  which  must  determine  any  claim 
and  any  objection  to  the  attachment  of  either  Court. 

So  far  as  the  decisions  in  I.L.K.,  4  All.,  359,  I.L.B.,  5  All.,  615, 
and  I.L.B.,  7  Mad.,  47,  construe  the  section  as  laying  down  the  rule 
that  in  cases  of  attachment  by  Courts  of  different  grades  it  is  the  Court  of 
the  higher  grade  or  highest  grade  which  has  got  the  sole  jurisdiction  to 
sell  or  receive  or  realize  the  property,  we  agree  with  them. 

We  allow  the  appeal  with  costs,  and  setting  aside  the  decree  of 
the  lower  appellate  Court  we  restore  and  affirm  the  decree  of  the  first 
Court.  • 

Appeal  decreed. 


1896 

APRIL  H9, 

APPEL- 
LATE 
CIVIL. 

ISA.  3J8=- 
16  A.W.N. 
(1896)  93, 


(1)  4  A.  359. 
W  18  B.  458. 


(2)  5  A.  615. 
(5)  19  A.  197. 
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1896  18  A.  350  =  16  A.W.N.  (1896)  96. 

APRIL29.  EEVISIONAL  CRIMINAL. 

BEVI-  Before   Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Blennerhassett. 
SIGNAL 

CRIMINAL.     QUEEN-EMPRESS  v.  EAM  DEI  AND  OTHERS.*     [29th  April,  1896.1 

jojToBo-    Act  No.  XLV  of  1860  (Indian  Penal  Code),   ss.  366,   368— Criminal  Procedure   Code, 
oou—  g  JQQ — offences  committed  in  different  districts  in  the  course  of  the  same  transaction 

16  A.W.N.  — Commitment  where  to  be  made. 

'  Ram  Dei,  Ohajju,  Picu  and  Kamar  wore   committed   by  the  Joint   Magistrate 

of  Muaaffarnager  to  the  Court  of  the  Sessions  Judge  of  S.vharanpur.  Upon  the 
case  which  was  before  the  Joint  Magistrate  it  appeared  that  Ram  Dei  had  com- 
mitted the  offence  punishable  under  s.  366  of  the  Indian  Penal  Code  in  the 
district  of  Bijnor.  and  possibly  the  other  three  persons  had  committed  the  ort'anoe 
punishable  under  s.  368  of  the  Indian  Penal  Oode  in  the  district  of  Muzaflfarna- 
gar  ;  Ohajju  and  Piru  also  possibly  having  committed  the  offence  punishable 
under  that  section  in  Bijnor. 

Under  the  above  circumstances  the  High  Court,  maintaining  the  order  of 
commitment  made  by  the  Joint  Magistrate,  directed  the  case  to  be  transferred 
for  tritvl  to  the  Court  for  the  trial  of  Sessions  oases  arising  in  the  Bijnor  district, 
namely,  that  of  the  Sessions  Judge  of  Moradabad.  Reg.  v.  Samia  Kaundan  (1) 
and  Queen- Empress  v.  Surja  (2)  not  followed.  Quern- Empress  v.  Jamzs  Ingle  (3) 
and  Queen-Empress  v.  Abbi  Beddi  (4)  referred  to.  Quien-Empress  v.Thaku  (5) 
followed. 

CR.,  270.  1041   (1058)  ;  13   Cr.L.J.   35  (38)  =  13  Ind.    Gas.  275  (278)  =22   M.L.J.  Ill 
(145)  =  10M.L.T.  563=(1912)  M.W.N,  3(6).] 

THIS  was  a  reference  made  by  the  Sessions  Judge  of  Saharanpur  under 
s.  438  of  the  Code  of  Criminal  Procedure. 

[351]  The  following  were  the  circumstances  which  gave  rise,  to  the 
reference. 

Four  persons,  Earn  Dei,  Chajju,  Piru,  and  Kamar,  were  committed  to 
the  Sessions  Court  of  Saharanpur  by  the  Joint  Magistrate  of  Muzaffarnagar. 
Earn  Dei  was  charged  with  kidnapping,  under  s.  366  of  the  Indian  Penal 
Code,  and  the  other  three  were  charged  with  abetment  of  the  offence,  under 
s.  366. 

On  the  case  coming  before  the  Sessions  Court,  that  Court,  made  an 
order  the  material  portion  of  which  is  as  follows : — "  The  commitment  of 
the  first  accused,  Earn  Dei,  for  the  offence  of  kidnapping,  is  bad  in  law. 
The  offence  is  stated  to  have  been  committed  at  Sisauni  in  the  Bijnor 
district,  Moradahad  Sessions  division.  Sha  committed  no  new  offence  by 
bringing  the  girl  kidnapped  into  this  district  and  Sessions  division,  nor  is 
the  offence  a  continuing  one.  With  her  are  charged  Chajju  and  Piru,  who 
joined  her  at  Sisauni,  as  would  appear  from  the  charge,  and  presumably 
were  in  a  conspiracy  with  her.  They  accompanied  her  to  this  district  and 
assisted  her  in  attempting  to  dispose  of  the  girl.  They  are  charged  with  abet- 
ment. I  submit  thatthese  offences  were  also  completed  in  Sisauni.  Anyhow, 
they  may  be  tried  there.  Kamar  belongs  to  the  Bijnor  district,  but  does 
no!>  appear  to  have  been  with  the  others.  The  girl  was  recovered  from  his 
possession  here,  and  the  case  for  the  prosecution  is  that  he  took  her  off  the 
hands  of  the  others  with  criminal  intentions  (be  says,  to  I'estore  her  to  her 
home).  If  so,  he  should  be  charged  under  s.  368  of  the  Indian  Penal  Code 

*  Criminal  Revision  No.  193  of  1896. 

(1)  1  M.  173.  (2)  3  A.W.N.  (1883)  164.  (3)  16  B.  200. 

(4)  17  M,  402.  (5)  8  B.  312. 
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and  can  be  tried  in  Bijnor.     Whether  he  should  be  tried  jointly  with  the       1896 
others  is  a  question  which  will  be  considered  there.  APRIL  29. 

"The  Joint  Magistrate  refers  to  Queen- Empress  v.  Samia  Kaundan  (1). 
That  case  was  not  argued  at  bar,  and  the  question  of  jurisdiction  was  not      REVI- 
touched  in  it.     It  does  not  appear  to  have  been  followed  in  the  High  Court     SIGNAL 
of  these  Provinces,  or  were  cited.      See  Empress  v.  Surja  (2),  Empress  v.  CRIMINAL 

James  Ingle  (3)  and  Empress  v.  Abbi  Beddi  (4)."  

[352]  On  this  reference  the  following  order  was  passed.  18  A  330= 

The  Government  Pleader  (Munshi  Bam  Prasad),  for  the  Crown.  18  A.W.H. 

™>Tvnn3  (1898)  96' 

ORDER. 

EDttB,  C.J.,  and  BLBNNERHASSETT,  J. — This  is  a  reference  by  the 
Sessions  Judge  of  Saharanpur.  Ram  Dei,  Chajju,  Piru  and  Kamar  were 
committed  by  the  Magistrate  of  Muzaff arnagar  to  the  Court  of  Session  at 
Saharanpur.  From  what  we  are  going  to  say  it  must  not  be  presumed 
that  we  have  prejudged  the  case  against  these  persons.  This  commitment  as 
against  Ram  Dei  was  for  the  offence  punishable  under  s.  366  of  the  Indian 
Penal  Code,  and  as  to  the  others  for  abetment  of  the  offence  punishable 
under  s.  366  in  the  district  of  Bijnor,  and  that  Chajju  and  Piru  took  part 
with  her  in  moving  the  girl  about  that  district  and  ultimately  into  Muzaff  ar- 
nagar, and  that  in  Muzatfarnagar  they  were  joined  by  Kamar,  who,  pro- 
ceeded to  take  charge  of  the  girl  while  the  other  three  accused  returned  to 
Bijnor.  If  the  case  against  these  persons  is  true,  Ram  Dei  committed  the 
offenee  under  s.  366  in  Bijnor,  and  possibly  the  other  three  prisoners 
committed  the  offence  punishable  under  s.  368  in  Muzaffarnagar,  Chajju 
and  Piru  also  possibly  having  committed  the  offence  punishable  under 
that  section  in  Biinor.  Under  these  circumstances  the  proper  Court 
for  a  committal  to  have  been  made  to  was  the  Court  for  the  trial  of 
sessions  cases  arising  in  Bijnor.  The  main  charge  against  Ram  Dai  was 
triable  in  that  Court,  that  court  having  local  jurisdiction,  and  the  offences 
for  which  they  were  committed,  which  we  have  indicated  as  against  the 
other  accused,  could,  by  reason  of  s.  180  of  the  Code  of  Criminal  Procedure, 
have  been  tried  is  the  same  Court.  We  are  not  prepared  to  follow  the 
decision  of  the  Madras  High  Court  in  Reg.  v.  Samia  Kaundan  (1),  and 
we  are  not  aware  that  it  has  ever  been  followed  in  any  other  case,  nor  are 
we  prepared  to  follow  the  procedure  which  was  acted  on  by  this  Court  in 
Queen-Empress  v.  Surja  (2) .  In  our  opinion  the  procedure  followed  by 
the  Bombay  High  Court  in  Queen-Empress  v.  Thaku  (5)  is  correct.  We 
do  not  set  aside  the  [353]  commitment,  as  in  our  opinion  the  decisions 
in  Queen-Empress  v.  James  Ingle  (3)  and  Queen-Empress  v.  Abbi  Beddi  (4) 
are  correct ;  but,  following  the  procedure  adopted  by  the  High  Court 
at  Bombay  in  Queen-Empress  v.  Thaku  (5)  we  transfer  the  trial  of  the 
persons  accused  in  this  case  to  the  Court  of  Session  of  Moradabad. 


(1)  1  M.  173.  (3)  3  A.W.N.  (1883)  164.  (8)  16  B,  800. 

(4)  17  M.  402,  (5)  8  B.  312. 
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18gg  18  A.  353  =  16  A.W.N.  (1896)  98. 

MAY  5.  EEVISIONAL  CEIMINAL. 

Before  Mr.  Justice  Banerji. 


SIGNAL 

CRIMINAL.  MEGHAI  v.  SHEOBHIK  AND  OTHERS.*    [5th  May,  1896.] 

Criminal  Procedure  Code,  s.  560—  Frivolous  and  vexatious  complaint—  Act  No.  IX  of 
*8A.  353=  1871   (Cattle   Trespass  Act),   s.   20—  Complaint  of  wrongful  seizure    of    cattle  — 

16  A.W.N.  "  Offence." 

(1896)  98.  A  complaint  of  the  wrongful  seizure  of  cattle  is  not  a  complaint  of  an  offence 

within  the  meaning  of  the  Code  of  Criminal  Procedure.  Consequently  on  the 
dismissal  of  such  a  complaint  it  is  not  competent  to  a  Court  to  aod  under  s.  560 
of  the  Code  and  award  compensation  to  the  persons  against  whom  the  complaint 
is  made.  Pitchi  v.  Ankappa  (1),  Kottaianada  v.  Muihaya  (2),  Kala  Chand  v. 
Oudadhur  Biswas  (3)  and  Nedaram  Thakur  v.  Joonab  (4)  referred  to, 

THE  facts  of  this  case  sufficiently  .  appear  from  the  judgment  of 
Banerji,  3. 

JUDGMENT. 

BANERJI,  J.  —  This  is  a  reference  by  the  District  Magistrate  of 
Allahabad  under  s.  438  of  the  Code  of  Criminal  Procedure.  A  com- 
plaint was  brought  against  three  persons  by  one  Meghai  of  the  wrongful 
seizure  of  cattle  under  s.  20  of  Act  No.  I  of  1871.  The  complaint 
was  dismissed  as  frivolous  and  vexatious,  and  the  Magistrate  who  tried 
the  case  awarded  compensation  to  each  of  the  accused  persons  from  the 
complainant  under  s.  560  of  the  Code  of  Criminal  Procedure.  That  section 
authorizes  a  Magistrate  to  award  compensation  to  a  person  accused  of 
an  offence.  A  wrongful  seizure  of  cattle  is  not  made  punishable  under 
any  law,  and  is  nob  therefore  an  offence  within  the  meaning  of  the  Code 
of  Criminal  Procedure.  That  being  so,  a  complaint  of  the  illegal  seizure 
of  cattle  was  not  a  complaint  of  an  offence,  and  s.  560  was  not  applicable. 
The  award  of  compensation  by  the  Deputy  Magistrate  was  consequently 
illegal.  This  view  is  supported  by  the  rulings  of  [354]  the  Madras  High 
Court  in  Pitchi  v.  Ankappa  (1),  Kottaianada  v.  Muthayya  (2)  and  of  the 
Calcutta  High  Court  in  Kala  Ghand  v.  Oudadhur  Biswas  (3)  and  Nedaram 
Thakur  v.  Joonab  (4). 

I  set  aside  the  order  of  the  Magistrate,  and  direct  the  compensation 
awarded  to  be  refunded. 


'  Criminal  Revision  No.  206  of  1896. 
(1)  9  M,  102.  (2)  9  M.  374.  (3)  13  C.  304.  (4)  23  0.  248. 
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18  All.  355 


18  A.  354-16  A.W.N.  (1896)  109. 
APPELLATE  CIVIL. 


1896 

MAY  2. 


Before  Sir  John  Edge,  Kt .,  Chief  Justice,  and  Mr.  Justice  Blennerhassett.     APPEL- 


BADRI  PRASAD  (Defendant)  v.  SHEODHIAN  AND  ANOTHER 
(Plaintiffs)*     [2nd  May,  1896.] 

Landlord  and  tenant — Occupancy  tenant — Lsase  of  occupancy  holdinj  - 
of  holding  peniing  term  of  lease— Act  No.  XII  o\  1881,  s.  31. 

Where  an  occupancy  tenant  grants  a  lease  of  laud  forming  part  of  his  occupancy 
holding  for  a  term  of  years  he  cannot  during  the  subsistence  of  such  term 
relinquish  his  holding  to  the  zimindar  so  as  to  put  an  end  to  his  lessee's  rights 
under  ths  lease.  Khiali  Ram  v.  Nalhu  Lil  (1).  Hoolassie  Rautv.  Pursotum 
Lai  (-2),  Hceramonee  v.  Ganganarxin  Boy  (3),  and  Nehaloonnissa  v.  Dhunnoi  Lall 
Chvwiry  (4),  referred  to,  Sukru  v.  Tafazzul  Husain  Khan  (5),  distinguished. 

IS.,  27  A.  82  =  A.W.N.  (1904)  170  ;  11  C.P.L.R.  5  ;  Appr.,  24  A.  533  ;  R.,  33  A.  335 
(336)  =  8  A.L.J.  117  (118)  ;  8  A.L.J.  695  (697)  ;  12  C.P.L.R.  127  (129)  ;  12  C.P. 
L.R.  158  (159)  ;  6  Ind.  Gas.  705  (706)  ;  9  Ind.  Gas.  217  (218)  ;  18  In<J.  Gas.  383 
(384);  2  O.C.  201  (206)  ;  2  N.L.R,  170  ;  D.,  27  M.  401  (403)  ;  7  O.C.  265  (272).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Pandit  Madan  Mohan  Malaviya,  for  the  appellant. 
Mr.  J.  Simeon  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J. — This  is  a  suit  for  ejectment. 
One  Jodha  Singh  was  a  zamindar  of  mahala  in  the  village  which  were 
known  as  a  western,  eastern  and  intermediate  mahals.  On  the  20th  of 
August  1891,  the  plaintiffs  to  this  suit  purchased  at  a  sale  under  a  decree 
against  Jodha  Singh  his  interest  in  the  western  and  intermediate  mahals. 
On  the  llth  of  June  1892,  Jodha  Singh,  sub-let  to  the  defendant  in  this  suit 
his  ex-proprietory  holdings  in  the  western  and  intermediate  mahals  and  let 
to  the[355]defendant  two  plots  in  the  eastern  mahal.  The  term  of  the  lease 
was  twelve  years.  On  the  30fch  of  October  1892,  the  plaintiffs  by  a  pri- 
vate contract  purchased  Jodha  Singh's  share  in  the  eastern  mahal.  On 
the  1st  of  November  1892,  Jodha  Singh  purported  to  relinquish,  and  did 
so  far  as  he  could  relinquish,  bis  rights  to  the  plaintiffs  in  all  the  three 
mahals.  Plaintiffs  brought  this  suit  on  the  20th  of  June  1893,  to  eject 
the  defendant,  contending  that  by  reason  of  the  relinquishment  of  the  1st 
of  November  1892,  the  defendant  had  no  longer  any  title  to  the  possession 
of  any  of  the  three  mahals.  It  was  contended  before  us  that  as  the  Rent 
Act  (Act  No.  XII  of  1831),  by  s.  31  recognized  the  right  of  an  ex-pro- 
prietary tenant  to  relinquish  his  holding,  Jodha  Singh,  notwithstanding  the 
lease  granted  by  him  on  the  llth  of  June  1892,  which  was  still  current, 
was  entitled  to  relinquish  his  holdings,  and  to  determine  not  only  bis  inter- 
est but  the  right  of  the  sub-tenant  also. 

We  will  deal  first  with  the  case  so  far  as  it  relates  to  the  claim  of  the 
eastern  mahal.  At  the  time  when  Jodha  Singh  granted  the  lease  of  1892, 
his  position  was  that  of  a  zamindar  and  not  of  an  ex-proprietary  tenant, 

*  Second  Appeal  No.  162  of  1894,  from  a  decree  of  Paudit  Raj  Nath  Sahib,  Subor- 
dinate Judge  of  Moradabad,  dated  the  4th  December  1893,  reversing  a  decree  of  Babu 
Ramdhan  Mukerji,  Munsif  of  Ghnndausi,  dated  the  14th  September  1893. 

(1)  15  A.  219.  (i)  N.W.P.H.G.R.  (1871)  63.  (3)  10  W.R.  384. 

(4)  13  W.R.  281.  (5)  16  A.  39S. 
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18  A.  334  = 
16  A.W.N. 
(1895)  109. 


18  All.  356 


[Vol. 


1896       consequently  the  lease  ,  being  a  registered  lease  granted    by  a    zamindar 
MAY  2.      having  full  power  to  grant  it,  would   not  be  defeated  by  any  subsequent 
assignment  or  relinquishment  by  Jodha    Singh.     It  was   not  a  sub-lease 
APPEL-     qua  the  two  plots  in   the  eastern  mahal.     It  was   a  lease   direct  from  a 
LATE       zamindar  and  we  fail  to  see  how  the   transferee   in  title  of  the  zamindar, 
CIVIL.      can  dispute  the  lease  granted  by  his  predecessor  in  title  or  how  he  can 
bring  this  suit  in  a  Civil  Court  to  eject  a  tenant  holding  under  a  lease 
18  A.  3Si=  from  a  zamindar,    it  not   being   a   lease  to    which     the  proviso  to  s.    40 
16  &.W.N.   Of  Act    No.  XII    of  1881    applies.     The  plaintiff's   suit    qua   two  plots 
(1896)  109.    must  fail  on  two  grounds  :  in  the  first  place  the  Civil  Court  cannot  enter- 
tain this  suit,  in  the  second  place  the  plaintiff's  cannot  question  the  validity 
of  the  lease  granted  by  their  predecessor  in  title  when  he  was  a  zamindar 
and  had  full  power  to  grant  the  lease. 

Now  as  to  the  claim  in  respect  of  the  holdings  in  the  western  and 
intermediate  mahals.  It  has  been  decided  in  this  Court  that  [356]  it 
is  perfectly  lawful  for  an  ex-proprietary  tentant  or  any  other  ocoupanoy- 
tenant  to  sub-let  his  ex- proprietary  or  any  other  occupancy  holding.  We 
pointed  out  in  Khiali  Bam  v.  Nathu  Lai  (1),  that  an  occupancy-tenant  by 
sub-letting  could  create  no  rights  which  would  prevent  the  zamindar 
obtaining  ejectment  of  the  occupancy-tenant  and  his  sub- tenant  in  case 
of  non-payment  or  on  a  forfeiture  of  the  lease,  and  that  such  sub-tenant 
does  not  become  the  tenant  of  the  zamindar  and  his  interest  subsists 
no  longer  than  the  right  of  occupancy  subsists.  That  is  a  perfectly  good 
proposition  of  law  and  consistent  with  the  view  we  take  in  this  case. 
It  is  a  well  recognized  principle  of  law  that  a  man  shall  not  be  allowed 
to  do  anything  to  defeat  his  own  grant.  Applying  that  principle  to  this 
case  it  prevents  Jodha  Singh  making  an  effectual  and  voluntary  relinquish- 
ment of  his  ex-proprietary  rights  and  prevents  us  from  recognizing  the  so- 
called  relinquishment  of  the  1st  of  November  1892  as  a  relinquishment 
which  has  determined  the  ex- proprietary  rights  of  Joda  Singh  and  deter- 
mined the  subsisting  rights  of  the  sub-tenant, the  defendant-appellant.  That 
is  a  principle  in  no  way  at  variance  with  the  principle  of  Act  No.  XII  of 
1881.  It  is  a  broad  principle  of  equity,  justice  and  common  sense  that  a 
man  having  created  a  tenancy  in  favour  of  another  to  whom  he  sub-lets 
shall  not,  without  the  consent  of  that  other,  be  allowed  voluntarily  to  relin- 
quish his  tenancy  and  his  title  to  the  detriment  of  the  sub-lease.  To  some 
extent  that  principle  was  recognised  in  the  case  of  Eoolasee  Ram  v.Pursotum 
Lai  (2).  The  learned  Judges  in  that  case,  however,  seem  to  have  been  under 
the  impression  tbatan  occupancy-tenant  could  not  grant  a  lease  unless  allow- 
ed to  do  so  by  custom,  and  that  a  custom  might  exist  which  would  enable 
an  occupancy-tenant  to  grant  a  lease  which  would  entitle  the  sub-tenant 
to  remaining  in  possession  after  the  determination  of  the  occupancy-right  by 
ejectment.  In  our  opinion  it  is  not  necessary  that  there  should  be  custom 
entitling  an  occupancy  tenant  to  grant  a  lease.  There  is  nothing  in  Act 
No.  XII  of  1881  to  prevent  an  occupancy-tenant  granting  a  sub-lease. 
On  the  [357]  other  hand  a  custom  would  be  bad  which  would  enable  an 
occupancy-tenant  to  sub-let  by  a  lease  which  would  continue  effectual 
after  the  occupancy-right  is  determined  by  ejectment  or  forfeiture.  That 
may  be  gathered  from  the  judgment  of  the  Full  Bench  in  the  case  of  Khiali 
Ram  v.  Nathu  Lai  (1).  It  was  contended  by  Mr.  Simeon  that  the  decision 
in  Sukru  v.  Tafazzul  Eussain  Khan  (3),  shows  by  analogy  that  the  relin- 
quishment by  Jodha  was  good  as  against  the  defendant  sub-tenant.  The 


(1)  15  A,  219.  (2)  N.W.F.H.C.B.  (1871)  63, 
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case  of  Sukru  v.  Tafazzul  Eusain  was  a  casein  which  an  occupancy-       1896 
tenant  gave  a  simple  mortgage  of  his  occupancy-holding.     The  mortgagee      MAY  2. 

brought  a  suit  for  sale,  put  up  the  occupancy  holding  to  sale  and  purchased        

it  himself,  and  then  sought  possession.     What  was  held  in  that  case  was     APPEL- 
that  the  decree-holder  acquired  no  title  to  possession  by  his  purchase,  as  the       LATE 
particular  occupancy-right  was  one  the  transfer  of  which  was  prohibited      CIVIL, 
so  far  as  the  mortgagee  purchaser  was  concerned,  by  s.  9  of  Act  No.  XII 
of  1881,  and  that  the  purchaser  could  obtain  no  benefit  by  falling  back  on  16  *•  384=! 
his  simple  mortgage  as  mortgagee,  if  he  could  fall  back  upon  it  then,    1B  A.*-H. 
because  a  simple  mortgagee  would  not  be  entitled  to  possession.  (1896)  109. 

The  result  is  that  we  hold  that  Jodha  Singh  by  reason  of  the  lease 
which  he  granted  to  the  defendant,  which  he  was  capable  of  granting  at 
the  time  when  be  did  grant  it,  and  which  was  a  valid  and  continuing  lease 
on  the  1st  of  November  1892,  was  incapable,  of  making  a  voluntary 
relinquishment  of  his  ex-proprietary  interest  and  of  defeating  the  lease 
which  he  had  granted. 

As  bearing  to  some  extent  on  the  question  argued  before  us  we  may 
mention  Heeramonee  v.  Ganganarain  Boy  (1),  Nehaloonissa  v.  Dhunnoo 
Lall  Ghowdry  (2). 

We  allow  the  appeal  with  costs.  We  set  aside  the  decree  of  the 
lower  appellate  Court  and  restore  that  of  the  first  Court. 

Appeal  decreed. 


18  A.  358  =  16  A.W.N.  (1896)  113. 

[358]  EEVISIONAL  CRIMINAL. 

Before  Mr,  Justice  Aikman. 


MANGAR  BAM  (Applicant]  v.  BEHABI  AND  ANOTHER 
(Opposite  parties}.*     Uth  May,  1896.] 

Criminal  Procedure  Code,  s-  195— Sancton  to  prosecute — Notice  to  show  caufe  not  a 
necessary  preliminary— Sanction  not  acted  upon  ivithin  sit  months — Renewal  of 
sanction. 

An  order  under  s.  195  of  the  Code  of  Criminal  Procedure  sanctioning  a 
prosecution  for  perjury  is  not  bad  by  reason  of  notice  to  show  cause  not  having 
been  issued  previously  to  the  person  against  whom  such  order  is  made.  Knshna- 
nund  Das  Eari  Bera  (3)  followed. 

If  an  order  under  s.  195  of  the  Code  of  Criminal  Procedure  lapses,  not 
having  been  acted  upon  within  six  months,  that  does  not  bar  the  granting  of  fresh 
sanction  on  the  same  grounds  if  a  sufficient  reason  for  the  delay  be  shown.  Dar- 
bari  Mavdar  v.  Jago  Lai  (4)  not  followed.  Gutub  Singh  v.  Deli  Prasai  (5), 
Baldto  Singh  v.  Prasadi  (6)  referred  to. 

[R.,28   A.  142   (145)  =  A.W.N.    (1905)   231  =  2    Cr.   LJ.   598  ;  21  A.W.N.    151 ;  D.,  8 
C.W.N.  797  (800).] 

THE  facts  of   this   case   sufficiently   appear   from  the   judgment  of 
Aikman,  J. 

Messrs,  C.  Dillon  and  C.  R.  Alston,  for  the  applicants. 
Maulvi  Muhammad  Ishag,  for  the  opposite  parties. 

*  Criminal  Revision  No.  181  of  1896. 

(1)  10  W.R.  394.  (2)  13  W.B.  281.  (3)  13  C.  58. 

(4)  22  C.  573.  (5)  6  A.  45.  (6)  12  A.W.N.  (1892)  245. 

945 
A  VIII- 119 


18  All.  359  INDIAN   DECISIONS,   NEW   SERIES  [Yol. 

1896  JUDGMENT. 

MAY  4.  AlKMAN,  J. — This  is  an  application    for   the  revocation  of  sanction 

~ granted  by  the  Joint  Magistrate  of  Benares  on  the  7th  of  March    1896,   to 

prosecute   the   applicant   Mangar   Earn  for  an  offence  punishable  under 

SIGNAL    g.  193  Of  the    Indian  Penal    Code.     An   application  was    made  to    the 

CRIMINAL.  Sessions  Judge  to  revoke  the  sanction,  but  was  refused  by   that  offioer  en 
• —        the  2nd  of  April  1896,  and  this  Court  is  now  moved  in   revision  to  revoke 

18  i'™88=a  the  sanction.  In  November  1895,  two  men,  Behari  and  Bisbesbar,  were 
>  A.W.N.^  on  their  triai  before  the  Joint  Magistrate  charged  with  stealing  grain  from 
1  several  different  persons,  one  of  whom  was  the  applicant  Mangar  Earn. 
The  case  resulted  in  the  accused  being  discharged  on  the  9th  December 
1895.  Thereafter  the  accused  made  an  application  to  the  Joint  Magistrate 
for  sanction  to  prosecute  Mangar  Earn  for  giving  false  evidence.  The 
sanction  was  granted  by  the  Joint  Magistrate,  but  was  subsequently 
revoked  by  the  Sessions  Judge  for  a  supposed  informality.  Behari  and 
Bisbeshar  made  a  fresh  [359]  application  to  the  Joint  Magistrate  for 
sanction.  This  application  was  granted,  as  stated  at  the  outset  of  this 
judgment,  "and  the  Sessions  Judge  declined  to  interfere. 

The  learned  Counsel  who  appears  in  support  of  the  application  has 
assailed  the  sanction  on  various  grounds.  It  is  contended  in  the  first 
instance  that  no  notice  was  served  on  the  applicant  before  the  sanction 
was  granted.  A  Full  Bench  of  the  Calcutta  High  Court  held  in  the  case 
of  Krishnanund  Das  v.  Hari  Bera  (1)  that  no  notice  is  necessary  to  the 
person  against  whom  it  is  intended  to  proceed  before  a  Court  can  under 
a.  195  of  the  Code  of  Criminal  Procedure  grants  anction  to  the  insti- 
tution of  a  case.  No  authority  to  the  contrary  has  been  shown  to  me. 
Although  I  consider  that  it  is  advisable  that  a  person  against  whom  it  is 
intended  to  proceed  should  be  called  on  Jby  a  Court  to  show  cause  why 
sanction  for  his  prosecution  should  not  be  given  before  the  grant  of  such 
sanction,  I  fully  concur  in  the  view  taken  by  the  learned  Judges  who 
decided  the  case  just  referred  to  that  the  law  does  not  require  any  such 
notice  to  be  given.  I  therefore  hold  that  the  failure  to  give  ^notice  to  the 
applicant  is  no  sufficient  cause  why  sanction  should  be  revoked. 

In  the  next  place,  it  is  contended  that  one  sanction  having  been 
already  given  by  the  Joint  Magistrate  he  was  not  competent  to  grant 
another  sanction  upon  the  same  materials.  In  support  of  this  view  refer- 
ence waa  made  to  the  case  of  Darbari  Mandar  v.  Jayoo  Lai  (2).  What 
was  there  held  was  that  after  the  expiry  of  six  months  from  the  date  of 
the  first  sanction  no  fresh  sanction  can  be  granted.  That  case  is  not 
exactly  upon  all  fours  with  the  present,  but  it  does  to  some  extent  support 
the  contention  of  the  learned  Counsel  for  the  applicant.  With  all 
deference,  however,  to  the  learned  Judges  who  decided  the  case  of  Darbari 
Mandar  v.  Jagoo  Lai,  I  am  unable  to  concur  with  them  in  holding  that 
a  fresh  sanction  cannot  be  given  if  six  months  has  expired  after  the 
grant  of  a  previous  sanction  under  s.  195  without  any  prosecution 
having  been  commenced  within  that  period.  I  am  of  opinion  that 
[360]  before  a  fresh  sanction  is  granted  to  an  applicant  who  has  not 
instituted  a  presecution  within  six  months  of  the  grant  of  the  previous 
sanction  a  very  strong  case  must  be  made  out  for  the  grant  of  such  fresh 
sanction.  But  to  hold  that  no  fresh  sanction  can  under  any  circum- 
stancee  be  given  might  result  in  a  person  against  whom  it  is  sought 
to  institute  proceedings  succeeding,  by  applications  to  superior  Courts,  in 

(1)  12  0.  58.  (2)  22  C.  573. 
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delaying  the  institution  of  a  case  against  himself  and  so  defeating  the        1896 
sanction.     It  is  quite  clear  from  the  cases  of  Gulab  Singh  v.  Debi  Prasad  (1)      ^J^Y  4. 
and  Balded  Singh  v.  Prasadi  (2)  that  at  least  two  Judges  of  this  Court 
have  held  the  same  opinion  as  I  do.     In  my  judgment  the  first  sanction      REVI- 
having  been  revoked  owing  to  a  formal  defect  there  was  nothing  to  pre-     SIGNAL 
vent  the  Magistrate  from  granting  a  fresh  sanction.  CRIMINAL 

The  learned  Counsel,  however,  contends  that  on  the  merits  no  sanction    '    

ought  to  have   been  given.     With    this  contention  I   entirely  agree.     The  18  A.  358=» 
applicant  in  his  evidence  given  on  the  25th  of  November  1895,  had  stated    16  A.W.fl. 
that  he  had  instituted  a  suit  against  the  accused  on  the  21st  of  September   (1896)  113. 
1895.     In  his    cross-examination    the    following    statement    appears  : — 
"  I  never   made    any    application    against    accused   in    Civil    Court    for 
grain  sold  on  the  14th  September."     It  is  in  respect  of  this  last  state- 
ment that  sanction  has  been  granted  to  prosecute  him  for  giving  false 
evidence.  There  is  absolutely  nothing  to  show  that  this  statement  is  false. 
The  applicant  did   not,  as  a  matter  of  fact,  make  any  application  against 
accused  in  the  Civil  Court  for  grain  sold  on    the    14th    of  September ; 
what  he  did  do  was  to  sue  for  the  price  of  grain  sold  between  the  26feh  of 
August  and  the  14th  of  September.     His  answer  was  therefore  literally 
correct.     I  do  not  think  that  any  Court  could  convict  the  applicant  for 
giving  false  evidence  on  the  facts  stated  above. 

For  the  above  reason  I  revoke  the  sanction  to  prosecute  the  applicant 
which  was  granted  by  the  Joint  Magistrate  of  Benares  on  the  7th  of 
March  1896. 


18  A,  361  =  16  A.W.N.  (1896)  97. 

[361]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Banerji. 


MUHAMMAD  ALI  JAN  (Plaintiff)  v.  FAIZ  BAKHSH  AND  OTHERS 
(Defendants).*     [5th  May,  1896.] 

Joint  property — Trespass— Suit  by  one  co-parcener  for  possession  of  a  building  erected  by 
a  stranger  on  the  joint  property  and  purchased  by  the  other  co-parceners. 

Where  a  stranger  to  the  property  built  upon  certain  land  jointly  held  by 
several  oo-paroeners  and  some  of  the  co-parceners  purchased  from  the  stranger 
the  building  to  erected,  it  was  hsld  that  the  purchasers  were,  quoad  the  building 
in  suit,  trespassers,  and  that  a  suit  might  be  maintained  by  the  remaining  co- 
parcener to  be  put  into  joint  possession  of  the  land  covered  by  the  building  ;  and 
this  though  it  was  not  shown  that  any  special  damage  had  been  Buffered  by  the 
plaintiff  by  reason  of  the  building.  Paras  Ram  v.  Sherjit  (3)  and  Najju  Klian 
v.  Imtiaz  ud-din  (4)  referred  to. 

[R,,  2  A.L.J.  455.] 

THE   facts   of   this    case   sufficiently    appear   from  the  judgment  of 
Banerji,   J. 

Messrs.  T.  Conlan  and  G.  P.  Boys,  for  the  appellant. 
Mr.  J.  Simeon,  for  the  respondents. 

•  Second  Appeal  No.  370  of  1895,  from  a  dsccea  of  Pandit  Raj  Nath  Sahib,  Subor- 
dinate Judge  of  Moradahad,  dated  the  7th  January  1895,  confirming  a  decree  of  Munshi 
Anant  Prasad,  Munsif  of  Amroha  dated  the  25th  June  1894. 

(1)  6  A.  45.  (2)  12  A.W.N,  (1892)  245. 

(3)  9  A.  661.  (4)  18  A.  115, 
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1808  JUDGMENT. 

MAYJJ.  BANEEJI,  J. — The  suit  in  which  this  appeal  has  arisen  was  brought 

APPEL      ky  fck0  appellant  f°r  possession  of  a  small  room   erected  on  15  yards  of 
land,  for  closing  certain   doors  and  for  opening  one.     H<a  offered  to  pay 
LATE.      to  tne  defendants  the  costs   of  the  building  of  the  room.     The  land  on 
CIVIL,      which  the  room  in  question  stands  is  a  part  of  a  larger  piece  of  land 
IB  A~861s=   purchased  in  1881  by  the  plaintiff  and  the  defendants  Nos.    2,  3  and  4 
16  A  W  V    UDd0r  a  single  sale-deed.     The  plaintiff  alleged  that  the  laud  purchased 
(1896i  97     ky  klm  an^  *iQ9  Defendants  mentioned   above  contained   a  building,   and 
that  the  first  defendant,  who  was  the  father  of  the  defendants  Nos.  2 
and  3,  had  pulled  down  that  building  and  with  the  materials  had  built  the 
room  in  question.     The  first  defendant  sold  the  room  to  the  defendants 
Nos.  2  and  3,  under  a  sale-deed  executed  in   February  1886,    and  it  is  by 
virtue  of  that  sale-deed  that  the  defendants  Nos.  2  and  3  are  in  possession 
[362]  of  the  room.     The  plaintiff's   case  was  that  the  first  defendant  had 
no  right  to  build  on  land  which  belonged  to  him  and  to  the  other   defen- 
dants, and  that  the  encroachment  on  that  land  by  the  first  defendant 
was  an  act  of  trespass. 

The  defendants  stated  that  the  room  had  been  built  on  that  portion 
of  the  land  purchased  jointly  by  the  plaintiff  and  the  defendants  Nos.  2, 
3  and  4,  which  had  fallen  into  the  share  of  the  defendants  by  partition, 
and  they  contended  that  the  plaintiff  had  consequently  no  right  to  the 
land  on  which  the  room  in  question  stood. 

The  Court  of  first  instance  found  in  favour  of  the  defendants,  and 
holding  the' land  in  suit  to  be  the  exclusive  property  of  the  defendants 
Nos.  2,  3  and  4  dismissed  the  claim.  Upon  appeal  by  the  plaintiff 
the  lower  appellate  Court  came  to  the  conclusion  that  the  land  in  question 
belonged  jointly  to  the  plaintiff  and  the  defendants  Nos.  2,  3  and  4. 
It  also  found  that  by  reason  of  the  construction  placed  on  the  land  the 
plaintiff  had  not  sustained  any  .injury,  and  it  held  that,  according  to 
the  ruling  in  Paras  Ram  v.  Sherjit  (1),  the  plaintiff's  suit  was  not  main- 
tainable, his  remedy  being  a  claim  for  partition  of  the  joint  land.  It 
was  upon  that  gronud  only  that  the  lower  appellate  Court  maintained 
the  decree  of  the  Court  of  first  instance  dismissing  the  plaintiff's  suit. 

The  finding  of  the  lower  appellate  Court  as  to  the  land  being  joint 
must  be  accepted  as  conclusive  between  the  parties,  but  upon  that  finding 
the  Court  was  not  justified  in  dismissing  the  claim.  The  land,  which 
has  been  found  to  belong  jointly  to  the  plaintiff  and  the  defendants  Nos  2, 
3  and  4  was  not,  according  to  the  plaintiff,  encroached  upon  by  those 
defendants,  but  by  the  first  defendant  alone,  who  was  a  stranger 
to  the  land.  The  encroachment  therefore  which  the'  plaintiff 
complained  of  was  an  encroachment  by  a  stranger  upon  property 
in  which  the  plaintiff  had  a  joint  interest  along  with  others.  There  can 
be  no  question  that,  if  a  stranger  trespasses  upon  joint  property,  one  of 
the  several  persons  jointly  interested  in  the  property  is  entitled  to 
[363]  restrain  that  stranger  from  committing  the  act  of  trespass.  In  this 
case  it  was  a  stranger,  who,  according  to* the  plaintiff,  trespassed  on  his 
land,  and  therefore  the  plaintiff  was  competent  to  restrain  him  from  con- 
tinuing the  trespass.  The  defendants  Nos.  2  and  3  purchased  from  the 
trespasser  the  building  which  he  had  erected  by  encroaching  on  property 
which  did  not  belong  to  him'.  They  therefore  stand  in  the  shoes  of  the 
trespasser,  and  it  is  not  in  their  character  as  joint  co-parceners  that  they 

(1)  9  A,  661. 
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are  in  possession  of  the  room,  the  building  of  which  constituted  the  act       1896 
of  trespass.     In  this  view  the  ruling  in  the  case  of  Paras  Bam  v.  Sherjitfa)      MAY  5, 
did   not  apply,   and  the  decree  made  by  the  lower  appellate  Court  can- 
not ba  sustained.     This  case  is  not  outside  the  principle  of  the  ruling  in     ApPEL- 
Najju  Khan  v.  Imtiaz-ud-din  (2).     Upon  the  facts  found  by  the  lower      -LATE 
appellate  Court,  I  am  of  opinion  that  the  suit  was  maintainable.  CIVIL 

There  were  other  contentions  raised  by  the  defendants,  one  of  which 
was  that  the  room  had  been  builfe  with  the  acquisceuce  of  the  plaintiff.    It  18  A.  361  = 
might  also  be    a  question    in  the  case  whether  the   plaintiff   could  claim    16  A.W.H. 
possession  exclusively  to  himself  of  the  land  on  which  the  room  stands    (1896)  97» 
and  also  of  the  room.     These  questions  have  not  been  tried  by  the  lower 
appellate  Court.     In  the  view  which  the  Court  of  first  instance  took  of 
the  case  it  was  not  necessary  for  that  Court  to  determine  these  questions; 
but   upon  the  finding   of  the  lower   appellate  Court   they  will  have  to  be 
determined  before  the  case  can  be  finally   disposed  of.     As,  however,  the 
lower  appellate  Court  dismissed  the  suit  upon  a  preliminary  point  and  the 
decree  upon  that  point  is  erroneous,  I  allow  this  appeal,  and,  setting  aside 
the   decree  of  the   Court  below,   remand  the  case   under   s.   562  of   the 
Code  of  Civil  Procedure  to  that  Court,  with  directions  to  re-admit  it  under 
its  original  number  in  the  register  and  to  determine  it  on  the  merits. 

Appeal  decreed  and  cause  remanded. 


18  A.  364  =  16  A.W.N.  (1896)  117. 

[364]  APPELLATE   CRIMINAL. 

Before  Mr.  Justice  Knox,  Mr.   Justice  Blair  and  Mr.  Justice  Aikaman. 


QUEEN-EMPRESS  v.  MIRCHIA.* 
[5th  May,  1896.] 

Act  No.  XLV  of  1860  (Indian  Penal  Code),  s.  317— Exposure  of  child— Facts  consti- 
tuting the  offence  defined— Child  left  in  charge  of  a  blind  woman  and  deserted. 

A  woman,  who  was  the  mother  of  an  illegitimate  child  aged  at  the  time  about 
six  month?,  left  tha  child  in  charge  of  a  blind  woman  in  whose  company  she 
was,  saying  that  she  was  going  to  get  food  and  would  return  shortly.  She  went 
away  to  another  village  and  did  not  return.  Apparently  she  never  intended  to 
return.  Upon  these  facts  it  was  fold  by  Blair  and  Aikman,  33,  dissentients 
Knox.  J.,  that  the  mother  of  the  child  could  not  puropsrly  be  convicted  of  the 
offence  defined  by  s.  317  of  the  Indian  Penal  Code. 

IRel.,  5  Ind.  Caa.  801  (803)  =  5  N.L.R.  189  (191)  ;  R.,  24  M.  662}  664).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Knox  J. 

The  Public  Prosecutor  (Mr.  E.  Chamier),  for  the  Crown. 
The  appellant  was  not  represented. 

JUDGMENT. 

KNOX,  J. — Musammat  Mirchia  has  been  convicted  of  an  offence  under 
s.  317  of  tha  Indian  Penal  Code  and  sentenced  to  rigorous  imprisonment 
for  two  years.  The  following  facts  are  proved  in  the  case  : — Mirchia  was 
the  mother  of  an  illegitimate  child.  The  age  o£  the  child  at  the  time 
under  consideration  was  six  months.  Mirchia  was  wandering  about,  and 
in  her  company  was  a  blind  woman.  This  woman  she  persuaded  to  go 

*  Criminal  Appeal  No.  160  of  1896. 
(1)  9  A,  661  (2)  IS  A,  115. 
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1896       with   her   to   a   place   where  a   fair  was  about  to  be  held.     On  the  road 

MAY  5,      Mirohia  made  over  the  child  to  the  blind  woman,  promising  to  return  with 

food,  which  she  said  she  was  going  to  beg.     She  never  returned.     The 

APPEL-    blind  woman  found  her  way  to  the  nearest  Police  station  and  made  over 

LATE       the  child  to  the  Police.     Upon  these  facts  I  am  of  opinion  that  Mirchia 

CRIMINAL.  ^   ^eave  the  child   with    the    intention  of  wholly  abandoning  it ;  and 

the  only  difficulty  as  to  whether  she  was  rightly  convicted  under  this 

18  A.  364=  section  arises  from  the  fact  that  in  the  Code  the  offence  is  described 
16  A.W.N.  as  being  an  act  of  exposing  or  leaving  a  child  in  any  place  with  the 
t!898)  117,  intention  of  wholly  abandoning  such  child.  I  am  not  prepared 
to  give  to  the  words  "  in  any  place"  the  effect  of  wholly  controlling  the 
act  done.  The  offence  contemplated  in  [365]  my  opinion  was  the  injury 
done  to  fche  child  by  the  act  of  leaving  with  the  intention  of  wholly 
abandoning  it.  Otherwise  we  shall  be  pushed  to  difficulties,  as  in 
the  case  of  a  child  being  made  over  to  the  care  of  another  child  of 
tender  years,  himself  or  herself  practically  unable  -to  protect  the  child 
from  iniury,  or  placed  in  the  hands  of  a  lunatic.  I  do  not  think  it 
was  the  intention  of  the  Legislature  to  leave  unpunished  the  leaving 
of  a  child  with  the  intention  of  wholly  abandoning  it,  even  though 
the  child,  as  in  the  present  case,  may  have  been  left  temporarily  with  a 
person  physically  unfit  to  take  care  of  the  child  or  to  secure  it  from  harm. 
In  any  case,  the  appellant,  is  according  to  the  strict  definition  of  the 
Indian  Penal  Code,  liable  to  a  conviction  for  assault.  I  would  therefore 
dismiss  the  appeal  and  sustain  the  conviction, 

BLAIR,  J. — The  appellant  has  been  convicted  of  the  offence  defined  by 
s.  317  of  the  Indian  Penal  Code.  That  section  runs  in  the  following  words  ; 
— "  Whoever  being  the  father  or  mother  of  a  child  under  the  age  of  twelve 
years,  or  having  the  care  of  such  child,  shall  expose  or  leave  such  child  in 
any  place  with  the  intention  of  wholly  abandoning  such  child,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  seven  years,  or  with  fine,  or  with  both. 

"Explanation.  This  section  is  not  intended  to  prevent  the  trial  of 
the  offender  for  murder  or  culpable  homicide,  as  the  case  may  be,  if  the 
child  die  in  consequence  of  the  exposure." 

In  the  intrepretation  of  Acts  the  elementary  rule  is  to  give  full  and 
accurate  effect  to  every  word  used  in  them.  Upon  this  principal  I  pro- 
pose to  deal  with  this  section.  It  differs  materially  in  language  from  the 
section  which  is  in  force  in  England,  and  which  became  law  about  the  same 
time  that  the  Indian  Penal  Code  came  into  forca.  Their  objects  were 
apparently  simliar,  though  not  identical.  The  words  of  the  English  Act 
s.  27  are: — "Whosoever  shall  unlawfully  adandon  or  expose  any  child, 
being  under  the  age  of  two  years,  whereby  the  life  of  such  child  shall 
be  endangered,  or  the  health  of  such  child  shall  have  been  or  shall  be 
likely  to  be  permanently  injured,  shall  be  guity  of  a  misdemeanour." 
[366]  Those  words  differ  materially  from  the  words  of  the  Indian  Penal 
Oode  section.  The  provisions  of  the  English  Act  are  limited  to  children  under 
two  years  of  age,  while  in  India  they  are  extended  to  children  under  twelve 
years  of  age.  The  English  Act  does  not  define  the  mode  of  such  aban- 
donment or  exposure,  and  no  doubt  the  word  "  expose  "  read  with  the 
word  "  abandon  "  would  probably  be  held  to  be  used  in  a  wider  and  less 
literal  sense  than  the  words  of  the  Indian  Penal  Code.  It '  seems  to  me 
that  the  words  of  s.  317  of  the  Indian  Penal  Code  should  be  dealt  with  in 
the  most  literal  sense.  To  expose  literally  means  to  be  physically  put  out- 
side,'  so 'that  finch  putting  outside  involves  some  physical  risk  to  the 
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person  put  out,  Having  reference  to  a  child,  it  would  mean  putting  it  some-       1896 
where  where  it  could  not  receive  the  protection   necessary   for  its  tender     MAY  5. 
age  ;  as,  for  instance,  putting  it  outside   the  house,  whereby  ib  would   be 
exposed  to  the  risk  of  climate,   wild  beasts  and  the   like.     The  exposure    APPEL- 
contemplated  by  the  Act  was  one  by  which  danger  to  life  might  immedia-       LATE 
tely  ensue.   The  explanation  of  s.  317  seems  to  me  to  indicate  with  much  CRIMINAL 

clearness   the   scope   and  purview  of  section  and  the   nature  of  the   evil        

against  which  it  sought  to  provide.  That  explanation  provides  for  the  case  18  A.  361  = 
of  injuries  actually  ensuing  that  the  guilty  person  shall  be  punished  for  16  A.W.N. 
the  injury  so  inflicted  according  to  the  circumstances  under  which  the  (1896)  117. 
injury  is  done,  i.  e.t  for  murder  or  culpable  homcide,  as  the  case  may  be. 
It  seems  to  me  that,  as  the  word  "  leaves  "  comes  in  immediate  juxta- 
position with  the  word  "expose,"  the  word  "leaving  "  means  leaving  in 
a  sense  ejusdem  generis  as  the  exposure,  and  indicates  an  offence  only 
slightly  distinguishable  from  exposing.  It  cannot  in  my  judgment  mean 
leaving  in  the  large  sense  of  abandonment,  bud  must  be  construed  in 
strict  connection  with  the  word  "  exposure."  The  narrower  construction 
of  the  words  "  expose  or  leave  "  is  much  strengthened  by  the  insertion  of 
those  striking  words  "  in  any  place  "  I  cannot  conceive  of  any  possible 
antithesis  to  those  words  unless  it  be  "with  any  person."  It  seems 
to  me  manifest  that  if  the  framers  of  the  Act  had  intended  to  include 
in  the  section  a  case  like  the  present,  [367]  they  would  have  used  after 
the  expression  "  in  any  place,"  the  words  "  or  with  any  person,"  or  some 
other  words  to  that  effect.  I  find  myself  wholly  unable  to  understand 
where,  upon  any  other  construction  but  the  one  suggested,  a  line  is 
to  be  drawn  in  cases  of  abandonment  of  children.  I  do  not  see  how  in 
point  of  Jaw  the  abandoning  of  a  child  in  the  protection  of  a  person 
able  to  take  care  of  it,  and  willing,  perhaps,  from  kindly  motives  to  do 
so,  but  under  no  legal  obligation  to  take  care  of  it,  is  to  be  distinguished 
from  leaving  a  child,  as  was  done  in  the  present  case,  in  the  protection 
of  a  blind  woman  who  could  and  did  afford  some  limited  protection 
to  the  infant.  I  have  yet  to  see  upon  what  principle  this  conviction 
can  be  supported.  Take  the  case  of  a  person  who  leaves'  a  child  of 
eleven  years  of  age  at  a  Hill  school  under  the  care  and  protection  of  a 
schoolmaster  with  intent  to  abandon.  I  am  quite  unable  to  see  where  a 
line  can  be  drawn  which  would  include  the  one  case  and  exclude  the  other. 
Of  course  there  may  be  oases,  .as  my  brother  Knox  pointed  out,  of 
much  difficulty  and  requiring  some  discrimination.  One  would  have  to 
consider  whether  putting  a  child  in  physical  possession  of  another  child 
wholly  incapable  of  protecting  it  would  come  at  all  within  the  meaning 
of  the  section  ;  whether,  for  instance,  leaving  a  child  of  eleven  years  under 
the  care  of  another  child  of  five  years  would  fall  within  the  purview  of  the 
section.  These  difficulties  do  not  arise  in  the  present  case.  Here  the 
blind  woman  was  to  some  extent  capable  of  protecting,  and  did  protect, 
the  child.  She  was  a  person  with  whom  the  child  had  been  left.  Upon 
these  findings  I  must  hold  that  the  child  was  not  exposed  or  left  in  any 
place  within  the  meaning  of  s.  317.  I  would  therefore  quash  the  conviction 
and  set  it  aside. 

AIRMAN,  J. — I  concur  with  my  brother  Blair  in  thinking  that 
this  conviction  must  be  quashed.  The  appellant,  Musammat  Nirchia, 
gave  birth  to  an  illegitimate  child  and  was  in  consequence  turned 
out  of  her  house.  In  order  to  get  rid  of  the  child  she  persuaded 
a  blind  woman  named  Jahri  to  take  charge  of  it,  saying  that  she 
would  go  and  bring  some  food  and  return  shortly.  She  [368]  went 
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1896        °ff  to  another  village,  and  I   think     there   can     be  no    doubt   that  she 
MAT  5,      had    ro  intention   whatever  of  returning,  but  that  she  intende  dwholly 

to  abandon  the  child.     Her  conduct  was   undoubtedly  culpable,  but  the 

APPEL-     question  which  we   have  to  decide  ia  whether  she  committed  an  offence 

LATH       falling  within  the  purview    of  a.  317  of  the  Indian  Penal  Oode.     In     my 

CRIMINAL    °Pmi°n'  'f  that  section  does  not  apply,  no  other  section  in  tha  Code  does. 

'  The  words  of  the  section  are: — "  Whoever,  being  the  father  or  mother  of  a 

18  A.  364=  child  under  the  age  of  twelve  years,  or  having  the  care  of  such  child, 
16  A.W.N.  shall  expose  or  leave  such  child,  in  any  place  -with  the  intention  of 
(1896)  117,  wholly  abandoning  such  child,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  seven  years,  or  with  fine, 
or  with  both."  I  consider  it  proved  that  the  intention  of  the  appellant  was 
to  wholly  abandon  the  child.  It  oannofc,  I  think,  be  said  that  when  she 
handed  over  the  child  to  Musammat  Jahri  she  exposed  the  child.  The 
question  is: — Oan  she  be  said  by  handing  over  the  child  tothis  other  woman 
to  have  left  it  in  any  place?  In  my  opinion  it  would  be  straining  the 
words  of  the  section  to  hold  that  this  was  leaving  of  the  child  in  a  place. 
The  Legislature  might,  if  it  had  chosen,  have  made  such  conduct  as  the 
appellant  has  been  guilty  of  punishable  either  by  some  other  section  or  by 
some  appropriate  words  in  the  section  under  consideration.  The  section 
might  have  been  made  to  run  "in  any  place  or  loith  any  person."  But 
we  have  to  interpret  the  section  aslit  stands  and  as  it  stands  it  does  not 
in  my  opinion  provide  for  the  punishment  of  the  act  which  the  appellant 
has  committed.  I  would  therefore  allow  the  appeal. 
By  the  Court. 

The  order  of  the  Court  will  be  that  the  finding  and  sentence  are 
reversed  and  the  appellant  will  at  once  be  released. 


18  A.  369=  16  A.W.N.  (1896)  106. 

[369]  .APPELLATE  CIVIL. 

Before  Mr.  Justice  Aikman. 


EAMMATH  (Plaintiff)  v.  BINDRABAN  (Defendant)  *     [llth  May,  1896.] 

Execution  of  decree— Civil  Procedure  Cede.  ss.  278,  279— Objections  to  attachment— Objec- 
tions disallowed— Regular  suit — Burden  of  proof. 

In  proceedings  under  e.  278  of  the  Code  of  Civil  Procedure,  the  objector  pleaded 
that  the  property  sought  to  be  attached  was  hie  by  virtue  of  a  certain  registered 
sale-deed.  This  objection  was  disallowed  on  the  finding  that  tha  deed  relied  upon 
was  fictitious.  The  objector  then  brought  a  separate  suit  to  have  the  property 
declared  not  liable  to  be  taken  in  execution  ;  but  he  did  not  file  the  sale-deed  in 
question  or  account  for  its  non-produotin. 

Hell  that  under  the  circumstances  of  the  case  it  was  in  this  instance  for  the 
plaintiff  to  prove  that  the  deed  he  relied  on  was  not  fraudulent  and  collusive,  as 
had  been  found  in  the  previous  proceedings.  Ocvlnd  Atma  Ram  v.  Santai  (I) 
referred  to. 

[P.,  30  A.  321  =  5  A.L.J.  601  =  A.W.N.  (1908)  125 ;  R.,  5  A.L.J, 358  (360);  13  Ind.  Cae. 
455  (456);  12  0.0.  74  (75) ;  D.,  2  L.B.R.  152.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Aikman,  J. 

*  Second  Appeal  No.  483  of  1895,  from  a  decree  of  E.|J.  Kitts,  Esq.,  District  Judge 
of  Jhansi,  dated  the  30th  January  1895,  reversing  a  decree  of  Maulvi  Muhammad 
Abbas  Ali,  Muneif  of  Jh»nsi,  dated  the  6th  December  1894. 

(1)  12  B.  270. 
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Mr.  E.  A.  Howard,  for  the  appellant.  1896 

Pandit  Madan  Mohan  Malaviya,  for  the  respondent.  MAY  11. 

JUDGMENT.  A~L. 

AIKMAN,  J. — A  decree  was  passed  in  favour  of  the  respondent  Bind        LATE 
raban  against  one  Gajatlbar  on  the  28th  of  May  1894.     A  few  days  after-      CIVIL 

wards  the  judgment-debtor  sold  to  the  plaintiff  in  the  suit  out  of  which        

this  appeal  arises,  a  house  and  a  one-pie  zamindari  share  in  the  village  of  18  A.  869  = 
Mayapur  for  Ks.  2,696-6.  The  plaintiff  allowed  his  vendor  to  remain  in  16A.W.N. 
possession  of  the  house  on  his  undertaking  to  pay  one  anna  monthly  (1896)  108. 
rent;.  The  house  was  attached  by  the  decree-holder  Bindraban,  the 
respondent  to  this  appeal.  The  plaintiff  intervened,  claiming  the  house 
as  his  own  on  the  strength  of  the  above-mentioned  sale-deed.  The 
Court  executing  the  decree  found  that  the  sale-deed  was  with- 
out consideration  and  disallowed  the  intervenor's  claim.  He  has  now 
filed  a  regular  suit.  Along  with  his  suit  he  did  not  file  the  sale-deed 
on  which  he  relied,  and  no  explanation  is  forthcoming  as  to  why  it 
[3701  was  not  produced.  The  defendant  Bindraban  pleaded  that  the  sale- 
deed  was  a  collusive  document,  without  consideration  and  invalid.  The 
Court  of  first  instance  held  upon  this  admission  that  it  was  for  the  defend- 
ant to  prove  the  want  of  consideration,  and  in  the  result  decreed  plaint- 
iff's claim.  On  appeal  this  was  reversed  by  the  District  Judge,  who 
held  on  the  facts  set  forth  above  that  it  was  for  the  plaintiff  to  prove 
that  a  real  contract  of  sale  had  been  entered  into. 

It  is  no  doubt  true  that,  as  a  general  rule:  a  party  who  disputes  the 
validity  of  a  deed  on  the  ground  of  non-payment  of  consideration  is  bound 
to  prove  his  allegation.  But  in  the  present  instance  I  am  of  opinion  that 
the  learned  Judge  was  right  in  the  view  he  took  of  this  case.  The  plaintiff 
interveror  having  failed  in  the  execution  department  on  account  of  his  not 
having  proved  consideration,  it  was  for  him  to  prove  his  title  when  he 
brought  a  regular  suit.  It  was  not  sufficient  for  him  merely  to  allege  in 
his  plaint  that  a  certain  sale-deed  bad  been  executed  and  registered.  The 
finding  in  the  inquiry  which  was  held  under  s.  279  of  the  Code  of  Civil 
Procedure  being  against  him,  it  was  for  him  to  get  rid  of  that  finding  by 
something  more  than  a  mere  allegation  that  a  sale-deed  had  been  written 
and  registered.  The  fact  that  the  vendor,  notwithstanding  the  alleged 
sale,  remained  in  possession  of  the  house  is  a  circumstance,  moreover, 
which  cannot  be  lost  sight  of.  The  learned  vakil  for  the  resporfdent  refers 
to  the  case  of  Gobind  Atma  Earn  v.  Sanlai  (1).  The  view  adopted  by  the 
Court  in  that  case  is  in  accord  with  the  conclusion  at  which  I  had  arrived 
before  my  attention  was  drawn  to  that  case.  In  my  opinion  the  District 
Judge  was  quite  right.  The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


A  vin— iao 


(1)  12  B.  270. 
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18  A.  871=16  A.W.N.  (1896)  107. 
[371]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Blennerhassett. 


SHEO  CHABAN  SINGH  (Judgment-debtor}  v.  LALJI  MAL  (decree-holder}* 

[12th  May,  1896.] 

Ad;No.  IV  of  1882  (Transfer  of  Property  Act),  s.  90  —  Application  for  decree  against  non- 
hypothecated  proferty—  Limitation—  Totminuib.*  quo. 


Where  in  a  usufructuary  mortgage  it  was  covenanted  that  if  the  mortgagee 
was  not  given  possession  bo  should  have  a  right  to  obtain  the  gale  of  the  mort- 
gage property,  the  mortgage  debt  meanwhile  being  payable  on  a  certain  specified 
date,  it  was  held  that  in  respect  of  an  application  under  s.  90  of  Aot  No,  IV  of 
1882,  the  mortgaged  property  having  been  sold  under  the  above  mentioned  cove- 
nant and  having  proved  insufficient  to  satisfy  the  debt,  limitation  began  to  run 
from  the  breach  of  the  covenant  to  pay  on  due  date  and  not  from  the  breach  of 
the  covenant  to  put  the  mortgagee  in  possession. 

[Diss.,  11  C.P.L.R.  141  (143)  ;  Appr.,  6  O.C.  30   (32).]. 

THIS  was  an  application  under  s.  90  of  the  Transfer  of  Property  Act. 
The  judgment-debtors  had  mortgaged  certain  property  to  the  applicant 
by  a  usufructuary  mortgage  on  the  16th  of  February  1883.  The  mortgage 
deed  provided  that  the  mortgage  money  should  be  repayable  in  a  year 
from  the  date  of  the  mortgage,  and  that  the  mortgagee  should  be  put  into 
possession.  It  also  provided  that  if  the  mortgagors  failed  to  put  the 
mortgagee  into  possession,  the  mortgage  money  should  be  recoverable  by 
sale  of  the  mortgaged  property.  The  mortgagee  was  not  put  into  posses- 
sion. On  the  17th  of  August  1889  the  mortgagee  sued  for  sale  of  the 
mortgaged  property  and  obtained  a  decree,  and  having  brought  the  pro- 
perty to  sale,  purchased  it  himself.  The  price  realized  by  the  sale  of  the 
mortgaged  property  proving  insufficient  to  satisfy  the  decree,  the  mortgagee, 
on  the  llth  of  July  1893,  applied  for  a  decree  against  the  person  and 
other  property  of  judgment-  debtors^  One  of  the  judgment-debtors  filed 
objections  to  the  granting  of  the  decree  prayed  for,  their  principal 
objection  being  that  the  application  was  barred  by  limitation. 

The  Court  of  first  instance  (Subordinate  Judge  of  Jaunpur)  gave  the 
applicant  the  decree  asked  for. 

[372]  The  answering  judgment-debtor  appealed,  and  the  lower  appel- 
late Court  (District  Judge  of  Jaunpur)  dismissed  the  appeal,  holding  thab 
limitation  began  to  run  only  from  the  date  when  the  mortgage  money 
became  payable,  viz,,  the  17th  of  February  1884,  and  that  the  application 
was  consequently  within  time. 

The  appellant  thereupon  appealed  to  the  High  Court. 

Babu  Bishnu  Chandar,  for  the  appellant. 

Munshi  Gobind  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  0.  J.,  and  BLENNERHASSETT,  J.  —  This  is  an  appeal  from  an 
order  in  execution  of  a  decree.  The  defendant  had  granted  to  the  plaintiff 

•  Second  Appeal  No.  280  of  1894,  from  an  order  of  G.F.G,  Forbes,   Esq.,  Officiat- 
ing District  Judge  of  Jaunpur,  dated  the  7th  March  1894,  reversing  an  order  of  Bai 
Anant  Ram,  Subordinate  Judge  of  Jaunpur,  dated  the  18tb  August  1893. 
[In  16  A.W.N.  (1896)  107,  this  oase  is  cited  as  Second  Appeal  No.  280  of  1896.—  ED.] 
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a  mortgage.  It  was  usufructuary.  It  also  contained  a  covenant  for 
the  payment  of  the  money  due  on  the  expiration  of  the  term,  and  a  proviso 
that  the  mortgagee  might  bring  the  mortgaged  property  to  sale  if 
the  mortgagor  failed  to  deliver  possession.  Possession  was  not 
delivered.  The  mortgagee  obtained  a  decree  for  sale.  The  sale  of  the 
property  did  not;  satisfy  the  amount  decreed,  and  he  sought  for  and  obtained 
a  decree  under  t  s.  90  of  the  Transfer  of  Property  Act.  From  that 
decree  this  appeal  has  been  brought.  It  is  contended  that  the  mortgagee's 
remedy  under  s.  90  was  barred  by  limitation,  the  contention  being 
that  tho  six  years'  limitation  began  to  run  from  the  breach  of  the  agreement 
to  put  him  in  possession.  The  suit  was  brought  after  the  expiration  of  six 
years  from  that  breach  and  within  six  years  of  the  determination  of  the 
term  of  the  mortgage  on  which  the  mortgagor's  covenant  to  pay  depended. 
We  need  say  nothing  as  to  whether  the  decree  for  sale  might  not  have  been 
opposed  on  the  ground  that  the  suit  was  not  brought  within  six  years  of 
the  breach  of  the  covenant  to  put  the  plaintiff  in  possession.  The  remedy 
under  s.  90  was  a  distinct  remedy  from  any  suit  under  s.  68  of  the  Transfer 
of  Property  Act,  and,  as  the  suit  in  which  the  remedy  was  sought  and 
obtained  was  brought  within  six  years  of  the  breach  of  the  covenant  to  pay, 
the  amount  sought  to  be  recovered  by  the  decree  under  s.  90  was  legally 
recoverable.  We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


18  A.  373  =  16  A.W.N.!(18f16)  99. 

[373]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Blennerhasseti, 
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NIZAM-UN-DIN  SHAH  (Defendant)  v.  ANANDI  PEASAD  (Plaintiff).* 
[13th  May,  1896.J 

Guardian  and  minor — Liability  cj  miner  for  act  of  person  without  authority  purport- 
ing to  act  as  the  guardian  of  the  minor. 

The  uncle  of  a  minor  Muhammadan  purporting,  though  without  authority, 
to  act  as  the  minor's  guardian,  made  a  mortgage  of  certain  property  belonging 
to  the  minor,  and  subsequently  took  a  lease  of  the  mortgaged  property  in 
favour  of  the  minor.  The  minor  having  made  default  in  payment,  the  mort- 
gagee sued  to  recover  rent.  Held  that  the  mortgagee  was  not  entitled  to  recover, 
although  had  the  minor  sued  the  mortgagee  to  avoid  the  mortgage  he  might 
not  have  been  able  to  succeed  without  paying  compensation  to  the  mortgagee  to 
the  extent  to  which  he  or  his  property  had  benefited  by  the  money  advanced  on 
the  security  of  the  mortgage.  Rutlun  v,  Dhcomee  Khan  (1),  Bhutnath  Dey  v. 
Ahmed  Hosain  (2),  Anapurnabai  v.  Durgapa  Mahalapi  (3),  Baba  v.  Shivappa  (4), 
Musammut  Bukshun  v.  Mus&mmut  Doolhiti  (5)  and  Girroj  Bakhsh  v.  Kazi 
Hamid  Ali  (6)  referred  to. 

[F,,  29  C.  473;  5  Ind.  Cap.  571  (578) -11  C.L.J.  632 ;  21  M.L.J.  1077  (1083)  =  10 
M.L.T.  385  (386)  =  (1911)  2  M.W.N.  461  (463)  ;  R.,  26  M.  734  ;  32  M.  276  =  5 
M.L.T.  201  =  3  Ind.  Cae.  876  (877)  ;  3  C.L.J.  260  ;  15  Ind.  Cap.  576  (579)  =  23 
M.L.J.  244  (249)  =  12  M.L.T.  147  (150);  19  Ind.  Gas.  755;  10  O.C.  321;  12 
O.C.  146  =  2  Ind.  Gas.  922  (943)  ;  1  B.L.R.  221 ;  D.,  25  A.  59.] 


•  Second  Appeal  No.  263  of  1894,  from  a  decree  of  H.  G.  Pearse,  Esq.,  District 
Judge  of  Agra,  dated  the  2nd  February  1894,  confirming  a  decree  of  Babu  Hari 
Mohan  Banerji,  Munsif  of  Agra,  dated  the  4th  July  1892. 

(1)  N.W.P.H.C.B.  (1668)  21.  (2)  11  C.  417.  (3)  20  B.  150. 

(4)  20  B.  199.  (5)  12  W.R.  337.  (6)  9  A.  340, 
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THE  facts  of  this  case  are  as  follows  : — 

On  the  Hth  September  1888,  Ghulam  Jilani,  Farid-ud-din,  for 
himself  and  as  guardian  of  Nizam-ud-din,  his  minor  nephew,  andMusam- 
mat  Anwari  Begam,  executed  a  mortgage  with  possession  of  certain  shops 
and  houses  in  favour  of  the  plaintiff  Anandi  Prasad.  The  money  borrow- 
ed was  Es.  2,600,  and  the  stipulated  interact  was  annas  14  per  cent,  per 
measem.  The  mortgagors  did  not  give  possession  under  the  mortgage, 
but  took  a  lease  of  the  mortgaged  property  from  the  mortgagee.  Some  of 
the  rent  due  under  this  lease  being  in  arrears,  the  mortgagee  lessor  sued 
the  mortgagors  lessees  therefor  and  obtained  a  decree  on  the  4th  of  July 
1892,  which  decree  was  confirmed  on  appeal  on  the  ,30fch  of  November 
1892.  The  minor,  Nizam-ud-din,  applied  to  have  this  decree  set  aside  as 
being  an  ex  parte  decree,  so  far  as  he  was  concerned,  and  it  was  set  aside  as 
regards  him  on  the  23rd  of  July  1893.  The  suit  WHS  subsequently  retried 
as  to  the  interest  of  the  minor  in  the  property  mortgaged.  The  minor 
objected  that  Farid-ud-din  had  [374]  no  authority  to  borrow  on  his  behalf, 
and  that  the  debts  incurred  by  Farid-ud-din  were  not  binding  on  him. 

The  Court  of  first  instance  (Munsif  of  Agra)  was  of  opinion  thab 
Farid-ud-din  had  power  to  bind  the  minor's  share,  and  gave  the  plaintiff 
a  decree. 

The  minor  appealed.  The  lower  appellate  Court  (District  Judge  of 
Agra)  confirmed  the  decree  of  the  first  Court. 

The  minor  defendant  thereupon  appealed  to  the  High  Court. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Munphi  Ram  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERSHASSETT,  J. — This  was  a  suit  for  rent  of 
shops  brought  against  a  Muhammadan  who  is  a  minor  and  has  appeared 
under  the  guardianship  of  his  mother.  An  uncle  of  the  minor,  assuming 
to  act  as  a  guardian,  had  granted  to  the  plaintiff  a  mortgage  over  the 
minor's  property,  and  on  the  same  day  took  a  lease  of  these  shops  which 
were  the  mortgaged  property,  in  favour  of  the  minor.  It  is  for  rent  alleged 
to  be  payable  under  that  lease  that  this  suit  is  brought.  The  first  Court 
decreed  the  claim.  The  lower  appellate  Court  confirmed  the  decree.  The 
defendant  has  appealed  here. 

The  minor's  guardian  was  not  a  guardian  having  power  to  mortgage 
the  minor's  property,  and  as  he  had  not  that  authority,  he  was  not  in  a 
position  to  give  the  plaintiff  a  good  title  as  against  the  minor.  In  our 
opinion  that  view  is  supported  by  the  decisions  .in  Buttun  v.  Dhoomee 
Khan  (1),  Bhutnath  Dey  v.  Ahmed  Hosain  (2),  Anapurnabai  v.  Durgapa 
Mahalapa  Naik  (3),  Baba  v.  Shivappa  (4),  Mussamut  Bukshun  v.  Mussa- 
mut  Doolhin  (5)  and  Girraj  Bakhsh  v.  Kazi  Hamid  Ali  (6). 

It  appears  to  us  that  if  the  plaintiff  had  brought  his  suit  to  enforce 
his  mortgage  against  the  minor  it  would  have  been  a  perfect  defence  for 
the  minor  to  make  that  his  uncle  had  no  authority  to  bind  the  minor  or 
his  estate.  It  also  appears  to  us  that  the  position  is  not  altered  by 
the  fact  that  the  minor's  uncle,  [375]  Farid-ud-din,  having  made  the 
mortgage,  took  a  lease  of  the  mortgaged  property  in  favour  of  the  minor. 
If  we  were  to  enforce  this  lease,  we  should  be  practically  enforcing  the 
mortgage,  for  this  reason  that  the  lease  stands  or  falls  with  the  mort- 


(1)  N.W.P.H.O.R.  (1668)  21. 
(4)  20  B.  199. 


(2)  11  G.  417. 
(5)  12  W.R.  387. 


(3)  20  B.  150, 
(6)  9  A.  310. 
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gage.     The  property  belongs  to  the  minor.     If  the  minor  were  bringings  a       1896 
suit  to  sat  aside  the  mortgage  or  to  set    aside    the  lease,  we  could,  no     MAY  13. 
doubt;,  in  such  a  suit  decline  to  grant  him  relief    until  he  had    made  com- 
pensation to  the  mortgagee  to  the  extent  to  which   the  minor   or  his  pro-     APPEL- 
perty  had  benefited  by  the  money  advanced  on   the  security  of  the  mort-       LATE 
gage.     The  position  is  altered  when  the  minor  is  a  defendant   and  not  a      QIVIL 

plaintiff.  ' 

We  need  not  decide  whether    or  not  the  plaintiff  could  succeed  in   18  I.  378  = 
another  suit  in  obtaining   restitution    or  compensation.     We  cannot  give    16  A.W.N. 
the  plaintiff  a  decree  here  to  be  executed  in  cage  fche  minor  does  not  make     (1896)  99. 
compensation.  We  allow  this  appeal  with  costs,  and  set  aside  the  decrees 
in  the  Coarts  below,  and  dismiss  the  suit  with  costs  as  against  Nizam-ud- 
din  Shah.     The  other  parties  are   not  before  us,   so  this  decree  will  not 
affect  the  decrees  against  them. 

Appeal  decreed. 


18  A.  375-16  A.W.N.  (1896)  110, 

MATRIMONIAL  JURISDICTION. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Aikman 
and  Mr.  Justice  Blennerhassett. 


F.  H.  PERCY  (Petitioner)  v.  J.  PERCY  (Respondent)* 
[16th  May,  1896.] 

Act  No.  TV  of  1869  'Indian  Divorce  Act),  ss.  3,  sub-section  (S3)  8,  9,  13,  17,  55— Notifi- 
cation No.  1203,  dated  the  23rd  September  1874— Statute  28  Viet.,  Cap.  XXV,s.3  — 
Act  No.  XIII  of  1379  (Civil  Courts  Act,  Oudh).  s.  W—Act  No.  XX  cf  1890  (North- 
Western  Provinces  and  Oudh  Act),  s.  43— Act  No.  XIV  of  1891  (Oudh  Courts  Act)t 
s.  8 — Divorce — Appeal  —Jurisdiction, 

The  High  Court  of  Judicature  for  the  North-Western  Provinces  has  no  juris- 
diction to  entertain  an  appeal  from  the  decree  of  a  District  Judge  in  Oudh 
dismissing  a  suit  for  dissolution  of  marriage.  Morgan  v.  Morgan  (1)  overruled. 

[K.,  4  Ind.  Css.  852=98  P.B.  1909  =  172  F.W.R.  1909. 

[376]  THE  facts  of  this  case  so  far  as  they  are  necessary  for  the  pur- 
poses of  this  report  sufficiently  appear  from  the  judgment  of  the  Court. 

Howard,  for  the  appellants. 

The  judgment  of  the  Court  (EDGE,  C.  J.,  AlKMAN  and  BLENNER- 
HASSETT, JJ.)  was  delivered  by  Edge,  C.  J. — 

JUDGMENT. 

Mrs.  Florence  Helen  Percy  on  the  7th  of  October  1893  presented 
her  petition  for  divorce  in  the  Court  of  the  District  Judge  of  Lucknow. 
Her  husband  was  the  respondent.  The  petition  alleged  matters  which, 
if  true,  entitled  Mrs.  Percy  to  a  decree  for  the  dissolution  of  her  marriage. 
The  case  came  on  to  be  tried  by  the  Additional  Judge  of  Lucknow,  to 
whose  file  we  presume  the  petition  had  been  transferred  for  hearing.  He 
dismissed  the  petition.  Mrs.  Percy  presented  her  memorandum  of 
appeal  to  this  Court,  and  it  was  admitted.  When  the  appeal  came  on  for 
argument,  the  question  arose  as  to  whether  this  Court  had  jurisdiction  to 
entertain  and  determine  the  appeal ;  in  other  words,  whether  an  appeal 

•  First  Appeal  No.  260  of  1894. 
(1)  4  A.  306, 
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from  the  District  Judge  of  Lucknow,  dismissing  a  petition  for  dissolution 
of  marriage,  lay  to  this  Court. 

The  question  of  jurisdiction  is  one  of  the  first  importance.  If  this 
Court  not  having  jurisdiction  in  appeal  were  to  grant  the  relief  asked  for 
in  this  appeal  and  to  decree  dissolution  of  marriage,  and  either  of  these 
parties,  believing  himself  or  herself  free,  were  to  contract  marriage  with 
another  person  and  have  children,  those  children  would  be  illegitimate 
and  subject  to  all  the  disabilities  of  illegitimate  children. 

There  is  no  doubt  that  for  some  purposes  this  is  the  Court  having 
jurisdiction  in  matrimonial  cases  instituted  in  the  Courts  of  the  District 
Judges  in  Oudh.  By  s.  3  of  Act  No.  IV  of  1869,  the  High  Court  men- 
tioned in  the  Act  is,  so  far  as  the  non-regulation  provinces  are  concerned, 
the  High  Court  or  Chief  Court  to  whose  original  criminal  jurisdiction  the 
petitioner  is  for  the  time  being  subject,  or  would  ba  subject  if  he  or  she 
were  a  European  British  subject  of  Her  Majesty.  By  Notification 
No.  1203,  dated  the  23rd  of  September  1874,  the  original  and  appellate 
[377]  criminal  jurisdiction  to  ,be  thereafter  exercised  over  European 
British  subjects  of  Her  Majesty  in  Oudh  ia  to  be  exercised  by  the  High 
Court  of  these  Provinces.  That  notification  was  issued  under  s.  3 
of  the  Statute  28  Viet.,  Cap.  XXV.  By  sub-s.  2  of  s.  3  of  Act  No.  IV 
of  1869,  the  District  Judge  for  the  purposes  of  the  Divorce  Act  meant 
in  the  non-regulation  provinces,  the  Commissioner  of  a  Division.  By 
s.  27  of  Act  No.  XIII  of  1879  it  was  enacted  that  "for  the  purposes 
of  the  Indian  Divorce  Act  the  Judicial  Commissioner  (of  Oudh)  shall, 
throughout  the  territories  to  which  this  Act  applies,  be  deemed  to  the 
Commissioner  of  a  Division."  By  s.  42  of  Act  No.  XX  of  1890,  the 
words  "District  Judge  "  were  substituted  for  "Judicial  Commissioner  " 
in  s.  27  of  Act  No.  XIII  of  1879.  We  have  now  traced  out  the  jurisdic- 
tion under  which  the  petition  for  dissolution  of  marriage  was  presented 
to  and  received  in  the  Court  of  the  District  Judge  of  Lucknow.  There 
is  no  doubt  that,  under  s.  8  of  Act  No.  IV  of  1869,  this  Court 
had  power  to  remove  and  try  and  determine  as  a  Court  of  original 
jurisdiction  this  suit  for  divorce  while  it  was  pending  in  the  Court 
of  the  District  Judge  of  Lucknow.  If  any  question  of  law  had 
arisen  and  a  reference  had  to  be  made  under  s.  9  of  Act  No.  IV  of 
1869  by  the  Court  of  the  District  Judge  of  Lucknow,  that  reference 
could  only  have  been  made  to  this  Court.  The  petitioner  could, 
under  s.  13,  instead  of  appealing  from  the  decree  of  the  District  Judge  of 
Lucknow,  have  instituted  her  suit  in  this  Court,  notwithstanding  that 
her  suit  had  been  heard  and  determined  by  the  District  Judge  of  Lucknow. 
Further,  if  the  District  Judge  had  made  a  decree  for  dissolution  of 
marriage,  it  was  this  Court,  and  this  Court  alone,  which  could,  under 
s.  17,  have  confirmed,  that  decree.  All  these  powers  to  which  we 
have  been  referring  were  given  to  this  High  Court  in  cases  under 
the  Divorce  Act  which  might  be  decided  in  the  Courts  having  juris- 
diction as  Courts  of  first  instance  in  Oudh.  One  would  naturally 
assume  that  in  those  cases  in  which  an  appeal  is  given  by  Act 
No.  IV  of  1869  from  a  decree  or  order  in  a  matrimonial  suit  by  a 
District  Judge,  the  appeal  would  lie  to  [378]  the  Court  which  'had  the 
power  to  withdraw  the  suit  before  decision  from  the  Court  of  the 
District  Judge,  to  advise  on  a  reference  the  District  Judge  upon 
questions  of  law  arising  in  the  suit  and  to  confirm  the  decree  for  dissolu- 
tion of  marriage  when  passed  by  the  District  Judge.  One  would  naturally 
have  expected  that  the  Court  to  which  such  jurisdiction  was  given  by  the 
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Legislature  would  be  the  Court  to  which  jurisdiction  in  appealfrom  orders       1896 
in  such  suits  made  by  a  District  Judge  would  be  given.     A  right  of  appeal,      MAY  16. 
as  has  been  frequently  decided,  is  not  a  natural  and  inherent  right  attach- 
ing to  litigation  ;  it  ia  a  right  which  is  given,  and  can  only   be   given,  by     MATRI- 
statuti  :  and  it  is  only    the    Court   to  which  the  jurisdiction  is  given  to     MONIAL 
entertain  an  appeal  in  a  particular  matter  which  can  hear  and  determine  JURISDIC- 
such  an  appeal.  In  order  to  see  whether  any  right  of  appeal  is  given  under 
Act  No.  IV  of  1869  from  the  decree  or  order  of  the  District  Judge,    we 
have  to  turn  to  a.  55  of  that  Act.     So   far   as    is  material,  that  section  is  A.  373  = 
enacts  as  follows  : — "  All  decrees  and  orders  made   by   the  Court   in  any  ie  A.W.N. 
suit  or  proceeding  under  this  Act;  shall  be  enforced  and  may   be   appealed   (1896)  110. 
from  in  the  like  manner  as  the  decrees  and  orders  of   the  Court   made  in 
the  exercise  of  its.  original    civil  jurisdiction  are  enforced  and  may  be 
appealed  from  under  the   laws,   rules   and   orders  for  the  time  being  in 
force."     Mr.  Haward,  who  appeared  for  the  petitioner  appellant  before  us, 
contended,   on    the    authority   of    the  decision  of  this  Court   in  Morgan 
v.  Morgan  (1),  that  the  appeal  in  this  case  lay  to  this  Court. 

We  regret  to  say  that  we  are  unable  to  follow  that  decision.  It 
appears  to  us  that  it  is  based  upon  the  assumption  that,  because  this 
Court  is  for  certain  purposes  the  High  Court  for  Oudh  under  Act  No.  IV 
of  1869,  appeals  from  the  District  Judges  of  Oudh  lie,  under  s.  55  of 
that  Act,  to  this  Court.  It  was  not  noticed  that  in  framing  s.  55  the 
jurisdiction  in  appeal  was  made  to  depend  on  the  original  civil  jurisdiction, 
and  not,  as  in  cases  of  confirmation  under  the'Aot,  on  the  original  criminal 
jurisdiction  in  cases  of  European  British  subjects  of  Her  Majesty.  [379] 
At  no  time  had  this  Court  any  jurisdiction  to  hear  appeals  from  decrees  of 
Courts  in  Oudh  passed  in  the  exercise  of  their  original  civil  jurisdiction. 
There  is  under  certain  circumstances  a  power  in  the  Judicial  Commis- 
sioner's Court  to  make  a  reference  under  s.  9  of  Act  No.  XIV  of  1891 
to  the  High  Court.  All  we  have  to  decide  is  that  the  appeal  does  not  lie 
to  us.  It  is  no  part  of  our  duty  to  decide  where  the  appeal  does  lie,  but 
we  think  ifc  right  to  suggest  that  if  it  does  not  lie  to  the  Court  of  the 
Judicial  Commissioner  of  Oudh  in  this  case,  s.  55  of  Act  No.  IV  of 
1869  is  a  dead  letter  so  far  as  rights  of  appeal  under  that  section  from 
decisions  in  Oudh  are  concerned. 

We  should  also  like  to  point  out  a  difficulty  which  may  arise,  assum- 
ing that  the  Court  of  the  Judicial  Commissioner  of  Oudh  accepts  and 
entertains  the  appeal  in  this  case  from  the  District  Judge  of  Lucknow, 
and  makes  a  decree  dissolving  the  marriage  between  Mr.  and  Mrs.  Percy. 
The  difficulty  in  that  case  may  be  as  to  whether  a  decree  nisi  made  on 
appeal  can  be  confirmed  by  the  Court  of  the  Judicial  Commissioner,  that 
Court  not  being  a  High  Court  for  the  purposes  of  Act  No.  IV  of  1869. 
It  might  be  that  the  decree  of  the  Judicial  Commissoner  could  never  be 
confirmed.  Their  Lordships  of  the  Privy  Council  are  not  High  Court 
for  the  purposes  of  Act  No.  IV  of  1869,  and  the  decree  of  the  Judicial 
Commissioner's  Court,  if  one  is  made  on  appeal  in  this  case,  would  not 
be  a  decree  of  a  District  Judge,  and  consequently  would  not  be  capable 
of  confirmation  by  this  Court  under  s.  17.  It  appears  to  us  that  speedy 
legislation  is  necessary  to  remove  the  difficulties  which  we  have  pointed 
out,  which  in  our  opinion  are  obviously  caused  by  an  oversight  on  the  part 
of  the  gentlemen  who  drafted  Act  No.  IV  of  1869. 

(i)  4  A.  306. 
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1896  We  much  regret  that  we  have  been  compelled  to  come  to  the  conclu- 

MA.T  16.  sion  that  we  have  no  jurisdiction  to  grant  the  petitioner  the  relief  which 

—  she  sought  in  vain  in  the  Court  of  the  District  Judge  of  Lucknow.     We 

MATRI-  direct  that  the  memorandum  of  appeal  filed  in  this  Court  be  returned  to 

MONIAL  the  petitioner  so  that  she  may  present  ib    to  the  Court  having  jurisdiction 

JURISDIC-  to  entertain  it,  or   may,  if  so  [380]  advised,  present    an  original  petition 

TION.  *or  dissolution  Of  marriage  in  this  Court  under  s.  13  of  Act  No.  IV  of  1869. 

Memorandum  of  appeal  returned. 
18  A.  375  — 

16  &.W.N. 

(1896)  110,  1B  Al  330-16  A,W,N.  (1896)  11$, 

EEVISIONAL  CRIMINAL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


IN  THE   MATTER   OF  THE   PETITION   OP  RUDRA    SlNGH  AND   OTHERS.* 

[18th  May,  1896.]. 

Criminal  Procedure  Code,  s,  212 — Sessions  case — Defence  reserved — Examination   by 
Magistrate  of  witnesses  named  for  the  defence. 

The  fact  that  an  accused  person,  against  whom  a  charge  has  been  framed  by 
a  Magistrate  under  the  provisions  of  s  210  of  the  Code  of  Criminal  Procedure, 
has  reserved  his  defence  does  not  preclude  the  Magistrate  from  acting  under  s.  212 
of  the  Code  of  Criminal  Procedure. 

THE  facts   of  this  case  so  far  as  they  are  necessary  for  the  purposes 
of  this  report  sufficiently  appear  from  the  judgment  of  the  Court. 
Runwar  Parmanand,  for  the  applicants. 
The  Public  Prosecutor  (Mr.  E.  Chamier),  for  the  Crown. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — This  is  an  application  praying  that  this 
Court  will  set  aside  an  order  passed  by  the  Joint  Magistrate  of  Etah, 
and  grant  an  order  directing  that  Magistrate  not  to  examine  certain  witnesses 
whom  the  accused  has  named  in  a  list  as  witnesses  whom  he  wishes  to 
be  summoned  to  ^ive  evidence  on  his  trial.  The  order  complained  of  is  an 
order  passed  by  the  Joint  Magistrate  acting  under  and  within  the  provi- 
sions of  s.  212  of  the  Code  of  Criminal  Procedure.  We  are  called  upon 
to  set  aside  that  order  and  to  hold  that  where  an  accused  parson  says  that 
"  he  reserves  his  defence,"  committing  Magistrates  have  no  longer  any 
discretion  to  act  in  the  terms  of  s.  212  of  the  Code.  This  is  the 
broad  proposition  contended  for  with  great  earnestness  by  the  learned 
vakil  who  appears  on  behalf  of  the  petitioner.  In  the  argument  which  he 
addressed  to  us  he  maintained  that  when  an  accused  person  reserved  his 
defence  he  was  entitled  to  keep  back  the  defence  and  withhold  from  tha 
witness-box  all  the  witnesses  who  might  have  had  anything  to  say  about  it, 
and  who  had  not  [381]  been  examined  under  the  provisions  of  s.  208,  until 
the  trial  went  before  the  Court  of  Sessions,  on  the  ground  that  his  right  of 
reserving  bis  defence  would  be  infringed  and  materially  prejudiced,  Another 
argument  which  he  addressed  to  us  was  that  when  a  charge  had  been  .drawn 
up  against  an  accused  person  and  that  charge  was  a  charge  of  an  offence 
triable  only  by  a  Court  of  Session,  however  erroneous  that  charge  may 
be,  the  case  must  proceed  to  trial  before  the  Court  of  Sassion  and  the 
accused  was  entitled  to  an  acquittal  of  that  offence,  if  he  could  secure  it ; 

*  Criminal  Miscellaneous  No,  62  of  1896 
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that   the   Magistrate  was  functus  ofrlcio  as  soon  as  be  had  framed  the       1896 
charge,  and,  as  he  was  compelled  to  commit,  there  was   no   object  in   his     MAY  18, 

hearing  witnesses  for  the  accused.  

We  have  before  us  the  provisions  of  s.  212  of  the  Code  of  Criminal  REVI- 
Procedure.  That  section  did  not  exist  in  the  Act  of  1861.  It  appears  for  siONAL 
the  first  time  in  Act  No.  X  of  1872.  About  the  time  when  it  was  enacted,  CRIMINAL 

and  when  the  Code  of  Criminal  Procedure  of  1872  was  under  preparation,        

two  cases  were  decided  by  the  High  Court  of  Calcutta  bearing  upon  this  18  A,  380 » 
very  point.  One  was  the  case  of  In  the  matter  ofMahesh  Chandra  Banerjee,  16  A.W.N. 
The  Queen  v.  Purna  Chandra  Banerji  and  others.  The  Queen  v.  Kale  (1896)  114, 
Sarkar  and  others  (1);  and  the  other  was  the  case  of  Queen  v.  Kishto  Doba  (2). 
The  learned  Judges  who  decided  these  oases  took  a  diametrically 
opposite  view  of  the  duties  of  committing  Magistrates  with  regard  to  the 
examination  of  witnesses  named  in  a  list  filed  by  an  accused  as  witnesses 
whom  he  intended  to  call  in  evidence  on  his  trial  before  the  Court  of 
Sessions.  With  those  cases  before  them  the  legislature  inserted  a  new  sec- 
tion—s.  200— in  Act  No.  X  of  1872:  and  retained  it  as  s.  212  in  Act  No.  X 
of  1882.  That  section  gave  the  Magistrate  the  widest  possible  discretion 
to  summon  and  examine  any  witness  named  in  any  list  given  in  to  him 
under  s.  211.  With  that  discretion  we  cannot  interfere,  nor  do  we  see 
how  any  line  could  be  drawn  limiting  it  one  way  or  another.  The  Code  of 
Criminal  Procedure  does  not  require  a  Magistrate  to  record  his  reasons 
for  acting  or  refusing  to  act  under  s.  212,  and  we  cannot  [382]  lay  down 
a  direction  that  before  exercising  his  powers  he  should  record  reasons. 
He  is  given  a  discretion  which  he  may  be  trusted  to  use  properly,  and  it 
will  be  for  a  person  impugning  his  order  to  satisfy  us  that  a  judicial 
discretion  has  not  been  used  before  we  can  interfere  with  an  order  passed 
under  this  section.  We  need  not  go  into  or  state  any  reason  why  it  is 
necessary  that  this  section  should  appear  on  the  statute  book.  It  is  there  ; 
and  as  it  is  there,  it  is  the  duty  of  every  Magistrate,  who  considers  that 
the  use  of  it  is  necessary  and  expedient  in  the  interests  of  justice,  to 
make  use  of  it  to  the  fullest  extent  necessary  in  the  interests  of  justice. 
If  he  does  not  do  so,  he  neglects  an  obvious  duty.  No  case  has  been  made 
out  to  us  showing  that  in  the  present  instance  the  Joint  Magistrate  of 
Etah  failed  to  exercise  his  discretion  or  abused  it.  We  decline  to  interfere 
and  return  the  record. 

Application  dismissed. 


(1)  4  B.L.R.  App.  1,  (2)  14  W.B.O.R,  16. 
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1896  18  A.  382-16  A. WN.  (1896)  112. 

MAY  18,  APPELLATE   CIVIL. 

APPEL-  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and 

Mr.  Justice  Blennerhassett. 

CIVIL. 

UJAGAR  LAL  (Plaintiff)  v.  JIA  LAL  AND  OTHERS  (Defendants)* 
"A- 382=  [18fch  May,  1896.] 

16  A  W  N 

.._'..'    Pre-emrtion— Wajib-ul-arz— Right  of  pre-tmrtion  not  forfeited  by   breach  on  a  former 
{low)  \\&.  occasion  of  the  rules  of  the  wajib-ul-arz  relating  to  pre-emption. 

Semble,  that  a  claimant  for  pre-emption  under  a  waj:b-ul-arz  would  not  forfeit 
his  right  to  pre-emption  if  upon  a  former  occasion  he  had  violated  the  provisions 
of  the  wijib-ul-arz  by  mortgaging  his  share  to  a  stranger.  Gokul  Chand  v.  Bam 
Prasad  (1)  followed  ;  Rhnjjo  v.  Lalman  (2)  referred  to. 

THIS  was  a  suit  to  obtain  possession  as  mortgagee  of  certain  zemindari 
which  had  been  mortgaged  by  a  deed  of  conditional  sale  by  three  of  the 
defendants  to  the  fourth  defendant.  The  plaintiff  claimed  under  a  clause 
of  the  wajib-ul-arz  relating  to  pre-emption  and  he  alleged  his  right  as  a  co- 
sharer  to  he  superior  to  that  of  the  defendant-mortgagee. 

[383]  The  defendant-mortgagee  pleaded  that  as  to  part  of  the  property 
mortgaged  the  plaintiff  had  no  right  of  suit,  not  being  a  co-sharer  ;  that 
the  mortgage  was  executed  with  the  plaintiff's  knowledge  and  acquiescence, 
and  that  the  plaintiff  had  forfeited  his  right  of  pre-emption  by  having  on  a 
previous  occasion  mortgaged  his  own  share  to  a  stranger. 

Tbe  Court  of  first  instance  (Subordinate  Judga  of  Mainpuri)  found  that 
the  plaintiff  had  about  four  weeks  before  the  suit  mortgaged  his  own  share 
to  one  H-irhans  Rai,  who  was  a  stranger,  and,  applying  the  ruling  in  Rkajjo 
v.  Lalman  (2),  dismissed  the  suit  on  the  ground  that  the  plaintiff  had  by 
his  own  act  deprived  himself  of  his  right  to  claim  pre-emption. 

The  plaintiff  appealed,  and  the  lower  appellate  Court  (District  Judge 
of  Mainpuri),  taking  the  same  view  of  the  law  as  that  taken  by  the  Court 
below,  dismissed  the  appeal. 

The  plaintiff  appealed  to  the  High  Court. 

Munshi  Madho  Prasad,  for  the  appellants. 

Munshi  Gobind  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  0.  J.,  and  BLENNBRHASSKTT,  J. — This  was  a  suit  for  pre- 
emption of  a  share  in  a  village  brought  on  a  clause  in  the  wajib-ul-arz 
providing  for  pre-emption  in  case  of  mortgages  or  sales  of  shares  by  co- 
sharers.  The  first  Court  dismissed  the  plaintiff's  suit  on  the  ground  that 
on  a  previous  occasion  he  himself  had  mortgaged  his  share  in  the  village 
to  a  stranger.  The  lower  appellate  Court,  accepting  that  view  of  the  law, 
dismissed  the  appeal.  The  plaintiff  has  brought  this  appeal. 

It  so  happens  that  on  the  previous  occasion  when  the  plaintiff 
himself  mortgaged  to  a  stranger  no  co-sharer  in  the  village  claimed  pre- 
emption. No  wajib-ul-arz  which  we  have  ever  seen  has  contained 
a  clause  absolutely  and  in  all  events  prohibiting  a  co-sharer  from  selling  or 
mortgaging  to  a  stranger.  Such  a  clause  would  be  unreasonable  and  bad 
in  law.  It  would  be  against  public  policy.  What  is  provided  by  such 

•  Second  Appeal  No.  357  of  1894,  from  a  decree  of  G  B.  Gill,  E?q.,  District  Judga 
of  M  tmpuri,  dated  the  30th  January  1891,  confirming  a  decree  of  Rai  Pandit  Indar 
Narain,  Subordinate  Judge  of  Mainpuri,  dated  the  28th  November  1892. 

(1)  9  A.W.N.  (1889)  127.  (2)  6  A,  180, 
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clauses  is  that  a    co-sharer  shall  have   a  right   fco  take  the  mortgage  or  to       1896 
£384]  buy  in    preference  to  a  stranger ;  and  that  is  a  perfectly  reasonable     MAY  18. 

custom  or  contract  as  the  case  may  be.     There  is  nothing  to  show,  in        

that  view  of  the  law,  that  on  the  previous  occasion  the  plaintiff  acted  con-     APPEL- 
trary  to  the    provisions  of  the   wajib-ul-arz,  for  there  is  nobbing  to  show       LATE 
that  any  co-sharer   desired  to  take   the  mortgage.     Even  if  the  plaintiff      ClVID. 
had  on  a    previous    occasion    aoted  in    violation  of  the  provisions  of  the 
wijib-ul-arz  as  fro    pre-emption,  we   should  hesitate   before  deciding  that  18  A.  382— 
suoh  previous  contravention  of  the  provisions  of  the  loajib-ul-arz  deprived  1B  *-w-N- 
him  of    all  right  to  claim  pre-emption  in  case  of  a  mortgage  or  sale    of    (1896)  112. 
another  share  by  another  co-sharer  in  the  village.    We  are  disposed  to  think 
that  the  decision  in  Gokul  Chand  v.  Earn  Prasad  (1)  was  right.     It  must 
not  be  assumed  from  what  we  have  said  that   we  throw  any  doubt  on  the 
correctness  of  the  decision  in  Rhajjo  v.   Lalman   (2),  with  the  decision  in 
which  case  on  the  facts  there    before  the  Court  we   agree.     We  allow  this 
appeal,    and,    setting  aside^the   decrees  of  the    Court  below  and  the  first 
Court,  we  remand  tbis'case  under  s.  562  of  the  Code  of  Civil  Procedure  to 
the  Court  of  first  instance  to  be  disposed  of  on  the  merits.  Costs  here  and 
hitherto  will  abide  the  result. 

Appeal  decreed  and  suit  remanded. 


18  1.  384  =  16  &.W.N.  (1896)  101, 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Blennerhassett. 


HINGAN  LAL  (Judgment-debtor]  v.  MANSA  RAM    (Decree-holder).* 

[21st  May,  1896.] 

Execution    of    decree— Limitation— Act    No.    XV   of  1877,  s.  19— Acknowledgment— • 
Admission  cf  liability  contained  in  a  memorandum  of  appeal  in  a  different  suit- 

An  admission  made  by  an  advocate  or  duly  authorised  vakil  on  behalf  of  bis 
client  in  a  memorandum  of  appeal  in. a  case  not  inter  paries  that  a  certain  decree 
was  a  .subsisting  decree  capable  of  execution,  will  amount  to  an  acknowledgment 
within  the  meaning  of  cection  19  of  Act  No.  XV  of  1877  so  as  to  give  a  fresh 
starting  point  to  limita'ion  for  execution  of  such  decree,  provided  that  such  ad- 
[385]  mission  was  necessary  for  the  purposes  of  the  pleadings  in  the  former  case. 
Sed  qucere  whether  such  admission  will  have  a  similar  effeit  if  it  WAS  not 
necessary  for  the  purposes  of  the  suit  in  which  it  was  made.  Bam  Hit  Rai  v. 
Sitgur  Rai  (3)  followed. 

[R.,    1  Tnd.   Cas.  240  (341)=-5  N.L.R.    8=15   Ind.   Cag.?156  (158)-17  C.W.N.  156 
(159)  ;  D.,  22  B.  999.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Messrs.  T.  Conlan  and  J.  Simeon,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLKNNERHASSETT,  J. — This  was  an  appeal  from 
an  order  passed  in  execution  of  a  decree.  The  question'is,  was  the  present 
application  for  execution  barred  by  limitation  ?  The  present  application  for 

*  Second  Appeal  No.  314  of  1S94,  from  an  order  of  H.  Batemar,  Esq.,  District 
Judee  of  Saharanpur,  dated  the  10th  March  1694,  confirming  an  order  of  A.1I.R. 
Hoi>kin.°,  E--q.,  Subordinate  Judge  of  Debra  Dun,  dited  the  13th  Novermber  1893. 

(1)  9  A.W.N.  (1889)  137.  (3)  5  A.  180.  (3)  3  A.  247. 
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1896       execution  was  presented  more  than  three  years  after  the  last    preceding 
MAY  21.     application  for  execution,  and  consequently  would  ordinarily  be  barred  by 

limitation.     The  decree-holder  relied  on  a   written  statement  which  was 

APPEL-     signed  and   filed  by   the  judgment-debtor  in  another  suit  to   which  the 

LATE      present  decree-holder  was  not  a  party,  and  also  on  a   memorandum   of 

CIVIL       appeal  in  that  suit,  which  was   signed  and  filed   by  the  advocate   of  the 

'      present    judgment-debtor,   as   containing   acknowledgments,   within   the 

ISA.  381=  meaning  of  s.  19  of  Act  No.  XV  of  1877,  sufficient  to  give  a  new  start 
16  A.W.N.    to  limitation. 

(1896)  101.  The  acknowledgment  relied  on  in  the  written  statement   was  merely 

a  statement  of  the  fact  that  the  judgment-debtor  had  been  declared  liable 
to  the  payment  of  a  certain  sum  of  money  by  a  certain  decree  passed  in  a 
certain  year,  which  happened  to  be  the  decree  now  sought  to  be  executed. 
In  our  opinion  the  mere  statement  of  a  fact  that  a  decree  was  passed 
against  a  party  on  a  certain  date  for  a  certain  amount  is  not  an  acknow- 
ledgment that  that  decree  is  capable  of  execution  so  as  to  come  within  s.  19 
of  Act  No.  XV  of  1877.  It  is  merely  a  statement  of  a  fact  that  a  decree 
was  passed,  and  not  an  acknowledgment  that  there  is  a  present  liability 
under  the  decree.  If  we  were  to  hold  that  the  statement  of  fact  in  that 
written  statement  amounted  to  an  acknowledgment  within  s.  19  of  Act 
No.  XV  of  1877,  we  should  [386]  be  practically  making  it  impossible  for 
a  defendant  to  comply  safely  with  the  Oode  of  Civil  Procedure  by  giving 
in  his  written  statement  a  simple  narrative  of  the  facts  on  which  he  based 
his  defence. 

We  now  turn  to  the  memorandum  of  appeal.  The  appellant  sought 
in  appeal  relief  on  two  grounds.  The  first  was  that  a  certificate  should 
not  have  been  sent  from  the  Court  at  Mussoorie  to  the  Court  at 
Saharanpur  in  execution  of  the  decree,  and  secondly  that  the  decree 
attempted  to  be  executed  was  incapable  of  execution, 

To  take  the  latter  point  firsfa.  In  the  memorandum  of  appeal  signed 
by  the  advocate  it  was  stated  : — "The  only  decree  which  is  capable  of 
execution  against  the  judgment-debtor  Nagar  Mai  is  the  decree  of  the 
appellate  Court,  dated  the  25th  September  1886,  and  not  that  of  the  15th 
of  June  1886,  which  was  modified  in  appeal."  The  meaning  of  that  is  that 
the  decree-holder  in  that  case  was  attempting  to  execute  a  decree  of  the 
first  Court,  whereas  the  decree  of  the  Court  of  appeal  was  the  only  decree 
which  could  be  executed.  In  our  opinion,  if  that  ground  of  appeal  had  been 
simply  as  follows — "  The  decree  sought  to  be  executed  has  been  appealed 
against  and  has  been  modified  by  the  decree  of  the  appellate  Court,  and 
consequently  cannot  be  executed  "— ,  there  would  have  been  no  acknow- 
ledgment that  the  decree  of  the  appellate  Court,  which  appears  to  be  the 
decree  now  sought  to  be  executed,  was  capable  of  execution.  We  strongly 
doubt  that  either  an  advocate  or  a  vakil  could  make  a  signed  acknowledg- 
ment within  the  meaning  of  s.  19  of  Act  No.  XV  of  1877,  so  as  to  bind  his 
client,  if  the  acknowledgment  relied  on  was  unnecessary  for  the  purpose 
for  which  the  advocate  or  vakil  had  been  retained.  In  the  case  to  which 
we  are  referring  it  was  absolutely  unnecessary  for  the  advocate  to  have 
made  in  the  particular  ground  of  appeal  any  admission  that  the  decree  of 
the  25th  of  September  1886,  was  capable  of  execution.  The  point,  so  far 
as  that  ground  of  appeal  was  concerned,  was  not  whether  the  decree  of 
the  25th  of  September  1886,  was  capable  of  execution.  The  point  was  : — • 
"  The  decree  of  the  [387]  15th  of  June  1886  having  been  modified  in 
appeal,  could  it  be  executed  ?" 
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Now  to  refer  to  the  other  ground  stated  in  that  memorandum  of 
appeal.  The  decree  in  that  case  had  been  passed  by  a  Courb  at  Mussodrie. 
The  complaint  in  appeal  was  that  it  had  been  wrongly  transferred  for  exe- 
cution to  the  Court  at  Saharanpur,  and  the  appellant  in  those  proceedings 
sought  to  make  out  that  case  by  showing  that  he  had  property  within  the 
local  limits  of  the  jurisdiction  of  the  Mussoorie  Court  sufficient  to  satisfy 
the  decree  against  him.  Consequently  for  that  ground  of  appeal  it  was 
necessary  to  state  the  fact  that  there  was  property  of  the  then  appellant 
within  the  jurisdiction  of  the  Mussoorie  Court,  sufficient  to  satisfy  the 
decree.  In  our  opinion,  that  ground  of  appeal  could  not  have  been  worded 
so  as  to  raise  the  case  which  the  then  appellant  was  trying  to  raise  without 
acknowledging  that  the  decree  of  the  25bh  of  September  1886  was  enforce- 
able against  him,  and  that  was  an  acknowledgment  of  a  subsisting  liability. 
All  that  remains  is  to  see  whether  a  memorandum  of  appeal  signed  by  an 
advocate  or  vakil  duly  authorized  in  that  behalf  by  his  vakalat-namah 
which  contains  an  acknowledgment  of  liability  is  within  s.  19  of  Act 
No.  XV  of  1877.  It  appears  to  us  that  the  whole  question  is  concluded  by 
the  Fall  Bench  ruling  of  this  Court  in  Ram  Hit  Bai  v.  Satgur  Rai  (1). 
The  principle  of  that  case  seems  to  have  been  applied  in  many  cases, 
and,  whether  applied  or  not,  is  binding  on  ua.  We  consequently  hold  that 
limitation  began  to  run  from  the  date  of  the  memorandum  of  appeal  filed 
in  the  suit  between  Mansa  Bam  and  Nagar  Mai,  and  that  the  present 
application  for  execution  is  within  time.  We  dismiss  the  appeal  with 
costs. 

Appeal  dismissed. 


1896 

MAY  21. 

APPEL- 
LATE 
CIVIL. 

18  A.  884  = 
16  A.W.N, 

(1896)  101, 


18  A.  388  =  16  A.W.N.  (1895)  123. 
[388]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Blennerhassett. 


CHATARBHUJ  (Defendant)  v.  DWARKA  PRASAD  AND  ANOTHER 
(Plaintiffs)*      [22nd  May,   189G.] 

Interpretation  of  documents— Insensible  clause—"  Fasli  year  "— "  Agricultural  year  "— 
Act  No.  XIX  of  1873  (North- Western  Provinces  Land  Revenue  Acti  s.  3,  clause  8, 

The  practice  adopted  by  patwaris  in  some  parts  of  the  North-Western  Provinces 
of  applying  the  term  "  Fasli  year  :1  to  the  "  agricultural  year  "  as  defined  in 
Act  No.  XIX  of  1873,  s.  3  clause  8,  is  erroneous.  Where  parties  to  a  deed 
describe  a  date  as  being  in  such  and  such  a  "  Fasli"  year,  they  must  be  taken, 
in  absence  of  evidence  of  mutual  mistake,  to  refer  to  the  calendar  Fasli  year. 

In  interpreting  a  document,  a  clause  which  is  inconsistent  in  any  construction 
thereof  with  the  remaining  provisions  of  the  document,  must  be  rejected. 

Yad  Ram  v.  Amir  Singh  (2)  and  Sheobaran  Singh  v.  Bisheshar  Dayal  Singh  (3) 
referred  to. 

THE   facts  of  this   case   sufficiently   appear  from  the   judgment  of 
Edge,  C.  J. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 
Munshi  Bam  Prasad,  for  the  respondent. 

*  Second  Appeal  No.  354  of  1891,  from  a  decree  of  Syed  Siraj-ud-din,  .Additional 
Subordinate  Judge  of  Mainpuri,  dated  the  22nd  February  1891,  reversing  a  decree  of 
Pandit  Alopi  Prasad,  Munsif  of  Phaphund,  dated  the  18th  September  1893. 

(1)  3  A.  317.  (2)  2  A.W.N.  (1883)  171.  (3)  12  A.W.N,  (1892)  236. 
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MAY  22.  EDGE,  C.J. — This  suit  arose  out  of  a  sale-deed.     The  sale-deed  was 

executed  on  the  9th  of  July  1890,  the  date  being  so  described,  and  not 

APPEL-  being  described  as  a  Fasli  year  or  a  Sambat  year  or  a  Hijri  year. 
LATE  According  to  the  terms  of  the  sale-deed  the  purchaser  was  entitled  to 
OlVlL  possession  on  the  execution  of  the  deed,  and  was  on  the  execution  of  the 
— —  '  deed  entitled  to  mutation  of  names.  If  it  had  not  been  for  the  clause  upon 
18  A.  388=-  which  this  suit  was  founded,  there  could  not  be  the  slightest  doubt  as  to 
161.W.N.  what  the  parties  meant.  The  passage  to  which  I  refer  is,  as  translated,  as 
(1896)  123.  follows  : — "  The  operation  of  this  sale-deed  shall  be  counted  from  the  com- 
mencement of  Asarh  1298  Fasli."  Now  the  9th  b'f  July  1890,  was  in  the 
Fasli  calendar  year  1297.  The  suit  has  been  brought  for  rents  which 
accrued  due  subsequently  to  the  9fch  of  July  1890,  and  which  accrued  due 
in  the  calendar  Fasli  year  1298,  -and  prior  to  the  beginning  of  Asarh  in  that 
year.  The  other  provisions  of  [389]  the  deed  would  show  that  the  vendor 
was  entitled  to  acy  rents  which  accrued  due  before  execution  of  the  deed, 
and  that  the  vendee  became  entitled  to  any  rents  which  accrued  due  sub- 
sequently to  the  execution  of  the  deed.  The  plaintiff  took  his  stand  on 
the  sentence  in  the  deed,  the  translation  of  which  I  have  just  given.  The 
defendant  by  his  written  statement  suggests  that  the  scribe  of  the  deed 
inserted  1298  Fasli  in  the  particular  clause,  as  in  1298  Fasli  the  crops 
sown  in  Asarh  of  1297  Fasli  would  be  reaped.  He  said  in  the  written 
statement  that  the  crops  sown  in  Asarh  1297  Fasli  are  called  the  crops  of 
1298  Fasli  because  they  are  reaped  in  Kuar  and  Kartik  1298  Fasli.  Thab 
written  statement,  so  far  as  it  is  intelligible,  would  represent  that  1298 
Fasli  was  inserted  by  mistake  for  1297  Fasli.  Neither  side  gave  in  evi- 
dence of  any  mistake.  The  patwari  was  called  as  a  witness,  and  he 
stated  that  the  sale-deed  was  executed  in  1298  Fasli.  The  9bh  of 
July  1890  was  in  fact  in  1297  Fasli.  The  calendar  year  1298  Fasli 
began  on  the  29th  of  September  1890.  It  may  be  that  the  parties, 
not  being  aware  of  the  calendar  Fasli  year  and  when  it  commenced, 
considered  that  the  Asarh  of  the  Christian  year  1390  was  in  1298 
Fasli,  and  that  mistake,  if  it  was  one,  may  have  originated  in  what,  we 
are  told  has  become  the  custom  amongst  patwaris  of  treating  the  Fasli 
year  as  commencing  on  the  1st  of  July  of  one  year  and  terminating  on 
the  30th  of  June  in  the  following  year.  It  is  true  that  under  the  orders 
of  the  Board  of  Eevenuo  the  patwaris'  accounts  are  kept  from  the  1st  of 
July  one  year  to  30bh  of  June  in  the  next.  For  the  purposes  of  the  Board 
of  Eevenue  the  agricultural  year  is  not  conterminous  with  any  calendar 
year.  Neither  the  Board  of  Kevenae  nor  the  High  Court,  nor  any  other 
authority  except  the  Legislature,  has  power  to  alter  the  date  of  the  com- 
mencement of  any  calendar  year.  The  Legislature  has  of  course  power  to 
enact,  if  it  so  thought  right,  that  the  Fasli  year  should  be  taken  as  com- 
mencing on  the  1st  of  April,  or  May  or  of  December,  or  on  any  other  day  it 
chose  ;  but  presumably  the  Lagislature,  bearing  in  mind  the  frightful  con- 
fusion that  any  such  arbitrary  change  in  a  calendar  year  would  cause  in  the 
[390]  making  of  contracts  and  the  determining  of  the  rights  of  parties  to 
contracts,  would  not  interfere  with  any  of  the  calendar  years.  Anyhow 
a  patwari,  or  all  the  patwaris  in  these  Provinces,  have 'no  power  to  alter  the 
date  for  the  commencement  of  any  calendar  year.  If  there  is  one  thing  more 
than  another  as  to  which  no  doubt  should  be  cast  by  the  Legislature  or  by 
a  Court  of  Justice,  it  is  the  commencement  of  old  and  well-known  calendar 
years,  whether  the  year  be  the  Christian  year,  the  Hijri  year,  the  Sambat 
year  or  the  Fasli  year.  To  raise  a  doubt  in  men's  minds  as  to  whether  there 
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may  not  be  two  totally  different  dates  separated  by  nearly  three  months'       1895 
interval  at  which  the  same  calendar  year  may  commence,  would  be  to  create     MAY  23, 

disastrous  confusion  in  all  contracts  depending  on  such  calendar  years.        

For  example,  if  we  were  to  hold  that  1298  Fasli,  which  did  in  fact  com-     APPEL- 
mence    on  the  29bh    of   September  1890,  might   be   the  patwaris'  Fasli       LATE 
year   commencing   on  the  1st  of   July  1890,  we  should    have  this   result      CIVIL 

that  it  would   be  open    to   either   party  to  a  contract   which   was  to  be        ' 

performed  in  the  July,  August  or  September  of  a  named  Fasli  year  to  18  A.  388=» 
say  that  he  understood  that  the  contract  was  to  be  performed  a  year  16  A.W.N, 
earlier  than  the  year  appearing  in  the  written  document,  whilst  the  other  (1896)  123. 
party  might  say  that  in  making  the  contract  he  believed  he  was  contract- 
ing according  to  the  well-known  calendar  Fasli  year.  The  result  would 
be,  if  each  side  was  found  to  tell  the  truth,  that  when  they  thought  they 
had  arrived  at  a  contract,  the^y  had  in  fact  arrived  at  no  contract  at  all. 
There  would  in  that  case  be  no  mutual  mistake.  Each  man  believed 
that  the  Fasli  year  was  different  from  what  the  other  man  believed  it  to 
be.  The  result  would  be  that  a  Court  of  law  would  be  bound  to  hold  the 
contract  to  be  void.  That  is  a  state  of  things  to  which  patwaris,  if  they 
think  of  these  things,  ought  to  pay  attention,  and  not  to  persist  in  a  course, 
if  they  have  followed  it,  of  attempting  to  alter  the  calendar  Fasli  year.  If 
patwaris  or  any  other  persons  wish  to  keep  accounts  fortwelve  months,  the 
twelve  months  not  being  conterminous  with  the  commencement  or  ending 
of  any  recognised  calendar  year,  it  would  be  very  easy  for  them  to  keep 
[391]  their  accounts,  which  related,  for  example,  partly  to  1297  Fasli  and 
partly  to  1298,  under  a  heading  such  as  this — "  Fasli  1297-98."  It  is  to 
be  hoped  that  confusion  will  not  be  raised  in  the  minds  of  the  commercial 
and  trading  population  as  to  when  the  Fasli  year,  for  example,  commences. 
Merchants  in  Calcutta  make  contracts  with  growers  of  produce  in  these 
Provinces  :  money  is  advanced  on  those  contracts  :  it  is  not  advisable  that 
the  people  of  these  Provinces  should  be  under  the  impression  tbattheFasli 
year  in  the  North-Western  Provinces  cemmences  at  a  date  different  from 
that  at  which  it  commences  throughout  the  rest  of  India. 

In  the  passage  which  I  have  quoted  from  the  sale-deed  it  is  obvious 
that  there  is  no  patent  ambiguity: — there  could  only  be  a  latent  ambiguity 
if  there  were  in  fact  two  Fasli  years,  1298,  which  commenced  on  different 
days.  However,  it  may  be  that  the  parties  to  this  contract  believed  that 
the  Asarh  of  1297  Fasli  according  to  the  calendar  was  in  fact  the  Asarh 
of*1298  Fasli,  and  made  their  contract  accordingly.  If  they  did  so,  there 
was  a  mutual  mistake  as  to  the  particular  Fasli  year  about  which  they 
intended  to  contract,  and  it  was  competent  to  either  side  to  show  that  a 
mutual  mistake  had  been  made,  and  that  they  mutually  believed  that  the 
Asarh  to  which  they  were  referring  was  properly  described  as  the  Asarhof 
1298  Fasli.  I  use  the  word  "  mistake"  in  this  sense,  because  I  am  nob 
aware  that  it  is  possible  for  the  Asarh  of  1297  Fasli  to  be  described  as  the 
Asarh  of  1898  Fasli  with  any  correctness  either  in  law  or  in  fact.  On 
proof  of  a  mutual  mistake  the  contract  could  be  rectified,  or,  without 
rectification  of  the  contract,  effect  could  be  given  to  it  according  to  the 
intention  of  the  parties  just  in  the  same  way  as  if  rectification  had 
formally  been  decreed.  If  a  mistake  does  exist  in  these  Provinces  amongst 
certain  classes  of  argiculturista  as  to  when  the  calendar  Fasli  year 
begins,  that  mistake  is  not  the  result  of  any  action  on  the  part  of 
the  Legislature.  The  Legislature  when  defining,  in  s.  3  of  Act 
No.  XIX  of  1873,  ol.  8,  what  the  term  "  agricultural  year  "  for 
the  purposes  of  that  Act,  and  not  for  purposes  outside  that  Act, 
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1896        meant,   defined   it   as   meaning  a  year  commencing   on  the    [392]  first 
MAY  32,     day  of  July  and  ending  on  the  thirtieth  day  of  June.     That  is  a  defi- 
nition which   could  mislead  no  one.     The  Legislature  did   not  purport  to 
APPEL-     aiter  fcne  $&fo  Of    fog  commencement  of  any  calendar  year,  any    more 
LATE       than   the   Legislature   would   intend  to   alter  the   commencement  of  any 
ClVIL.      calendar  year  if  it  enacted  that  the  "  financial  year  "  should  commence  on 
the  first  of  April  and  end  on  the  thirty  first  of  March.    No  one  would  think 
3  A.  388=   Of  contending  that  the  Legislature  by  prescribing  when  the  financial  year 
16  A.W.N,    should  commence  and  terminate  intended  that  for  the  future  the  Christian 
(1896)123,    year)  the  Jewish  year,  the  Hijri  year,  the  Fasli  year  or  the   Sambat  year 
should  commence  on  the  first  of  April  and  terminate  on  the  thirty-first  of 
March.     Beyond  this,  Government  was  careful  when  publishing  the  Urdu 
translation  of  Act  No.  XIX  of  1873  not  to  create  confusion  by  using,  as  a 
translation    of    "  agricultural    year "  in  clt  8,    s.    3  of    Act    No.     XIX 
of  1873,  any  term  appropriated  to  a  well- recognised  calendar  year.     They 
did  not  use  as   synonymous   with  "  agricultural"  the  term  "  Fasli  year." 
Government    was    careful   to  translate  the  English  expression  "agricul- 
tural "  by  the  Urdu  "  zara'ati." 

In  the  result  it  is  apparently  to  the  patwari  that  we  must  look,  if  we 
want  to  find  the  author  of  the  confusion  which  has  arisen.  This  question 
is  not  a  new  one.  It  has  been  twice  before  this  Court,  once  in  1882,  and 
again  in  1892.  In  the  case  of  Yad  Ram  v.  Amir  Singh  (1),  which  was  a 
case  in  which  a  bond  had  been  made  with  instalments  payable  at  the  end 
of  every  Fasli  year,  Brodhurst  and  Mahmood  JJ.,  held  that  the  Fasli  year 
in  the  bond  was  the  calendar  year  and  had  no  reference  to  the  agricultural 
year.  They  pointed  out  that  the  Courts  below  in  that  case  had  confound- 
ed the  Faali  year  with  the  agricultural  year.  Mahmood,  J.,  was 
a  native  of  this  country  and  of  these  Provinces.  Brodhurst,  J.,  had 
filled  the  office  of  Magistrate  and  Collector  before  coming  to  the 
Judicial  branch  of  the  service.  Their  opinion  on  a  question  of  this 
kind  was  certainly  entitled  to  weight.  The  other  case  in  which 
the  question  arose  came  before  two  Judges  who  were  neither  natives  of 
[393]  India  nor  had  had  the  advantage  of  having  served  as  Collectors  in 
these  Provinces.  What  small  knowledge  they  brought  to  this  subject  was 
the  knowledge  they  had  acquired  in  the  training  of  the  law.  The  two 
Judges  were  my  brother  Blair  and  myself.  In  that  case — Sheobaran  Singk 
v.  Bisheshar  Dayal  Singh  (2) — we  were  guided  by  general  principles  of  law 
and  the  experience  which  a  knowledge  of  the  law  and  its  application  had 
taught  us  of  the  danger  of  recognising  two  different!  calendar  years  of  the 
same  denomination  and  not  coincident  in  commencement  and  conclusion. 
So  that  practically,  so  far  as  this  Court  is  concerned,  the  question  is  con- 
cluded. Unless  a  case  of  mutual  mistake  is  shown,  the  parties  must  be 
held  to  have  contracted  according  to  the  calendar  year. 

This  question  does  not,  however,  determine  the  fate  of  this  appeal. 
In  either  view  of  what  the  parties  may  have  meant  when  they  referred  to 
the  Fasli  year,  the  sentence  of  which  I  have  given  the  translation  cannot 
be  reconciled  with  the  other  terms  of  the  sale-deed.  It  would  be  as 
inconsistent  with  the  other  terms  of  the  deed  to  read  the  clause  in  question 
as  1297  Fasli  as  it  would  be  to  read  it  as  1298  Fasli.  The  result  in  my 
opinion  is  that,  the  other  terms  in  the  deed  being  plain  and  unambiguous, 
and  this  clause  being  consistent  with  nothing,  it  must  be  rejected.  Reject- 
ing the  clause,  the  plaintiff's  suit  must,  fail.  I  would  allow  this  appeal. 


(1)  2  A.W.N.  (1882)  174. 


(2)  12  A.W.N.  (1892)  236, 
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and,  setting  aside  the   decree  of  the  lower  appellate  Court,  would  restore       1896 
the  decree  of  the  first  Court,  though  for  different  reasons.  MAY  22. 

BLENNERHASSETT,  J.— I  concur  generally  in  the  judgment  of  the 
learned  Chief  Justice.     There  can  be  no  doubt  that  the  patwaris  of  these     APPEL- 
Provinces  .consider  that  the  Fasli  year  commences  on  the  1st  of  July  and      LATHS 
ends  on  the  30bh  of  June.     The   whole   of  their  official  training  compels     CIVIL. 

them  to  adopt  this  view.  This  year  does  not  correspond  with  the  Fasli  year        

introduced  by  the  Emperor  Akbar  for  the  puposes  of  Revenue  administra-  18  A.  388  = 
tion,  and  it  is  therefore  possible  that  persons  who  accept  the  assistance  of  16  A.W.N. 
patwaris  in  [394]  drawing  up  their  documents  may  make  use  of  ambigu-  (1898)  123. 
ous  terms  and  that  a  certain  amount  of  confusion  may  be  caused  thereby. 
In  my  opinion  extrinsic  evidence  has  always  been  admitted  to  explain  a 
latent  ambiguity  in  a  document,  that  is,  where  the  language  used  is 
unambiguous,  though  it  might  fie  several  conditions  of  fact  equally  well.  In 
this  connection  I  would  quote  the  words  of  Wigram,  V.  C.,  in  his  book 
on  extrinsic  evidence  in  the  interpretation  of  wills,  paragraph  200  : — 
"  Words  cannot  be  ambiguous  because  they  are  unintelligible  to  a  man  who 
cannot  read,  nor  can  they  be  ambiguous  merely  because  the  Court  which  is 
called  upon  to  explain  them  may  be  ignorant  of  a  particular  fact,  art-  or 
science  which  was  familiar  to  the  person  who  used  the  words,  and  the 
knowledge  of  which  is  therefore  necessary  to  a  right  understanding  of  the  . 
words  as  used.  If  this  be  not  a  just  conclusion,  it  must  follow  that  the 
question  whether  a  will  is  ambiguous  might  be  dependent,  not  upon  the 
propriety  of  the  language  which  a  testator  has  used,  but  upon  the  degree 
of  knowledge,  general,  or  even  local,  which  a  particular  Judge  might  happen 
to  possess."  These  principles  are  now  embodied  in  ss.  96  and  98  of 
the  Indian  Evidence  Act.  The  appellant  in  this  case  urges  that  the 
document  should  be  read  as  a  whole  and  that  no  one  condition  of  it  should 
be  read  independently  of  the  others.  Both  the  Courts  below  have  found, 
and  I  think  rightly,  that,  read  as  a  whole,  the  document  is  in  favour  of  the 
appellant's  case.  In  my  opinion  the  clause  in  question  by  itself  is 
insensible  and  it  is  repugnant  to  the  other  clauses  in  the  deed.  I  concur 
in  the  order  proposed. 

By  the  Court. 

The  appeal  is  allowed.  The  decree  of  the  lower  appellate  Court  is 
set  aside  with  costs  here  and  in  the  Court  below,  and  the  decree  of  the 
first  Court  is  restored. 

Appeal  decreed. 


18  A.  393  =  16  A.W.N.  (1896)  119. 

[395]   REVISION AL  CRIMINAL. 
Before  Mr.  Justice  Knox. 


QUEEN-EMPRESS  •».  SUBHAN  AND  ANOTHER.*     [26th  May,  1896.] 

Act  No.  XLV  o/   1860   (Indian  Penal  Code),-  s.  297— Trespass  on  burial  place— Acts 
complained  of  dont  by  permission  of  owner. 

Held  that  persons  who  entered  upon  a  burial-place  and  ploughed  up  the  graves 
were  liable  to  be  convicted  of  the  offence  defined  by  s.  297  of  the  Indian  Penal 
Code,  notwithstanding  that  their  entry  on  the  land  was  by  the  consent  of  the 
owner  thereof. 

[R.,  33  A.  773  (774)  -8  A.L.J.  927  (928)  =  12  Ind.  Gas.  300  (301).] 


*  Criminal  Revision  No.  675  of  1895. 
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1898  THE    facts   of  this  case  sufficiently  appear   from  the   judgment  of 

MAY  26.  KNOX,  J. 

Mr.  C.  R.  Alston,  for  the  applicants. 

EEVI-  The  Government  Pleader  (Munshi  Ram  Prasad),  for  the  Crown. 

SIGNAL  JUDGMENT. 

KNOX,  J. — In  this  case  two  persons  were  found  guilty  of  a.n  offence 

18  A.  393=  falling    either  under  s.  297  or  s.  297  read  with  s.  107    of    the    Indian 

16  A.W.N.   Penal  Code.     It  was  established  against   the  two  persons  that  they  had 

<1896)  119.   ploughed  up   land  which  up   to  within  a  short  period  of   tbe  act  had  been 

used  as  a  graveyard.     It  is  not   denied   by  Subhan  that  he  did   plough  up 

the  land,  and   Sabir  admits    that,    knowing  that  Subhan  was  going  to  do 

so,  be  lent  him  bullocks  for  the  purpose. 

I  am  asked  to  revise  the  conviction  and  sentence  on  the  ground  that 
there  was  no  proof  that  trespass  was  committed  or  contemplated,  and 
that  there  was  no  intention  of  wounding  the  feelings  of  any  one.  S.  297 
does  not  make  an  act  committed  in  defiance  of  it  an  offence  when  that 
act  is  committed  with  the  intention  of  wounding  the  feelings  of  any 
person  ;  it  is  equally  an  offence  if  committed  with  the  knowledge  that  the 
feelings  of  any  person  are  likely  to  be  wounded  or  the  religion  of  any 
person  is  likely  to  be  insulted  thereby.  The  real  question  on  which  this 
contention  was  raised  in  the  present  case  is  whether  the  acts  of  the 
accused  can  be  considered  to  amount  to  trespass  or  abetment  of  trespass. 

Tbe  persons  who  were  convicted  went  upon  the  property  with  the 
knowledge  of  the  owner,  and  further,  apparently  with  his  wish  [396]  that) 
the  graveyard  should  be  ploughed  up  and  turned  into  agricultural  land. 
My  attention  was  directed  by  the  learned  counsel  who  conducted  the 
case  to  the  precedent — In  the  matter  of  the  petition  of  Khaja  Mahomed 
Hamin  Khan  and  another  (1).  That  case  differs  from  the  present  in  that 
no  proof  had  been  given  of  actual  disturbance  of  a  grave,  and  no  proof 
had  been  given  that  any  specific  portion  of  the  plot  entered  upon  was  set 
apart  as  a  place  of  sepulture.  No  difficulty  touching  these  points  arises 
in  the  present  case.  The  ground  ploughed  up  was  used  as  a  burial  ground 
and  graves  were  as  a  fact  disturbed.  It  is  still,  however,  contended  that 
as  Subhan  entered  on  the  property  with  the  permission  of  the  owner, 
therefore  he  could  not  be  said  to  have  committed  trespass.  The  point  is 
not  free  from  difficulty,  and,  although  I  have  taken  time  to  consider  my 
judgment  and  to  consult  reports,  I  can  find  no  case  in  point,  nor  have 
I  been  referred  to  any.  At  the  same  time  I  am  not  prepared  to  construe 
tbe  word  "  trespass  "  in  tbe  present  section  as  it  is  defined  in  the  case  of 
criminal  trespass  under  the  Penal  Code.  In  a  section  of  this  kind  I  see 
no  reason  for  restricting  the  original  meaning  of  the  word,  which  covered 
any  injury  or  offence  done,  and  to  couple  it  with  entry  upon  property. 
The  act  of  the  petitioners  was  an  act  of  injury  to  the  place  of  sepulture, 
and  it  was  an  act  which  they  must  have  known  would  have  been  likely  to 
wound  the  feelings  of  others. 

I  do  not  consider  it  a  case  in  which  I  should  interfere.  Let  the 
record  be  returned. 


(1)  3  M.  178, 
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ISA.  396  =  16  A.W.N.  (1896)  102. 

APPELLATE  CIVIL.  MAY  26, 

Before  Sir  John  Edge,  Kt.,    Chief  Justice,  Mr.  Justice  Knox  and  APPEL- 

Mr.  Justice  Banerji. 


CIVIL. 

RAJIT  RAM  AND  OTHERS   (Defendants)  v.  KATESAR  NATH  — 

AND  OTHERS  (Plaintiffs)*     [26bh  May,  1896.]  18  *•  896=- 

16  X  W  N 

Civil  Procedure  Code,  ss.  52,  53,  578—  Plaint  —  Verification  of  plaint—  Result  of  deftctive    ,iao«\  <n» 
verifi:ation  —  Amendment—  Procedure.  (1896)  102. 

If  the  verification  of  a  plaint  is  discovered  to  be  defective  at  anytime  whilst 
the  suit  is  before  the  Court  of  first  instance,  the  plaint  may  be  amended  by  the 
Court. 

[397]  If  such  defect  bs  not  discovered  until  the  suit  comes  on  appeal  before  an 
appellate  Court,  suoh  Court  may,  if  it  thinks  fit,  return  the  plaint  to  the  Court 
of  first  instance  to  be  amended  by  it.  Eut  where  the  defect  is  euoh  that  it  is 
covered  by  the  provisions  of  s.  578  of  the  Code  of  Civil  Procedure,  there  is  no 
necessity  for  the  appellate  Court  to  take  any  steps  to  procure  the  amendment  of 
the  pliint. 

In  any  event  a  defect  in  the  verification  of  a  plaint  will  not  of  necessity  result 
in  the  dismissal  of  the  suit.  Balgobind  Das  v.  Ganno  Bibi  (I)  referred  to. 

A  plaint,  filed  by  three  joint  plaintiffs  was  verified  by  each  in  the  form  :— 

"  The  contents  of  the  petition  of  plaint  are  true  to  the  best  of  my  knowledge 
and  belief."  Held  that  this  fcrm  of  verification,  though  not  free  from  ambi- 
guity, was  in  substantial  compliance  with  the  provisions  of  s.  52  of  the  Code  of 
Civil  Procedure. 

[F.,5  C.W.N.  91  ;  R.,  22  A.  55  ;   23  A.  167  (171)  ;  7  Ind.  Gas.  75  (78).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

The  Hon'ble  Mr.  Colvin  and  Babu  Jogindro  Nath  Chaudhri,  for  the 
appellants. 

Mr.  D.  N.  Banerji  and  Manshi  Ram  Prasad,  for  the  respondents. 

The  judgment  of  the  Court  (EDGE,  C.  J.,  KNOX  and  BANERJI,  JJ.) 
was  delivered  by  EDGE,  C.  J.  :  — 

JUDGMENT. 

The  plaint  in  the  suit  in  which  this  reference  has  arisen  on  appeal 
was  signed  by  the  three  plaintiffs  and  was  verified  by  them  in  the 
following  form  :  —  "  The  contents  of  the  petition  of  plaint  are  true  to  the 
best  of  my  knowledge  and  belief."  Owing  to  a  case  recently  reported, 
namely,  Balgobind  Das  v.  Ganno  Bihi  (1)  the  Banch  hearing  the  appeal 
referred  the  following  questions  to  a  Full  Bench  :—  •»"  (1)  Whether  a  plaint 
verified  in  the  terms  in  which  the  plaint  in  this  case  is  verified  is  defective 
in  law  ?  (2)  If  so,  whether  such  a  plaint  can  be  amended  after  settlement 
of  issues  ?  (3)  should  an  objection  as  to  the  form  of  verification  be 
entertained  after  settlement  of  issues  and  when  a  case  has  gone  to  trial  ? 
(4)  Is  a  defect  in  verification  such  as  that  in  this  case  a  sufficient  ground 
for  the  dismissal  of  the  suit  ? 

There  is  no  doubt  that  the  verification  in  the  present  case  might 
raise  a  doubt  in  some  persons'  minds  as  to  whether  the  plaintiffs  [398] 
verifying  it  meant  that  all  the  averments  in  the  plaint  were  true  to  their 
knowledge.  The  use  of  the  expression  "  to  the  best  of  my  knowledge 

*  First  Appeal  No.  175  of  1894. 
(1)  16  A.W.N.  41896)  75. 
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1896       and  belief"  might  raise  a  doubt  on  that  point,  and   where  a  plaintiff  does 
MAY  26.      verify  a  plaint  as  true  to  his  knowledge,  he  had  better  do  so  in  the  simple 

words  of  s.  52  of  the  Code  of  Civil  Procedure,  and  simply  say  that  the  plaint 

APPEL-  is  true,  or  the  statements  in  the  plaint  are  true,  to  his  knowledge.  It  is 
LATE  not  necessary  for  a  plaintiff  to  say  that  the  facts  which  he  alleges  to  be 
CIVIL  'rue  *°  kis  knowledge  are  also  true  to  his  belief.  If  matters  alleged  as 

'     facts  are  true  to  the  plaintiff's   knowledge  they  must  be  true  to  his  belief. 

18  A.  396=  Where  a  plaint  contains  averments  of  fact,  some  of  which  are  within  the 
16  A.W.N.  plaintiff's  knowledge  and  others  of  which  ara  made  upon  information  which 
(1896)  102,  he  believes  to  be  true  ;  if  for  example,  the  averments  in  the  first  three 
paragraphs  are  made  on  his  own  knowledge,  and  the  averments  in  para- 
graphs 4,  5  and  6,  are  made  upon  information  and  not  on  the  knowledge 
of  the  plaintiff,  the  verification  should  be,  as  to  the  averments  in  para- 
graphs 1,  2  and  3,  that  they  are  true  to  my  knowledge,  and  as  to  para- 
graphs 4,  5  and  6,  that  they  are  made  on  information  which  I  believe  to 
be  true.  There  could  be  no  misapprehension  as  to  what  such  a  verifica- 
tion meant.  Probably  the  verification  in  this  case  was  intended  by 
the  plaintiffs  to  be  a  verification  that  all  the  facts  stated  were  true  to 
their  knowledge.  As  was  pointed  out  in  Girdhari  v.  Kanhaiya  Lai  (1), 
the  vernacular  copy  of  the  Code  of  Civil  Procedure  is  not,  so  far  as  s.  52 
of  the  Code  is  concerned,  an  absolutely  correct  translation,  and  is  likely 
to  mislead  persons  trusting  to  the  vernacular  copy.  Although  the  verifi- 
cation in  the  present  case  is  not  in  strict  compliance  with  the  Code,  it 
substantially  complies  with  it,  and  after  the  trial  had  commenced  with  the 
settlement  of  issues,  the  defect,  if  it  was  a  'defect,  need  not  have  been 
taken  notice  of.  This  is  our  answer  to  the  first  question. 

For  the  purpose  of  answering  the  remaining  questions  we  will  assume 
that  the  verification  is  defective  and  not  in  compliance  with  s.  52 
of  the  Code,  and  that  it  omitted  to  indicate  which  [399]  matters  were 
true  to  the  knowledge  of  the  plaintiffs  and  which  matters,  if  any,  were 
stated  on  information  believed  to  be  true.  Now  under  s.  53  the 
Court  of  the  first  instance,  unless  acting  under  the  orders  of  an  appellate 
Court,  could  not  return  a  plaint  to  be  amended  after  the  settlement  of 
issues  ;  but  if  the  plaint  required  amendment  and  that  fact  was  only  dis- 
covered after  issues  had  been  settled,  the  Court  could,  under  s.  53, 
clause  (c),  amend  the  plaint  or  cause  it  to  be  amended  at  any  time  before 
judgment.  Under  clause  (c)  the  plaint  would  still  remain  on  the  file  and  be 
part  of  the  file,  although  the  Court  of  first  instance  might  depute  any 
person  selected  by  it  to  take  the  plaint,  for  example,  to  a  pardanashin 
woman  who  was  plaintiff,  or  to  a  person  who,  through  illness,  was  unable  to 
attend  Court,  for  the  purpose  of  the  order  of  the  Court  being  complied  with. 
Any  amendment  made  under  such  circumstances  would,  in  our  opinion, 
be  an  amendment  by  the  Court  itself.  Under  clause  (b)  the  plaintiff  need 
not  amend  at  all  after  the  plaint  is  returned  to  him,  but  if  he  does  not,  he 
incurs  the  penalty  of  s.  54.  Under  clause  (c)  the  amendment  is  made 
by  order  of  the  Court  and  the  party  has  to  comply  with  it.  Farther,  if 
the  amendment  is  one  going  to  the  maintenance  of  the  suit  and  the  defect 
in  the  plaint  is  not  discovered  until  the  suit  gets  into  a  superior  Court  on 
appeal,  the-  appellate  Court,  in  our  opinion,  can  either  order  the  amend- 
ment to  be  made  in  that  Court,  or,  for  example  in  a  case  in  which  there 
has  been  not  only  misjoinder  of  parties  but  misjoinder  of  causes  of 
action,  the  appellate  Court  may  order  the  Court  of  first  instance  to  do 

(1)  15  A.  69, 
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LATE 


what  it  ought  to  have  done  at  the  proper  stage  of  the  suit,  when  the  suit 
was  before  it,  and  return  the  plaint  to  the  parties  so  that  they  may  make 
their  election  as  to  which  of  them  is  to  continue  the  suit   and  may  make 
the  necessary  amendments.     Such  a  course  was  pursued  by  this  Court  in 
SalimaBibi  v.  Sheikh  Muhammad  (1),  Even  where  a  Court  of  first  instance 
should  have  returned  the  plaint  under  clause  (6)  of  s.*53  of  the  Code  of  Civil 
Procedure  for  amendment  and  did  not  do  so,  but  tried  the  suit  without 
amend- [400]ment,  and  the  suit  is  before  an  Appellate  Court  in  appeal,  the  ISA.  396  = 
appellate  Court  need  take  no  notice  of  the   defect  of  verification  if  the  case  IB  A.W.N 
comes  under     s.    578  of  the    Code    of    Civil  Procedure.     It   would  be  (1896)  10& 
difficult  to  imagine  any  case  in  which  a  defective  verification  of  a  plaint 
could  affect  the  merits  of  the  case  or  the   jurisdiction  of  the  Court ;  so 
that  practically,  in  our  opinion,  on  a  mere  question  of  defect  of  verifica- 
tion, it  is  not  necessary  for  an  appellate  Court  to  pay  any  attention  or  take 
any  steps  to  rectify  a  defect  in  the  verification  of  the  plaint. 

The  case  which  was  reported  in  the  Weekly  Notes  for  1896,  p.  75, 
was  a  peculiar  one.  In  that  case  the  plaint  had  been  returned  for  an 
amendment,  and  when  the  case  was  before  this  Court  on  appeal  the  plaint 
was  not  on  the  record,  but  was  with  the  plaintiff  in  her  private  custody, 
and  not  in  the  custody  of  the  Court.  We  are  authorized  to  say  that  the 
learned  Judges  who  were  parties  to  the  decision  did  not  intend  to  suggest 
that  the  result  of  defective  verification  must  necessarily  be  the  dismissal 
of  the  suit. 

What  we  have  said  answers  the  four  questions  referred  to  the  Full 
Bench.  With  these  answers  the  appeal  will  go  back  to  the  Bench  which 
made  the  reference. 


18  A.  400  =  16  A.W.N.  (1896),  115. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Baiter ji,  and  Mr.  Justice  Aikman. 


SHANKAR  DIAL  (Plaintiff)  v.  MUHAMMAD  MUJTABA  KHAN  AND  OTHERS 
(Defendants)*     [27th  May,  1896.] 

Civil  Procedure  Code,  s.   17 — Jurisdiction  —  Muhammaian  law  —  Dower — Suit  for 
recovery  of  dower  debt  from  the  asset*  of  a  deceased  Muhammadan. 

A  suit  for  the  recovery  of  a  dower  debt  from  the  assets  of  a  deceased  Muham- 
madan being  a  suit  on  a  contract;  is  subject  to  'the  provisions  as  to  jurisdiction 
contained  in  s.  17  of  the  Code  of  Civil  Procedure,  1832. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Mr.  Abdul  Majid  and  Babu  Jogindro  Nath  Chaudhri,  for  the 
appellant. 

[401]  Maulvi  Ghulam  Mujtaba  and'.Babu  Satya  Chandar  Mukerji,  for 
the  respondent. 

JUDGMENT. 

BANERJI  and  AIRMAN,  JJ. — This  appeal  arises  out  of  a  suit  brought 
by  Shankar  Dial,  the  appellant,  who  purchased  from  Musammat  Afsari 
Begam,  the  wife  of  Sadar-ud-din  Khan,  deceased,  a  portion  of  the  dower 

*  First  Aappeal  No.  96  of   1894,  from  a  decree  of  Byed  Muhammad  Jafar  Husain 
Khan,  Subordinate  Judge  of  Bareilly,  dated  the  12th  February  1894. 

(1)  18  A.  131. 
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1896       debt  alleged  by  her  to  be  due  out  of  her  husbands's  estate,  and  her  one- 
MAY  27.     fourth  share  in  that  estate  as  heir  to  her  deceased   husband,  by  a  sale- 

deed,  dated  the  1st  of  January  1893.     He  claimed  Bs.  30,000  on  account 

APPEL-  of  dower,  and  he  further  claimed  a  one-fourth  share  in  certain  moveable  and 
LATE  immoveable  property  alleged  to  have  been  left  by  the  deceased  Sadar-ud-din. 
ClVKj  ^e  l°wer  Court  dismissed  the  claim  in  regard  to  Eg.  25,000  out  of  the 

r- '      amount  of  the  dower  claimed  and  decreed  the  rest  of  the  claim.     This 

18  A.  400=   appeal  has  reference  only  to  the  dower  debt. 

16  A.W.N.  On    behalf    of    the    respondents  objections  have  been  taken   under 

(1866)  115,  s.  561  of  the  Code  of  Civil  Procedure,  but  the  only  objection  argued  by 
M.r.Ghulam  Mujtaba,  is  that  the  Court  below  had  no  jurisdiction  to  entertain 
the  claim  in  so  far  as  it  related  to  the  dower  debt.  This  objection  was 
raised  in  the  Court  below,  but  was  overruled  by  that  Court.  The  grounds 
on  which  the  objection  is  founded  are,  that  the  claim  for  dower  is  a  claim 
based  on  a  contract ;  that  the  contract  in  this  case  was  not  entered  into 
within  the  jurisdiction  of  the  Court  of  the  Subordinate  Judge  of  Bareilly  ; 
that  it  was  not  to  be  performed  within  the  limits  of  the  jurisdiction  of  that 
Court ;  that  the  defendants  do  not,  and  did  not  at  the  time  of  the  institu- 
tion of  the  suit,  actually  and  voluntarily  reside  or  carry  on  business  or 
personally  work  for  gain  within  the  jurisdiction  of  that  Court,  and  that 
under  s.  17  of  the  Code  of  Civil  Procedure  the  suit  could  not  be  instituted 
in  the  Court  of  the  Subordinate  Judge  of  Bareilly. 

The  Subordinate  Judge  was  of  opinion  that  the  objection  was  unten- 
nble,  inasmuch  as  one  of  the  defendants  had  a  temporary  residence  in  the 
Bareilly  district,  and  undsr  s.  44  of  the  Code  of  Civil  Procedure  the  Court 
had  granted  leave  to  the  plaintiff  to  unite  different  causes  of  action  in  the 
same  suit. 

[402]  The  learned  counsel  who  has  appeared  here  for  the  appellant 
does  not  support  the  decree  of  the  Court  below  on  the  ground  set  forth  in  the 
judgment  of  the  learned  Subordinate  Judge.  Indeed  the  ground  cannot 
be  sustained.  The  authority  of  a  Court  to  grant  permission  to  a  plaintiff  to 
unite  different  causes  of  action  in  the  same  suit  presupposes  the  existence 
of  jurisdiction  in  the  Court  to  entertain  suits  founded  on  all  those  causes  of 
action.  The  learned  counsel  for  the  appellant  takes  his  stand  on'clause  (d) 
of  s.  16  of  the  Code  of  Civil  Procedure.  He  argues  that  although  the 
plaintiff  might  or  might  not  succeed  in  the  claim  advanced  by  him,  his 
claim  as  put  in  the  plaint  was  one  for  the  sale  of  the  moveable  and  im- 
moveable property  of  Sadar-ud-din,  deceased,  in  satisfaction  of  the  dower 
debt,  and  was  therefore  a  suit  for  a  declaration  of  a  right  to  or  interest 
in  immoveable  property,  within  the  meaning  of  the  section  mentioned 
above. 

We  are  unable  to  accede  to  this  contention.  It  is  nowhere  alleged  in 
the  plaint  that  the  plaintiff's  assignor  had  a  charge  for  her  dower  debt  on 
any  property  of  her  husband,  and  the  prayer  in  the  plaint  amounted  to  no 
more  than  a  mere  claim  to  recover  a  money  debt  out  of  the  assets  of  a 
deceased  debtor.  The  plaint  contains  no  prayer  for  the  establishment 
and  enforcement  of  a  charge.  All  that  it  asks  for  is  that  a  decree  "may 
be  passed  against  all  moveable  and  immoveable  property,  left  by  Sadar-ud- 
din  Khan,  deceased,  and  that  the  said  amount  may  be  caused  to  be  paid 
to  the  plaintiff  by  attachment  and  sale  of  the  said  property."  As  we 
understand  the  plaint,  the  prayer  is  simply  for  the  money  claimed  and 
for  the  recovery  of  that  money  by  execution  in  the  ordinary  course  by 
attachment  and  sale  of  the  property  of  the  deceased,  and  not  to  enforce 
the  claim  personally  against  the  defendants.  In  no  sense  can  such  a 
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case  be  regarded  as  a  suit  for  a  declaration  of  a  right  to  or  interest  in       1896 
immoveable  property  within  the  meaning  of  clause  (d)  of  s.  16  of  the     MAY  27. 

Code  of  Civil   Procedure.     In  our    judgment  the    Subordinate  Judge  of        

Bareilly  had  no  jurisdiction  to  entertain  the  claim  for  the  dower  debt     APPEL- 
and  on   that  ground  the  claim  for  dower  ought  to  have  been  dismissed,       LATE 
[403]  We  allow  the  objection  under  s.  561  of  the  Code  of  Civil  Pro-      CIVIL. 
cedure  and  set  aside  so  much  of  the  decree  of  the  Court  below  as  decrees        *~Tnn 
to  the   plaintiff,  Es.  5,000   on  account  of  the  dower  debt.     The  result  is          '      J3 
that  the  appeal,  which  relates  only  to  the  dower  debt,  must  fail  and  it  is  '     *' 

hereby  dismissed  wit-h  costs.  The  objections  under  s.  561  are  allowed 
to  the  extent  indicated  above  and  quoad  ultra  they  are  dismissed.  The 
respondents  will  pay  and  receive  costs  proportionate  to  their  failure 
and  success. 

Appeal  dismissed. 


18  A.  403=.  16  A.W.N.  (1896)  132. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Blennerhassett. 


SHEO  PRASAD  AND  ANOTHER  (Plaintiffs)  v.  LALIT  KUAR. 

(Defendant}*     [28th  May,  1896.] 

of  action — Plaintiff  confined  to  cause  of  action  set  out  in  his  plaint— Burden  of 
proof — Civil  Procedure  Code,  s.  50— Plaint,  contents  of. 

A  plaintiff  is  only  entitled  to  suooeed  upon  the  causa  of  action  alleged  by  him 
in  his  plaint.  So  where  plaintiffs  came  into  Court  alleging  a  mortgage  of  the 
year  1854  made  by  their  predecessor  in  title  in  favour  of  the  defendant  and  seek- 
ing to  redeem  the  mortgage  of  1854,  and  it  was  found  that  the  plaintiffs  had 
failed  to  prove  the  mortgage  of  1854,  it  was  held  that  the  plain' iff -i  were  not 
entitled  in  that  suit  to  a  decree  for  redemption  of  other  mortgaged  whioh  might 
be  found  to  subsist  between  the  parties,  but  whioh  formed  no  part  of  the  cause 
of  action  upon  which  the  plaintiffs  came  into  Court.  Read  v.  Brown  (1),  Murti 
v.  Bhola  Earn  (-2),  Salimi  Bibiv.  Sheikh  Muhammad  (3),  Eatan  Kuarv.  J  win 
Singh  (4),  Parmanand  Misr  v.  Sahib  AH  i5),  Zingari  Sinch  v.  Bhagwan  Sir.gh 
(6),  Krishna  Pillai  v.  Rangasami  Pillai  (7).  Govidrav  Dtshmuk  v.  Ragho 
Deshmukh  (8),  and  Eshenchunder  Singh  v.  Shamichurn  Bhutto  (9),  referred  to, 
Lakshman  Bhisaji  Sirsekir  v.  Hari  Dinkar  Desai  (10),  and  Chimnaji  v. 
Sakharam  (11),  dissented  from. 

TP.,  3  O.C.  173;  R.,  129  P.L.R.  1901  ;  D.,  19  A.W.N.  132.] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Edge,  C.  J. 

[404]  Mr.  G.  E.  Foy,  for  the  appellants. 
Mr.  Amir-ud-din,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J. — This  was  a  suit  in  which  the  plaintiffs,  alleging  a  mort- 
gage of  1854,  claimed  the  relief  of  redeeming  that  mortgage.  The  defendant 
denied  by  his  pleadings  that  there  was  any  mortgage  of  1854,  and  alleged 
that  the  plaintiffs  held  three  mortgages  over  the  lands,  the  first  of  which 

*  Second  Appeal  No.  380  of  1894,  from  a  decree  of  Maulvi  Muhammad  I?maiIKban, 
Subordinate  Judge  of  Ghazipur,  dated  the  23rd  January  1994,  confirming:  a  decree  of 
Maulvi  Syed  Abbas  Ali,  Additional  Munsif  of  Korantadib,  dated  the  llr,b.  October  1993. 

(1)  L.B.  22  Q.B.D.  128.  (2)  16  A.  165.  (3)   13  A.  HI. 

(4)1  A.  194.  (5)   11  A.  438.  (6)  9  A.W.N.  (1989)  187. 

(7)  18  M.  462.  (8)  8  B.  543.  (9)  11  M.I.A.  7. 

(10)  4  B.  584.  (11)  17  B.  365.      . 
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1896       was  made  in  1859.     The  first  Court  was  of  opinion  that  there  probably 

MAY  28.     had  been  a  mortgage  of  1854,  and  that  the  money  due  under  that  mortgage 

was  part  of  the  consideration  of  the  mortgage  of  1859,   and  dismissed  the 

APPEL-     suit.     If  that  finding  is  correct,  it  is  needless  to  observe  that  the  suit  was 

LATE       properly  dismissed.     If  the  mortgage  of  1859  was  in  substitution  of  the 

CIVIL      mortgage  of  1854,  part  of  the  consideration   being  a  fresh  advance,  as 

'      was    found,    and    part   of   the  consideration    being,   as  thought  by  the 

18  A.  403=  Munsif,  the  money  due  under  the  mortgage  of  1854,  the  mortgage  of 
16  A.W.N,  1854  ceased  to  have  any  effect  in  law  or  in  equity,  except  that  the 
(1896)  132,  defendant,  and  not  the  plaintiffs,  could,  if  necessary,  rely  on  it  as  a  shield. 
If  the  Munsif's  finding  was  correct,  the  plaintiff's  claim  was  a  fraudulent 
one.  They  were  endeavouring  to  get  possession  from  a  usufructuary 
mortgagee  on  payment  or  redemption  of  the  mortgage  which  had  ceased 
to  exist  and  which  had  merged  in  a  mortgage  for  a  larger  amount. 
However,  this  being  a  second  appeal,  it  is  not  the  finding  of  the  first 
Court  on  questions  of  fact  to  which  we  have  to  attend  and  which 
is  binding  on  us  ;  it  is  the  finding  of  Jibe  Court  of  first  appeal,  which, 
according  to  law  and  according  to  the  Code  of  Civil  Procedure,  is  the 
finding  of  fact  behind  which  we  cannot  go  in  second  appeal.  Where 
the  finding  of  the  first  appellate  Court  is  one  of  fact  and  not  dependent,  on 
the  construction  of  a  document  or  of  documents,  we  have  a  decision  of  the 
Privy  Council  to  bind  us,  and  that  decision  tells  us  that  a  High  Court|in  such 
circumstances  in  second  appeal  must  accept;,  and  is  bound  by,  the  findings 
of  fact  of  the  lower  appellate  Court.  Now  when  I  come  to  the  finding  of 
fact  of  the  lower  appellate  Court,  it  is  this,  that  the  plaintiffs  have  failed 
to  prove  any  mortgage  of  1854.  The  lower  appellate  Court  rightly  apply- 
[405]ing  the  law  to  that  finding  dismissed  the  plaintiffs'  appeal  which 
was  before  it.  The  plaintiffs  have  appealed  here. 

It  has  been  contended  by  Mr.  Foy  that,  notwithstanding  that  his 
clients  the  plaintiffs  failed  to  prove  their  cause  of  action,  I  use  the  term 
advisedly,  which  they  alleged  in  their  plaint,  namely,  a  cause  of  action, 
one  essential  ingredient  of  which  was  the  proof  of  the  mortgage  alleged  by 
them  of  1854,  they  are  entitled  to  a  decree  to  redeem  something.  They 
cannot  be  entitled  to  a  decree  to  redeem  a  mortgage  which  they  had 
failed  to  prove.  It  was  noc  their  case  that  there  was  any  other  mortgage 
than  tbe  mortgage  of  1854.  I  have  said  that  I  use  the  term  "  cause  of 
action  "  advisedly,  and  I  do.  No  lawyer  in  England  is  under  any  mis- 
apprehension since  the  ruling  of  the  Court  of  Appeal  in  Bead  v.  Brown  (1) 
as  to  what  the  meaning  of  "  cause  of  action  "  is.  The  Fall  Bench  of  this 
Court  in  1894  bad  to  consider  what  was  the  meaning  of  the  term  "  cause 
of  action  "  in  the  case  of  Murti  v.  Bhola  Ram  (2).  Five  Judges  of  this 
Court  adopted  tbe  view  expressed  by  the  Court  of  Appeal  in  England  in 
Read  v.  Brown.  One  Judge  of  this  Court  took  a  slightly  different  view. 
In  the  case  of  Salima  Bibi  v.  Sheik  Muhammad  (3)  the  meaning  of  the 
term  "  cause  of  action,"  as  employed  in  the  Code  of  Civil  Procedure,  was 
considered  by  a  Division  Bench  of  this  Court,  which  followed  the  view 
taken  by  the  majority  of  the  Court  in  Murti  v.  Bhola  Ram  and  by  the 
Court  of  Appeal  in  England  in  Read  v.  Brown. 

The  Legislature,  conceiving,  and  I  think  rightly,  that  there  ought  to 
be  some  kind  of  procedure  which  plaintiffs  and  defendants  should  be  bound 
to  follow  in  suits  in  Civil  Courts  in  India,  by  a  variety  of  Regulations  and 
Acts  attempted  to  provide  from  time  to  time  a  Code  of  Civil  Procedure. 


(1)  L.R.  22.  Q.B.D.  128, 


(2)  16  A.  165. 
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The  present;  Code  of  Civil  Procedure  is  known  as  Act  No.  XIV  of  1882. 
In  s.  50  of  that  Code  the  Legislature  imperatively  directed  that  plaints 
should  contain  certain  particulars.  The  Legislature  used  the  word  "  must," 
and,  as  has  been  pointed  out  by  a  judgment  of  this  Court,  which  [406] 
we  presume  is  known  in  these  Provinces,  when  the  Legislature  uses 
11  must  "  instead  of  "  shall,"  it  uses  a  word  which  is  most  strongly 
imperative.  Amongst  the  particulars  which  the  Legislature  has  enacted 
that  the  plaint  must  contain  is  "  a  plain  concise  statement  of  the  circum- 
stances constituting  the  cause  of  action  and  where  and  when  it  arose." 
Applying  the  decision  in  Bead  v.  Brown  and  the  decision  of  the  Full 
Bench  in  Murti  v.  Bhola  Bam  to  this  case,  one  essential  particular  of  the 
plaintiffs'  cause  of  action  in  this  case  was  the  mortgage  of  1854.  In  the 
cause  of  action  alleged  in  the  piainj  or  as  forming  part  of  it  there  was 
absolutely  no  suggestion  of  any  mortgage  other  than  the  mortgage  of  1854. 
That  mortgage  has  been  found  by  the  lower  appellate  Court  not  to  be 
proved.  I  do  not  suppose  that  any  one  would  suggest  that  when  a 
plaintiff  briogs  his  suit  for  redemption  of  a  mortgage  and  the  fact  is  denied 
that  that  mortgage  ever  was  made,  the  onus  of  proof  is  on  the  defendant. 
Any  such  suggestion  as  that  would  be  to  revolutionize  all  the  principles 
upon  which  the  rules  of  evidence  have  been  based  for  centuries.  It  is  not 
and  never  was  any  part  of  a  defendant's  duty  to  make  out  a  case  for  the 
plaintiff  either  by  evidence  or  admission. 

Now  it  was  held  by  the  majority  of  a  Full   Bench   of  this  Court  in 
1876,  in  the  case  of  Batan  Kuar  v.  Jiwan  Singh  (1),  that  plaintiffs  who 
failed  to  prove  the  averments  upon  which  their  suit  was    based  were  not 
entitled  to  relief  in  respect  of  a  portion  of   the  property  in  suit  of  which 
the  defendants  admitted  that  they  were  mortgagees.     That   was  a  case  in 
which    the  plaintiffs  alleged   a  mortgage  of  1842  for  a  certain  amount. 
The  defendants  denied  that  mortgage  and   put  it  in    issue,  and   on  their 
side  alleged  a  mortgage  of  the   same  year   of  different  parcels  of  land  and 
fora  different  amount.     In  Parmanand  Misrv.  Sahib  Ali  (2)  three  Judges 
of  this  Court   agreed  in  a  judgment  in  which  I  endeavoured    to  point  out 
where  lay  the  onus  of  proof  in  a  suit  on    a  mortgage,  ami  ihat  if  the  plain- 
tiff in  a  suit   on  a  mortgage   failed  to  prove    the  mortgage  upon  which  he 
relied  and    which  he  alleged    in  bis   plaint,   [407]  he  could  not  succeed 
upon  the   mere   fact  that   the   defendant  admitted  that  he  was  a  mort- 
gagee  of    the   land.     I  also  endeavoured    to   point    out    that  that  was 
the  necessary  corollary  from  a  decision  of  the  House  of  Lords  in  England, 
and  that  it  was  necessary  for  a    plaintiff  suing  upon  a  mortgage  to  prove, 
if   not  admitted,  that  he    bad,   when  he    brought  his  suit,    a  subsisting 
cause  of   action.     In  Zingar   Singh  v.    Bhagwan   Singh  (3)  a  Division 
Bench  of   this  Court    held    in    a   suit    which  was  for    redemption  of  a 
mortgage  that  a  plaintiff  in  such  a  suit  is  not  entitled    to   succeed  merely 
because  the  defendant  fails  to  prove  the  case  he  sets  up,  unless  the  defen- 
dant's pleadings  show    that  on    failure  to  prove  a  particular  defence  the 
plaintiff    must    be  entitled    to    a  decree.     The  right   claimed  there  was 
redemption,    and  part  of   the  cause  of  action    was  a  mortgage   alleged  of 
1852.     On  this   point  Straight,  J.,  said  : — "  If    he   (the  plaintiff)  failed  to 
establish  that  mortgage,    which  he  as  the  party   seeking  relief  was  bound 
to  do  and  was  the  most  competent  person  to  do,  then  his  suit  must  fail." 
Although   the  judgments  of  this   Court  upon  these  points  are  binding 
upon  this  Bench,  it  is  just   as  well  that  in   this  case  I  should  refer  to  one 


1896 

MAY  as. 

APPEL- 
LATE 
CIVIL, 

18  A.  403  = 
16  A.W.N. 
(1896)  132, 


(1)  1  A.  19*. 

A  VIII— 133 


(«)  11.  A  488. 
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1896       °r  two  judgments  of  other  Courts  to  show  that  tha  views  which  have  been 
MAY  28.     expressed  and  maintained  of  recent  years  by  most  of  the  Judges  of   this 

-  Court  are  not  absurd  views  to  the  minds  of  others  and  are  not  views  which 
APPEL-     are  peculiar  to  the  Judges  of  the  High  Court  at  Allahabad.     In   Erishna 

LATE       Pillai  v.  Rangasawrm  Pillai  (l)  a  Division  Bench  of  the  Madras  High  Court 
CIVIL.      said:  —  "  We  agree  with  West,  J.,  in  Govindro  Deshmukh  v.  Ragho  Deshmuk 

-  '      in  holding  that  the  plaintiff  failing  to  establish  the  mortgage  upon  which  the 
18  A.  403=  suit  was  based  should  not  be  allowed  to  fall  back  on  some  other,  as  to 
18  A.W.N.    which  admissions  may  have  been  made  by  the  defendants  in  other  proceed- 
(1896)  182,    ings."     The  case  which  was  referred  to  is  reported  in  I.L.E  ,  8  Bom.,  543. 

In  that  case  West  and  Nanahbhia  Haridas,  JJ.,  held  that  "  where  a  parti- 
cular instrument  is  sued  upon  as  the  basis  of  a  right,  it  is  incumbent  on  a 
plaintiff  to  establish  his  case  on  that  particular  cause  of  action,  and  not  on  a 
[408]  cause  of  action  merely  bearing  the  same  name  or  of  the  same  descrip- 
tion and  so  included  in  the  same  class."  That,  in  my  opinion,  is  good 
law,  and  sound  common  sense  and  sound  justice.  If  it  were  otherwise,  a 
plaintiff  might  come  into  Court  and  seek  to  redeem  a  fictitious  mortgage, 
and  he  might  succeed  on  some  other  mortgage  which  was  not  in  suit  at  all 
in  the  particular  case.  The  object  of  s.  50  of  the  Code  of  Civil  Procedure 
is  to  give  information  to  the  defendant  as  to  the  case  which  he  has  got  to 
meet.  In  order  to  provide  as  far  as  possible  that  that  information 
shall  be  truthfully  given,  the  Legislature  has  enacted  that  the  plaint 
must  be  signed  and  must  be  verified  by  some  one  possessing  a  know- 
ledge of  the  facts.  The  Legislature  had  some  object  in  so  enacting. 
Their  Lordships  of  the  Privy  Council  as  far  back  as  1866  in  Eshen- 
Chunder  Singh  v.  Shama  Ohurn  Bhutto  (2)  ac  p.  24  said:—  "Their 
Lordships  are  obliged  to  disapprove  of  the  decision  come  to  by 
the  High  Court.  They  desire  to  have  the  rule  obseved  that  the  state  of 
facts  and  the  equities  and  ground  of  relief  originally  alleged  and  pleaded 
by  the  plaintiff  shall  not  be  departed  from."  The  state  of  facts  alleged 
by  the  plaintiffs  in  this  case  was  a  mortgage  to  the  defendant  made  in 
1854.  The  equities  alleged  were  that  the  time  had  arrived  for  redemption 
of  that  mortgage  and  that  the  plaintiffs  were  entitled  to  redeem.  The 
ground  of  relief  was  the  right  to  redeem  a  mortgage  of  1854,  and  no 
other  mortgage.  Applying  that  ruling  of  the  Privy  Council  to  this  case, 
we  should  not  be  at  liberty,  even  if  we  were  not  bound  by  the  rulings  of 
our  own  Court,  to  give  the  plaintiffs  redemption  of  a  mortgage  which 
they  had  not  asked  to  redeem,  and  to  decree  a  suit  in  which  all  the  facts 
going  to  the  plaintiffs'  alleged  cause  of  action  had  been  found  against 
them. 

Mr.  Foy  relied  upon  two  cases  to  be  found  in  the  Bombay  Reports. 
The  firat  of  those  cases  was  that  of  Lakshman  Bhisaji  Sirsekar  v.  Hari 
Dinkar  Desai  (3J  in  which  the  Bombay  Hight  Court,  of  course,  not  having 
before  them  the  guidance  of  the  decision  in  Read  v.  Brown  in  the  Court 
of  Appeal  in  England,  apparently  [409]  held  that  it;  was  immaterial 
to  a  plaintiff's  cause  of  action  on  a  mortgage  that  he  failed  to  prove  the 
mortgage  which  he  alleged.  I  cannot  help  thinking  that  if  the  learned 
Judges  who  decided  that  case  bad  had  an  opportunity  of  considering  the 
judgments  of  the  present  Master  of  the  Bolls  and  of  Fry  and  Lopez,  L.JJ., 
as  to  what  constituted  a  cause  of  action,  they  never  could  have  come  to 
the  decision  at  which  they  arrived.  The  other  Bombay  case  was 
Chimanji  v.  Sakharam  (4).  In  that  case  a  Division  Bench  of  the  Bombay 

(1)  18  M.  462.  (2)  11  M.I.A.  7.  (3)  4  B.  584,  (4)  17  B.  365. 
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High  Court,  without  considering  what  was  the  cause  of  action  on  whic'h       1896 
the  plaintiffs  came  into  Court  and  whether  they  had  proved  that  cause  of     M&'sr  23. 

action,  apparently  followed  the  decision  in  Likshman  Bhisaji  Sirsekar  v. 

Hari  Dinkar  Desai  (1).     So  far  as  ona  can  really  understand  the  decision     APPEL- 
in  the  case    reported    in  I.  L.  R..17,  Bombay,  it    would    appear  to  be       LATE 
immaterial  whether  a  plaintiff  proved  the  cause  of  action  which  be  alleged      pTVIT 

when  suing  on  a  mortgage  or  in  respect  of  a  mortgage,  so  long  as  he  did  not         ' 

resort  to  dishonest  artifices  to  procure  evidence  for  his  case  and  the  posi-  18  A.  i03  = 
tion  of  mortgagor  and  mortgagee  was  admitted  by  the  defendants,  but  not    l6A.W.Nt 
under  the  mortgage  alleged  by  the  plaintiff.     If  that  were  the  law,  clause   (1898)  132. 
(d)  or  s.  50  of  the  Code  of  Civil  Procedure  might  as  well  be  struck  out  of 
the  statute  book. 

In  this  case  the  rulings  of  this  Court  bind  us  as  to  the  view  of  the 
law  which  we  should  follow;  and  whether  I  agreed  with  them  or  cot  I 
should  feel  myself  bound  by  them  and  should  not  question  them.  Settled 
principles  of  law  administered  by  a  Court  of  Justice  ought  not  to  be  lightly 
disturbed  or  doubt  cast  upon  them  without  very  sufficient  reason.  Not 
only  do  I  see  absolutely  no  reason  for  the  slightest  doubt  as  to  the  cor- 
rectness of  those  decisions  of  this  Court,  but  I  entirely  approve  of  them. 
They  are  in  accordance  with  the  views  of  the  Privy  Council ;  they  are  in 
accordance  with  the  intentions  of  the  Legislature  and  with  principles  of 
sound  common  sense  and  justice,  according  to  which  a  man  who  brings  a 
false  case,  or  even  brings  a  true  case  and  fails  to  prove  it,  should  not  [410] 
get  a  decree  on  a  different  cause  of  action  from  that  alleged  by  him, 
and  a  cause  of  action  which  he  has  repudiated  in  the  Court  of  first 
instance  and  in  the  Court  of  first  appeal,  and  only  relies  on  as  an 
off-chance  in  the  Court  of  second  appeal.  I  would  dismiss  this  appeal 
with  costs. 

BLENNERHASSETT,  J. — I  concur. 

Appeal  dismissed.  • 


18  A.  410  =  16  i.W.N.  (1896)  126. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Banerji. 


SUNDAR  SINGH  AND  OTHERS  (Plaintiffs]  v.  GHASI  AND  OTHERS 
(Defendants)*      [30th  May,  1896.] 

Civil  Procedure  Code,  ss.  278,  283 — Execution  of  decree — Application  in  execution 
department— Separate  suit — Remedy  under  s-  283  not  excluded  by  previous  appli ca- 
tion under  s.  278. 

The  provisions  of  s  278  of  the  Code  of  Civil  Procedure  and  the  sections  im- 
mediately succeeding  are  not  exclusive  of  the  remedy  by  suit.  Man  Knar  v.  Tara 
Singh  (2)  considered. 

{P.,  4  A.LJ.  574=>A.W.N.  (1907)  207  ;  Appr.,  23  B.  266  (270).] 

THIS  was  a  suit  brought  by  Sundar  Singh  and  others,  who  claimed  to 
be  owners  of  a  certain  zamindari  share,  for  a  declaration  that  such  pro- 
perty, which  had  been  attached  by  one  Earn  Dayal  as  the  property  of 
Ohasi  and  others  of  his  judgment-debtors,  was  not  liable  to  attachment 

*  Second  Appeal  No.  420  of  1894,  from  a  decree  of  Syed  8iraj-ud-din,  Additional 
Subordinate  Judge  of  Mainpuri,  dtted  the  7th  March  1894  reversing  a  decree  of  Babu 
Madho  Das,  Munsif  of  Etawah,  dated  the  15th  December  1892. 

(1)  4  B.  584.  (2)  7  A.  583, 

979 


18  Alii  111  INDIAN  DECISIONS,   NEW  SERIES  [Yol- 


1396       aD(^  sa^e  m  execution  of  Earn  Dayal's   decree.     The  decree-holder,    the 
MAY  30.      judgment-debtors  and  certain  other  co-sharers  in  the  village  in  which  the 

property  in  suit  was  situated  were  made  defendants. 

APPBL  The    decree-holder   and    the    judgment-debtors   each  filed  a  similar 

LATE       defence  to  the  suit,  that  the  share  in  question  was  owned  and  possessed 
CIVIL       kv    ^ne   Judgment-debtors  and  had  never  been  in  the  possession  of  the 

_  '      plaintiff. 

18  A.  410=  The  Court  of  first  instance  (Munsiff  of  Ebawah)  found  twelve  years' 

16  A.W.N.    adverse  possession  in  favour  of  the  plaintiff,  and  decreed  the  claim  for 
(1896)  t26,  removal  of  the  attachment. 

[411]  The  judgment-debtors  appealed,  and,  as  their  principal  ground 
of  appeal,  pleaded  that  the  plaintiff's  claim  was  bad,  inasmuch  as  he  had 
not  taken  objection  to  -the  attachment  under  s.  278  of  the  Code  of  Civil 
Procedure.  . 

The  lower  appellate  Court  (Additional  Subordinate  Judge  of  Main- 
puri),  on  the  issue  raised  by  the  above-mentioned  ground  of  appeal, 
decreed  the  appeal  and  dismissed  the  plaintiff's  suit,  holding  that  in  view 
of  the  rulings  in  Man  Kuar  v.  Tara  Singh  (V  and  Dammai  Singh  v.  Gya 
Dat  (2)  the  suit  was  premature. 

The  plaintiff  thereupon  appealed  to  the  High  Court. 

Mr.  J.  Simeon,  for  the  appellants. 

Pandit  Baldeo  Bam  Dave,  for  the  respondents. 

JUDGMENT. 

BLAIR  and  BANERJI,  JJ.  —  This  is  a  suit  brought  under  s.  42  of  the 
Specific  Belief  Act,  1877  (Act  No.  I  of  1877).  Toe  property,  which  has 
been  claimed  by  a  decree-holder  as  property  answerable  in  execution  for  a 
debt  found  to  be  due  to  him,  is  one  of  which  attachment  had  taken  place 
but  possession  remained  with  the  plaintiffs.  The  prayer  was  in  terms 
a  prayer  for  the  release  of  the  plot  attached.  The  suit  of  the  plaintiff 
was  decreed  by  the  Munsif,  and  when  it  went  on  appeal  before  the 
Subordinate  Judge  of  Mainpuri,  he  held  that  there  was  no  cause  of  action 
because  of  certain  rulings  of  this  Court  ;  that  the  only  course  open  to  the 
plaintiff  was  to  take  objection  in  the  execution  department,  and  on  failure 
thereof  to  bring  the  suit  contemplated  by  s.  283  of  the  Code  of  Civil 
Procedure.  The  ruling  upon  which  he  mainly  relied  is  the  ruling  in 
Man  Kuar  v.  Tara  Singh  (1).  In  that  case  Sir  Comer  Petheram,  the  then 
Chief  Justice,  in  delivering  the  judgment  of  the  Court,  drew  from  the 
peremptory  language  of  s.  244  of  the  Code  the  inference  that  all  such 
questions  which  were  then  before  him  should  be  decided  in  the  execution 
department  and  not  otherwise.  S.  244  has  by  a  continuous  stream  of  autho- 
rities been  held  to  apply  only  to  cases  of  dispute  between  decree-holders 
arid  judgment-debtors  or  the  representatives  of  either  of  them,  and  in  no 
[512]  case  applies  to  matters  involving  the  rights  and  interests  of  third 
parties.  The  sections  relating  to  the  claims  of  third  parties  are  s.  278 
and  the  succeeding  sections,  and  the  number  of  cases  that  have  arisen 
incases  of  claim  or  objection  by  third  parties  is  very  numerous.  It  is 
quite  true  that  that  section  provides  a  means  by  which,  without  the 
trouble  and  expense  and  delay  of  instituting  fresh  suits,  a  person  whose 
interests  are  assailed  in  the  execution  department  may  seek  his  remedy, 
and  only  then,  upon  failure  of  his  claim  or  objection,  may  be  compelled  to 
have  recourse  to  the  provisions  of  s.  283  to  declare  his  rights. 

(1)  T  A/583.  (a)  7  A.W.N.  (1887)  193, 
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Curiously  enough  the  respondent  in  this  case  had  fco  go  back  to  a  ruling 
a  dozan  years'  old  to  obtain  colour  for  his  suggestion  that  the  remedy 
under  s.  278  is  an  exclusive  and  not  a  cumulative  remedy.  It  seems 
to  us  upon  general  principles  that  no  person  can  be  excluded  from  big 
right  of  suit  by  the  provision  of  a  means  of  a  special  kind  in  certain 
circumstances,  and  we  look  in  vain  for  any  indication  tbab  the  provisions 
of  s.  278  and  the  succeeding  sections  are  intended  to  be  exclusive.  If  in 
the  conclusion  to  which  we  have  arrived  we  are  in  conflict  with  the 
ruling  in  Man  Kuar  v.  Tara  Singh,  we  have  the  entire  agreement  of  the 
present  Chief  Justice  in  the  view  we  have  taken,  and  we  think  also  that 
the  cursus  curiae  has  run  in  the  same  direction  for  many  years.  Had 
the  Legislature  intended  that  the  provisions  of  s.  278  of  the  Code  of 
Civil  Procedure  and  the  succeeding  sections  should  be  of  an  exclusive 
kind,  one  short  sentence  would  have  made  the  necessary  correction.  It 
comes  to  this,  that  the  Subordinate  Judge  in  appeal  has  decided  the  case 
wrongly  upon  a  preliminary  point.  We  find  that  there  is  a  cause  of 
action  in  this  case.  We  set  aside  the  dismissal  of  the  suit  and  remand 
the  case  to  the  lower  appellate  Court  for  re- trial  according  to  law,  under 
s.  562  of  the  Code  of  Civil  Procedure.  Costs  to  abide  the  result. 

Appeal  remanded. 


18  A.  413  =  16  A.W.N.  (1896)  129. 
[413]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Blennerhassett. 


JAGAN  NATH  (Plaintiff)  v.  GANESH  AND  OTHERS  (Defendants)* 
[2nd  June,  1896.] 

Execution  of  decree— Civil   Procedure    Code,    s.    278    et   seqq.— Effect    of    order    on 
objection  under  s.  278. 

An  order  in  favour  of  one  of  several  degree-holders  en  an  objection  under 
s.  278  of  the  Code  of  Civil  Procedure  doea  not  enure  for  the  benefit  of  other 
decree-holders  who  are  not  parties  to  the  proceedings  under  s.  ZlS.Badri  Prasad 
v.  Muhammad  Yusuf  (2)  referred  to. 

•[P.,  &  Appr.  31  M.  163  (168)  =  18  M.L.J.  26  (30)  =  3  M.L.T.  256  (259).] 

ONE  Jagan  Nath,  brought  a  suit  for  a .  declaration  that  certain 
property,  which  he  alleged  he  had  purchased  from  Shugan  Chand,  was 
not  liable  to  attachment  and  sale  in  execution  of  a  decree  held  by 
Jagmandar  Das  against  Shugan  Chand.  In  another  proceeding  between 
this  plaintiff  and  a  different  decree- holder  it  had  been  held  by  an  order 
under  s.  281  of  the  Code  of  Civil  Procedure  that  the  present  plaintiff 
was  not  the  vendee  of  the  property  claimed.  The  Court  of  first  instance 
held  that  the  decision  upon  the  former  application,  no  suit  having  been 
brought  within  limitation  to  contest  that  order,  was  final  and  binding  on 
the  plaintiff  in  this  present  suit,  and  accordingly  dismissed  the  plaintiff's 
claim.  The  plaintiff  appealed,  and  the  lower  appellate  Court  affirmed 
the  decree  of  the  first  Court  and  dismissed  the  appeal.  The  plaintiff 
appealed  to  the  High  Court. 

*  Baoond  Appeal  No.  476  of  1894,  from  a  decree  of  H.  Bateman,  Esq. /District 
Judge  of  Saharanpur,  dated  the  8th  February  1894,  confirming  a  decree  of  Babu 
fianwal  Singh,  Subordinate  Judge  of  Sharanpur,  dated  the  2nd  November  1892.  •  . 

(1)  1  A.  381. 
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18  A.  413  = 
16  A.W.N. 
(1896?  129. 


Pandit  Moti  Lai,  for  the  appellant. 

Pandit  Baldeo  Ram  Dave,  for  the  respondents. 
JUDGMENT. 

EDGE,  0.  J.;  and  BLENNERHASSETT,  J.—  The  order  which  is  final 
under  s.  283  of  Act  No.  XIV  of  1882  is  final  only  as  between  the  parties 
to  the  application  in  which  the  order  is  made  and  their  representatives. 
An  order  in  favour  of  a  decree-holder  on  an  objection  under  s.  278  does 
not  enure  for  the  benefit  of  the  other  decree- holders  who  are  not  parties 
fco  the  proceedings.  The  District  Judge  appears  to  have  thought  that  a 
decree-holder  who  obtains  an  order  in  his  favour  under  these  sections  may 
be  treated  as  representing  all  the  other  decree-holders  holding  decrees 
[414]  against  the  judgment-debtor  and  seeking  to  sell  the  same  property. 
This  is  not  the  case  of  an  order  having  been  made  in  favour  of  a  decree-holder 
at  a  time  when  several  other  decree-holders  had  obtained  attachment  of  the 
same  property.  We  say  nothing  as  to  what  might  be  the  effect  of  the 
order  under  s.  280,  s.  281  or  s.  282  in  favour  of  one  decree-holder 
so  far  as  the  other  decree-holders  were  concerned  who  had  obtained 
attachment.  This  view  is  consistent  with  the  view  taken  by  the  Full  Bench 
of  this  Court  in  Badri  Prasad  v.  Muhammad  Yusuf  (1).  We  set  aside  the 
decrees  below  and  remand  this  case  under  s.  562  of  the  Code  of  Civil 
Procedure  to  the  first  Court  to  be  disposed  of  according  to  law.  Costs  of 
this  appeal  and  in  the  Court  below  will  abide  the  result. 

.Appeal  decreed  and  cause  remanded. 


18  A.  414  =  16  ft.W.N,  (1896)  116, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Knox  and  Mr.  Justice  Blair. 


EAM  DHAN  SINGH  (Plaintiff]  v.  KARAN  SINGH  AND  ANOTHER 
(Defendants)*      [3rd  June,  1896  ] 

Civil  Procedure  Code,  s.  522  —  Award—  Appeal  —  Grounds  of  appeal  from  a  decree  pissed 
upon  a  judgment  in  accordance  with  an  award. 

Held  that  an  appeal  would  not  lie  from  a  decree  passed  upon  a  judgment  given 
according  to  an  award  merely  because  there  might  have  been  some  irregularities 
in  thn  procedure  of  the  arbitrator,  suoh  alleged  irregularities  having  been  consi- 
dered by  the  Court  whioh  passed  the  decree  and  having  been  found  by  that  Court 
not  to  be  of  suoh  a  nature  as  to  render  the  award  no  award  in  law.  Jagin  Nath 
v.  Mannu  Lai  (2),  Bindessuri  Pershad  Si'igh  v.  Jankee  Pershad  Singh  (3)  and 
Lachman  Das  v.  Brijpal  (4)  referred  to. 

[R.,  18  A.  422  (426)  ;  5  0.  C.  13  (15).] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of   the 
Court. 

Munshi  Gobind  Prasad,  for  the  appellant. 

Mr.  J.  Simeon  and  Munshi  Badri  Das,  for  the  respondents. 

JUDGMENT. 

KNOX  and  BLAIR,  JJ. — This  is  a  first  appeal  from  an  order  passed  by 
the   Judge   of   Shahjahanpur  whereby  be  remanded  a  case  for  decision 


*  First  Appeal  No.  5  of  1896,  from  an  order  of  W.F.  Wells,  Esq.,  District  Judge  of 
Bhabjabanpur,  dated  the  21st  November  1895. 

(1)  1  A,  381.  (2)  16  A.  231.  (3)  16  0.  482.  (4)  6  A.  174. 
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by  the  Court  of  the  Munsif,  in  which  Court  that  case  [415]  was  originally       1896 
instituted.     After  institution  the  parties  to  the  suit  deferred  all  the  matters     JUNE  3. 
in  dispute  between  them  to  arbitration.     For  some  reason  or  another  the 
first  reference  to  arbitration  never  reached  the  stage  of  an  award   capable     APPEL- 
of    being  embodied   in   a   decree  of   the  Court.     A  second  reference   was       LATE 
made  and  in  this  again  all  the  matters  in  dispute  were  referred  to  a  fresh      QlVJL 

arbitrator,  and  we  are  told  that   in  the  order  of  reference  it  was  se!;  out        

that  the  arbitrator  was  to  decide  these  matters  according  to  his  good  faith  18  1. i!4  = 
and  conscience.  The  arbitrator  thus  selected  received  the  reference  on  18  A.W  N. 
the  13th  of  February  1895.  He  fixed  the  18th  of  February  for  the  heai-  (1898)  116, 
ing,  and  issued  a  process  calling  upon  the  parties  to  appear  on  that  date 
together  with  such  evidence  as  they  might  have.  The  record  shows  that 
the  process  was  duly  served  upon  the  defendants,  who  are  now  respon- 
dents to  this  appeal,  and  who  stand  to  one  another  in  the  relation  of 
father  and  son.  The  respondents  said  that  they  could  not  attend  on  the 
date  fixed  and  asked  for  another  date  to  be  appointed.  As  a  matter  of  fact, 
another  date  was  fixed,  and  the  arbitrator  in  return  made  by  him  to 
the  Court  says  distinctly  that  a  process  was  issued  informing  the  parties 
of  the  date  and  that  they  did  receive  notice  of  it.  Moreover  upon  the 
date  fixed  one  of  the  defendants  did  appear  and  attend  the  proceedings 
before  the  arbitrator.  According  to  the  arbitrator's  return  that  defendant 
produced  no  evidence  of  any  kind,  and  the  arbitrator  proceeded  to  decide 
the  matter  upon  the  statements  made  before  him  by  the  appellant  and  by 
certain  persons,  whom  he  describes  as  reliable  people,  who  had  been 
present  at  the  marriage  ceremonies.  The  suit  between  the  parties  was  a 
suit  for  damages  on  account  of  breach  of  promise  of  giving  in  marriage. 

We  are  asked  by  the  vakil  for  the  respondent  to  regard  the  return  made 
by  the  arbitrator  as  a  piece  of  waste-paper  upon  which  no  realiance  can  be 
placed,  and  to  hold  that  the  various  matters  which  he  certifies  as  having 
been  done  in  proper  order  were  never  so  done  at  all.  We  see  no  reason 
why  we  should  treat  the  return  of  a  gentleman  who  is  stated  to  be  a  man 
of  position  and  reliability,  who  was  by  the  act  of  the  parities  themselves 
elevated  [416]  into  the  position  and  status  of  a  Court  to  decide  the 
matters  in  dispute  between  them,  as  though  he  were  an  unreliable  and 
irresponsible  person.  It  seems  to  us  that  we  should  extend  the  same 
consideration  and  courtesy,  if  not  more,  to  the  proceedings  of  arbitrators 
that  we  would  to  the  proceedings  of  a  Court.  If  indeed  such  proceedings 
should  on  the  face  of  them  show  that  they  were  unreasonable  or  mani- 
festly improper,  it  might  then  be  contended,  and  the  contention  would  be 
listened  to,  that  the  arbitrator  had  been  guilty  of  misconduct.  Where  the 
arbitrator  certifies  that  all  was  done  in  order,  and  there  is  no  evidence 
to  show  that  it  was  not  so  done,  we  shall  attach  the  same  presumption  that 
we  would  to  the  proceedings  of  a  Court  of  justice. 

Upon  the  return  being  made,  the  respondents  filed  a  paper  setting  out 
five  objections.  It  appears  that  the  Munsif  considered  these  objections 
and  characterised  them  as  being  absurd.  Looking  to  the  return  made 
and  to  the  absence  of  any  evidence  to  the  contrary,  we  consider  that  the 
epithet  which  the  Munsif  applied  to  them,  was  under  the  circumstances, 
justified.  He  might  have  added  that  they  were  misleading  if  not  false. 
The  plaintiff  did  produce  evidence  before  the  arbitration.  The  arbitrator 
did  inform  the  defendants  of  the  date  and  place  of  arbitration.  These 
facts  were  denied  in  the  objection  put  forward,  and  as  the  denial  was 
not  supported  by  any  evidence,  the  learned  Munsif  was  right  in  not  giving 
the  denial  preference  over  the  recorded  return  of  the  arbitrator  to  the 
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1896       contrary.     The    Munsif  held  that  there   had  been  no  miscondueb.     He 
JUNE  3.     gave  judgment  according  to  the  award. 

An  appeal  was  preferred   fco  the  learned  Judge,   who  apparently  fell 

APPEL-     into  the  error  of  considering  that  an  arbitrator,  selected  and  appointed  as 

LATE       this  arbitrator   was,  was  bound  to  put   upon  the  record  every  step  taken 

CIVIL.      by  nim    w''h  *ke   sarne  naethod  and   regularity  which  we  should  expect, 

but  do  not  always  secure,  in  proceedings  before  Courts  of  justice.     He  over- 

18  A.  414—   looked  the  certificate  of  the  arbitrator  certifying  that  a  process  had  been 

16  A.W  N.    issued  upon  the  defendants  and  received  by  the  defendants,  and,  because  he 

(1896)  116  did  not  find  the  process  upon  the  papers  in  the  record,  he  held  that  there  was 

[417]   no  proof  that  the  defendants  were  informed  of  the  date  fixed  for 

arbitration.     A  manifest  fact  to  the  contrary  which  he  overlooked  was 

the   fact  that  one  of  the  defendants  did   appear  before    the  arbitrator. 

Indeed  from  the  learned  Judge's  own  judgment  we  gather  that  the  Judge 

felt  satisfied  that  both  defendants  had  received  notice,   for  he  says  about 

the  second  defendant  who  did  not  appear  that  he   inclined  to  the  belief 

that  the  defendant  Karan  Singh  had    notice  of  the  date  of  arbitration 

and  purposely  absented  himself  in    order  to  have  a  ground  for  objection 

to  the  award  if  adverse  to  him.     It  would    be  no  wonder  if  gentlemen  of 

position  and  respectability  were  to  decline  the  office  of  arbitrator  if  they 

understood   that  their  award   was  so  completely   at  the    mercy  of  shifty 

litigants,  and  that  such  persons   had  only  to  absent  themselves  to  put  an 

end  to  the  award  if  it  proved  adverse   to  them.     The  Judge  admitted  the 

appeal,  and  on  the  ground  that  the  award  was  not  a  valid  one  set  it  aside 

and  passed  the  order  of  remand  objected  to. 

In  appeal  before  us  it  is  contended  that  no  appeal  lay  to  the  Judge. 
We  think  that  under  the  circumstances  no  appeal  did  lie.  The  decree 
passed  by  the  Muusif  was  in  accordance  with  the  award,  it  was  not  in 
excess  of  it,  and  it  was  passed  after  the  objections  raised  under  s.  521  of 
the  Code  of  Civil  Procedure  bad  been  decided  by  the  Munsif  and  held  to 
be  of  no  effect.  It  was  not  therefore  the  case  of  a  decree  given  without  a 
judicial  determination  whether  there  had  or  had  not  been  an  award. 
Mr.  Simeon,  who  appears  for  the  respondents,  pressed  us  with  the  case  of 
Jagan  Nath  v.  Mannu  Lai  (I).  In  that  case  the  contention  was  that  the 
person  who  had  made  the  reference  to  arbitration  was  not  competent 
under  the  circumstances  to  make  the  reference,  and  that,  as  it  was  ha  who 
was  dead,  the  reference  and  the  award  were  not  binding  after  bis  death. 
In  other  words,  tho  Judge  who  entertained  that  appeal  had  to  deal  with 
a  memorandum  which  raised  the  question  whether  there  had  been  any 
valid  submission  to  arbitration,  and  whether  in  consequence  there  had 
been  any  arbitration  of  award  [418]  at  all,  not  whether  there  had 
been  in  the  course  of  the  arbitration  certain  irregularities  of  pro- 
cedure, or  whether  there  had  been  any  mis-appreciation  of  evidence. 
We  are  also  referred  to  the  case  of  Bindessuri  Prasad  Singh  v. 
Janlcee  Prashad  Singh  (2).  The  learned  Judges  who  decided  that  case 
held  that  an  appeal  did  lie  under  .the  circumstances.  The  case  they 
had  to  deal  with  was  that  of  an  award  filed  under  the  provisions 
of  s.  526  of  the  Code  of  Civil  Procedure,  and  the  contention 
raised  in  the  appeal  was  that  the  Subordinate  Judge  had  no  jurisdiction 
to  enteriain  the  application,  that  the  submission  to  arbitration  was  indefi- 
nite and  vague,  and  the  powers  given  to  the  arbitrator  were  not  defined. 
These  were  matters  which,  as  they  went  to  the  root  of  the  question 


(1)  16  A.  231. 


(2)  16  G.  482. 
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whether  there  had  been  any  submission  to  arbitration,  and  in  consequence 
any  award,  the  Judge  had  jurisdiction  to  enter  upon  and  determine  in 
appeal  The  only  plea  in  that  case  which  at  all  corresponds  with  the 
plea  taken  in  the  present  case  was  the  plea  that  the  arbitrator  took 
no  evidence  and  proceeded  in  the  absence  of  the  objector.  The  learned 
Judges  passed  this  plea  over  in  entire  silence,  and,  we  think,  rightly 
so,  for  we  find  that  the  Subordinate  Judge  had  considered  the  last 
named  objections  and  come  to  a  determination  upon  them.  The  raising 
of  them  in  appeal  under  such  circumstances  would  not  by  itself 
give  room  for  an  appeal  to  be  entertained.  The  Full  Bench  decision 
of  this  Court  in  Lachman  Das  v.  Brijpal  (1)  laid  down  that  an  appeal  lies 
from  a  decree  passed  in  accordance  with  an  award  when  such  decree  is 
impugned  on  the  ground  that  there  was  no  award  in  law  or  in  fact  upon 
which  Judgment  and  decree  could  follow  under  s.  522  of  the  Oode  of 
Civil  Procedure.  To  use  the  words  employed  by  Mr.  Justice  Oldfield  : — 
"  An  appellate  Court  must  so  far  look  behind  the  decree  as  to  see  whether 
the  thing  called  an  award  is  an  award  which  the  Code  of  Civil  Procedure 
contemplates."  The  objection  in  that  case  was  that  an  umpire  had  been 
appointed  by  the  Court  to  sit  with  the  arbitrators  when  the  reference  gave 
no  power  to  the  Court  to  appoint  an  umpire.  We  have  looked  into 
f419]  every  one  of  the  pleas  raised  before  the  lower  appellate  Court  in 
appeal.  They  are  all  pleas  which  raise  the  question  of  misconduct  or 
corruption  or  irregularity  in  procedure.  Not  one  of  them  raised  the  ques- 
tion that  there  had  been  any  defect  in  submission  or  any  want  of  deter- 
mination by  the  Subordinate  Judge  upon  the  pleas  raised.  So  far  as  the 
pleas  were  concerned,  there  had  been  a  valid  submission  to  arbitration,  and 
the  only  defects  alleged  in  the  award  were  defects  of  detail  and  procedure 
which  the  Court  below  held  to  be  unfounded.  There  had  been  an  award 
proved  good  and  valid  in  spite  of  the  objections  raised.  Judgment  had 
been  given  in  accordance  with  that  award  and  no  appeal  lay.  We  accord- 
ingly decree  this  appeal  with  costs,  set  aside  the  decree  of  the  lower 
appellate  Court  and  restore  that  of  the  Munsif. 

Appeal  decreed. 


18  A.  419  =  18  A.W.N.  (1896),  121. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Knox  and  Mr  Justice  Aikman. 


EAM  DAS  (Objector)  v.  THE  SECRETARY  OF  STATE  FOR  INDIA  IN 
CoursClL  (Decree-holder.)*      [5th  June,  1896.] 

Civil  Prc.ci.dure  Code,  s.  411 — Suit  in  forma  pauperis—  Court-fee  vaijikle  out   of   the 
subject-matter  of  the  suit — Mode  of  realization  of  Court-fee  by  Government. 

In  a  suit  brought  in  forma  paupet is  the  plaintiff  was  successful,  and  the  deoree 
directed  that  the  court-fee  which  would  have  been  payable  had  the  suit  not  been  in 
forma  pauperia  should  be  the  first  charge  on  the  property  the  eubject-matcer  of  the  suit 
and  should  be  recoverable  from  the  defendant  in  the  same  manner  as  the  costs  of  the 
suit.  Held,  that  it  was  not  necessary  for  Government  to  bring  a  separate  suit  to  recover 
the  court-fee,  but  that  the  same  might  be  realized  from  the  property  the  subject  of  the 
suit  by  proceedings  in  execution. 
[R.,  33  C.  1040  (1046)  =  10  C.W.N.  857  (861).] 

*  First  Appeal  No.  44  of  1894,  from  an  order  of  Babu  Baijnatb,  Subordinate  Judge 
of  Agra  dated  the  2nd  December  1893. 

(1)  6  A.  174. 


1896 

JUNE  3. 

APPEL- 
LATE 
CIVIL. 

18  A.  414  = 

16  A.W.N. 
(1896)  116. 
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16  A.W.N. 

(1896)  121. 


THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Knox,  J. 

Babu  Durga  Gharan  Banerji  for  the  appellant. 
Mr.  E,  Chamier  for  the  respondent. 

JUDGMENT. 

KNOX,  J. — This  is  a  first  appeal  from  an  order  passed  by  the  Subor- 
dinate Judge  of  Agra.  The  circumstances  which  led  up  to  the  order 
appealed  from  are  as  follows  : — 

[420]  Mabant  Ram  Das  was  permitted  to  use  in  forma  pauperis  one 
Ram  Anuj  Das.  He  obtained  a  decree  for  the  property  claimed,  and 
that  decree  further  directed  that  "  under  s.  411  of  the  Code  of  Civil 
Procedure  the  amount  of  court-fee  due  to  the  Government  be  the  first 
charge  upon  the  property  the  subject-matter  of  this  suit,  and  be  recover- 
able from  the  defendant  in  the  same  manner  as  the  costs  of  this  suit.  " 
Execution  proceedings  were  instituted  by  the  Secretary  of  State  with  a 
view  to  the  recovery  of  the  court-fees,  and  the  Court  in  which  they  were 
instituted  was  asked  to  realize  the  ,  amount  decreed  by  attachment  and 
sale  of  the  judgment-debtor'a  property  entered  in  the  inventory  annexed 
to  the  petition.  The  property  entered  in  the  inventory  was  property  the 
subject-matter  of  the  original  suit.  Orders  were  issued  'to  an  amin  to 
attach  the  property  mentioned  above.  That  officer  returned  a  report  to 
the  effect  that  the  property  in  question-was  no  longer  in  the  possession  of 
the  judgment-debtor,  but  had  passed  into  the  possession  of  Ram  Das. 
Ram  Das  filed  an  objection  stating  that  the  application  for  execution 
should  not  be  granted  in  the  manner  prayed  for,  inasmuch  as  the  decree 
distinctly  specified  that  the  costs  asked  for  should  be  recovered  from  Ram 
Anuj  Das,  and  the  property  applicant  sought  to  attach  was  no  longer 
the  property  of  Ram  Anuj  Das.  This  objection  was  disallowed  by  an 
order,  dated  the  2nd  of  December,  1893,  and  it  is  from  this  particular  order 
that  the  present  appeal  has  been  filed. 

The  Subordinate  Judge  holds  that  the  property  was  liable  and  could 
be  attached  irrespective  of  the  fact  whether  or  not  ib  was  in  the  posses- 
sion of  the  person  ordered  by  the  decree  to  pay  the  court-fees. 

It  is  contended  that  the  Secretary  of  State  is  not  authorised  to  re- 
cover court-fees  from  any  person  other  than  the  person  ordered  by  the 
decree  to  pay  the  same,  and  that  if  the  property  be  liable  on  the  ground 
that  the  uourt-fees  have  been  declared  a  first  charge  upon  it,  then  the 
liability,  if  it  can  be  enforced  at  all,  can  only  be  enforced  by  a  separate 
suit  in  the  same  way  as  any  other  charge. 

[421]  It  is  unfortunate  that  the  language  used  in  the  decree  did  nofr 
follow  the  language  of  s.  411.  The  word  "  also  "  has  been  omitted,  and 
its  omission  has  not  doubt  helped  the  contention  advanced  by  the  appel- 
lant. By  s.  411  of  the  Code  of  Civil  Procedure  the  court-fees  which 
would  have  been  payable  had  not  the  plaintiff  been  allowed  to  sue  as  a 
pauper  are  to  be  calculated  by  the  Court  should  the  plaintiff  succeed. 
When  so  calculated  the  amount  is  declared  by  operation  of  law  to  be  a 
first  charge  on  the  subject-matter  of  the  suit.  But  this  is  not  all  that  the 
law  provides.  The  amount  is  also  one  which  shall  be  recoverable  by  the 
Government  from  any  party  ordered  by  the  decree  to  pay  the  same  in  the 
same  manner  as  costs  of  a  suit  are  recoverable. 

Mr.  Justice  West  in  delivering  judgment  in  Ganpat  Putaya  v.  The 
Collector  of  Kanara  (1)  upon  the  law  as  it  stood  in  1875,  when  s.  309 

(l)  1  B.  7, 
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of  Acb  No.  VIII  of    1859  was  in   force,  said   that  the  provision  in  that       1896 

section  declaring  that  the  fees  shall  be  recoverable  by    Government  from     JUNE  5. 

any  party  ordered  by  the  decree  to  pay  the  same  in  the   same  manner  as 

costs  of  suit  are  recoverable  did  not  preclude  the   Crown  from   urging  its     APPEL- 

prerogative    and    insisting   upon  its  right    to  precedence.     He    gave  the       LATE 

Crown  the  first  claim  on  the  proceeds  of  the    pauper  sail.     It  was  upon      CIVIL. 

this  case  probably  that  the  words  : — "  Such  amount  shall  be  a  first  charge 

on  the    subject-matter    of  the    suit"    were    introduced    into  s.  411    of  ISA.  419  = 

the  present  Code.  1B  A.W.N. 

I  am  not  prepared  to  accede  to  the  contention  thai  the  first  charge  (1MB)  HI. 
thus  created  can  only  be  enforced  by  a  separate  suit  brought  by  the  Govern- 
ment. I  do  not  think  this  was  the  intention  of  the  Legislature.  The 
intention  appears  to  me  to  have  been  to  give  the  Secretary  of  State  a  right 
to  recover  the  court-fees  in  the  same  way  as  if  they  had  been  costs  in  the 
suit,  either  generally  from  the  person  or  property  of  any  one  ordered  by 
the  decree  to  pay  the  same,  or  from  the  property  the  subject- matter  of  the 
suit.  It  may  be  urged  that  if  this  was  the  intention  of  the  Government  it 
could  have  been  expressed  in  clearer  terms.  This  is  true  :  but  as  I  believe 
[422]  this  to  have  been  the  intention  of  the  legislature,  I  would  give 
effect  to  it. 

AIKMAN,  J. — The  question  for  decision  in  this  appeal  is  one  of  con- 
siderable difficulty.  The  wording  of  the  latter  portion  of  s.  411  of 
the  Code  of  Civil  Procedure  is  not  so  clear  as  it  might  be,  but  I  cannot 
think  that  the  intention  of  the  Legislature  was  to  compel  Government  to 
bring  a  separate  suit  in  a  case  like  the  present  to  recover  the  value  of  the 
court-fees  which  the  plaintiff  was  relieved  from  paying  on  his  plaint  owing 
to  his  being  a  pauper.  The  result  of  such  a  suit  would  be  a  foregone 
conclusion,  and  it  would  only  entail  additional  expense  and  trouble.  I 
therefore  concur  in  the  order  of  my  brother  Knox.  I  may  add  that  if  the 
lower  Court  in  its  decree  in  the  pauper  suit  bad  made  tbe  plaintiff  as  well 
as  tbe  defendant  liable  for  the  value  of  tbe  Court-fees,  as  I  think  ought  to 
be  done  in  such  cases,  the  present  difficulty  would  not  have  arisen. 

By  the  Court. 

We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


18  A.  422  (F.B.i  =  16  A.W.N.    (1896)  137. 

FULL  BENCH. 

Before  Sir  John  Edge.  Kt ,  Chief  Justice,  Mr.  Justice 

Knox,  Mr.  Justice  Blair,    Mr.  -Justice  Banerji,  Mr.  Justice 

Aikman  and  Mr.  Justice  Blennerhassett. 


IBRAHIM  ALT  AND  ANOTHER   (Plaintiffs)  v.  MOHSIN  ALI  (Defendants).* 

[8th  June,  1896.] 

Civil  Procedure  Code,  ss,   521,   522 — Award—  Decree  on  judgment  in  accordance   with 
award— Appeal. 

Where  a  decree  has  been  made  upon  a  judgment  given  upon  an  award  and  is 
not  in  excess  of  and  is  in  accordance  with  the  award,  an  appeal  from  such  decree 
will  lie  on  the  ground  that  the  so-called  award  upon  which  the  judgment  and 
decree  are  based  is  from  one  cause  or  another  no  award  in  law. 


*  First  Appeal  No.  146  of  1894,  from  a  decree  of  H.G.  Pearse,  Esq.,  District  Judge 
of  Agra,  dated  the  2nd  April  1894. 
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j  age  Where  an  application  to  set  aside  an  award  on  the  ground  of  the  misconduct 

of  an  arbitrator  has  been  made  under  s.  521  of  the  Code  of  Civil  Procedure,  and 

JUNE  8.  suoh  application   has  been   refused  after  judicial    determination   and  a   decree 

made  under  s.  522  of  the  Code,  which  is  in   accordance  with   and  not   in  [423] 

FULL  excess  of  the  award,  no  appeal  based  upon  any  similar   ground  will  lie  from  the 

r»    .,_„  decree  si   made.     But  an   appeal  will   lie  in  the  case  last  mentioned  where,  an 

'  application  to  set  aside  the  award  on  the  ground  of  misconduct  of  the  arbitrator 

1R  A    499  having  been  made,  the   Court  han   passed  its   decree  without   considering  suoh 

application,  or   where  the  Court  has  not  allowed  sufficient  time  to  the  parties  to 

(F.B.)=  nie  objections  to  the  award.  Bhagirath  v.  Ram  Ghulam  (1)  approved.  Maharajah 

16  A.W.N.  Joymuvgal  Singh  Bahadoor  v.  Mohun  Ram  Matwaree  (2),  Nandram  Daluram  v. 

(1896)  137.  Nemchand  Jadavchand  (3)  and  Luchman  Das  v.  Brijpal  (4)  referred  to. 

[F.,  16Ind.  Gag.  595  ;  R.,29  A.  457  =  4  A.L.J.  455  =  A.W.N.  (1907)  117;  29  A,  534  = 
4  A.L.J.  450  =  A.W.N.  (1907)  184  ;  22  A.W.N.  195  ;  19  Ind.  Cas.  348  (352)  ;  2 
N.L.R.  81  (83)  ;  5  0.0.  13  (15)  ;  6  S.L.R.  168  (175).] 

THE  plaintiffs  in  the  suit  out  of  which  this  reference  arose  were  gona 
of  a  certain  ivaqif,  and  brought  their  suit  under  s.  539  of  the  Code  of  Civil 
Procedure  against  their  brother  the  mutaiualli  of  the  endowed  property, 
charging  him  with  various  acts  of  misconduct  in  the  management  of  the 
property  and  praying  as  their  principal  reliefs  that  a  new  manager  might 
be  appointed  for  the  endowed  property  ;  that  the  defendant  might  be 
called  on  to  render  accounts,  and  that  instructions  might  be  given  for  the 
future  management  of  the  endowed  property. 

The  defendant  filed  a  lengthy  written  statement,  into  the  debails  of 
which  it  is  not  necessary  to  enter,  for  after  the  framing  of  issues  by  the 
Court  the  parties  agreed  that  the  case  should  go  to  arbitration. 

Three  arbitrators  were  appointed,  two  of  whom  agreed  in  delivering 
an  award  in  favour  of  the  mutawalli  defendant,  while  the  third  arbitrator 
delivered  a  dissentient  opinion  in  favour  of  the  plaintiffs.  Objections  were 
taken  by  the  plaintiffs  to  the  award,  these  objections  being  mainly  as  to 
certain  alleged  irregularities  in  the  procedure  of  the  arbitrators,  which, 
It  was  said,  amounted  to  misconduct  on  their  part.  The  objections  did  not 
amount  to  an  allegation  of  any  circumstance  such  as  would  have  rendered 
the  award  void  ab  initio. 

The  Court  (District  Judge  of  Agra)  considered  the  plaintiffs'  objec- 
tions, and  held  that  the  acts  attributed  to  the  arbitrators,  even  if  consi- 
dered as  proved,  amounted  only  to  irregularities,  which  would  not  vitiate 
the  award  and  which  must  be  considered  to  have  been  waived,  inasmuch 
as  no  objection  was  taken  at  the  time  when  [424]  the  arbitration  was 
going  on.  The  Court  accordingly  overruled  the  objections  and  passed  a 
decree  in  accordance  with  the  award  of  the  majority  of  the  arbitrators. 

Against  this  decree  the  plaintiffs  appealed  to  the  High  Court,  urging 
similar  objections  to  those  which  they  had  filed  in  the  Court  bolow  against 
the  award.  On  the  appeal  coming  on  for  hearing  before  a  Division  Bench 
a  preliminary  objection  was  raised  that  no  appeal  lay  under  the  circum- 
stances of  the  case.  Upon  this  objection  baing  raised,  the  following  order 
of  reference  was  passed  :  — 

BANERJI  and  AIRMAN,  JJ. — "  This  ia  an  appeal  from  a  decree  made 
upon  a  judgment  given  in  accordance  with  an  award  of  arbitrators.  It  ia 
not  alleged  that  the  decree  is  in  excess  of,  or  not  in  accordance  with,  the 
award.  The  objections  raised  in  fcha  Court  below  in  reference  to  the 
award  were  objections  under  s.  521  of  the  Code  of  Civil  Procedure 
imputing  misconduct  to  the  arbitrators.  They  were  considered  by  the 

(1)  4  A.  283.  -    (2)  23  W.R.  429. 

(3)  17  B.  357.  (4)  6  A.  174. 
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Lower  Court  and  overruled.  The  same  objections  have  been  repeated 
in  the  memorandum  of  appeal  before  us.  The  first  question  which 
arises  for  consideration  is  whether  an  appeal  lies  from  the  decree  on 
the  grounds  on  which  this  appeal  has  been  preferred.  The  question  is 
one  of  difficulty,  and  the  rulings  of  the  different  High  Courts  on  fcbe  point 
are  not  unanimous.  In  this  Court  also  there  has  baen  a  conflict  of 
decisions  on  the  point.  We  may  refer  to  the  ruling  of  the  Full  Bench  in 
Luchman  Das  and  another  v.  Brijpal  and  another  (1),  .to  Bhagirath  v. 
Bam  Ghulam  (2<,  Muhammad  Ismail  Khan  v.  Imam  Ali  Khan  (3), 
Sreenath  Ghose  v.  Raj  Chandra  Paul  and  others  (4),-  and  the  ruling  of  their 
Lordships  of  the  Privy  Council  in  Maharajah  Joymungul  Singh  Bahadur 
v.  Mohun  Ram  Marwaree  (5).  In  view  of  these  conflicting  rulings  and  the 
importance  of  the  question,  we  refer  it  to  a  Full  Banch,  and  we  direct  that 
this  appeal  be  laid  before  the  Honorable  the  Chief  Justice  for  the  appoint- 
ment of  a  Full  Bench  to  decide  the  question." 

[425]  The  reference  was  accordingly  laid  before  a  Full  Bench  of  the 
whole  Court, 

Babu  Jogindro  Nath  Chondhri  for  the  appellant?. 

Munshi  Ram  Prasad  for  the  respondent. 

The  judgment  of  the  Court  [EDGE,  C.J.,  KNOX,  BLAIR,  BANERJI, 
AIKMAN  and  BLENNERHASSETT,  JJ.,]  was  delivered  by  EDGE,  C.  J. 

JUDGMENT. 

The  plaintiffs  have  brought  an  appeal  from  a  decree  which  was  passed 
on  a  judgment  given  in  accordance  with  an  award  which  had  been  made 
by  two  out  of  three  arbitrators  who  had  been  appointed  by  an  order  of 
Court  under  Chapter  XXXVII  of  the  Code  of  Civil  Procedure.  The  order 
of  reference  provided  for  an  award  being  made  by  the  majority.  The 
grounds  of  appeal  made  allegations  of  misconduct  against  the  arbitrators. 
It  is  not  necessary  to  consider  whether  the  matters  alleged,  if  true, 
amounted  to  misconduct  within  the  meaning  of  s.  521  of  tho  Code  of 
Civil  Procedure.  A  preliminary  objection  was  taken  to  the  hearing  of 
the  appeal  on  the  ground  that  the  concluding  sentence  of  s.  522  of  the 
Code  prohibited  the  appeal.  The  question  as  to  whether  an  appeal  could 
be  entertained  from  a  decree  made  in  accordance  with  section  522  of  the 
Code  on  the  ground  of  misconduct  of  the  arbitrator  or  arbitrators  was 
referred  to  the  Full  Bench.  We  may  mention  here  that  against  the  award 
which  was  made  in  this  case  objections  were  duly  taken  under  s.  521  of 
the  Code  in  the  Court  below  and  thai;  the  Court  heard  and  determined 
those  objections,  and  having  determined  them  gave  judgment  in  accord- 
ance with  the  award.  One  of  those  objections  raised  the  question  of  the 
alleged  misconduct  of  the  arbitrators. 

On  behalf  of  the  respondent  it  was  contended  that  a  decree  which 
was  in  accordance  with  s.  522  was  under  all  circumstances  unappealable. 

On  behalf  of  the  appellants  it  was  contended  that  when  objections 
are  taken  under  s.  521  to  an  award  an  appeal  lies  from  a  decree  made 
under  s.  522  on  a  judgment  given  in  accordance  with  that  award, 
whether  or  not  the  Court  acticg  [426]  under  s.  522  heard  and  determined 
the  objections  raised  under  s.  521. 

In  the  course  of  the  argument  the  following  cases  were  cited : — 
Anund  Mohun  Paul  Choivdhry  v.  Ram  Kishen  Paul  Choiudhry  (6),  Ramo- 
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noogra  Chobey  v.  Musammat  Putmoota  Chobayan  (1),  Sreenath  Ghose  v. 
Raj  Chunder  Paul  (2),  In  the  matter  of  the  petition  of  Sheikh  Ilahi  Bax  (3), 
Muhammad  Ismail  Khan  v.  Imam  Ali  Khan  (4),  Kir  pa  Ram  v.  Laljit  (5), 
Ram  Dhan  Singh  v.  Karan  Singh  (6),  Sashti  Charan  Ohatterjee  v. 
TaraJc  Chandra  Chatter -jee  (7),  Maharajah  Joymungul  Singh  Bahadoor  v. 
Mohun  Ram  Marwaree  (8).  Boonjad  Mathoor  v.  Nathoo  Shahoo  (9), 
Lachman  Das  v.Brijpal  (10),  Venkayya  v.  Venkatappayya  (11),  Nandram 
Daluram  v.  Nemchand  Jadavchand  (12),  Jagan  Nath  v.  Mannu  Lai  (13), 
and  Sujan  Rai  v.  Jhabba.  (14). 

Some  of  these  case's  appear  to  us  to  have  little  or  no  bearing  on  the 
point  before  us.  The  case  before  their  Lordships  of  the  Privy  Council,  viz., 
Maharajah  Joymungul  Singh  Bahadoor  v.  MohunRam  Marwaree  (8)  was  one 
in  which  the  Court  which  had  made  the  order  for  reference  had  not  allowed 
sufficient  time  for  the  filing  of  objections  to  the  award.  It  is  obvious  from 
the  judgment  in  that  case  that  their  Lordships  of  the  Privy  Council  con- 
sidered that  if  the  Court  which  made  an  order  of  reference  did  not  allow 
sufficient  time  for  filing  objections  to  the  award  when  made,  an  appeal  lay  ; 
and  it  may  be  inferred  from  that  judgment  that,  when  the  Court  had  heard 
and  determined  objections  filed  to  the  award  and  then  made  a  decree  in 
accordance  with  the  award,  no  appeal  lay  in  respect  of  any  of  the  matters 
included  in  the  objections. 

The  decree  which  is  unappealable  by  reason  of  section  522  of  the 
Oode  is  a  decree  made  on  a  judgment  given  upon  an  award,  and  [427]  which 
is  not  in  excess  of,  and  is  in  accordance  with,  the  award.  Now  in  some 
of  the  cases  to  which  we  have  been  referred  there  was  no  award.  A 
decree  which  purports  to  be  passed  under  section  522  on  a  document 
which  is  not  in  fact  an  award  is  a  decree  the  appeal  against  which  is 
not  prohibited.  There  must  be  an  award  for  the  prohibition  of  section  522 
to  apply.  As  was  pointed  out  by  the  Bombay  High  Court  in  Nandram 
Daluram  v.  Nemchand  Jadavchand  (12),  where  three  only  out  of  four 
arbitrators  who  were  appointed  to  make  an  award,  professed  to  make 
an  award,  the  result  was  that  there  was  no  valid  award,  in  fact,  no  award 
which  was  not  void  ab  initio.  Arbitrators  are  tribunals  with  limited 
powers.  Their  powers  must  be  exercised  in  accordance  with  the  agree- 
ment of  reference  and  the  order  of  the  Court,  and  within  the  period  allowed 
by  the  Court,  and  before  the  Court  has  by  order  superseded  the  arbitra- 
tion. What  we  mean  is  that,  if  the  order  requires  that  the  award  shall  be 
by  a  majority  of  the  arbitrators  agreeing,  it  is  no  award  if  it  is  not  made 
by  such  majority.  In  the  case  of  a  private  arbitration,  if  by  the 
agreement  of  reference  the  award  is  to  be  made  by  all  the  arbitrators, 
it  is  no  award  unless  it  is  made  by  all  the  arbitrators,  and  unless  they  all 
agree  in  it.  If  the  power  of  the  arbitrators  i3  revoked,  as,  for  example, 
by  the  Court  passing  an  order  superseding  the  arbitration  under  Chapter 
XXXVII  of  the  Code,  or  if  the  period  fixed  for  making  the  award  has 
expired  before  the  award  is  made,  the  arbitrators  have  no  longer  seisin 
of  the  reference,  and  they  are  functi  officio  and  cease  to  have  any  more 
power  to  make  an  award  than  the  man  in  the  street.  In  such  cases  any 
award  which  they  might  purport  to  make  would  be  void  ab  intitio.  It 
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would  in  fact  be  no  award  in  the  arbitration.     It  being  a  condition  preee-       1896 
dent  to  the  non-appealability  of  a   decree  under  section  522  of  the  Code     JUNE  8. 

that  there  should  hava  been  an  award,  it  follows  that  where  there  was  no        

award,    ia    such  peases  as  we  have  put,  the  making  of  the  decree  was      FULL 
without  jurisdiction,  and  an  appeal- lay.     We  do  not  mean  to  imply  that    BENCH. 
the  instances  feo  which  we  have  referred  are  exhaustive  of  the  cases  in  which         jT^no 
the  document  purporting  to  ba  an  [428]  award  would  in  reality  ba  no  award.    " _  ' 
In  the  case  of  Lachman  Das  v.  Brijpal  (1),  which,  being  a  Full  Bench  deci-        ^  m  M 
aion  of  this  Court,  was  pressed  upon  us,  there  was  in  fact  no  award.     An          '     '    ' 
umpire  whom  the  Court  was  not  authorized  in  that  case  to   appoint  was 
appointed  by  the  Court  and  had  acted,  and  it  followed  that  the  award  made 
by  him  was  no  award.  Another  objection  was  that  the  award  was  not  made 
within  the  period  allowed  by   the    Court.     A  further  objection   was  that 
Lichman  Das  was  not  a  party  to  the  reference.     Now  these  were  all  four 
good  grounds  which,  if  substantiated  in  fact,  showed  that,  so  far  as  Lach- 
man Das  was  concerned,  there  was  no  award  at  all,  although  there  was  a 
document  which  purported  to  be  an  award.  In  our  opinion  the  observations 
of  the  Chief  Justice  in  that  case  which  went  beyond  what  was  necessary 
to  show  that  there  was  no  award  in  the  ordinary  legal    meaning  of  the 
term  affecting  Lichman  Das  upon  which  a5 decree iaff acting   his  interests 
could  be  passed  were  purely  obiter  dicta.     We  may   say  that  we  do  not 
agree  with  the  obiter  dicta  which  fell  from    the   learned  Chief  Justice  in 
that  case.     We  think  that  the  law  on  this  particular  point  and  the  reason 
for  it  are  very  correctly  summarized  by  Mr.  Justice  Straight  in  Bhagirath 
v.  Ram  Ghulam  (2). 

Another  condition  to  a  decree  under  s.  522  being  unappealable  is  that 
there  should  have  been  a  judgment  in  accordance  with  an  award.  In  our 
opinion  a  further  condition  precedent  to  the  decree  is  that  the  Court 
should  hear  and  determine  any  objection  raised  under  s.  521.  S.  522 
enables  the  Court  to  pass  judgment  in  accordance  with  the  award,  if  it 
sees  no  cause  to  remii  the  award,  or  if  no  application  has  been  made  to 
set  aside  the  award,  or  if  the  Court  has  refused  an  application  to  set 
aside  the  award.  It  follows  that  if  anj  application  to  set  aside 
an  award  is  made,  the  Court  cannot  proceed  to  give  judgment  in 
accordance  with  the  award  until  it  has  refused  the  application,  and 
the  Court  is  not  competent  to  refuse  the  application  without  considering 
and  determining  it.  So,  in  our  opinion,  when  an  application  to  set  aside  an 
award  has  been  made,  and  has  not  been  judicially  determined,  the  Court  is 
not*  [429]  competent  to  proceed  under  section  522,  and  if  it  does  proceed 
under  that  section  and  make  a  decree,  there  is  no  prohibition  in  that  section, 
against  an  appeal  from  a  decree  made  under  those  circumstances.  If,  how- 
ever, an  application  to  set  aside  an  award  is  made  on  the  ground  of  the 
misconduct  of  an  arbitrator,  and  that  application  is  refused  after  judicial 
determination  and  a  decree  made  under  section  522  which  is  in  accordance 
with  the  award  and  not  in  excess  of  it,  no  appeal  lies.  The  award  is  not 
a  void  award  in  such  a  case,  even  though  the  Court  may  have  wrongly  do- 
cided  the  question  of  misconduct.  At  the  most  ib  might  be  a  voidable  award, 
and  the  Legislature  has  not  chosen,  and  we  think  rightly,  to  allow  an 
appeal  from  the  judicial  decision  of  a  Court  on  a  question  of  the  corruption 
or  misconduct  of  an  arbitrator.  The  Court  having  decided  rightly  the 
question  raised  by  an  application  under  section  521  against  the  applicant 
there  is  an  award  within  the  meaning  of  section  522  in  accordance  with 

(1)  6  A.  174,  (2)  4  A.  283. 
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which  judgment  can  be  given  and  a  decree  made  under  that  section.  We  may 
point  out  in  conclusion  that  the  decision  of  the  Privy  Council  to  which  we 
have  referred  shows  that  a  Court  before  acting  under  s.  522  of  the  Code 
must  allow  the  parties  the  time  prescribed  by  the  Indian  Limitation  Act  for 
filing  their  applications  to  set  aside  the  award. 

In  our  view  of  the  law  the  preliminary  objection  to  this  appeal  is  well 
founded  and  the  appeal  does  not  lie.  With  this  opinion  the  appeal  will  go 
back  to  the  Bench  which  made  the  reference. 

In  accordance  with  the  above  opinion  the  appeal  was,  on  the  lOfch 
of  July  1896,  dismissed  by  the  Division  Bench  (Banerji  and  Aikman,  JJ.) 
which  bad  made  the  reference. 


18  A.  430  =  16  A.W.N.  i(1896)  140. 
[430]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,    Chief  Justice,  and  Mr.  Justice 
Blennerhassett, 


SHAM  CHAND  AND  OTHERS  (Plaintiffs)  v.  BAHADUR  UPADHIA 

[(Defendant)*     [9th  June,  1896.] 

Act  No.  XV  of  1877  (2ndtan  Limitation  Act)  Sch,  ii,  Arts.  62, 120— Suit  to  recover  "haq- 
i-chaharum"  suit  for  money  hid  and  received — Limitation. 

Held  that  the  limitation  applicable  to  a  suit  by  a  zimindar  to  recover  "haq-i- 
chaharum"  alleged  to  be  payable  to  him  by  custom  on  the  sale  of  a  house  was 
that  prescribed  by  art.  120  of  the  second  schedule  of  the  Indian  Limitation  Act, 
1877,  and  not  that  prescribed  by  art.  62.  Eirath  Chani'v.  Ganesh  Prasad  (1) 
approved.  Nankuv.  The  Board  of  Revenue  for  ths  N.  W.P,  (2)  referred  to. 
Baghu  Nath  Prasad  v.  Girdhari  Das  (3)  dissented  from. 

THE  plaintiffs  brought  their  suit  on  the  allegation  that  they  were 
entitled  under  a  custom  prevailing  in  a  village  of  which  they  were  zamin- 
dars  to  one-fourth  of  the  purchase  money  received  by  any  ryofc  in  the  vil- 
lage on  a  sale  of  any  grove  or  scattered  timber  or  the  materials  of  a  house. 
They  alleged  that  the  defendants  had  sold  a  certain  grove  in  the  village 
by  a  sale-deed,  dated  the  2nd  May  1889,  fora  sum  of  Bs.  375  and  bad 
not  paid  them  one-fourth  of  the  price,  which  they  accordingly  claimed. 
The  suit  was  filed  on  the  3rd  January  1893. 

The  defendants  inter  alia  raised  the  plea  that  the  suit  was  barred  by 
limitation. 

The  first  Court  (Munsif  of  Benares)  held  that  under  the  ruling  of  the 
High  Court  in  Baghunath  Prasad  v.  Girdhari  Das  (3)  article  62  of  the 
second  schedule  of  Act  No.  XV  of  1877  applied,  and  that  the  suit  was 
barred  by  limitation. 

The  plaintiffs  appealed  and  the  lower  Appellate  Courb  (Subordinate 
Judge  of  Benares),  in  view  of  the  ruling  mentioned  [431]  above,  dismissed 
the  appeal.  The  plaintiffs  appealed  to  the  High  Oourt. 

Mr.  D.  N,  Banerjee  and  Babu  Jogindro  Nath  Chaudhri  for  the 
appellants. 

Mr.  Abdul  Raoof  and  Munshi  Jwala  Prasad  for  the  respondents. 

*  Second  Appeal  No.  5 12  of  1894,  from  a  decree  of  Babu  Nilmadhub  Roy,  Sub- 
ordinate Judge  of  Benares,  dated  the  14th  March  1891,  confirming  a  decree  of  Maulvi 
Mubarak  Husain,  Munsif  of  Benares,  dated  the  7th  September  1893. 

[In  16  A.W.N.  (1896)  140,  this  oase  is  cited  on  Second  Appeal  No.  512  of  1896. 
ED.} 

(1)  2  A,  358,  (2)  1  A.  444. 

(3)  13  A.W.N.  (1893)  65. 
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EDGE,  C.J.  and  BLENNERHASSETT,  J. — This  was  a  suit  by  the  zemin-    JDNE  10' 
dar  to  recover  his  haq-i-chaharum,  which  was  payable  by  the  custom  of  the      . 
place  to  the  zemindar  on  a  sale.     The  suit  was  brought  more  than  three 
years  after  the  sale  and  within  six  years  from  the  sale.     The  question  is       LATE 
whether  article  62  or  article  120  of   the  second  schedule  of  Act  No.    XV      CIVIL, 
of  1877  applies.     The  Courts  below  applied   article  62.     The  first  Court        ~ —   _ 
dismissed  the  suit  on  the  ground  of  limitation  ;  the  lower  appellate  Court  w 

dismissed  the  appeal  on  the  same  ground. 

The  Courts  below  relied  upon  the  decision  of  this  Court  in  Raghu-  ' 
nath  Prasad  v.  Girdhari  Das  (1).  Division  Bench  there  decided  that 
article  62  applied  to  the  suit.  On  behalf  of  the  plaintiffs-appellants,  it 
was  contended  that  article  62  did  not  apply.  Article  62  is  as  follows  : — 
"  For  money  payable  by  the  defendant  to  the  plaintiff  for  money  received 
by  the  defendant  for  the  plaintiffs'  uso.1'  The  Full  Bench  oi  this  Court 
in  Nanku  v.  The  Board  of  Revenue  for  the  N.W.P.  (2)  decided  that  a 
suit  for  haq-i-chaharum  was  not  a  suit  which  could  be  brought  in  a  Court 
of  Small  Causes.  The  claim  in  that  case  was  for  Es.  115  annas  8  as  haq- 
i-chaharum.  Section  6  of  Aot  No  XI  of  1865  enacted  the  law  at  that 
time  in  force  as  to  cases  cognizable  by  Courts  of  Small  Causes,  and  it  is 
quite  clear  that  under  s.  6  of  that  Act,  if  a  suit  for  haq-i-chaharum  was  a 
suit  for  money  had  and  received  by  the  defendant  to  the  plaintiffs'  use, 
it  was,  subject  to  the  amount  being  within  the  jurisdiction  of  the  Court, 
a  suit  congizable  by  a  Court  of  Small  Causes. 

The  result  appears  to  us  to  be,  applying  the  Full  Bench  decision,  that 
a  suit  for  haq-i-chaharum  is  not  a  suit  for  money  payable  to  the  plaintiff 
for  money  had  and  received  to  the  plaintiffs'  use.  The  [432]  same  view 
of  the  application  of  the  Full  Bench  decision  was  taken  in  Kirath  Chand 
v.  Oanesh  Prasad  (3). 

Following  the  Full  Bench  judgment,  which  we  think  was  right,  we 
allow  this  appeal  with  costs  here  and  in  the  Courts  below,  and,  setting 
aside  the  decrees  of  the  Courts  below,  we  remand  this  case  to  the  first 
Court  under  s.  562  of  the  Code  of  Civil  Procedure  to  be  disposed  of  on  the 
merits. 

Appeal  decreed  and  cause  remanded. 


18jA.  432  =  16  A.W.N.  (1896)  139. 

APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice, 

and  Mr.  Justice   Blennnerhassett. 


EAJJO  KUAR  AND  ANOTHER  (Defendants)  v.  DEBI  DIAL 
AND  OTHERS  (Plaintiffs)  *     [9th  June,  1896.J 

Civil  Procedure  Code,  s.  53  —  Cause  of    action— Misjoinder   of  causes  of  action  and  of 
plaintiffs, 

Held,  that  several  creditor?,  to  each  of  whom  separate  debts  were  owing  by  the 
same  debtor,  could  not  sue  j  >intly  for   the  avoidance  of  a  deed  of    gift  executed 

*  Second  appeal  No.  459  of  1S94,  from  a  decree  of  Maul vi  Muhammad  Ismail, 
Subordinate  Judge  of  Ghazipur,  dated  the  16th  February  1894,  confirming  a  decree  of 
Babu  Shiva  Charan  Lai,  Munsif  of  EUpra,  dated  the  30th  September  1893. 

(1)  13  A.W.N.  (1893)  65.  (2)  1  A.  444.  (3)  2  A.  358. 
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by  the  debtor,  which  deed  wae  alleged  io  have  been  made  fraudulently  with 
intent  to  defeat  or  delay  the  executants,  creditors,  the  cause  of  action  of  each 
separate  creditor  not  being  the  same  as  that  of  the  others. 

[R,,  5  Ind.  Gas.  835  (839)  =  59  P.L.R.  1910  =  12  P.W.B.  1910;  2  O.C,  17  (20),] 

THE  suit  out  of  which  this  appeal  arose  was  brought  by  several 
decree-holders  holding  separate  decrees  against  one  Kishen  Dial  Tiwari, 
to  obtain  cancellation  of  a  certain  deed  of  gift  whereby  Kishen  Dial  had 
made  over  all  his  property  to  his  daughter  Kajjo  Kuar  and  his  son-in-law 
Earn  Manohar  Pande  with  the  object,  as  alleged  by  the  plaintiffs,  of 
defeating  his  (Kishen  Dial's)  creditors.  The  decrees  held  by  the  plaintiffs 
were  obtained  on  the  19th  of  March  1891  and  the  deed  of  gift  sought  to  be 
set  aside  was  dated  the  1st  of  April  1891. 

The  defendants  donees  resisted  the  suit  and  pleaded  inter  alia  that 
the  deed  in  question  was  a  bona  fide  aud  valid  deed,  and  that  the  plain- 
tiffs' suit  was  bad  for  misjoinder. 

The  Court  of  first  instance  (Munsif  of  Basra)  decided  both  the  [433] 
issues  raised  on  thsse  pleas  in  favour  of  the  plaintiffs  and  against  the 
defendants,  and  decreed  the  plaintiffs'  claim. 

The  defendants  donees  appealed.  The  lower  appellate  Court  (Addi- 
tional Subordinate  Judge  of  Gazipur)  dismissed  their  appeal  on  grounds 
similar  to  those  upon  which  the  first  Court  had  rejected  tbe  defence  to 
the  suit. 

Tbe  defendants  thereupon  appealed  to  the  High  Court. 

Munshi  Jwala  Prasad,  for  the  appellants. 

Mr.  J.  E.  Howard,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BLENNERELASSETT,  J. — This  was  a  suit  brought  by 
several  separate  creditors  of  a  debtor  to  avoid  a  deed  of  gift  of  the  1st  of 
April  ISQl^in  favour  of  the  defendants  Nos.  2  and  3  and  made  by  the 
defendant  No.  1,  on  the  ground  that  it  was  made  with  intent  to  defeat  or 
delay  the  several  plaintiffs  as  creditors  of  the  transferors  and  was  within 
the  purview  of  s.  53  of  Act  No.  IV  of  1882.  Objection  was  taken  in 
the  first  Court  and  in  the  lower  appellate  Court,  in  each  of  those  Courts 
unsuccessfully,  that  there  was  misjoinder  of  plaintiffs  and  of  causes  of 
action.  The  defendants  Nos.  2  and  3  have  appealed  and  have  raised  the 
same  objections. 

On  behalf  of  the  plaintiffs,  s.  26  of  the  Code  of  Civil  Procedure 
is  relied  on,  which  section  in  its  opening  clause  enacts  that  "  all  persons 
may  be  joined  as  plaintiffs  in  whom  the  right  to  any  relief  claimed  is  alleg- 
ed to  exist,  whether  jointly,  severally  or  in  the  alternative  in  respect  of 
the  same  cause  of  action.  "  It  is  obvious  that  the  controlling  words  are 
"  the  same  cause  of  action,  "  and  that  that  section  does  not  allow  plaintiffs 
to  join  in  one  suit  in  respect  of  causes  of  action  in  which  they  are  not  all 
jointly  interested. 

On  the  other  side,  the  appellants  rely  on  the  last  paragraph  of 
s.  31  of  the  Code,  in  which  it  is  enacted  that  "  nothing  in  this  section  shall 
be  deemed  to  enable  plaintiffs  to  join  in  respect  of  distinct  causes  of 
action.  " 

That  each  of  these  plaintiffs  had  (assuming  the  facts  relied  upon  by 
the  plaintiffs  to  be  true)  a  distinct  cause  of  action  in  which  none  of  the 
other  plaintiffs  were  interested  is  certain.  There  can  be  now  [434]  no 
longer  any  doubt,  having  regard  to  the  judgment  of  the  Court  of  Appeal 
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in  England  in  Read  v.  Brown  (1),  to  the  judgment  of  the  House  of  Lords 
in  Smurthioaite  v.  Hannay(%)  >  and  to  tha  judgoaant  of  their  Lordships  of 
the  Privy  Council  in  Musammat  Ghand  Kour  v.  Partab  Singh  (3),  as  to 
what  a  cause  of  action  means  and  what  are  the  limits  of  a  cause  of  action. 
In  Murti  v.  Bhola  Earn  (4)  a  Full  Bench  of  this  Court  held  tfaat  the  cause 
of  action  of  the  Code  of  Civil  Procedure  was  the  same  as  the  cauae  of  action 
as  defined  by  the  Master  of  Rolls  and  Fry  and  Lopez,  L.  JJ.,  in  Read  v. 
Brown.  In  Nusserwdnji  Merwanji  Panday  v.  Gordon  (5),  Sir  Charles 
Sargent  clearly  indicated  that  it  was  not  the  final  act  of  a  series  which 
constituted  a  cause  of  action,  but  all  those  facts  which  it  was  necessary 
for  the  plaintiff  to  prove,  if  traversed,  to  entitle  the  plaintiff  to  a  decree. 
Such  also  was  the  opinion  of  a  Division  Bench  of  this  Court  in  Salima 
Bibi  v.  Sheikh  Muhammad  (6),  in  which  most  of  the  authorities  bearing 
upon  this  subject  were  discussed.  In  the  latter  case  s.  -45  of  the  Code  of 
Civil  Procedure  was  fully  considered,  and  it  was  pointed  out  that  that 
section  did  nob  enable  plaintiffs  who  had  separate  causes  of  action  against 
the  same  defendant  to  join  themselves  and  their  causes  of  action  in  one 
suit. 

Now  in  the  present  suit  the  cause  of  action  of  each  plaintiff  consists, 
amongst  other  things,  of  the  separate  debt  due  to  him  by  the  defendant 
No.  1,  a  debt  in  respect  of  which  the  other  plaintiffs  are  in  nowise  in- 
terested. That  debt  is  in  such  case  a  material  part  of  each  plaintiff's 
cause  of  action.  The  fact  that  the  defendant,  we  will  assume  for  the 
present  purposes,  fraudulently  and  with  intent  to  defeat  his  creditors, 
executed  a  deed  of  gift  which  had  the  effect  of  defeating  or  delaying  all 
his  creditors,  was  also  a  material  fact  constituting  part  of  the  cause  of 
action  of  each  separate  plaintiff,  but  the  making  a  fraudulent  deed  of  gift 
with  intent  to  defeat  or  deUy  his  creditors  did  not  give  the  plaintiffs 
a  right  jointly  to  sue  the  defendants  or  any  of  them. 

[435]  We  must  allow  this  appeal,  which  we  do.  We  set  aside  the 
decrees  of  the  Courts  below  with  costs,  and  remand  the  suit  to  the  first 
Court,  and  direct  that  Court  to  do  what  it  ought  to  have  done  under  s.  53 
of  the  Code  of  Civil  Procedure,  and  return  the  plaint  to  the  plaintiffs,  so 
that  the  plaint  may  be  amended  by  the  plaintiffs  selecting  which  of  them 
is  to  continue  to  be  plaintiff  in  the  suit,  and  making  the  necessary  amend- 
ments by  striking  out  the  names  of  the  other  plaintiffs.  When  that  is 
done  the  Court  of  first  instance  will  try  tha  issues  between  the  parties 
and  decide  the  suit  according  to  law. 

Appeal  decreed  and  cause  remanded. 
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(1896;  189. 


(1)  L.R.  22  Q.B.D.  123. 
(3)  15  I. A.  156. 
(5)  6B.  266. 


(2)  L.B.  (1894)  A.C.  494. 
(4)  16  A.  165. 
(6)  18  A.  131. 
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18  A.  985  =  16  A.W.N.  (1896)  130. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Blennerhassett. 


DAN  BAHADUR  SINGH  (Defendant)  v.  ANAKDI  PRASAD  AND 
ANOTHER  (Plaintiffs).*      [9fch  June,  1896.] 

Civil  Procedure  Code,  a.  257 -A— Execution  of  decree — Agreement  to  give  time  to  the 
judgment-debtor— Agreement  iiot  sanctioned  by  the  Court. 

A  judgment- debtor  asked  for  time  to  pay  the  decretal  amount.  The  decree- 
holders  agreed  to  give  time  on  oondition  that  the  judgment-debtor  gave  them  a 
huudi  for  Rs.  1,500,  that  sum  representing  a  portion  of  thedeoree-holder's  claim 
which  bad  been  dismissed  as  barred  by  limitation.  The  judgment-debtor  gave 
the  hundi,  but  the  sanction  of  the  Court  was  not  obtained  to  the  transaction. 
On  suit  by  the  decree-holders  to  recover  the  money  secured  by  the  bundi  given 
under  the  circumstances  mentioned  above,  it  was  held  that  the  transaction  was 
one  contemplated  by  s.  257- A  of  the  Code  of  Civil  Procedure  and  that,  as  it  had 
not  been  made  with  the  sanction  of  the  Court,  it  could  not  be  enforced  and  the 
suit  should  be  dismissed.  Hukum  Ckind  Oswal  v.  Taliarunnessa  Bibi  (1) 
dissented  from. 

[F.,  18  A.  479  ;  12  Ind.  Cas.  364  (365)  =7  N.L.R.  136  (142)  ;  88  P.R.  1904  ;  Appr.,  22 
B.  693  (699)  ;  3  O.C.  165  (167)  ;  B.,  U.B.R.  (1397—1901)  252  ;  D  ,  25  A.  317  = 
23  A.W.N.  45;  a  A.L.J.  683  =  A.W.N.  (1905)  57.] 

THE  faots  of  this  casa  sufficiently  appear  from  the  judgment  of  the 
Court. 

Munshi  Madho  Prasad,  for  the  appellant. 
Munshi  Ram  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J. — This  was  a  suit  on  a  hundi 
given  by  the  defendant  to  the  plaintiffs  for  Ks.  1,500.  The  [436]  plain- 
tiffs in  a  previous  suit  had  sued  the  defendant  on  a  bond  and  had  claimed 
a  large  amount  for  interest  amongst  other  things.  A  sum  of  Rs.  1,500 
which  they  claimed  for  interest  was  disallowed  on  the  ground  that  the 
claim  for  interest  was  barred  by  limitation.  After  the  decree  was 
passed  the  defendant  asked  the  plaintiffs  to  give  him  time  to  satisfy 
the  amount  decreed.  They  refused,  except  on  the  condition  that 
the  defendant  gave  them  a  hundi  for  the  amount  of  their  claim  which 
was  heldtohave  been  time-barred,  viz.,  Rs.  1,500.  Thedefendant  agreed  to 
those  terms.  The  plaintiffs  agreed  to  give  time.  On  those  terms  the 
hundi  in  question  was  given,  and  is  now  sued  on.  It  was  a  hundi  given 
as  the  consideration  for  an  agreement  to  give  time  for  the  satisfaction 
of  judgment  debt.  The  agreement  was  made  without  the  sanction  of 
the  Court  which  passed  the  decree.  That  Court  had  no  opportunity  to 
consider  the  agreement,  and  in  fact,  never  did  deem  the  consideration  to 
be  under  the  circumstances  of  the  case  reasonable.  It  was  an  agreement 
falling  within  the  1st  clause  of  s.  257-A  of  the  Code  of  Civil  Procedure, 
and  an  agreement  which  under  the  circumstances  of  the  case  was  void. 
The  plaintiffs  cannot  recover  on  the  hundi.  If  they  did,  the  Court  would 
be  allowing  them  to  enforce  an  agreement  by  obtaining  the  consideration 

*  Second  Appeal  No.  506  of  1894,  from  a  decree  of  J,  Deas,  Esq.,  District  Judge 
of  Mirzapur,  dated  the  7th  March  1894,  confirming  a  decree  of  Pandit  Rai  Indar 
Narain  Sahib,  Subordinate  Judge  of  Mirzapur,  dated  the  5th  September  1893. 

(1)  16  C.  504. 
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therefor  when  the  Legislature  has  declared  such   an  agreement  to  be  void.  1896 

The  District  Judge  considered  that  fche  decision  of  the  Calcutta  High  Court  JUNE  9. 
in  Hukum  Chand  Oswal  v.  Taharunnessa  Bibi  (1)  applied.  So  it  did  apply, 

but  we  entirely    dissent    from  the  view  of  the  law  therein    expounded.  APPEL- 

Wbere  the  Legislature  has  thought  right  to  declare  an  agreement  void,  LATE 

unless  the  Legislature  expressly  limits  the  application  of  its  enactment,  CIVIL 

Courts  are  bound  to  give  effect  to  it.     There  is  no  such  limitation  to  be 

found  in  s.  257-A.     We   allow  the   appeal   with  costs  in  all  Courts   and  181- 435*- 

dismiss  the  suit.  16  A.W.H. 

Appeal   decreed.  (1896)  130. 


18  1.  437=  16  A.W  N.  (1896)  135. 
[437]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.   Justice 
Blennerhassett. 


SHIB  SINGH  (Plaintiff)  v.  MDKAT  SINGH  AND  OTHER  (Defendants).* 
[10th  June,  1896.] 

Civil  Procedure  Code,  ss.  312,  320,  588,  cl.  16—  Act  No.  VII  of  1888,  ss.  30  and  55  — 
Execution  of  decree— Decree  transferred  to  Collector  for  execution— Suit  by  auction- 
purchaser  to  confirm  sale  set  aside  by  the  Collector. 

A  decree  was  transferred  to  the  Collector  for  execution.  A  sale  was  held  by 
tha  Collector  under  that  decree.  Subsequently  that  sale  was  set  aside  by  the 
Collector  by  an  order  under  s.  312  of  the  Code  of  Civil  Procedure.  A  person 
who  had  been  an  auction-purchaser  at  the  sale  so  set  aside  brought  a  suit  in  a 
Civil  Court  to  have  the  sale  restored  and  confirmed.  Held,  that  such  a  suit  would 
not  lie. 

Azimuddin  v.  Baldeo  (2)  and  Bandi  Bibi  v.  Kalka  (3)  referred  to  and  held  to 
be  no  longer  applicable  by  reason  of  the  changes  effected  in  the  law  by  Act 
No.  VII  of  1888,  but  the  judgment  of  OLDFIELD,  J., in  the  former  case  approved, 
Madha  Prasad  v.  Hansa  Kvar  (4)  referred  to. 

{Overruled.  20   A     379  ;  R.,  11   C.PJLR.  33   ;3   Ind.  Gas.  57'2  (573>  =  5   N.L.R.  121 
(123).] 

THIS  was  a  suit  brought  by  an  auction-purchaser  for  confirmation  of 
a  sale  held  by  a  Collector  in  execution  of  a  decree,  transferred  to  him 
under  s.  320  of  the  Code  of  Civil  Procedure,  which  sale  had  been  set 
aside  by  an  order  under  s.  312  of  the  Code  owing  to  certain  alleged 
irregularities  in  publishing  and  conducting  it. 

The  original  hearing  of  the  suit  was  ex  parte,  the  judgment-debtors 
defendants  not  having  appeared  and  a  decree  was  passed  confirming 
the  sale.  But  this  decree  was  set  aside  on  the  application  of  the  judg- 
ment-debtors. 

On  the  re-trial  of  suit  both  the  lower  courts  agreed  in  dismissing 
it  upon  the  the  ground  that  there  had  been  irregularities  in  publishing  the 
sale,  which  had  resulted  in  substantial  injury  to  the  judgment-debtor, 
and  found  that  fcbe  order  of  the  Collector  setting  aside  the  sale  was  right. 
The  question  whether  a  civil  suit  lay  at  all  under  the  circumstances  was 
raised  in  the  Court  of  first  instance,  which,  however,  considered  itself 
concluded  by  the  ruling  in  Bandi  Bibi  v.  Kalka. 

*  Second  Appeal  No.  502  of  1894,  from  n  decree  of  Babu  Ganga  Saran,  Subordinate 
Judge  of  Aligarh,  dated  the  15th  February  1894.  confirming  a  decree  of  Pandit 
Bishambar  Nath,  Munsif  of  Aligarh,  dated  the  20th  September,  1893. 


(1)  16  C.  501, 


(2)  3  A,  554, 


(3)  9  A,  602. 


(4)  5  A.  314. 
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[438]  The  plaintiff  auction-purchaser  appealed  to  the  High  Court. 
Mr.  W.  K.  Porter,  for  the  appellant. 
Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.  and  BLENNERHASSETT,  J. — Sbib  Singh  was  the  purcha- 
ser at  an  auction-sale  held  by  the  Collector  in  execution  of  a  decree,  the  exe- 
cution of  which  had  been  transferred  under  s.  320  of  the  Code  of  Civil 
Procedure  to  the  Collector.  The  Collector  acting  under  s.  312  passed  an 
order  setting  aside  the  sale.  Thereupon  Shib  Singh  brought  this  suit 
to  have  the  sale  confirmed.  The  first  Court  dismissed  the  suit.  The 
Court  of  first  appeal  dismissed^  the  appeal.  Shib  Singh  has  brought  this 
second  appeal. 

We  were  pressed  by  Mr.  Porter  with  the  decision  of  this  Court  in 
Azimuddin  v.  Baldeo  (1)  and  he  contended  that  we  were  bound  by  that 
decision  to  hold  that  the  suit  lay.  There  is  no  doubt  that  if  the  law  which 
was  applicable  when  that  decision  was  passed  remained  unaltered  until 
this  suit  was  commenced,  and  further  if  it  was  a  Civil  Court  which  had 
made  the  order  setting  aside  the  sale  in  this  case,  we  should  have 
been  bound  by  the  decision  upon  which  Mr.  Porter  has  relied.  The  case 
in  1.  L.  K.,  3  All..  554,  is  a  decision  of  the  Full  Bench  in  which 
Mr.  Justice  Oldfield  dissented.  It  is  not  for  us  to  discuss  that  Full  Bench 
decision.  We  may  say,  however,  that  the  judgment  of  Mr.  Justice  Oldfield 
in  that  case  commends  itself  to  our  approval.  That  decision  was  followed 
by  a  Division  Bench  of  this  Court  in  Bandi  Bibi  v.  Kalka  (2)  which  gave 
no  reason  for  the  decision  except  that  the  point  had  been  decided  by  the 
Full  Bench.  However,  these  two  cases  to  which  we  have  referred  were 
decided,  the  one  upon  Act.  No.  X  of  1877,  and  the  other  upon  Act 
No.  XIV  of  1882  before  it  was  amended  by  Act  No.  VII  of  1888.  Now 
before  the  amendment  of  s.  588,  clause  (16),  there  was  no  appeal 
from  an  order  passed  under  s.  312  setting  aside  a  sale.  Clause  (16) 
was  amended  by  s.  55  of  Act  No.  VII  of  1888,  and  a  right  of  appeal 
was  given  from  such  an  order.  Further,  in  Act  [439]  No.  X  of 
1877,  and  Act  No.  XIV  of  1882  before  its  amendment  in  1888, 
s.  320  consisted  of  the  first  two  paragraphs  which  still  appear  in  it, 
and  of  those  only.  By  Act  No.  VII  of  1888,  s.  30,  paragraphs  3, 
4  and  5  were  added  to  s.  320.  The  third  and  fourth  paragraphs, 
which  were  two  of  the  added  paragraphs,  clearly  indicate  in  our 
opinion  that,  when  a  decree  is  transferred  to  the  Collector  for  execution 
under  s.  320,  the  Kevenue  Court  becomes  seised  of  the  jurisdiction  which 
temporarily  is  taken  away  during  the  execution  of  the  decree  from  tbe'Civil 
Court.  By  the  third  paragraph  of  s.  320,  orders  made  by  a  Collector 
under  s.  312  are  subject  to  appeal  to  and  revision  by  superior  reve- 
nue authorities  if  the  Local  Government  makes  rules  in  that  behalf.  Fail- 
ing such  rules,  there  appears  to  be  no  appeal.  It  is  not  necessary 
for  ua  to  decide  whether  or  not  a  purchaser  is  given  a  right  of  appeal 
from  an  order  passed  by  a  Collector  under  a.  312  of  the  Code  setting  aside 
a  sale.  The  decree-holder  and  the  judgment-debtor,  or  the  person  whose 
immoveable  property  has  been  sold,  are  by  the  rules  which  were  made  and 
are  in  force  under  s.  320  given  a  right  of  appeal  from  an  order  confirming 
or  setting  aside  sale  of  a  Collector.  It  never  could  have  been  the  inten- 
tion of  the  Legislature  that  there  should  be  an  appeal  proceeding  in  a 


(1)  3  A.  554. 


(2)  9  A.  602. 
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Court  of  Eevenue  from  an  order  of  a  Collector  under  s.  312  and  a  civil 
suit  proceeding  in  a  Civil  Court  raising  the  same  question  aa  to  the  pro- 
priety or  validity  of  that  order.  The  result  might  be  that  the  Court  of 
Bevenue  in  appeal  might  take  one  view,  and  not  impossibly  the  Civil  Court 
might  take  another  view.  In  our  opinion  where  a  jurisdiction  is  trans- 
ferred from  the  Civil  Court  to  the  Collector  to  execute  a  decree,  and  where 
tJhe  law  makes  the  Collector's  order  either  final  or  appealable  to  higher 
Kevenue  authorities  and  not  to  the  Civil  Court,  the  intention  of  the  Legis- 
lature is  that  the  order  of  the  Collector  shall  not  be  questioned  either  by 
appeal  or  suit  in  the  Civil  Court.  We  presume  that  if  Ac,  No  VII  of 
1888  had  been  passed  before  the  two  dicisions  to  which  we  have  referred, 
this  Court  might  have  taken  a  different  view  of  the  law  from  that  expressed 
in  those  cases.  [440]  The  Full  Bench  decision  in  Madho  Prasad  v. 
Hansa  Kuar  (I)  supports  the  view  which  we  have  adopted.  We  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 


18  A.  400  (F.B.)  =  16  A.W.N.  (1896)  162. 
FULL  BENCH. 

Before  Sir   John  Edge,  Et.t  Chief  Justice,  Mr.  Justice  Knox,  Mr.  Justice 

Blair,  Mr.  Justice  Banerji,  Mr.  Justice  Aikman  and  Mr.  Justice 

Blennerhassett. 


SITA  RAM  AND  OTHEBS  (Defendants}  v.  RAM  LAL 
(Plaintiff)*  [llfch  June,  1896,] 

Landlord  and  tenant— Zar-i-peshgi  lease — Sttb  lease  by  zar-i-feshgi  lessee— Default  by 
sub-lessee  who  lets  into  possession  the  original  lessor  and  denies  the  zar-i-peshgi 
lessee's  title  — Suit  by  z  iri-i-pishgi  lessee  for  possession  in  a  Civil  Court— Form  of 
decree— Civil  Procedure  Code,  ss.  263,  264. 

Two  oeoupancv-ieuants  granted  a  zar-i-peshgi  lease  of  their  osoupancy-holding 
to  one  B.L.,  lor  a  term  of  sixteen  years.  B.L.  sub-let  the  holding  for  a  term 
slightly  less  than  his  own.  The  sub-lessees  made  default  in  payment  of  rent. 
B.  L.  distrained  their  crops.  Thereupon  the  original  lessors  intervened  claiming 
the  crops  as  theirs.  The  question  of  the  distraint  having  been  decided  by  the 
Court  of  Bevenue  against  him,  B.  L,  then  brought  a  suit  in  a  Civil  Court  asking 
for  ejectment  of  both  his  lessors  and  his  lessees  and  to  be  put  into  actual 
possession  himself. 

Held  by  the  Full  Banch  (dissmtiente  BLENNERHASSETT,  J.)  that  IheplaintifE 
was  precluded  by  reason  of  the  lease  granted  by  him,  the  term  of  which  bad  not  ex- 
pired, from  obtaining  actual  possession,  unless  the  sub-lessees  were  ejected,  which 
could  only  be  done  through  the  Court  of  Bevenue.  But  the  plaintiff  was  entitled 
to  a  decree  delaring  his  title  as  zar-i-peshgi  lessee  and  putting  him  into  possession 
of  the  rents  and  profits  of  the  holding  as  zar-i-pesJii  lessee  ;  the  decree  for 
possession  to  be  executed  under  s.  264  of  the  Code  of  Civil  Procedure. 

[F.,31  A.  271  =  6  A.LJ    177  (179).] 

THIS  was  a  reference  to  a  Full  Bench  of  the  whole  Court  arising  out 
of  the  following  circumstances.  Sita  Ram  and  Hardeo  defendants  Nos.  1 
and  2,  executed  on  the  5th  June  1889,  a  zar-i-peshgi  lease  of  some 
44  bighas  1  biswa  of  their  occupancy-holding  in  favour  of  Ram  Lai,  the 
plaintiff.  Rim  Lai  in  his  turn  let  the  land  held  by  him  under  the  zar-i- 
peshgi  lease  for  a  term  [441]  slightly  less  than  the  term  of  that  lease  to 

*  First  Appeal  Nc.  24  of  1S96,    from    an  order  of  Maulvi  8iraj-ud-in,  Subordinate 
dge  of  Agra,  dated  the  31st  January  1896. 

(1)  5  A.  314. 
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1896        Mannu  and  Nund  Ram,  defendants  Nos.  3  and    4,   who  were  brothers  of 
JUNE  11.     the  first  two  defendants.     The  defendants  Nos.  3  and  4  began  to  cultivate 
the  land,  and  at  first  paid  rent  regularly,  but  after  a  short  time  fell  into 
C  [FULL       arrears. 

BENCH.  The  plaintiff  distrained  the  crops  which  were  growing  on  the  said 

44  bigahs  as  those  of  defendants  Nos.  3  and  4  but  on  their  doing  so  the 

18  A.  490    defendants  Nos.  1   and  2  intervened  claiming  the  crops  as  theirs,  and  their 

(F.B.)—     objection  was  sustained  both  in  the  Court  in  which  it  was  made  and   on 

16  A.W.N,    appeal.     The  plaintiff  thereupon  filed  the  present  suit  claimed  actual  pos- 

(1898)  162.   session  of  the  land  in  question  after  ejectment  of  the  defendants. 

The  defendants  pleaded  inter  alia  that  the  claim  was  not  cognizable 
by  a  Civil  Court.  The  Court  of  first  instance  (Munsif  of  Agra)  accepted 
this  contention  and  dismissed  the  suit. 

On  appeal  by  the  plaintiff,  the  lower  appellate  Court  (Subordinate 
Judge  of  Agra)  reversed  the  Munsif's  decree  and  remanded  the  case  to  the 
first  Court  for  trial  on  the  merits.  Against  this  order  of  remand,  the 
defendants  appealed  to  the  High  Court. 

On  this  appeal  coming  before  a  Bench  for  disposal,  the  Bench  while 
agreed  that  the  suit,  so  far  as  it  concerned  the  defendants  Nos.  3  and  4, 
was  not  cognizable  by  a  Civil  Court,  differed  as  to  the  decree  to  which 
the  plaintiff  was  entitled  as  against  the  defendants  Nos.  1  and  2,  That 
question,  namely,  as  to  the  form  of  the  decree  to  which  the  plaintiff  was 
entitled  as  against  the  defendants  Nos.  1  and  2,  was  accordingly  referred 
to  a  Full  Bench. 

Mr.  D.  N.  Banerji,  for  the  appellants. 
Munshi  Madho  Prasad,  for  the  respondent. 
The  following  judgments  were  delivered  : — 

JUDGMENTS. 

BLENNEEHASSEaT,  J. — The  defendants  Nos.  1  and  2  granted  to  the 
plaintiff  a  lease  for  sixteen  years  on  the  5th  June  1889,  of  an  occupancy- 
holding.  On  the  next  day  the  plaintiff  granted  a  sub-lease  for  sixteen 
years  to  the  defendants  Nos.  3  and  4,  who  are  brothers  of  the  defendants 
Nos.  1  and  2,  for  the  same  land.  The  [442]  net  result  of  these  leases 
was  that  the  plaintiff  was  to  benefit  to  the  extent  of  about  Rs.  100  per 
annum  for  sixteen  years. 

The  transaction  appears  to  have  been  one  of  mortgage,  though  the 
parties  have  not  directly  stated  this  fact.  Perhaps  they  thought  that  a 
mortgage  of  an  occupancy-holding  would  be  held  invalid  by  the  Court, 
and  so  thought  it  better  to  draw  up  the  two  leases  already  mentioned. 
The  plaintiff  alleged  that  defendants  Nos.  3  and  4  paid  rent  regularly  till 
1297  Fasli.  They  defaulted  in  1298  and  1299  Fasli.  The  plaintiff  dis- 
trained the  crops.  The  defendants  Nos.  1  and  2  filed  an  objection  claim- 
ing the  crops  as  their  own  and  denying  the  plaintiff's  title.  The  Revenue 
Court  released  the  crops  in  favour  of  the  defendants  Nos.  1  and  2.  The 
plaintiff  sues  for  possession  of  the  holding  alleging  that  the  defendants 
Nos.  3  and  4  are  in  collusion  with  the  defendats  Nos.  1  and  2.  The  Court 
of  first  instance  found  that  the  Civil  Court  had  no  jurisdiction  ;  that  the 
lease  was  a  valid  document ;  that  the  plaintiff  was  entitled  to  possession 
of  the  laud.  The  defendants  did  not  press  any  argument  on  this  latter 
point.  The  Court  of  first  appeal  found  that  the  Civil  Court  bad  jurisdic- 
tion and  remanded  the  case  for  disposal  on  the  merits. 

The  defendants  appealed  to  this  Court  urging  (l)  that  the  suit  was 
triable  exclusively  by  the  Revenue  Court,  and  (2)  that  the  remand 
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ahould-nofc  have  been  made  and  the  decree  of  the  first  Court  should  have 
been  affirmed. 

In  the  course  of  the  hearing  a  question  arose  which  has  been  referred 
to  the  Full  Bench  ;  it  is  as  follows  : — 

"  Assuming  for  present  purposes  that  the  defendants  Nos.  1  and  2 
have,  either  with  or  without  collusion  with  the  defendants  Noa.  3  and  4, 
enteied  into  possession  of  the  lands,  the  subject  of  the  zar-i-peshgi  lease 
mortgage,  without  the  consent  of  the  plaintiff,  that  mortgage  being  still 
in  existence,  what  is  the  decree  which  the  plaintiff  is  entitled  in  a  Civil 
Court  to  obtain  against  defendants  Nos.  1  and  2  ?  Is  it  a  decree  in  eject- 
ment for  possession  of  the  mortgaged  lands  or  is  it  a  decree  for  a 
declaration  of  title  '?" 

[443]  The  suggestion  in  this  case  is  that  the  plaintiff  having  granted 
a  sub- lease  for  sixteen  years  is  thereby  debarred  from  suing  for  possession 
against  his  lessors,  even  though  the  lessors  may  have  ejected  the  sub- 
lessees. The  same  principle  would  apply  even  if  the  land  were  held  by 
year-to-year  tenants. 

The  principle  comes  to  this,  that  no  suit  for  ejectment  and  possession 
of  land  can  be  brought  unless  the  plaintiff  was  the  actual  cultivator  at  the 
time  of  ejectment;  if  he  was  not,  his  only  remedy  is  to  sue  for  rent  against 
his  tenants.  As  long  as  they  pay,  he  has  no  other  remedy,  and  must  leave 
the  trespasser  in  possession  ;  if  his  tenants  fail  to  pay,  he  can  eject  them 
according  to  law,  and  then  he  will  have  a  cause  of  action  against  the 
trespasser,  but  not  till  then. 

I  may  remark  in  commencing  chat  that  is  not  the  view  of  the 
law  taken  by  the  parties  in  this  case.  The  plaintiff  alleged  a  cause  of 
action  for  recovery  of  possession.  The  defendants  did  not  press  any  argu- 
ment against  this  view.  There  was  in  fact  no  proposition  of  law  put 
forward  by  the  defendants,  such  as  that  now  raised. 

The  appellant  has  not  explained  the  policy  on  which  the  suggested 
rule  is  founded,  or  the  reason  why  a  tenant  should  voluntarily  or  involun- 
tarily let  into  possession  a  person  denying  the  landlord's  title,  fail  himself 
to  enforce  the  landlord's  possession,  and  then  be  permitted  to  debar  the 
landlord  from  doing  so,  or  how  a  suit  by  the  landlord  to  eject  a  trespasser 
and  replace  the  tenant  can  in  any  way  injure  the  tenant's  rights  under  a 
tenancy  which  has  not  been  forfeited  by  the  tenant's  conduct. 

The  principle  now  suggested  may  be  that  followed  in  England  ;  but 
I  think  it  is  new  to  India.  The  action  of  ejectment  in  England  was  only 
rendered  possible  by  the  adoption  of  the  most  extraordinary  string  of 
legal  fictions  that  any  system  of  law  can  produce.  I  mean  that  connected 
with  the  names  of  John  Doe  and  Richard  Eoe. 

The  Civil  Courts  have  been  in  existence  in  India  for  more  than 
a  hundred  years.  To  the  best;  of  my  belief  they  have  managed  to  decree 
possession  of  land  during  that  time  without  impleading  [444]  John  Doe  and 
Richard  Roe,  and  I  think  that  the  action  for  recovery  of  land  in  India 
has  a  history  and  a  character  of  its  own,  and  that  it  is  not  bound  by 
the  highly  technical  rules  prevailing  in  England  regarding  actions  at  law 
on  the  tenure  of  land. 

There  can  be  no  doubt  that  the  Courts  in  this  country  decree  posses- 
sion of  land  in  ejectment  to  a  landowner,  notwithstanding  the  fact  that 
the  land  is  held  by  tenants  of  different  classes.  The  law  has  been  uni- 
formly administered  in  this  manner  and  in  no  other,  as  far  as  my  memory 
serves  me. 
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I  can  see  no  mischief  requiring  a  remedy  in  the  present  practice. 
The  real  dispute  is  rapidly  brought  to  an  issue,  the  contending  parties  are 
joined,  those  not  interested  are  not  harassed  by  being  made  parties.  The 
decree  is  easily  enforced  and  is  intelligible  by  the  Revenue  authorities 
in  amending  the  record  of  rights.  I  can  see  no  reason  for  introducing 
any  new  system,  and  I  should  regret  to  see  the  law  which  is  well 
established  and  well  understood  by  the  people  subverted  unless  some  very 
good  reason  for  so  doing  can  be  put  forward. 

Assuming,  however,  that  the  principle  suggested  is  the  correct  one,  it 
may  be  worth  notice  to  see  bow  it  would  work  in  practice.  Take  the  case 
of  a  landowner  dispossessed  from  a  property  in  which  tbera  are  fifty 
tenants.  He  must  first  bring  fifty  suits  under  the  Bent  Act.  The  trespasser 
will  intervene  under  s.  148,  Rent  Act.  The  intervenor  succeeds.  The  land- 
owner will  then  institute  fifty  suits  in  the  Civil  Oourt,  and  if  be  suceeeds- 
he  gains  by  hundred  suits  exactly  what  he  now  gains  by  one.  The  costs 
of  processes  and  legal  expenses  are  needlessly  increased  ;  a  large  number 
of  tenants  who  have  no  interest  in  the  matter  are  harassed  for  no  good 
reason.  Tbe  main  interest  of  the  tenant  is  to  learn  as  quickly  as  possible 
whom  it  is  that  the  Court  decides  to  be  the  legal  successor  of  his  former 
landlord,  and  to  whom  he  can  with  safety  pay  his  rent.  Supposing  5  per 
cent,  of  the  tenants  desire  to  contest  the  plaintiff's  claim,  they  can  do  so 
after  a  decree  for  possession.  That  course  is  preferable  to  making 
95  per  cent,  of  the  tenants  parties  to  a  litigation  they  have  no  desire  to 
join  in. 

[445]  Such  decrees  when  obtained  do  not  appear  to  be  capable  of  being 
readily  used  for  amending  the  record  of  rights.  If  the  principle  suggested 
is  the  correct  one,  I  think  there  would  be  no  difficulty  in  depriving  a  land- 
lord of  his  land  in  twelve  years  in  collusion  with  the  tenant.  The  tres- 
passer can  enter  and  claim  adverse  possession.  The  rent  can  be  paid  for 
twelve  years.  The  tenant  can  then  go  on  a  pilgrimage.  The  land  becomes 
the  property  of  the  trespasser.  The  land  may  be  worth  twenty -four 
years'  purchase;  but  the  landowner's  only  remedy  is  a  personal  one 
against  a  tenant  who  may  abscond  or  become  insolvent. 

Tn  England  the  tenant  is  bound  under  penalty  to  give  notice  to  his 
landlord  when  served  with  an  ejectment.  I  know  of  no  law  in  these 
Provinces  calculated  to  check  collusion  on  thb  part  of  the  tenant. 

As  I  understand  the  Civil  Liw  the  possessor  of  land  did  not  lose 
possession  by  letting  the  land  to  a  tenant.  He  retained  possession  and 
all  his  legal  remedies.  So  far  as  possession  consisted  in  bodily  acts,  the 
acts  might  be'those  of  some  other  person.  So  far  as  it  consisted  of  mental 
acts,  the  mind  was  that  of  possessor,  the  dispossession  of  the  tenant 
dispossessed  the  landlord.  The  idea  that  there  can  be  no  possession  or 
dispossession  of  land  except  that  of  the  person  who  walks  over  ifc  or 
ploughs  it  with  his  bullocks  seems  to  be  rather  a  primitive  one,  not  sanc- 
tioned by  the  Civil  Law.  I  fail  to  see  that  a  landowner  who  lets  his  land 
out  to  a  tenant  for  cutivation,  thereby  covenants  with  the  tenant  that  he 
will  not  resist  a  rival  landowner  who  takes  possession,  or  that  he  makes 
the  tenant  his  agent  for  the  purposes  of  resisting  his  rival,  with  power  to 
resist  or  not  as  he  thinks  proper.  Landlords  in  this  country  are  the  very 
last  people  who  would  enter  into  any  such  covenants. 

In  this  country  when  a  tenant  ia  ejected  by  a  trespasser  the  landlord 
has  an  implied  right  of  entry  in  order  to  recover  possession  for  himself 
and  his  tenant. 
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The  matter  is  nofc  governed  by  covenants,  but  by  custom.  Local  usage 
is  a  better  guide  to  the  incidents  of  a  tenancy  than  analogies  drawn  from 
English  Law. 

[4)6]  I  understand  local  usage  to  be  that  when  a  tenant  is  ejected 
by  a  trespasser  he  is  not  bound  to  sue  him,  but  he  is  bound  to  inform  his 
landlord  and  to  do  nothing  to  hinder  the  landlord  from  recovering 
posession. 

The  landlord  can  recover  possession  from  the  trespasser  and  must 
readmit  the  tenant  if  the  tenancy  subsists.  If  the  tenant  has  forfeited  his 
holding  by  collusion  or  otherwise  the  landlord  can  also  eject  the  tenant. 
The  tenant,  who  is  the  custodian  of  the  landlord's  possession  and  who 
forfeits  his  tenancy  by  any  voluntary  act  directed  against  the  landlord's 
possession,  has  under  this  usage  no  opportunity  of  aiding  a  trespasser  by 
using  his  term,  not  in  his  own  but  in  the  trespasser's  favour,  against  the 
landlord,  if  the  ejected  tenant  has  not  colluded  with  the  trespasser.  I 
cannot  understand  his  objecting  to  the  landlord's  suit.  If  he  has  colluded, 
he  has  thereby  forfeited  his  tenancy.  In  the  present  case  the  plaintiff 
alleges  that  the  sub-lessees  are  in  eollusion  with  his  lessors  ;  he  therefore 
made  them  co-defendants.  Collusion,  if  proved,  forfeits  the  tenancy. 
Tba  sub-lessees  did  not  appear  to  contest  the  claim ;  it  is  admitted 
that  they  might  have  appeared  and  asked  to  be  joined  as  plaint- 
iffs seeking  to  have  the  original  lessors  ejected  from  the  holding:  they 
have  nob  done  so.  They  could  only  do  so  by  denying  the  truth 
of  the  defence  put  forward  by  their  brothers,  the  defendants  Nos.  1 
and  2,  which  perhaps  they  are  unwilling  to  do.  Defendants  Nos.  3  and  4 
have  made  no  defence  either  in  fact  or  in  law  to  the  plaintiff's  claim. 
Defendants  Nos.  1  and  2  have  made  a  defence  only  on  propositions  of 
fact.  16  is  to  be  observed  that  defendants  Nos.  1  and  2  do  not  claim 
under  defendants  Nos.  3  and  4.  They  deny  their  title  as  well  as  that  of 
the  plaintiff.  Defendants  Nos.  1  and  2  are  in  possession  adversely  to 
defendants  Nos.  3  and  4.  Defendants  Nos.  1  and  2  have  no  title  of 
their  own  against  the  plaintiff.  I  do  not  see  how  they  can  defend  their 
possession  by  putting  forward  the  title  of  defendants  Nos.  3  and  4,  the 
existence  of  which  they  deny  ;  a  title  which  defendants  Nos.  3  and  4,  though 
parties  to  the  case,  do  not  put  forward  themselves  in  answer  to  the 
[447]  plaintiff's  claim  ;  a  title  which,  if  vindicated  at  all,  is  consistent 
with  the  plaintiff's  case  and  destructive  of  the  title  of  the  defendants  Nos. 
1  and  2.  If  the  appellants'  argument  is  correct,  in  none  of  the  cases  for 
possession  of  land  decreed  by  the  highest  courts  can  there  have  been  any 
outstanding  term  or  tenancy  from  year  to  year,  or  the  suit  would  have 
failed.  I  cannot  accept  this  view.  I  would  answer  the  question  by 
saying  that  if  the  plaintiff  succeeds  be  is  entitled  to  a  decree  for  delivery 
of  the  property  leased  to  him  and  for  the. removal  of  the  defendants  Nos. 
1  and  2  therefrom,  but  that  the  defendants  .Nos.  3  and  4  are  not  bound 
under  the  decree  to  vacate  the  same.  I  regret  that  my  view  is  not  in 
accordance  with  that  of  my  learned  colleagues. 

EDGE,  0.  J. — In  this  suit  the  plaintiff  made  four  persons  defendants. 
The  defendants  Nos.  1  and  2  had  on  the  5th  of  June  1889,  granted  a  zar-i- 
peshgi  lease  to  the  plaintiff  for  a  term  of  sixteen  years  of  their  occupancy- 
holding.  A  zur-i-peshgt  lease  is  a  mortgage.  Subsequently  to  the  granting 
of  that  lease  the  plaintiff  granted  a  lease  to  the  defendants  Nos.  3  and  4 
for  a  term  to  expire  one  day  before  the  expiration  of  his  own  term.  After 
some  years  had  elapsed  the  defendants  Nos.  3  and  4  made  default  in 
payment  of  rent  to  the  plaintiff.  Thereupon  the  plaintiff  distrained  the 
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crops  on  the  ground,  and  the  defendants  Nos.  1  and  2,  who  were  in  law 
and  in  fact  the  mortgagors,  the  grantors  of  the  zar-i-peshgi  lease,  inter- 
vened and  claimed  the  cross  as  theirs.  The  Court  of  Revenue,  mis- 
applying the  law,  decided  the  question  in  favour  of  the  defendants 
Nos.  1  and  2.  On  that  the  plaintiff  brought  the  present  suit.  In  the 
present  suit  he  asked  as  his  first  relief  that  the  defendants  be  dis- 
possessed of  40bighas  odd,  that  being  the  extent  of  the  land  which  was 
granted  to  them  as  zar-i-peshgi  mortgagee,  and  that  he,  the  plaintiff, 
be  put  into  possession  of  that  land. 

The  Division  Bench  rightly  came  to  the  conclusion  that,  as  the 
tenancy  created  by  the  plaintiff  in  favour  of  the  defendants  Nos.  3 
and  4  had  not  been  determined  by  surrender  or  by  process  of  law, 
it  was  still  subsisting,  and  could  only  be  determined  by  proceedings 
in  a  Court  of  Revenue,  and  not  in  a  Civil  Court.  There  remained 
[448J  the  question  as  to  what  was  the  decree  to  which  the  plaintiff  was 
entitled  as  against  the  defendants  Nos.  1  and  2,  who  were  the  grantors 
to  him  of  the  zar-i-peshgi  lease  mortgage.  Now  there  is  no  doubt  that 
What  the  plaintiff  asked  for  in  his  suit  was  a  decree  for  khas  possession, 
that  is,  not  merely  a  decree  declaring  his  title  or  decreeing  his  posses- 
sion as  mortgagee  subject  to  the  lease  granted  by  him,  but  a  decree  under 
which  he  should  be  placed  in  actual  physical  possession  of  the  lands.  That 
decree  in  my  opinion  the  plaintiff  was  not  entitled  to  get.  The  plain- 
tiff had  himself,  before  this  suit  was  filed,  parted  with  the  actual  or 
physical  possession  of  the  lands  to  defendants  Noa.  3  and  4,  to  whom 
he  had  granted  a  lease  of  those  lands.  That  lease  and  the  term  created 
by  it  had  not  been  determined,  and  the  plaintiff  cannot  be  entitled 
to  the  physical  possession  of  lands,  the  possession  of  which  he  had 
granted  to  another  under  a  lease  which  is  still  current.  A  landlord  can 
no  doubt  be  correctly  said  to  be  in  possession  of  his  property  through  his 
tenants,  but  that  is  not  such  a  possession  as  entitles  him  to  enter  upon  the 
lands,  or  to  cultivate  them,  or  to  treat  his  tenants  and  those  holding  under 
them  as  trespassers. 

We  are  instructed  by  the  Privy  Council,  and  are  bound  to  obey  their 
instruction,  that  when  we  do  not  find  law  in  India  applicable  to  the  case 
before  us,  we  are  to  follow  the  principles  of  the  law  of  England  so  far  as 
they  are  applicable.  The  law  of  England  on  this  point  is  consistent  with 
commonsanse.notwithstanding  that  some  of  the  earlier  procedure  in  eject- 
ment- is  now  out  of  date.  Suffice  it  to  say  that  John  Doe  and  Richard  Roe 
have  not  been  necessary  parties  to  actions  in  ejectment  in  England  for  a 
great  many  years.  The  principle  of  the  law  was  always  the  same,  although 
the  procedure  which  required  John  Doe  and  Richard  Roe  was  necessary  at 
one  time  and  is  not  necessary  now.  The  principle,  it  appears  to  me,  must 
be  the  same  all  the  world  over,  and  certainly  must  be  the  same  in  India  as 
in  England.  That  principle  is  that  where  a  man,  whether  the  owner  or 
merely  a  tenant,  creates  a  tenancy  under  him  which  entitles  the  tenant  to 
the  exclusive  use  of  the  land  or  of  the  house,  as  it  may  be,  the  man  creating 
£449]  the  tenancy  cannot  have  any  right  to  actual  possession  unless,  he 
has  by  the  lease  or  by  agreement  with  his  tenant  reserved  to  himself  a 
right  to  re-enter  and  take  possession.  He  has  of  course  a  right  by  due 
process  of  law,  if  the  facts  arise,  to  have  the  tenancy  created  by  him 
determined  and  his  tenant  ejected  ;  but,  so  long  as  the  tenant  is  entited 
to  possession,  the  landlord  cannot  be  entitled  to  possession.  That  right 
to  possession  he  has  parted  with  by  the  creation  of  the  tenancy.  It  is  no 
new  proposition  of  law,  and  the  application  of  that  proposition  of  law, 
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which  I  believe  to  be  correct,  does  not  introduce  into  India  any  new 
system  either  of  law  or  of  procedure.  A  landlord  whose  title  is  denied  by 
his  tenant  has  got  a  right  to  have  the  tenancy  determined.  A  londlord 
whose  title  is  questioned  by  any  one  else  than  the  tenant  has  got  a  right  to 
a  declaration  under  s.  42  of  the  Specific  Belief  Act ;  and  if  any  one  enters 
on  the  receipt  of  the  rents  and  profits  of  the  land  and  takes  from  his 
teaants  the  rents  which  were  due  to  him,  he  is  entitled  as  against  such 
person,  not  only  to  a  declaratory  decree  declaring  his  title  and  that  the 
other  person  has  no  title,  bub  to  a  decree  putting  him  into  possession,  that 
is,  what  is  known  as  formal  possession,  as  contra-distinguished  from  actual 
or  khas  possession,  of  the  lands  as  against  the  person  wrongfully  taking 
the  rents  and  profits  to  which  he,  the  landlord,  is  entitled.  It  is  an  error 
to  consider  that  any  new  system  of  procedure  is  required.  Section  263  of 
the  Code  of  Civil  Procedure  provides  for  the  delivery  of  khas  possession 
Vr'hen  the  plaintiff  is  entitled  to  be  put  into  actual  possession  as  against  the 
defendant.  The  Legislature  in  enacting  s.  263  of  the  Code  must  have 
been  aware  that  if  they  stopped  there  they  would  not  have  provided  for 
a  case  such  as  this,  in  which  the  plaintiff,  by  reason  of  an  outstanding 
term  in  a  tenant,  is  not  entitled  to  have  his  decree  executed  by  being 
put  into  khas  possession.  Accordingly  the  Legislature,  not  intending 
to  introduce  any  new  system  of  procedure,  and  intending  to  give  plaintiffs 
who  succeeded  in  suits  like  this  an  opportunity  of  obtaining  the  qualified 
possession  to  which  they  were  entitled,  enacted  s.  264  of  the  Code. 
That  is  a  section  under  which,  for  example,  a  plaintiff  [450]  who  has 
been  dispossessed  of  the  rents  and  profits  of  his  tenants,  but  who,  by 
reason  of  there  being  tenants  in  with  a  lawful  title,  is  not  entitled  to 
be  put  into  actual  or  khas  possession,  is  enabled  to  be  put  into  that  pos- 
session of  bis  zemindari,  his  tenancy,  or  whatever  it  may  be,  of  which 
he  has  been  deprived  by  the  defendant.  The  procedure  under  s.  264  does 
not  require  fifty,  sixty  or  a  hundred  defendants  to  the  suit,  and  it  certainly 
does  not  require  that  any  of  the  plaintiff's  tenants  or  any  of  the  tenants 
who  derive  title  from  the  plaintiff  or  from  his  predecessors-in-title  should 
be  made  defendants  to  the  suit.  To  bring  s.  264  into  operation  it  is  only 
necessary  that  the  plaintiff  should  have  as  the  defendant  or  defendants  to 
the  suit  the  man  or  men  who  have  dispossessed  him  of  the  receipt  of  the 
rents  and  profits.  When  a  plaintiff  has  no  outstanding  term  against  him, 
such  as  an  existing  tenancy  created  by  himself  or  his  predecesaor-in-title, 
he  can  obtain  his  decree  for  khas  possession,  and  that  decree  can  be  execu- 
ted under  s.  263  ;  and  what  is  more,  he  can  have  as  defendants  to  that  suit 
all  persons  who  are  in  possession  of  his  lands  and  are  conjointly  in  collu- 
sion holding  adversely  to  him,  that  is,  not  under  a  title  granted  by  him  or 
by  his  predecessor-in-title.  When,  however,  there  are  in  possession  of 
the  lands  tenants  holding  under  a  title  which  the  plaintiff  cannot  dispute, 
for  example,  a  tenancy  created  by  himself  or  hig  predecessor-in-title 
having  title  to  create  it,  and  some  person  has  come  in  and  deprived  him  of 
the  rents  and  profits  by  getting  his  tenants  to  pay  over  the  rents  to  some 
person  other  than  the  real  landlord,  the  landlord's  remedy,  in  such  case  is 
distress  for  his  rent  or  suit  for  arrears  of  rent,  if  the  holding  is  an  agri- 
cultural one  ;  suit  for  rent  followed  by  ejectment  if  the  arrears  be  not 
paid;  and  suit  against  the  outsider  who  has  interfered  with  his  rights 
for  a  declaration  of  bis  title  and  the  want  of  title  in  the  outsider  and  for 
possession  as  landlord  to  be  delivered  to  him  under  p.  264  of  the  Oode  of 
Civil  Procedure. 

There  is  no  one  more  adverse  than  I  am  to  the  introduction  of  unknown 
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and  novel  principles  of  law  either  into  this  country  or  into  England, 
principles  which  have  not  been  hallowed  by  the  [451]  careful  consideration 
of  generations  of  lawyers.  On  the  other  hand,  I  think  it  is  no  light  matter 
to  depart  from  all  known  principles  of  law,  and  to  suggest  that  a  man, 
whether  he  be  owner  in  fee  in  England  or  zemindar  here,  or  whether  his 
title  be  that  of  a  tenant,  is  entitled  to  be  put  into  actual  possession  under 
s.  263  of  the  Code  of  Civil  Procedure  of  lands,  the  right  to  occupy  which 
and  the  exclusive  possession  of  which  he  himself  had  granted  to  another 
for  a  term  which  is  still  current  and  not  expired.  If  such  a  principle  were 
introduced,  it  would  revolutionize  the  principles  of  law  by  which  tenants 
bold  their  houses,  if  the  tenancy  is  of  a  house,  and  their  lands,  if  the 
tenancy  is  of  lands.'No  man  is  bound  to  create  in  favour  of  another  a  tenancy 
of  his  house  or  of  his  lands.  If  he  does,  he  can  by  the  use  of  proper  words 
no  doubt  reserve  a  right  to  re-enter  at  any  time  and  determine  the 
tenancy,  unless  where  notice  or  procedure  in  a  Court  is  required  in  order 
to  the  determination  of  the  tenancy.  It  may  be,  and  indeed  probably  is, 
the  fact  that  in  the  present  case  the  defendants  Nos.  3  and  4  are  collud- 
ing with  the  defendants  Nos.  1  and  2.  The  facts,  if  it  be  one,  that  there 
is  such  collusion,  and  even  if  such  collusion  be  of  the  most  fraudulent  kind 
as  against  the  landlord  of  the  defendants  Nos.  3  and  4,  the  plaintiff,  does 
not  entitle  him  to  the  possession  of  the  holding  until  the  tenancy  created 
by  him  in  favour  of  She  defendants  Nos.  3  and  4  has  been  determined. 
That  tenancy,  the  holding  being  an  agricultural  one  to  which  Act 
No.  XII  of  1881  applies,  can  only  be  determined  by  proceedings  in  the 
Court  of  Eevenue;and,  those  proceedings  not  having  been  taken,  it 
follows  in  law  that  at  the  commencement  of  this  suit  that  term  or  tenancy 
was  outstanding  and  was  a  bar  to  the  plaintiff's  obtaining  khas  possession 
of  the  lands. 

In  my  opinion,  and  in  the  opinion  of  four  other  Judges  of  this  Bench, 
the  plaintiff  is  entitled  to  two  decrees  in  this  suit,  viz.,  (1)  a  decree  declar- 
ing that  the  plaintiff  is  the  zar-i-peshgi  lessee,  mortgagee,  of  the  defen- 
dants Nos.  1  and  2  of  the  occupancy-holding  under  the  zar-i-peshgi 
lease  of  the  5th  of  June  1889,  and  that  the  defendants  Nos.  1  and  2  are 
not  during  the  continuance  of  that  [452]  mortgage  entitled  to  interfere 
with  the  plaintiff's  possession  as  zar-i-peshgi  mortgagee,  or  to  receive  the 
rents  and  profits  from  any  tenant  or  tenants  of  the  plaintiff,  or  to  do 
any  act  in  denial  of  the  plaintiff's  title  as  zar-i-peshgi  mortgagee  ;  and  (2) 
a  decree  that  the  plaintiff  be  put  into  possession  of  the  rents  and  profits 
of  the  occupancy-holding  as  zar-i-peshgi  mortgagee  of  the  defendants 
Nos.  1  and  2  subject  to  the  conditions  of  the  zar-i-peshgi  lease  :  the 
decree  for  possession  to  be  executed  under  s.  264  of  the  Code  of  Civil 
Procedure.  That  is  my  opinion. 

KNOX,  J. — I  concur  fully  in  the  reasons  given  by  the  learned  Chief 
Justice,  and  in  the  answer  which  he  would  make  to  the  questions  referred 
to  us. 

BLAIR,  J. — I  concur  in  the  decree  proposed  by  the  learned  Chief 
Justice  as  an  answer  to  the  reference,  and  in  the  reasoning  on  which  that 
answer  is  based. 

BANERJI,  J. — My  answer  to  the  reference  is  the  same  as  that  of  the 
learned  Chief  Justice.  The  title  of  the  plaintiff  as  zar-i-peshgi  mortgagee 
having  been  denied  by  the  defendants  Nos.  1  and  2,  be  was  entitled  to 
claim  a  declaration  of  his  title  as  against  those  defendants,  and  he  was 
entitled  to  such  possession  as  the  nature  of  his  title  in  the  property  admit- 
ted of.  After  he  had  granted  a  lease  of  the  property  to  the  defendants 
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Nos.  3  and  4,  and  so  long  as  that  lease  subsisted,  the  only  possession 
which  he  could  have  in  respect  of  the  property  was  the  receipt  of  rents 
and  profits,  and  not  actual  physical  possession  of  the  property.  So  long 
as  the  lease  in  favour  of  the  defendants  Nos  3  and  4  remained  outstanding 
the  only  persons  who  were  entitled  to  actual  physical  possession  were 
these  defendants.  They  were  competent  to  allow  anyone  else  to  cultivate 
the  lands  unless  the  terms  of  their  lease  preculdod  them  from  so  doing  ; 
but  in  the  absence  of  such  terms  the  mere  fact  of  their  permitting  a 
third  person  to  cultivate  the  lands  did  not  entitle  the  plaintiff  to  resume 
physical  possession  of  them.  If  actual  possession  was  taken  during 
the  currency  of  the  lease  by  a  trespasser,  such  a  person  would  be  a 
trespasser  as  against  the  tenants,  and  not  as  against  the  plaintiff,  so  as  to 
[453]  justify  the  plaintiff  in  claiming  the  ejectment  of  the  trespasser. 
If  the  plaintiff's  title  was  denied,  he  could  certainly  defend  that  title  by 
claiming  a  declaration  of  his  right ;  but,  so  long  as  he  did  not  himself 
possess  the  right  to  enjoy  physical  possession,  he  could  not  eject  the 
trespasser.  I  agree  in  the  decree  proposed. 

AlKMAN,  J. — I  also  agree  in  the  decree  proposed  and  in  the  reason- 
ing upon  which  that  decree  is  based.  It  appears  to  me  that  the  diffi- 
culty experienced  by  my  brother  Blennerhassett,  which  has  prevented  him 
from  concurring  in  the  judgment  of  the  majority  of  the  Court,  would 
disappear  if  the  distinction  between  the  two  kinds  of  possession 
which  has  been  pointed  out  by  the  learned  Chief  Justice,  and  which 
is  recognized  by  the  Legislature  in  ss.  263  and  264  of  the  Code  of  Civil 
Procedure,  is  borne  in  mind.  If  a  person  is  wrongfully  ousted  from 
possession  he  is  entitled  to  a  decree  replacing  him  in  such  possession  as 
he  had  when  his  cause  of  action  arose.  If  at  that  time  he  had  a  right  to 
immediate,  or  what  is  called  in  this  country  khas,  possession,  then  he  is 
entitled  to  a  decree  replacing  him  in  such  possession.  If,  on  the  other 
hand,  his  possession  was  only  derived  from  the  enjoyment  of  the  rents 
and  profits,  then  the  possession  to  which  he  is  entitled  is  that  provided 
for  by  s.  264  of  the  Code. 

BY  THE  COURT. — With  these  opinions  the  case  will  go  back  to  the 
Bench  which  made  the  reference. 

DECEEE  OF  THE  DIVISION  BENCH. 

'  On  the  appeal  being  again  laid  before  the  Division  Bench  which  had 
made  the  reference,  that  Banch  (Edge,  C.  J.,  and  Blennerhassett,  J.),  on 
the  llth  June  1896,  made  a  decree  in  accordance  with  the  opinion  of  the 
majority  of  the  Fall  Bench. 


1896 

JUNE  11. 

FULL 
BENCH. 

18  A .  440 

(F.B.)  = 
16  A.W.N. 
(1896)   162. 


1007 


18  All.  454 


INDIAN  DECISIONS,   NEW   SERIES 


[Yol. 


1896 

JUNE  13. 
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LATE 
CIVIL. 

18  A.  453  = 
16  A.W.N. 
(1896)  141. 


18  A.  453  =  16  A.W.N.  (1896)  141. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Blair  and  Mr.  Justice  Banerji, 


AMAR  NATH  (Plaintiff-)  v.  KAJ  NATH  (Defendant).* 
[12th  June,  1896.] 

Civil  Procedure  Code,   s.   505— Receiver — Power  of  District  Court  under  s.  505  as  to 
appointment  of  receiver. 

The  concluding  words  of  s.  505  of  the  Code  of  Civil  Procedure — "  or  pass 
such  order  as  it  thinks  fit  " — must  ba  read  as  controlled  by  the  words  [454]  pre- 
ceding them  and  do  not  confer  upon  the  District  Court  the  power  itself  to 
appoint  a  receiver  not  nominated  by  the  Subordinate  Court. 

[R  ,  HI  C.  495.  j 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

Babii  Jogindro  Nath  Chaudhri  and  Babu  Satya  Chandar  Mukerji, 
for  the  appellant. 

Maulvi  Mahmud-itl-  Hasan,  for  the  respondent. 

JUDGMENT. 

BLAIR  and  BANERJI,  JJ. — This  is  an  appeal  from  an  order  of  the 
learned  District  Judge  of  Allahabad  appointing  a  receiver  of  the  property 
in  suit  in  a  case  to  which  the  present  appellant  and  respondent  are  parties. 
That  is  a  case  which  is  pending  in  the  Court  of  the  Subordinate  Judge. 
The  learned  Subordinate  Judge  had  conceived  the  case  to  be  one  in  which 
the  property  needed  the  exceptional  protection  provided  for  by  s.  503 
of  the  Code  of  Civil  Procedure.  He  considered  the  circumstances  so 
exceptional  that  he  considered  it  expedient  to  apply  the  exceptional 
remedy  of  appointing  a  receiver  in  the  suit.  He  was  not,  however, 
empowered  by  law  to  make  such  an  appointment  himself  without  the 
sanction  of  the  District  Judge  to  whom  he  was  subordinate.  He  accord- 
ingly forwarded  to  the  District  Judge  a  nomination  of  the  person  ha 
considered  fit  for  such  appointment,  and  submitted  that  person's  name 
with  the  ground  for  the  nomination  to  the  District  Court.  It  was  open 
then  under  s.  505  to  the  District  Judge  to  authorize  the  Subordinate 
Judge  to  appoint  the  person  so  nominated,  or  "  pass  such  other  order  aa 
the  District  Court  thinks  fit."  It  was  contended  before  us  on  behalf  of 
the  appellant  that  these  words  in  no  way  authorize  a  District  Judge  to 
nominate  upon  his  own  motion  any  person  to  be  a  receiver  and  himself  to 
appoint  such  person  as  receiver.  On  the  other  hand,  our  attention  was 
called  to  the  wide  generality  of  the  words  used.  We  think,  however,  that 
we  ought  to  apply  to  this,  as  to  other  provisions  of  Acts,  the  principle 
that  large  general  words  should  be  read  in  connection  with,  and  as  quali- 
fied and  restricted  by,  the  more  specific  words  which  stand  in  collation 
with  them.  It  seems  to  us  therefore  that  the  District  Judge  could  either 
authorize  or  refuse  to  authorize  the  appointment  of  the  person  nominated, 
could  regulate  his  functions  as  set  forth  [455]  in  s.  503  at  its  discretion, 
or  could  determine  whether  the  appointment  of  a  receiver  was  at  all 
expedient  or  necessary.  We  think  that  if  the  Legislature  had  intended 


*  First  Appeal  from  Order  No.   35  of   1896,  from  an  order  of  J.  Dennian, 
District  Judge  of  Allahabad,  dated  the  18th  April  1896. 
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confer  on  a  District  Courb  the   power  of  appointing    without  nomina-  1896 

tion  by  a  Subordinate  Court  any    person  as    receiver,  appropriate  words  JUNE  12, 
for  that  purpose  would  have  been  used  in  the  Act.     The  expression   used 

in  s.  505  is  not  that  the  District  Court   may    appoint,    but  may   authorize  APPEL- 

the  Subordinate  Judge  to  appoint.     Those  words,  it   seems    to   us,    are  LATE 

inconsistent  with  the  wide  powers  contended  for  by  the  respondent.     The  ClvlL 

decision  of  the  first  point   urged  on  behalf  of  the  appellant  renders  the 

decision  of  the  other  points  unnecessary.     We  allow  the  appeal  and  set  ISA.  453  =» 

aside  the  order  of  the  District  Judge  with  costs.  16  A.W.N. 

Appeal  decreed.  <1896> 1M* 


18  A.  455  =  16  A.W.N.  (1896)  130. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji. 


CHIRANJI  LAL  AND  OTHERS  (Decree-holders]  v.  DHARAM  SINGH 
(Judgment-debtor)*     [16th  June,  1896.] 

Mortgage — Prior  and  subsequent  mortgages — Decne  giving  a  dffendant,  second  mort- 
gagee, a  right  torcdeem  a  prior  mortgage  loithin  a  fixed  period — Appeal— Limitation. 

When  a  decree  gives  a  right  of  redemption  withiu  a  certain  specified  period 
with  a  certain  specified  result  to  follow  if  redemption  is  cot  made  within  such 
period,  the  mere  fact  of  an  appeal  being  preferred  against  it  will  not  suspend  the 
operation  of  such  decree,  and,  unless  the  appellate  Court  extends  the  period 
limited  by  the  original  decree,  the  right  of  redemption  will  be  barred  if  not  exer- 
cised within  the  period  so  limited.  The  principle  in  Jaggar  Natli  Pande  v.  Jokhu 
Tewari  (1)  applied. 

[R.,  17   C.L.J.   ro  (123)  =  17   C.W.N.  457  (45S)  5  11  O.P.L.R.  115  ;  18  Ind.  Cas.  747 
(749)  5  17  M.L.J.  44-N.;  48  P.R.  1906  =  104  P.L.R.  1906.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of 
Banerji,  J. 

Munshi  Gobind  Prasad,  for  the  appellants. 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondent. 

JUDGMENT. 

BANERJI,  J. — This  appeal  arises  out  of  proceedings  relating  to  the 
execution  of  a  decree  passed  in  favour  of  the  appellants.  The  facts  of 
the  case  are  these.  One  Moti  Singh  made  a  simple  mortgage  of  some 
property  in  favour  of  one  Durga  Prasad  in  1871.  [456]  He  afterwards 
made  a  usufructuary  mortgage  of  the  same  property  in  favour  of  Dharam 
Singh,  the  respondent,  in  1878.  In  1881,  a  decree  for  sale  was  obtained 
on  the  first  mortgage.  The  second  mortgagee  was  not  joined  as  party  to 
the  suit  for  sale.  In  execution  of  that  decree  a  part  of  the  mortgaged 
property  was  sold,  and  it  was  purchased  by  the  predecessor  in  title  of 
the  appellants.  As  the  second  mortgagee  was  in  possession  under  his  usu 
fructuary  mortgage,  the  appellants  brought  a  suit  against  him  for  posses 
sion  of  the  property  purchased  by  them  at  auction  in  satisfaction  of  the 
prior  mortgage.  That  suit  was  resisted  on  the  ground  that  the  second 

*  Second  Appeal  No.  889  of  1895,  from  a  decree  of  Babu  Bepin  Bebari  Mukerji, 
Subodinate  Judge  of  Aligarb,  dated  the  36th  June  1895,  reversing  a  decree  of  Babu 
Gauri  Shankar,  Munsif  of  Haveli,  Aligarb,  dated  the  17th  November  1894, 

(1)  18  A,  223. 
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1896        mortgagee,    not  having  been  made    a  party  to    the  first  mortgagee's  suit, 
JUNE  16.    had  riot  been    foreclosed  of  his  right  to   redeem  the  first  mortgage,  and 
therefore  the  purchaser  in  execution    of  the  decree    made    on    the  first 
APPEL-     mortgage  was  not  entitled  to    possession  as  against   him.     The  suit  was 
LATE       dismissed    by  the  Court  of  first   instance,  but  the  lower  appellate    Court 
CIVIL.      made    a  decree    for    possession    in  favour  of  t'ue  appellants  on  the  1st 
of    April,    1892,    subject    to  the    condition    that    the    defendant,     the 
18  A.  485=  second  mortgagee,  would  have  the  option  of  redeeming  the  prior  mortgage 
16  A.W.N.    an(j    retaining  the    property    by  payment    of  Rs.    150  to   the    plaintiff 
(1896    130.    witbin  six  months    from  the  date  of  the  decree.     The   decree  was  thus 
one  for  possession  subject    to  a   condition,  and    if  that  condition    failed 
it    was  a    decree  for    absolute    possession.     That    decree    was  affirmed 
by  this  Court  on  the  18th  of  April,  1894.     The  defendant,  the  present  res- 
pondent, did  not  pay  the  Rs.  150  referred    to  above    within    sis   months 
from  the  1st  of  April,  1892,  the  date  of  the  decree   of   the   first   appellate 
Court.     Thereupon  the   decree-holders,  present    appellants,    applied    for 
execution  of  the  decree  and  deiivory  of  possession  to  them,    The  respond- 
ent,   judgment-debtor,    raised    objections  in    regard  to    the  application, 
urging  that  he  was  entitled  to  compute  the  six   months    wiuhin  which  he 
was  entitled  to  pay  Rs.  150  from  the  date  of  the  decree  of  the  High  Court, 
and,  as  those  six  months  had  not  expired  on  the  date    of  the   application 
for  execution,  the  decree-holders    were  not  entitled  to  obtain  possession. 
It  is  admitted  that  the  decree  of  this  Court  dated  the  18th  of  April,  1894, 
by  which  the  decree  of  [457]  the  first   appellate  Court  was  affirmed,  did 
not  extend  the  period  witbin  which  the  defendant  was  to  redeem  the  prior 
mortgage.     The  Court  of  first  instauce  disallowed    the  objections  of  the 
judgment-debtor,    but   the   low^r    appellate  Court    allowed   them  on  the 
strength  of  certain  rulings  to  which  it  has   referred  ia  its  judgment.     The 
learned   Subordinate  Judge  was  of  opinion   that  the  objection  was  not  a 
valid  one,  but  he   considered    himself   bound  by  the  rul  u^s   cited  by  him 
and  therefore  allowed  the  objection. 

It  is  contended  in  second  appeal  that  the  judgment-debtor  was  not 
entitled  to  compute  the  six  months  within  which  he  was  to  redeem  the 
prior  mortgage  from  the  date  of  the  decree  of  this  Court,  that  decree  not 
baving  extended  the  time  for  the  payment  of  the  money.  Mr.  Gobind 
Prasad  has  relied  on  the  recent  ruling  in  Jaggar  Nath  Pande  v.  Jokliu 
Tewari  (V.  In  my  judgment,  the  principle  of  that  ruling  fully  governs 
the  present  case.  In  that  case  it  was  held  with  reference  to  a  decree  for 
pre-emption  that  if  the  sale  price  decreed  to  be  paid  by  the  piaiutiff  was  not 
paid  within  the  time  allowed  by  the  Court  of  first  instance,  and  if  that  time 
was  not  extended  by  the  appellate  Court,  the  plaintiff  could  not  pay  the 
pre-emptive  price  after  the  expiry  of  the  time  allowed  by  the  decree  of  the 
first  Court.  The  same  principle  applies  to  this  case.  The  decree  of  the 
1st  of  April  1892  was  a  decree  for  possession  subject  to  a  condition,  that 
condition  being  that  Rs.  150  were  to  be  paid  by  the  defendant  within  six 
months.  If  the  condition  were  fulfilled,  that  decree  would  be  one  dismiss- 
ing the  suit  for  possession.  In  the  event  of  default  being  made  in  payment, 
the  decree  was,  on  the  expiry  of  the  six  months,  to  ba  an  unconditional 
decree  for  possession.  If  no  appeal  was  preferred  from  that  decree,  and 
if  the  payment  provided  for  by  it  was  uot  made  within  six  months,  there 
can  be  no  question  that  the  decree-holder  would  be  entitled  to  obtain 
possession  by  execution  of  the  decree.  By  the  mere  fact  of  appealing 

(1)  18  A.  223. 
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from  the  decree  the  defendant  could  not  extend  the  time  allowed  to  him 
by  the  decree.  If  that  time  expired  before  the  decision  of  the  appeal  by 
this  Court,  the  decree  for  [458]  possession  became  thereupon  a  decree 
absolute,  and  the  confirmation  of  tba1;  decree  in  second  appeal  by  this 
Court  could  not  alter  the  position  of  the  parties.  Before  such  con- 
firmation the  decree  had  become  an  absolute  decree  for  possession,  and 
unless  the  defendant  obtained  in  his  second  appeal  an  extension  of 
the  time  allowed  to  him  for  redeeming  the  prior  mortgage,  ho  became 
foreclosed  of  his  right  to  redeem  that  mortgage.  If  the  law  were  other- 
wise, the  defendant  in  a  suit  for  sale  or  the  plaintiff  in  a  suit  for 
redemption  would  be  able  to  obtain  an  extension  of  the  time  allowed 
to  him  to  pay  the  mortgage  money  merely  by  the  fact  of  preferring 
an  appeal.  The  cases  to  which  the  learned  Subordinate  Judge  referred 
were  considered  in  the  case  of  Jaggar  Nath  Pande  v.  Jokhu  Teivari 
mentioned  above  and  the  principles  enunciated  in  them  were  note  accept- 
ed. In  my  judgment,  in  the  absence  of  any  specific  extension  by  the 
appellate  Court  of  the  time  allowed  by  the  Court  of  first  instance  for  the 
redemption  of  a  mortgage,  the  time  within  which  redemption  could  take 
place  is  to  be  computed  from  the  date  of  the  decree  of  the  Court  of  first 
instance.  I  allow  this  appeal,  and,  setting  aside  the  decree  of  the  Court 
below,  restore  that  of  the  Court  of  first  instance  with  costs  here  and  in  the 
Court  below. 

Appeal     Decreed. 

*  [The  cases  upon  which  the  judgment  of  tho  Subordinate  Judge  wag  baaed  were  the 
following:  —Daulat  and  Jagjivan  v.  Bhukandas  Manakchand  (f)  Near  Ali  Chowdhuri 
v.  Konl  Meah  (2)  and  Rup  Chand  v.  Shims-til  jehan  t3;.] 


18  A.  458  =  16  A  W.N.  (1896)  117, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Banerji. 

DHARMA  AND  OTHERS  (Defendants)  v.  BALMAKUND  AND  OTHERS 
(Plaintiff*).*     [L8th  June,  1896.] 

Mortgage— Redemption— Limitation — Acknowhdgmtnt— Act  No,   XIV  of     1859, -s.    1, 
cl.  15— Act  No.  XV.  of  1877,  Sch.  ii,  Art   148. 

Held  that  an  acknowledgment  of  the  title  of  the  mortgagor  made  by  one  only 
of  two,  mortgagees  would  not  avail  tn  save  the  mortgagor's  right  of  redemption 
being  barred  by  limitation,  where  the  mortgage  was  a  joint  mortgage  and  not 
capable  of  being  redeemed  pieoemaal.  Bhogilal  v.  Amritlal  (4)  referred  to. 

[F.,  34  A.  371  (374)  =9  A  L.J.  386  (389)  =  14  Ind.  Gas.  132  (133  ;  1  Ind.  Gas,  203  (204); 
R.,  19  M.L.J.  238  =  5  M.L.T.  208  ;  D.,  11  Bom.  L.R.  318  «.324)  =  2  Ind.  Gas. 
469  (470)  ;  15  C.L.J.  251  (252)  - 16  C.W.N.  493  (494)  =  13  Ind.  Gas.  702  (703).] 

[459]  THE  facts  of  this  case  were  as  follows  : — 

The  plaintiffs  alleging  themselves  to  be  the  descendants  of  the 
original  mortgagors,  sued  for  redemption  of  a  mortgage  said  to  have  been 
made  by  their  ancestors  in  favour  of  two  persona,  Udai  Earn  and  Kbush- 
hali,  whose  representatives  the  defendants  were  alleged  to  be. 


1896 

JUNE  is. 

APPEL- 
LATE 
CIVIL. 

ISA.  153  = 
16  A. W.N. 
(1896)  130. 


'  Second  Appeal  No.  40  of  1396.  from  a  decree  of  H.G.  Pearee,  Esq..  District 
Judge  of  Agra,  dated  the  9th  January  1896,  reversing  a  decree  of  Babu  Prithi  Nath, 
Munsif  of  Muttra,  dated  the  21st  November  1895. 

(1)  11  B.  17?.  (2)130.  11.  (3)  11  A.  346.  (4)  17  B.  173. 
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The  defendants  pleaded  that  the  mortgage  was  more  than  one 
hundred  years  old  and  that  the  claim  for  redemption  was  consequently 
barred  by  limitation. 

The  Court  of  first  instance  (Muasif  of  Muttra)  found  that  the  date 
put  forward  by  the  plaintiffs  as  the  date  of  the  mortgagn  was  unreliable, 
and,  applying  the  principle  of  the  case  of  Parmanand  Misr  v.  Sahib  Ali  (l) 
dismissed  the  suit. 

The  plaintiffs  appealed.  The  lower  appellate  Court  (District  Judge  of 
Agra)  found  that,  although  the  date  of  the  mortgage  was  not  proved,  at 
the  revision  of  settlement,  which  took  place  in  1852,  both  Udai  Earn  and 
Khushhali  acknowledged  the  title  of  the  plaintiffs'  predecessors  in  title, 
although  the  settlement  records  were  signed  by  one  only.  The  District 
Judge  held  that  this  acknowledgment  was  sufficient  to  save  limitation 
and  accordingly  decreed  the  appeal,  relying  on  the  case  of  Jamna  Prasad 
v.  Gokla  (2). 

The  defendants  appealed  to  the  High  Court. 

Mr.  E.  A.  Howard  and  Babu  Badri  Das,  for  the  appellants. 

Mr.  T.  Conlan,  for  the  respondents. 

JUDGMENT. 

BANEEJI,  J. — The  suit  out  of  which  this  appeal  has  arisen  was 
brought  for  the  redemption  of  a  mortgage,  which  was  alleged  by  the 
defendants  to  have  been  made  more  than  one  hundred  years  before  the 
date  of  the  suit.  The  averment  of  the  defendants  as  to  the  date  of  the 
mortgage  was  not  repudiated  by  the  plaintiffs.  The  mortgage  having  thus 
been  made  more  than  sixty  years  before  suit,  the  claim  for  redemption 
would  be  barred  by  limitation  under  article  148  of  schedule  II  of  Act 
No.  XV  of  1867,  unless  it  could  be  shown  that  an  ackowledgmont  of  the 
mortgagor's  [460]  right  had  been  made  before  the  expiry  of  the  period  of 
limitation  in  the  manner  required  by  law.  What  happened  in  this  case, 
as  found  by  the  learned  Judge  below,  was  that  at  the  time  of  the  revision 
of  settlement  the  title  of  the  mortgagor  was  acknowledged  by  Udai  Earn 
and  Khushhali,  the  two  mortgagees,  but  the  settlem'ent  khewat  was  signed 
by  only  one  of  them.  This,  it  .is  alleged,  took  place  in  1852.  Had  the 
mortgage  been  only  in  favour  of  the  person  who  signed  the  khewat,  there 
can  be  no  doubt  that  an  acknowledgment  by  him  of  the  title  of  the  mort- 
gagor would  have  given  the  mortgagor  a  fresh  start  for  the  computation 
of  limitation.  Before  Act  No.  XIV  of  1859  came  into  operation  there 
was  no  limitation  for  a  suit  for  redemption.  It  was  under  cl.  15  of 
8.  1  of  that  Act  that  a  limitation  of  sixty  years  was  for  the  first  time 
provided  for  such  a  suit,  to  be  computed  from  the  date  of  the  mortgage, 
unless  an  acknowledgment  of  the  title  of  the  mortgagor,  or  of  his 
right  of  redemption,  had  been  given  in  writing  signed  by  the  mort- 
gagee, fir  some  person  claiming  through  him,  in  which  case  limitation 
would  run  from  the  date  of  acknowledgment.  Act  No.  XIV  of  1859 
applied  to  the  mortgage  in  question,  and,  as  the  said  mortgage  was 
more  than  sixty  years  old  when  that  Act  came  into  operation,  a  claim 
to  redeem  the  mortgage  would  have  been  barred  by  limitation,  had 
no  acknowledgment  of  the  mortgagor's  title  been  made  by  the  mortgagees 
and  signed  by  them.  In  this  case  only  one  mortgagee  signed  tha 
acknowledgment,  and  therefore  the  acknowledgment  could  not  avail 
against  the  mortgagee  who  had  not  signed  it,  and  the  mortgagor's  right  of 


(1)  11  A.  438. 


(2)  14  A.W.N.  (1894)  87. 
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redemption  was  not  saved  as  against  that  mortgagee.  The  mortgage  was 
made  in  favour  of  two  mortgagees  jointly,  and  it  was  not  *  mortgage  in 
which  the  interests  of  each  mortgagee  could  be  apportioned  so  as  to  allow 
of  the  mortgage  being  redeemed  piecemeal.  In  the  case  of  such  a  mortgage 
an  acknowledgment  by  one  only  of  the  mortgagees  could  not  be  effectual 
for  the  purpose  of  saving  the  operation  of  limitation.  This  view  is  in 
accord  with  the  ruling  [461]  of  the  Bombay  High  Court  in  Bnogilal  v. 
Amrital  (1).  The  plaintiff's  claim  was  therefore  barred  by  limitation  and 
was  properly  dismissed  by  the  Court  of  first  instance.  I  allow  the  appeal 
with  costs,  and,  getting  aside  the  decree  of  the  Court  below  with  costs, 
restore  that  of  the  Court  of  first  instance. 

Appeal  decreed. 


18  A.  461  =  16  A.W.N.  (1896)  151. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Sanerji  and  Mr,  Justice  Aikman. 


THE  UNCOVENANTED  SERVICE  BANK,  LIMITED  (Defendant)  v.  ABDUL 
BARI  (Plaintiff).*     [3rd  July,  1896.] 

Civil  Procedure  Code,  s.  317 — Execution  of  dectee — Application  for  execution  against 
a  person  alleged  to  be  the  beneficial  owntr  though  not  the  certified  purchaser. 

The  provisions  of  B.  317  of  the  Code  of  Civil  Procedure  contemplate  suits 
between  the  certified  purchaser  and  the  beneficial  owner,  and  will  not  operate  so 
as  to  bar  a  third  party  from  asserting  that  the  certified  purchaser  is  not  the  bene- 
ficial owner.  Sohun  Lall  v.  Lalla  Gya  Pershad  (2),  Puran  Mai  v.  All  Khan  (3), 
and  Subha  Bibi  v.  Hara  Lai  Das  (4),  referred  to. 

[Appr,  26  A.  82  (88;  ,  R.,  21  A.  29  s50)  =  lS  A.W.N.  187  ;  21  A.  239  =  19   A.W.N.  42  ; 
8  O.C.  306.] 

THE  plaintiff  in  this  case  sued  for  a  declaration  that  certain  property 
which  had  been  attached  in  pursuance  of  a  decree  held  by  the  defendant 
Bank  against  his  father,  Abdullah,  was  his  own  property  and  not  liable 
to  attachment  in  execution  of  the  said  decree. 

The  property  in  suit  had  been  put  up  to  auction  as  the  property  of 
one  Rahim  Bakhsh  and  had  been  purchased  by  the  plaintiff  on  the  20uh  of 
July,  1889,  Abdullah,  the  plaintiff's  father,  acting  for  him  in  the  transac- 
tion. The  sale  certificate  was  granted  in  the  plaintiff's  name  and  he 
obtained  possession. 

The  defendant  Bank  pleaded  that  the  real  purchaser  of  the  property 
was  Abdullah  and  not  the  plaintiff. 

The  Court  of  first  instance  (Munsif  of  Allahabad)  found  on  the 
facts  against  the  plaintiff  and  dismissed  the  suit.  The  plaintiff  appealed. 

[462]  The  lower  appellate  Court  (District  Judge  of  Allahabad) 
decreed  the  plaintiff's  claim  on  the  following  finding: — 

"  I  observe  that  the  law  strongly  protects  an  auction-purchaser.  Ha 
is  put  into  possession,  and  no  suit  can  be  maintained  against  him  on  the 
ground  that  the  purchase  was  made  on  behalf  of  any  other  person  or  on 
behalf  of  some  one  through  whom  such  other  person  claims.  In  the 

*  Second  Appeal  No.  453  of  1894,  from  a  decree  of  W.  Blennerhassett,  Eeq,  District 
Judge  of  Allahabad,  dated  the  26th  March  1894,  reversing  a  decree  of  H.  David,  E«q. 
Munsif  of  Allahabad,  dated  the  16tb  January  1894. 

(1)  17  B.  173.  (2)  N.W.P.  H.C.B.  (1874)  265. 

(3)  1  A.  235.  (4)  21  C.  519. 
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1896        present  case  there  is   no  allegation   by   the  Bank  of  fraud  at  the  time  of 

JULY  3.      purchase.     It  is  alleged  that  Abdullah   was  the  real  purchaser   and  that 

Abdul  Bari'a  name  was  used  fictitiously  ;  a  direct  suit  by  the  Bank  against 

APPEL-     Abdul  Bari  could  not  therefore  be  maintained.  .  I  certainly  do  not  think 

LATE       that  where  the  Bank  would  fail  in  a  regular  suit,  it  can  succeed  by  dint  of 

ClVIL.      a    Dare    assertion    that    the  property  is  Abdullah's  and  thereby  deprive 

Abdul  Bari  of  possession.     Admitting  that  Abdullah  paid  consideration 

18  A.  481=  for  Abdul  Bari's  purchase,  it  would  still  be  necessary  to  show  that  he  did 
16  A.W.N.   not  intend  to  pay  it  for  the  benefit  of   Abdul  Bari  before  the  latter  could 
(1896)  181.    be   deprived    of   the   property  ;   nor   could    a    direct  suit  of  this  nature  be 
brought  against  an  auction-purchaser. 

The  defendant  Bank  appealed  to  the  High  Court. 
Mr.  D.  N.  Banerji,  for  the  appellant. 
Munshi  Bam  Prasad,  for  the  respondents. 

JUDGMENT. 

BANERJI  and  AIKMAN,  JJ. — The  suit  in  which  this  appeal  has  arisen 
was  brought  by  one  Abdul  Bari  for  a  declaration  that  certain  property 
which  the  appellant  caused  to  ba  attached  as  the  property  of  Abdullah, 
the  judgment-debtor  of  the  appellant  Bank,  was  property  which  had  been 
purchased  at  auction  by  the  plaintiff  Abdul  Bari  and  belonged  to  him. 
The  defence  to  the  suit  was  that  Abdullah  was  the  real  purchaser  of  the 
property  and  that  Abdul  Bari  war  only  benami  for  him.  This  defence 
succeeded  in  the  Court  of  first  instance,  but  the  learoed  Judge  of  the 
lower  appellate  Court  overruled  it  on  the  ground  that  a  suit  brought  by 
the  present  defendant  for  a  declaration  that  the  auction-purchaser 
was  noti  the  beneficial  owner  could  not  be  maintained,  and  that 
consequently  it  was  not  open  to  ihe  defendant  to  make  such  an 
assertion  in  answer  to  the  plaintiff's  claim.  Although  the  learned  Judge 
[463 J  did  not  refer  to  3.  317  of  the  Code  of  Civil  Procedure,  he 
evidently  based  his  opinion  on  what  he  considered  to  be  the  meaning  of 
that  section.  In  our  opinion  the  view  taken  by  the  learned  Judge  was 
erroneous  and  was  not  warranted  by  the  provisions  of  s.  317.  That  sec- 
tion forbids  a  suit  by  a  person  claiming  to  be  the  beneficial  owner  against 
the  certified  purchaser  except  on  the  ground  of  fraud.  There  can  be  no 
doubt  that  the  section  contemplates  a  suit  between  the  certified  purchaser 
and  the  person  claiming  to  be  the  beneficial  owner,  and  not  a  suit  like  the 
present,  in  which  a  third  party  asserts  that  the  certified  purchaser  was 
not  the  beneficial  owner.  This  was  the  view  taken  by  the  Courts  in  Sohun 
Lai  v.  Lull  Gya  Pershad  (l),  which  was  followed  in  Puran  Mai  v.  Alt 
Khan  (2).  The  same  view  was  held  by  the  High  Court  of  Calcutta  in 
Subha  Bibi  v.  Hara  Lai  Das  (3).  We  allow  this  appeal,  and,  setting 
aside  the  decree  of  the  lower  appellate  Court,  remand  the  case  to  that 
Court  under  s.  562  of  the  Code  of  Civil  Procedure  with  directions  to 
readmit  the  appeal  under  its  original  number  in  the  register  and  to  deter- 
mine it  according  to  law.  Costs  to  abide  the  result. 

Appeal  decreed  and  remanded. 


(1)  N.W.P.H.O.R.  (1874)  265. 


(2)  1  A.  235. 


(3)  21  C.  513. 
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APPELLATE  CIVIL.  JULYS. 

Before  Mr,  Justice  Banerji  and  Mr.  Justice  Aikman.  APPEL- 

LATE 

SAEJU  PRASAD  (Plaintiff)  v.  HAIDAE  KHAN  (Defendant)*  CIVIL. 

[3rd  July,  1896.J 

A  Q      «  ifi7  _^ 

Act  No.  XII of  1881  (Nor  th-W(  stern  Provinces  Refit  Act]  s.  189— Appeal  Rent  payable  by   .     «'  w  « 
the  tenant  not  in  issue  in  tic  appeal,  [°  * •«*•"• 

Under  6    189  o(  Act  No.  XII  of  1881.  an  appeal  lies  in  a  suit    under  p.  93  of    (1898^  Ii8f 
the  Act,  where  the  rent  payable  by  tbo  tenant  has  been  a  matter  in  issue  and  has 
been  determined.     It  is  not  necfEsary  that  the  rent  payable  by  the  tenant  should 
be  a  matter  in  issue  in  the  appeal. 

THIS  was  a  suit  under  s.  93  (a)  of  Act  No.  XII  of  1881  feo  recover 
from  s,  tenant  rent  of  an  agricultural  holding  for  the  years  1300  and  1301 
Fasli.  The  holding  was  one  at  fixed  rates.  The  defendant  denied  that 
any  rent  was  due  from  him,  [464]  and  he  also  pleaded  that  the  rate  of 
rent  as  stated  in  the  plaint  was  wrong. 

The  Court  of  first  instance  (Assistant  Collector)  found  that  the  rate 
of  rent  was,  as  stated  by  the  defendant,  and  not  as  stated  by  the  plaintiff, 
and  as  to  payment  that  the  defendant  had  paid  rent  in  respect  of  one  of 
the  years  for  which  rent  was  claimed,  but  not  in  respect  of  the  second 
year. 

The  defendant  appealed,  and  his  appeal  was  dismissed  by  the  Collector. 

Thereupon  the  defendant  further  appealed  to  the  District  Judge,  who 
allowed  the  appeal  and  dismissed  the  suit  with  costs  in  all  Courts. 

From  this  decree  the  plaintiff  appealed  to  the  High  Court  ;  mainly 
on  the  ground  that  no  appeal  lay  to  the  Court  below.  Neither  in  the 
appeal  to  the  District  Judge  nor  in  the  appeal  to  the  High  Court,  was 
the  issue  as  to  the  rate  of  rent  payable  by  the  defendant  again  raised. 

Mr.  T.  Conlan,  for  tha  appellant. 

Munsbi  Madho  Prasad,  for  the  respondent. 

JUDGMENT. 

BANEEJI  and  AIRMAN,  JJ. — The  only  question  which  arises  in  this 
appeal  is  whether  an  appeal  lay  to  the  District  Judge  from  the  decree 
of  the  Collector.  The  suit  was  one  for  arrears  of  rent  and  the  amount 
claimed  was  below  Ea.  100.  In  the  suit  the  question  of  the  rent  payable 
by  the  tenant,  that  is,  of  the  rate  of  rent,  was  in  issue,  and  there  was  a 
further  question  aa  to  payments  made  by  the  tenant.  Both  these 
questions  were  determined  by  the  Court  of  first  instance.  The  issue  as 
to  tha  rate  of  rent  was  decided  against  the  landlord  and  that  as  to 
payments  was  determined  against  the  tenant.  The  landlord  submitted 
to  the  judgment  of  the  Court  of  first  instance.  It  was  the  tenant 
only  who  appealed,  and  his  appeal  had  reference  to  the  question  of 
the  payments  alleged  by  him  and  ditullowed  by  the  Court  of  first 
instance.  Now  what  we  have  to  determine  in  this  appeal  is,  whether 
under  the  provisions  of  s,  189  of  Act  No.  XII  of  1881,  the  tenant 
could  appeal  to  the  District  Judge  from  the  decree  made  against  him. 
[46Sl  We  have  to  construe  the  section  as  it  exists  in  the  Act.  The  section 
provides  that  an  appeal  shall  lie  from  a  decision  of  a  Collector  of  the 

'  Second  Appeal  No.  223  of  1895,  from  a  deorea  of  F.  W.Weils,  Esq.,  District  Judge 
of  Ghazaipur,  dated  the  23rd  January  1895,  reversing  a  decree  of  J.  McG.  Wright,  Esq., 
Collector  of  Ballia,  dated  the  20th  August  1894. 
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District,  or  Assistant  Collector  of  first  class  in  all  suits  mentioned 
in  s.  93  in  which  "  the  rent  payable  by  the  tenant  has  been  a  matter 
in  issue  and  has  been  determined."  The  appeal  is  not  limited  to  the 
question  of  the  rate  of  rent,  but  it  is  given  in  every  suit  in  which  that 
question  having  been  in  issue  has  been  determined.  In  this  case,  the 
question  of  the  rate  of  rent  was  in  issue  in  the  Court  of  first  instance  and 
was  determined  by  that  Court,  consequently  the  condition  necessary  to 
give  a  right  of  appeal  under  the  section  was  fulfilled.  It  is  true  that, 
had  no  question  arisen  in  the  Court  of  first  instance  as  to  the  rate  of  rent, 
there  could  have  been  no  appeal  on  the  question  of  payment,  bub  we  have 
to  construe  the  section  as  we  find  it.  As,  according  to  the  language  used 
in  s.  189,  an  appeal  lies  in  every  suit  in  which  the  question  of  the  rent 
payable  by  a  tenant  has  been  in  issue  and  has  been  determined,  an 
appeal  lay  in  this  case  to  the  District  Judge.  The  point  taken  here 
cannot  therefore  be  sustained.  We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


18  A.  465  =  16  A. W.N.  (1896)  149. 

EEVISIONAL   CEIMINAL. 

Before  Mr.  Justice    Blair  and  Mr.  Justice  Banerji. 


FARZAND  An  (Applicant)  v.  HANDMAN  PRASAD 
(Opposite  Party).*      [6th  July,  1896,] 

Criminal  Procedure  Code,  s.  191  fc)— Act  No.  X  of  1872,  s.  140  (c)— Complaint — By 
whom  a  complaint  of  an  offence  may  be  made. 

The  complaint  upon  which  under  H.  191  (c)  of  the  Code  of  Criminal  Pro- 
cedure a  Magistrate  may  take  cognizance  of  an  offence  may  be  made  by  any 
member  of  the  public  acquainted  with  the  facts  of  the  case,  not  necessarily  by 
the  person  aggrieved  by  the  ofience  to  which  the  complaint  relates.  In  re  Ga- 
mesh  Narayan  Sathe  (I),  followed. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

[466]  Mr.  B.  Makomson  and  Pandit  Madan  Mohan  Malaviya,  for 
the  applicant. 

Mr,  C.  Dillon,  for  the  opposite  party. 

JUDGMENT. 

BLAIR  and  BANERJI,  JJ. — This  is  a  petition  in  revision  presented 
on  behalf  of  an  accused  person  against  whom  proceedings  have  gone  to  the 
stage,  first,  of  issuing  summons,  aud  secondly,  of  an  order  that  failing  the 
service  of  summons  a  warrant  shall  issue.  One  of  the  grounds  of  the  peti- 
tion having  been  abandoned,  the  only  one  which  remains  is  that  the  com- 
plaint, which  we  take  to  be  an  information  given  with  intent  to  set  the 
Court  in  motion,  was  made  by  some  person  other  than  the  person  aggrieved. 

A  preliminary  objection  was  made  by  Mr.  Dillon,  who  appears  for  the 
opposite  party,  that  the  petition  and  its  grounds  disclosed  no  matter  for  the 
exercise  of  our  revisional  jurisdiction.  He  contended  that  the  general 
principles  of  law  having  force  in  India,  which  are  expressed  in  s.  191  of  the 
Code  of  Criminal  Procedure,  1882,  empowered  any  one  of  the  public 

•  Criminal  Revision  No.  345  of  1896, 
(1)  13  B.  600. 
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to  complain  fco  a  Magistrate  of  any  act  which  is  in  violation  of  the  crimi-       1896 
nal  law  of  this  country,    while  the  cases  in  which  the  proceedings  could      JULY  6, 
only  be  initiated  by  the  aggrieved  person,  are  set  forth  in  ss.  195,  196,  197 
198    and  199  of   the   Code   of  Criminal  Procedure.     He  argued  that  the       REVI- 
special  limitation  imposed  on  those  cases  excludes  the  idea  that  any  such     SIGNAL 
limitation  was  applicable  to  other  cases  in  the  institution  of  prosecutions.  CRIMINAL, 

Mr.  Malcomson,  who  appears  for  the  petitioner,  has  addressed  to  us 
an  argument  based  upon  the  construction  of  the  Criminal  Procedure  Code  18  A.  465  = 
of  1872,  s.  140,.  and  upon  the  construction  of  the  corresponding  sec-  16  A.W.N. 
tion  of  the  Code  of  Criminal  Procedure  now  in  force.  The  provisions  of  (1898)  149. 
s.  191  of  the  present  Code  or  in  pari  materia  with  the  provisions  of 
s.  140  of  the  Act  of  1872.  S.  140  of  the  Act  of  1872  makes  four  divi- 
sions of  the  circumstances  under  which  a  Magistrate  is  empowered  to 
issue  a  summons  or  a  warrant.  The  first  refers  to  those  cases  in  which 
a  report  has  been  made  by  the  Police  of  a  cognizable  offence ;  the 
second  to  the  information  or  report  by  a  Police  officer  as  to  a 
[467]  non-cognizable  offence  ;  the  third,  which  is  the  one  which  is  sug- 
gested to  us  as  applicable  to  the  present  matter,  is  in  the  following 
words  : — "  Upon  a  complaint  by  a  private  person.  Any  person  acquainted 
with  the  facts  of  a  case  may  make  a  complaint."  The  fourth  division 
deals  with  cases  in  which  a  Magistrate  entertains  suspicion  and  makes  no 
reference  to  the  information  or  other  grounds  upon  which  that  informa- 
tion is  based.  We  are  asked  by  Mr.  Malcomson  to  put  upon  the  third 
division  a  construction  which  at  first  sight  seems  somewhat  violent.  We 
are  asked  to  say  that  by  the  words  in  the  first  sentence  "  upon  a  complaint 
by  a  private  person"  must  be  meant  an  aggrieved  person  and  nobody 
else.  In  the  second  sentence  of  that  clause  we  are  asked  to  put 
upon  the  words  "  any  person  acquainted  with  the  facts  of  the  case"  the 
interpretation  "  any  person  other  than  the  one  aggrieved."  We  have 
not  had  cited  to  us  any  authority  for  the  bifurcation  of  that  clause. 
Indeed,  if  Mr.  Malcomson's  interpretation  were  correct,  power  would  be 
given  to  a  Magistrate  to  issue  a  warrant  or  summons  upon  the  complaint 
of  the  party  aggrieved,  while  the  second  sentence  on  Mr.  Malcomson's 
construction  would  enable  other  parties  to  make  a  complaint,  alt-hough 
there  are  no  words  in  the  section  empowering  a  Magistrate  to  issue  a 
summons  or  a  warrant  upon  such  a  complaint.  It  seems  to  us  that  the 
construction  of  those  words  is  obvious,  that  whereas  in  the  previous  clause 
informations  of  the  Police  officer  receive  the  explanation  that  for  the  pur- 
pose of  this  section  they  must  be  regarded  as  complaints,  so  in  the  third 
clause  the  complaint  by  a  private  person  receives  the  explanation  that 
such  complaint  may  be  made  by  any  person  who  is  acquainted  with  the 
facts  of  the  case.  That  seems  to  us  to  be  the  easy,  ordinary  and  natural 
construction  to  put  upon  the  words  of  that  section.  Mr.  Malcomson  argued 
that  clause  (c)  of  s.  140  of  the  Act  1872  was  reproduced  and  sub- 
divided into  two  clauses  in  the  corresponding  section,  viz.,  s.  191  of 
the  Act  of  1882.  He  suggested  that  the  first  clause  "  upon  receiving  a 
complaint  of  facts  which  constitute  such  offence  "  meant  a  complaint  by 
a  person  aggrieved,  and  by  him  only,  [468]  that  is  to  say,  chose  words 
were  the  equivalents  for  the  explanations  in  the  Act  of  1872  upon  a  com- 
plaint by  a  private  person,  i.e.,  as  interpreted  by  Mr.  Malcomson,  a  pri- 
vate person  aggrieved. 

It  was  suggested  to  us  that  the  words  of  the  complaint  itself  suggest- 
ed that  the  person  who  made  it  was  the  person  injured.  With  such  an 
interpretation,  it  is  unnecessary  to  deal.  Mr.  Malccmson  informs  us  that 
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1896  he  did  not  contend  that  the  persons  mentioned  in  ss.  195.  196,  197, 
JULY  6.  198  and  199  of  the  Code  of  Criminal  Procedure,  1882,  were  outside  of, 
hut  they  were  included  in  the  general  provisions  of  clause  (a)  of  s.  191. 
BEVI-  We  confess  to  feeling  some  difficulty  in  understanding  why  in  certain  cases 
SIGNAL  the  initiation  of  prosecutions  should  have  been  confined  expressly  to  per- 
CfllMINAL.  SOD9  aggrieved  if  they  were  already  included  in  the  general  enactment  of 
s.  191.  Mr.  Malcomson  contended  that  clause  (c)  of  s.  191  included  and 
L8  A.  465=  provided  for  the  case  of  complaints  by  persons  other  than  persons  aggrieved, 
16  A.W.N.  au(j  jn  j;ha|j  respect  covered  the  same  grounds  as  the  second  sentence  in 
(1896)  149.  ciauge  (c)  Of  8>  149  Of  the  Act  of  1872.  They  do  not,  however,  cover 
the  same  ground  in  this  respect,  that  whereas  in  clause  (c)  of  s.  140  of  the 
Act  of  1872  the  information  tendered  by  a  private  person  must  be  of 
the  nature  of  a  complaint  intended  to  set  the  Court  in  motion,  clause  (c) 
of  s.  191  of  the  Act  of  1882  includes  information  of  all  kinds  and 
without  restriction!  except  that  it  must  be  from  some  person  other  than 
a  Police  officer.  In  our  opinion  Mr.  Malcomson' s  construction  will  not 
bold  water.  Clause  (c)  of  s.  ]9l  would  not  be  applicable  to  complaints 
at  all,  and  the  only  complaint  upon  which  the  Court  could  act  would  ba 
a  complaint  under  a  clause  (a)  of  that  section.  It  would  be  in  our  opinion, 
having  regard  to  the  general  policy  of  the  law,  an  impossible  restriction 
to  impose  upon  the  right  of  all  persons  interested  in  the  due  administra- 
tion of  the  law  to  debar  them  from  making  complaints  of  the  violation  of 
law  and  setting  the  Court  in  motion  in  case  of  such  violation.  It  would 
require  clear  and  positive  words,  which  are  wholly  absent  in  the  Code  of 
Criminal  Procedure,  to  induce  us  to  put  what  appears  to  us  such  a 
forced  and  uunatural  construction  on  the  words  of  that  section. 
[469]  To  the  best  of  our  knowledge  Mr.  Molcomson's  ground  for  revision 
is  not  one  that  has  ever  been  heretofore  entertained  by  this  Court,  nor 
has  he  laid  any  foundation  for  the  exercise  of  our  revisional  jurisdiction. 
Our  attention  has  been  called  to  a  case  (In  re  Ganesh  Narayan  Sathe) 
reported  in  I-  L.  E.,  13  Bom.  600,  in  which  two  learned  Judges  lay  down 
that  as  a  general  principle  the  right  to  complain  of  violations  of  law 
belongs,  unless  expressly  restricted,  to  every  member  of  the  public.  Thia 
seems  to  us  to  be  a  thoroughly  sound  proposition  and  one  which  is  the 
basis  of  our  present  decision.  Oar  finding  on  the  preliminary  point  boing 
in  favour  of  Mr.  Dillon's  client,  this  petition  is  rejected. 


ISA.  469  =  16  A.W.N.  (1896)  154. 

APPELLATE   CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr.  Justice  B tenner hassett. 


SHEO  CHABAN  LAL  (Plaintiff)  v.  SHEO  SEWAK  SINGH  AND  ANOTHER 
(Defendants)*     [15th  July,  1896.) 

Execution  of  decree — Validity   of  sale  inexecution — Civil  Procedure  Code,  S3.  268,  274 
— Attachment. 

Held  that  a  sale  of  the  mortgagee's  rights  under  a  mortgage  duly  held  and  confirm- 
ed was  effectual  to  pass  the  mortgagee's  rights  to  the  auctioa-purohaaer,  even  though 
the  attachment  subsequent  to  which  such  sale  was  held  might  have  been  made  under 


*  Second  Appeal  No.  677  of  1891,  from  a  decree  of  J.  Deuman,  E?q  ,  District  Judge 
of  Benares,  dated  the  26th  April  1894,  modifying  a  decree  of  Babu  Nil  Madhub  Bai, 
Subordinate  Judge  of  Benares,  dated  the  30th  June  1893. 
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a   wrong  section  of  the  Code  of  Civil    Prooedurp.     BilUrishna  v.    Masuma  Bibi  (I),        1896 
Mahidto  Dubey  v.  Bhola  Nath  Dichit  (i),  Rim  Chini  v.  Pttam  Mai  (3),  and  Karim-      TT1T  ,  ., 
un-nissa  v.  Phul-Ghand  (4)  referred  to. 

[R.,  23  A.  25  (30) ;  14  C.P.L.R.  5.]  APPEL- 

THE  plaintiff  sued  for  sale   under  a   mortgage,  alleging  that  he  had       LATE 
purchased  at  a  sale  in  execution    of  a  decree,  which   sale  had  been    duly      CIVIL, 
confirmed  and  a  sale  certificate  granted  to  him,  the  rights  and  interests  of 
the  mortgagees  in  the  mortgage  in  question.  18  A.  469=» 

The    defendants,  one  of  the  original    mortgagors    and    the    son  of   *B  4-W-H. 
the  other,  resisted  the    suit    mainly    on    the    ground    that    the  attach-    (1896)  15i. 
ment,  in  pursuance  of  which  the  sale  to  the  plaintiff  had    taken    olaoe, 
had  been  made   under  s.  274  of    the    Code  of  Civil    Procedure,   [470] 
and  was    consequently  illegal,    and  the  plaintiff    had  acquired  no  rights 
under  the  sale  to  him. 

This  plea  was  accepted  by  the  Court  of  first  instance  (Subordinate 
Judge  of  Benares)  and  the  suit  accordingly  was  dismissed. 

The  plaintiff  appealed.  The  lower  appellate  Court  (District  Judge 
of  Benares),  taking  the  same  view  of  the  law  as  the  first  Court,  dismissed 
the  appeal.  The  plaintiff  thereupon  appealed  to  the  High  Court. 

Babu  Jogindro  Nath  Chaudhri  atU  Paadit  Sundar  Lai,  for  the  appeal- 
lant. 

Munshi  Bam  Prasad  and  Munshi  Gobind  Prasad,  for  the  respon- 
dents. 

JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J.— This  is  a  suit  for  sale  under 
s.  88  of  the  Transfer  of  Property  Act,  1882.  The  plaintiff's  title  is  that 
of  auction-purchaser  at  a  sale  of  the  rights  and  interests  of  the  mortgagees 
under  the  mortgage  ia  question.  It  appears  that  the  attachment  was  first 
made  under  s.  268  of  the  Code  of  Civil  Procedure.  Tbe  Court  executing  ' 
the  decree  haviug  ruled  that  the  attachment  should  be  made  under  s.  274, 
tha  attachment  under  s.  263  was  withdrawn  and  an  attachment  under 
s.  274  took  place.  Subsequently  to  that  attachment  the  rights  and  interests 
of  tha  mortgagees  in  the  mortgage  were  brought  to  sale  and  sold.  The 
sale  was  confirmed  and  a  certificate  of  salo  granted  to  the  plaintiff  who 
was  the  purchaser.  The  present  suit  has  been  dismissed  on  the  ground 
that  the  rights  of  the  mortgagees  judgment  debtors  in  the  previous  case, 
by  reason  of  the  attachment  having  been  made  under  s.  274,  did  not  pass 
to  the  auction  purchaser,  the  plaintiff  here.  In  support  of  that  contention 
the  decisions  of  this  Court  in  Mahadeo  Dubey  v.  Bhola  Nath  Dichit  (2)  and 
Rama  Chand  v.  Pitam  Hal  (3)  have  been  relied  on.  It  has  also  been 
pointed  out  that  according  to  the  decision  of  this  Court  in  Karim-un- 
nissa  v.  Phul  Chand  (4)  the  attachment  should  have  been  made  under 
s.  268.  However,  [471]  other  High  Courts  have  taken  a  different  view  of  the 
section  under  which  such  attachments  should  be  made.  Their  Lordships  of 
the  Privy  Council  on  the  5th  of  July  1882,  in  Balkrishna  v.  Masuma  Bibi  (1) 
held  in  a  somewhat  analogous  case  that,  even  if  the  Court  executing  a  money* 
decree  had  no  jurisdiction  to  attach  mortgaged  lands  out  of  its  district,  it 
had  jurisdiction  to  sell  in  execution  the  right  to  enforce  a  mortgage  held 
by  the  judgment-debtor  over  those  lands.  That  decision  was  naturally 
not  referred  to  in  the  case  of  Mahadeo  Dubey  v.  Bhola  Nath  Dichit,  which 
was  decided  on  the  23rd  of  August  1882,  and  it  appears  to  have  escaped 

(1)  5  A.  U2,  (2)  5  A,  86.  (3)  10  A.  505.  (1)  15  A.  134. 
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the  attention  of  the  learned  Judges  in  Bam  Chand  v.  Pitam  Mai. 
Whether  the  attachment  ought  to  have  been  made  under  the  one  section 
or  under  the  other,  all  the  parties  interested  knew  that  the  rights  and  in- 
terests of  the  mortgagee  under  the  mortgage  were  being  put  up  for 
sale  ;  and  those  interests  having  been  sold  and  the  sale  having  been  con- 
firmed and  a  certificate  granted  to  the  plaintiff,  he  was,  so  far  as  that 
point  is  concerned,  entitled  to  maintain  the  suit. 

The  suit  having  been  wrongly  dismissed  on  this  preliminary  point, 
we  set  aside  the  decrees  of  both  the  Courts  below,  and  remand  the  suit 
under  s.  562  of  the  Code  of  Civil  Procedure  to  the  first  Court.  The  costs 
of  the  appeals  will  abide  the  result. 

Appeal  decreed  and  cause  remanded. 


18  A.  471  =  16  A.W.N.  (1896;  154, 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice  and  Mr.  Justice 
Blennerhassett. 


SHIAMANAND  (Applicant)  v.  HAR  LAL  (Decree-holder)* 
[15th  July,  1896.] 

Hindu  law  —Hindu  widow— Revenue  due  on  account  of  widow's  estate  paid  by  lambardar 
—Remedy  of  lambardar  for  recovery  of  money  so  paid  on  death  of  widow. 

G.  D.,  a  separated  ejnless  Hindu,  died  possessed  of  certain  zamindari  property, 
which  passed  to  his  widow  J.  During  J.'s  possession,  the  lambard*r  of  the  vil- 
lage paid  certain  Government  revenue  due  by  J.  in  raspeotof  the  property  loft  by 
G.  D.  J.  died,  and  the  property  in  question  passed  to  S.N.  as  heir  to  G.  D.  On 
[472]  suit  by  the  lambardar  to  reoover  from  S.N.  the  money  paid  on  behalf 
of  J.,  it  was  held  that  the  only  decree  to  which  the  lambardar  was  entitled  was 
a  decree  against  8.  N.  as  J.'s  representative  payable  out  of  the  assets,  if  any, 
which  had  come  to  S.N.  from  J.  Seth  Chitor  Mai  v.  Shib  Lai  (1)  referred  to. 

[R.,  19  A.  300.] 

THIS  was  an  appeal  from  an  appellate  order  for  disallowing  the 
appellant's  objection  to  the  attachment  and  sale  of  certain  property  in  his 
possession.  It  appears  that  one  Gauri  Dat,  who  was  a  separated  Sonlesa 
Hindu,  was  the  owner  of  a  certain  piece  of  resumed  muafi.  Gauri  Dat 
died,  and  on  his  death  the  land  was  taken  by  his  widow  Janki,  whose 
name  was  recorded  in  respect  thereof.  During  Janki's  incumbency,  Har 
Lil,  the  lambardar  paid  on  her  behalf  certain  sums  which  were  due  by 
Janki  for  Government  revenue.  Janki  died  ;  and  Shiamanand,  the 
appellant,  came  into  possession  of  the  property  as  heir  to  Gauri  Dat. 
The  lambardar  sued  Shiamanand  for  the  recovery  of  the  sums  which  he 
had  paid  on  behalf  of  Janki. 

From  the  Court  of  first  instance  he  obtained  a  decree  which  appears 
'to  have  been  a  personal  decree  against  Shiamanand.  This  decree  was 
however  modified  by  the  appellate  Court,  which  gave  the  lambardar  a 
decree  against  the  property  of  Janki  only. 

*  Second  Appeal  No.  508  of  1 S94 ,  from  an  order  of  Maulvi  Muhammad  Jafar  Huaain, 
Subordinate  Judge  of  Bareilly,  dated  the  16th  April  1894,  confirming  an  order  of 
Pandit  Giraj  Kishore  Dat,  Muosif  of  Haveli,  Bareilly,  dated  the  6th  January  1894. 

(1)  14  A.  273, 
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The  lambardar  attached  in  execution  of  that  decree  the  property 
which  had  been  of  Janki  in  her  lifetime.  Shiamanand  filed  objections 
to  the  attachment,  mainly  on  the  ground  that  the  property  attached  had 
come  to  him  from  Gauri  Dat  and  was  not  liable  to  sale  as  the  property  of 
Janki. 

The  Court  of  first  instance  (Munsif  ofBareilly)  rejected  the  objections. 
Shiamanand  appealed,  and  the  lower  appellate  Court  dismissed  the  appeal, 
holding  that  as  Janki  might  have  had  power  to  alienate  the  property  for 
the  payment  of  Government  revenue,  the  decree  obtained  by  Har  Lai 
was  liable  to  be  satisfied  out  of  it. 

The  objector  appealed  to  the  High  Court. 

Mr.  E.  A.  Howard,  for  the  appellant. 

Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BLENNEBHASSETT,  J. — Musammat  Janki,  who 
was  the  widow  of  a  sonless  separated  Hindu,  held  some  zamindari[473] 
as  his  widow.  Her  status  as  his  widow  was  her  only  title  to  the  posses- 
sion of  the  zamindari.  The  lambardar  paid  her  quota  of  revenue.  Musam- 
mat Janki  died,  and  thereupon  Shiamanand,  the  appellant  here  who  was 
the  nexb  reversioner  to  the  widow's  deceased  husband,  became  entitled  to 
and  took  possession  of  the  zamindari.  It  is  needless  to  say  that  Shia- 
manand did  not  inherit  to  Musammat  Janki,  nor  did  he  take  title  through 
her.  His  title  was  that  of  reversioner  to  her  late  husband.  It  is  also 
hardly  necessary  to  say  that  the  zamindari  in  question  was  not  in  the 
hands  of  Shiamanand  assets  of  Musammat  Janki.  The  lambardar  brought 
his  suit  against  Shiamanand  to  recover  the  moneys  paid  by  him  in  respect 
of  Musammat  Janki's  quota  of  land  revenue.  In  the  first  Court  he  got 
a  decree,  the  precise  terms  of  which  we  do  not  know.  The  decree  was, 
however,  modified  by  the  lower  appellate  Court,  which  exempted  Shia- 
manand from  all  personal  liability,  and  decreed  the  lambardar's  claim 
against  the  property  of  Musammat  Janki  only.  The  lambardar  seeks  to 
execute  that  decree  by  sale  of  the  zamindari  which  has  come  to  Shia- 
manand. Shaimanand  objected  that  the  zamindari  (as  was  the  fact) 
was  not  assets  of  Musammat  Janki. 

The  Court  dismissed  his  objection.  He  has  brought  this  appeal.  In 
the  case  of  Seth  Chitor  Mai  v.  Shib  Lai  (1)  it  was  held  by  a  majority  of 
the  Full  Bench  that  a  payment  by  a  lambardar  or  other  third  person  of 
the  Government  revenue  of  a  co-sharer  who  was  in  default  did  not  give 
the  person  who  paid  a  charge  on  that  co-sharer's  share.  The  result  is  that, 
so  far  as  the  payment  in  question  is  concerned,  it  must  be  regarded  as  a 
payment  of  an  ordinary  debt,  which  was  due  by  Musammat  Janki.  Now 
there  is  no  pious  obligation  on  a  reversioner,  such  as  Shiamanand  is,  to 
pay  the  debts  of  a  Hindu  widow.  Consequently  the  reversioner  can  only 
be  made  liable  for  the  debts  of  a  Hindu  widow  to  the  extent  of  such  assets 
as  may  have  come  to  his  hands  and  have  not  been  lawfully  applied  by 
him  to  the  payment  of  other  creditors.  The  case  may  be  a  hard  one 
for  the  lambardar ;  but  hard  cases  make  bad  law,  and  we  cannot  help 
C474]  him  out  of  bis  difficulty  by  construing  the  decree  which  he  got  as 
a  decree  for  the  sale  of  the  zamindari,  a  decree  which  would  not  have 
been  a  lawful  one,  there  being  no  decree  for  sale  except  one  passed  under 
the  Transfer  of  Property  Act.  We  must  regard  the  decree  as  lawfully 

(1)  14  A.  273. 
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made,  and  in  that  light  it  was  simply  an  ordinary  decree  against  a  repre- 
sentative, to  be  enforced  in  respect  of  such  assets  of  the  deceased  debtor 
as  he  might  havo.  We  allow  the  appeal  and  the  objection  of  Shiama- 
nand,  and  dismiss  the  application  for  execution  with  costs  in  all 
Courts. 

Appeal  decreed. 


18  A.  474  =  16  A.W.N.  (1896)  153. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Blennerhassett, 


BUSTAM  SINGH  (Plaintiff)  v.  MOTI  SINGH  (Defendant)* 
[16th  July,  1896.] 

'  Hindu  law  —Mortgage  by  a  married  woman  of  property  inherited  from  Jier  father — 
Legil  necessity— Expenses  o/  daugliter's  marriage. 

Ordinarily  it  is  the  duty  of  the  father,  in  a  Hindu  family  to  provide  lor  his 
daughter's  marriage  ;  but  where  the  father  was  not  possessed  o!  sufficient  means 
to  do  so.  and  the  mother,  in  order  to  raise  money  to  meat  the  expenses  of  the 
daughter's  marriage,  mortgaged  property  of  her  owu  which  had  come  to  her  from 
her  father,  it  was  held  that  the  mortgage  was  made  for  legal  necessity  and  was 
a  valid  mortgnge, 

[F.,  37  C.  1  (9)  =  10  O.L.J.  545  (553)  =  13  C.W.N.  fl94  (1000)  =  !  Ind.  Gas.  945  (949)  ;  6 
M  L.T.  158  ;  R  ,  16  Ind.  Oa?.  139  (146,  =  23  M  L.J.  223  (235)  =  12  M.L.T.  230  = 
(1912)  M.W.N.  861  (870).] 

THIS  was  a  suit  for  sale  on  a  mortgage  made  by  a  Hindu  woman 
during  the  lifetime  of  her  husband  of  property,  which  had  oome  to 
her  from  her  father.  The  mortgage  was  alleged  by  the  plaintiff- 
mortgagee  to  have  been  made  in  part  to  secure  a  former  debt  advanced 
for  payment  of  Government  revenue  and  in  part  to  secure  a  present 
advance  said  to  have  been  made  to  meet  the  expenses  of  the  marriage  of 
the  mortgagor's  daughter. 

The  suit  was  defended  by  one  Kunjan  Singh,  uncle  of  the  mort- 
gagor's minor  son,  who  pleaded  that  Musammat  Alaf  Kuar,  the  mort- 
gagor, had  no  power  to  mortgage  the  property,  at  any  rate  for  any  period 
longer  than  her  own  lifetime  ;  that  there  was  no  legal  necessity  for  the 
mortgage ;  that  the  alleged  marriage  took  place  long  before  the  execution 
of  the  mortgage,  and  that  the  mortgage  was  in  fact  never  executed  by 
Alaf  Kuar. 

[475]  The  Court  of  first  instance  (Munaif  of  Mainpuri)  found  that 
the  deed  was  genuine  and  that  there  was  necessity  for  the  loan  inasmuch 
as  the  income  of  Chet  Singh,  Alaf  Kuar's  husband,  was  insufficient  to 
defray  the  expenses  of  his  daughter's  marriage,  and  accordingly  decreed 
the  plaintiff's  claim. 

The  defendant  appealed.  The  lower  appellate  Court  (Additional 
Subordinate  Judge  of  Mainpuri),  differing  from  the  Munsif  on  the  question 
of  necessity,  decreed  the  appeal  aad  dismissed  the  plaintiff's  suit. 

The  plaintiff  thereupon  appealed  to  the  High  Court. 

Munshi  Ram  Persad,  for  the  appellant. 

Pandit  Sundar  Lai,  for  the  respondent. 

'  Second  Appeal  No.  630  of  1894,  from  a  decree  of  Syed  Siraj-ud-din,  Subordinate 
Judge  of  Mainpuri,  dated  the  1st  June  1894,  reversing  a  decree  of  Lala  Ishri  Prasad, 
Munsif  of  Mainpuri,  dated  the  7th  August,  1893. 
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JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J. — The  plaintiff  brought  his  suit 
for  sale  on  a  mortgage  made  by  a  married  Hindu  lady  in  tbe  lifetime  of 
her  husband  of  property  which  had  come  to  her  from  her  father  and  was 
not  her  sfcridhan.  The  consideration  for  tbe  mortgage  was  money  advanced 
by  the  plaintiff  to  the  lady  in  order  to  enable  her  to  get  her  daughter 
married.  Her  daughter  was  the  daughter  of  her  husband  then  living. 
The  lady  also  had  a  son  living,  wbo  is  still  a  minor,  and  is  a  defendant  to 
this  suit.  Her  husband  was  Chet  Singh.  The  defence  is  that  she 
had  no  power  to  grant  the  mortgage  in  question.  The  first  Court 
decreed  the  claim.  Tbe  Court  of  first  appeal  dismissed  the  suit.  As 
we  read  the  judgment  of  the  Court  below,  tbe  greater  part  of  Chet 
Singh's  property  was  mortgaged,  and  what  remained  was  barely  sufficient 
for  the  support  of  himself  and  bis  family.  It  was  under  theso  circum- 
stances that  Alaf  Kuar  borrrowed  the  money  and  made  the  mortgage. 
There  can  be  no  doubt  that  it  was  the  father's  duty  in  this  instance  to  get 
his  daughter  married.  His  SOD  was  a  minor,  and,  so  far  as  appears,  they 
were  the  sole  mambers  of  the  family.  The  father  was  unable  out  of  his 
resources  to  effect  the  marriage  of  his  daughter,  and  thereupon  Alaf  Kuar, 
the  mother  of  the  girl,  was  obliged  to  have  recourse  to  the  property  that 
came  from  her  father  to  her.  There  is  no  doubt  of  its  being  the  pious 
duty  of  the  father  to  effect  the  marrige.  He  was  unable  to  do  so ;  [476] 
so  under  these  circumstances  we  think  that  the  money,  the  consideration 
of  this  mortgage  was  borrowed  for  necessary  purposes,  namely,  the 
marriage  of  the  daughter.  We  allow  this  appeal,  and  set  aside  the  decree 
of  the  lower  appellate  Court  and  restore  the  decree  of  the  first  Court 
with  costs  in  all  Courts. 

Appeal  decreed. 


18  *.  476  =  16  S.WN.  '1896,  158. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief   Justice,  and  Mr.  Justice 
Blennerhassett. 


MANGLI  PRASAD  (Plaintiff)   v.  ISHARI  PRASAD  (Defendant).* 
[16th  July,  1896.] 

Partition— Usufructuary  mcrtgjge — MOT  tgage  of  different  shares  in  an,  undividid  area 
to  difftrent  mortgagees — Mortgagees  no  right  cf  iart\tion  inter  se. 

Two  mortgagees  held  separate  usufructuary  mortgages  the  one  of  a  two-thirds 
share,  the  other  of  a  one-third  share,  in  an  undivided  area  cf  muafi  land  grant- 
ed by  iha  owners  of  those  shares  respectively.  Held  that  one  mortgagee  could 
not,  in  ik  suit  to  which  neither  cf  tbe  mortgagors  was  a  party,  obtain  partition 
of  the  share  mortgaged  to  bin?. 

[R.f  3  Ind.  Gas.  77  (73)  ;  D.,  4  A.L.J.  -253  N.  ;  119  P.L.B.  1903.] 

THE  facts  of  this  case  sufficiently  appear  from   the  judgment  of  the 
Court. 

Pandit  Moti  Lai,  for  the  appellant. 

Mr.  Abdul  Raoof  and  Munshi  Madho  Prasad,  for  the  respondent. 

*  Second  Appeal  No.  6S8  of  1894,  from  a  decree  of  Syed-Siraj-ud-din.  Additional 
Subordinate  Judge  of  Mainpuri,  dated  the  7th  May  1894,  confirming  a  decree  of 
Pandit  Alopi  Prasad,  Munsif  of  Phaphund,  dated  22nd  September,  1893. 
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18  All.  477  INDIAN   DECISIONS,   NEW  SERIES 

JUDGMENT. 

EDGE,  C.J.  and  BLENNERHASSETT,  J. — The  owners  of  a  two-thirds 
undivided  share  of  certain  muafi  land  granted  a  usufructuary  mortgage  of 
their  share  to  the  plaintiff.  The  owner  of  the  remaining  one-third  undi- 
vided share  granted  a  usufructuary  mortgage  of  his  share  to  the  defendant. 
The  plaintiff  brought  this  suit  to  have  the  two-thirds  share  mortgaged  to 
him  partitioned  off  from  the  one-third  share  mortgaged  to  the  defendant. 
The  suit  was  brought  in  the  Civil  Court.  The  Court  of  first  instance 
dismissed  the  suit  on  the  ground  that  it  was  one  for  the  Court  of  Revenue. 
The  Court  of  first  appeal,  holding  the  same  view  as  the  Court  of  first 
[477]  instance,  dismissed  the  plaintiff's  appeal.  The  plaintiff  has  brought 
this  second  appeal. 

It  appears  to  us  that  neither  a  Civil  Court  nor  a  Court  of  Revenue 
could  grant  the  partition  asked  for  in  the  suit.  The  plaintiff  and  the  defend- 
ant are  respectively  mortgagees.  Each  is  bound  to  keep  accounts  as  mort- 
gagee. The  plaintiff's  mortgagors,  if  they  seek  to  redeem,  would  be  entitled 
to  an  account  from  the  plaintiff  of  the  profits  of  their  two  thirds  undivided 
share.  Similarly  the  defendant's  mortgagor,  if  he  claimed  to  redeem,  would 
be  entitled  to  an  account  from  the  defendant  of  the  profits  of  his  one-third 
undivided  share,  i.e.,  of  the  profits  of  one-third  of  the  whole.  How  the 
parties  to  this  suit  could  keep  such  accounts  if  their  claim  for  partition  is 
granted  it  is  difficult  to  see.  The  mortgagors  are  not  parties  to  this  suit. 
They  would  not  be  bound  by  any  partition  which  might  be  made  in  this  suit. 
The  effect  of  a  partition  between  these  mortgagees  might  possibly  be  thtit 
the  profits  of  the  two-thirds  partitioned  to  the  plaintiff  might  be 
more  or  less  than  the  profits  of  the  two-thirds  of  the  whole.  Further, 
there  can  be  no  doubt  that  if  the  partition  were  granted  in  this  suit  and 
the  mortgagor  subsequently  sought  partition  of  their  undivided  shares,  the 
partition  effected  between  the  mortgagees  in  possession  might  seriously 
affect  the  rights  of  the  mortgagors.  Further,  the  defendant's  mortgagor  may 
redeem  at  any  time  the  mortgage  granted  by  him.  The  defendant's  mort- 
gagor would  not  be  bound  by  any  partition  granted  in  this  suit ;  the 
partition  would  cease  to  have  effcet.  The  defendant's  mortgagor  on 
redemption  would  be  entitled  to  be  put  into  possession  of  the  one-third 
of  the  whole,  but  not  of  the  one- third  which  his  mortgagee  might  obtain 
on  partition.  We  are  quite  clear  that  the  suit  cannot  be  maintained  in 
the  absence  from  it  of  the  mortgagors  of  the  plaintiff  and  the  mortgagor 
of  the  defendant.  Whether  it  could  be  maintained  if  they  were  parties 
to  this  suit  as  defendants  we  need  not  decide. 

We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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18  A.  478  =  16  A.W.N.  (i896)  158. 
[478]   APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,   Chief  Justice,  and  Mr.  Justice 
Blennerhassett. 


GUNJRA  KUAR  (Plaintiff)  v.  ABLAKH  PANDE  (Defendant).* 

[17th  July,  1896.] 
Certificate  of  guirdiamhip — Minority — Evidencs — -Act  No.  XL  of  1858  (Minors'  Act), 


[R 


A  certificate  of  guardianship  is  not  evidence  of  minority  when  th'e  question 
of  minority  ia  m  issue.  Satis  Chunder  MukJcopadhya  v.  Mohandro  Lai  Pathuk  (1) 
followed. 

30  B.  523  =  8  Bom.  L.  R.  705-4  C.  L.  J.  181  =  4  Or.  L.J.  334  (P.O.)  ;  1  M.  L.  T. 
301  ;  213  P.L.R.  1910  =  80  P.W.R.  1910;  7  Ind.  Gas.  505  (517).] 


THE  facts  of  this  case  were  as  follows.  Oae  Mahahir  died  some  tea 
years  before  suit,  possessed  of  irnmoveable  property.  He  left  a  widow, 
Musammat  Gunjra,  and  a  minor  sou,  Dao  Pande.  In  1885,  Gunjra  obtain- 
ed a  certificate  of  guardianship  to  Dao  Pande  under  Act  No.  XL  of  1858, 
the  said  certificate  showing  that  Deo  Pande's  minority  would  noo.terminate 
until  1896.  On  the  9bh  of  January  1892,  Deo  Pande  made  a  registered 
sale-deed  of  a  portion  of  his  property  to  Ablakh  Pande,  the  defendant,  for 
Us.  516,  out  of  which  Ea.  346  appears  to  have  beea  set  off  on  account  of 
old  debts  due  to  the  vendee  by  the  vendor. 

In  December  1893,  Musammat  Gunjra  filed  the  present  suit  for  the 
cancellation  of  the  sale-deed  above  mentioned,  on  the  ground  of  Deo 
Pande's  minority  at  the  time  of  execution.  Aiter  the  suit  was  filed,  Dao 
Pande  applied  to  be  added  as  a  plaintiff,  and  waa  so  added,  under  the 
guardianship  of  his  mother. 

The  Court  of  first  instance  (Munsiff  of  Ghazipur),  relying  on  the 
certificate  of  guardianship  as  evidence  of  Dao  Pande's  minority,  decreed 
the  claim. 

The  defendant  appealed.  The  lower  appellate  Court  (Additional 
Subordinate  Judge  of  Ghazipur)  found  that  the  plaintiff  was  a  major  at 
the  time  of  the  execution  of  the  sale-deed,  and  dismissed  the  suit. 
Musammat  Gunjra  Kuar  appealed  to  the  High  Court. 

Bibu  Bishnu  Ghandar,  for  the  appellant. 

Munshi  Gobind  Prasad,  for  the  respondent. 

JUDGMENT. 

[479]  EDGE,  C.J.,  and  BLENNERHASSETT.  J. — A  certificate  of  guar-, 
dianship  is  not  evidence  of  minority  when  the  question  of  minority  is  in 
issue.  The  same  question  was  decided  by  the  Calcutta  High  Court  in  the 
case  of  Satis  Chunder  Mukhopadhya  v.  Mohendro  Lai  Pathuk  (I). 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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•  Second  Appeal    No.  762  of  1894,  from  a  decree  of  M^ulvi   Mahamoaal  lamail 
Khan,   Additional   Subordinate  Judge  of  Gh^zipur,    dated  the  13th  May  1894,  con- . 
firming  a  decree  of  Babu    Srish    Chandar  Boae,  Munsif    o?  Gh%zipcK,7dated  the    lat 
March,  1394. 

(1)17  C.  849. 
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18  A.  179=16  A.W.N.  (1896)  160. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  St.,  Chief  Justice,  and  Mr  Justice  Blennerhassett, 


DALU  MALWAHI  (Plaintiff]  v.  PALAKDHARI  SINGH  (Defendant)* 
[18th  July,  1896.] 

Execution  of  decree— Civil    Procedure  Code,   s.  257-A — Agreement    as  to    payment  of 
decretal  money — Void  agreement. 

An  agreement  between  the  decree-bolder  and  the  judgment-debtor  (or  the 
satisfaction  of  a  decree  by  which  any  sum  in  excess  of  the  decretal  amount  is 
payable  and  which  has  not  been  sanctioned  by  the  Court  which  passed  the 
decree  cannot  be  made  the  basis  of  a  subsequent  suit.  Dan  Bahadur  Singli  v. 
Anandi  Prasad  (l),Oanesh  Shivramv.Abdulla  Beg  '%),Davlat  Singh  v.  Pandu{3), 
Vishnu  Vishwanath  v.  Hor  Patel  (4)  and  Swamirao  Narayan  Deshpande  v. 
Kashinath  Ktishna  Muiai\Jc  Desai  (5)  referred  to. 

[DilS  ,  4  O.C.  284  ;  F..  7  Ind.  Gas.  505  (516)  =  F6   P.W.B.  1910  =  213  P.L.B.  1910;  88 
P.B.  1904  ;  R-,  3  O.C.  165  ;  D..  25  A.  317  (3261  =  23  A.W.N.  45  (48).    ] 

THE  plaintiff  in  the  suit  out  of  which  this  appeal  arose  had  obtained 
a  decree  against  the  defendant  from  the  Court  of  the  Subordinate  Judge  of 
Benares.  The  decree  was  transferred  to  the  Gorakhpur  district  for  execu- 
tion, and  ultimately,  the  property  sought  to  be  sold  in  execution  being 
ancestral,  to  the  Collector.  In  the  Collector's  Court  the  parties  entered 
into  an  agreement  for  the  payment  of  the  decretal  amount  by  instal- 
ments, which  the  decree-bolder,  plaintiff,  assented  to  on  the  condition  that 
the  judgment-debtor  should  pay  enhanced  interest  on  the  decretal  amount 
at  the  rate  of  1  per  cent,  per  mensem.  The  judgment-debtor  went  on  paying 
instalments,  but  when  the  decree-holder  applied  in  the  execution  depart- 
ment for  the  realization  of  the  excess  interest  the  judgment-debtor  refused 
to  pay  it,  alleging  that  the  agreement  was[4i80]  void  and  not  binding  on 
him,  being  in  contravention  of  s.  257-A  of  the  Code  of  Civil  Procedure. 
This  objection  was  decided  in  favour  of  the  judgment-debtor,  and  the 
decision  was  affirmed  on  appeal  by  the  High  Court. 

The  plaintiff  then  brought  the  present  suit  to  recover  enhanced  interest 
alleged  to  be  due  under  the  agreement  above  referred  to,  filed  and  verified 
before  the  Court  of  Keveuue,  pleading  that  the  defendant  had  profited  by 
it  and  therefore  could  not  plead  that  it  was  not  binding  on  him. 

The  defendant  pleaded  that  the  agreement  was  illegal  and  void  for 
various  reasons  ;  inter  alia,  that  it  was  void  by  reason  of  s.  257-A  of  the 
Civil  Procedure  Code. 

The  Court  of  first  instance  held  that  having  regard  to  the  above- 
mentioned  section  the  suit  was  unmaintainable  and  dismissed  the  suit,  and 
the  lower  appellate  Court  affirmed  the  decree.  The  plaintiff  appealed  to 
the  High  Court. 

Munshi  Bam  Prasad  and  Pandit  Sundar  Lai,  for  the  appellant. 

Munshi  Jwala  Prasad,  for  the  respondent. 


•  Second  Appeal  No.  701  of  1894,  from  a  decree  of  V.  A.  Smith,  E;q.,  District 
Judge  of  Gorakhpur,  dated  the  30Sh  May  1894,  confirming  a  decree  of  8yed  8iraj-ud- 
dio,  Subordinate  Judge  of  Gorakhpur,  dated  the  21st  November,  1893. 

(1)  18  A.  435,  (2)  8  B.  538.  (3)  9  B.  176. 

(1)  12  B.  499.  (5)  15  B.  419. 
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JUDGMENT. 

EDGE,  C.  J.,  and  BLENNERHASSETT,  J. — The  principle  of  the  decision 
in  Dan  Bahadur  Singh  v.  Anandi  Prasad  (1)  governs  this  case.  It  is 
supoorbed  by  the  decisions  of  the  Bombay  High  Court  in  Ganesh  Shivram 
v.  Abdulla  Beg  (2),  Davlatsing  v.  Pandu  (3),  Vishnu  Vishioanath  v.  Har 
Patel  (4)  and  Swamirao  Narayan  Deshpande  v.  Kashinath  Krishna 
Mutalik  Desai  (5).  We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


18  A.  481  (F  B.)  =  16  A.W.N.  (1896)  160. 
[481]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.   Justice  Knox, 
Mr.  Justice  Blair,  Mr.  Justice  Banerjiand  Mr.  Justice  Aikman. 


DIN  DAYAL  (Decree-holder)  v.  PATRAKHAN  (Judgment-debtor}.* 
[21st  July,  1896.] 

Execution  of  decree— Suit  of  thz  nature  cognizable  in  Courts  of  Small   Causes — Civil 
Procedure  Code,  s.  586. 

Where  the  original  suit  is  a  suit  of  the  nature  cognizable  in  Courts  of  Small 
Causes,  and  the  subject-matter  of  the  suit;  does  not  exceed  Rs.  500  in  value,  no 
second  appeal  will  lie  in  respect;  of  an  order  made  in  execution  proceedings 
relating  thereto.  Harakh  v.  Ram  Sirup  (6'  approve^.  Sri  Bullov  Bha'.tacharji 
v.  Baburam  Chattopadhyt  (7)  and  Aithala  v.  Subbanna  (81  referred  to. 

[P.,  27  C.  484  ;  16  C.L.J.   96  (97)  =  16  Ind.  Gas.  975  (976)  ;  18  Ind.  Oar.  245  ;  Appr  , 
12  C.P.L.R,  12  ;  Appl.  &  Expl.,  5  A.L.J.  84-N  ;  8  O.C.  405.] 

THIS  case  was  referred  to  the  Full  Bench  in  respect  of  a  point  other 
than  that  upon  which  it  was  ultimately  decided.  At  the  hearing  before 
the  Full  Bench  it  was,  however,  brought  to  the  notice  of  the  Court  that 
the  case  was  governed  by  the  ruling  in  Harakh  v.  Ram  Sarup  (6). 

Babu  Durga  Charan  Banerji,  for  the  appellant. 

Munshi  Gobind  Prasad,  for  the  respondent. 

The  judgment  of  the  Court  (EDGE,  C.J.,  KNOX  BLAIR,  BANERJI 
and  AIKMAN,  JJ.)  was  delivered  by  EDGE,  C.J. 

JUDGMENT. 

This  is  an  appeal  from  the  order  of  a  Subordinate  Judge  passed  in  an 
appeal  from  an  order  of  a  Munsif  on  an  objection  filed  to  an  application 
for  execution  of  a  decree.  The  suit  was  one  of  the  nature  cognizable  by  a 
Court  of  Small  Causes,  and  the  value  of  the  subject-matter  did  not  exceed 
Rs.  500.  It  has  been  held  by  this  Court  in  Harakh  v.  Ram  Sarap  (6) 
that  s.  586  of  the  Code  of  Civil  Procedure  bars  such  an  appeal  in 
such  a  case.  The  same  view  of  the  law  was  taken  by  the  Calcutta  Court 
in  Sri  Bullov  Bhattacharji  v.  Baburam  Chattopadhya  (7)  and  by  the 
Madras  Court  in  Aithala  v.  Subbanna  (8).  We  accordingly  dismiss  this 
appeal  with  costs. 

Appeal  dismissed. 


1896 

JULY  is. 

APPEL- 
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18  A  479  = 
16  A.W.N. 
(1896)  160. 


•  Second  Appeal  No.  433  of  1895. 

(1)  18  A.  435.       (2)  8  B.  538.       (Si  9  B.  176,       (4)  12  B.  499. 
(5)  15  B.  419.       (6j  12  A,  579.      (7)  11  G.  169.      (8)  12  M.  116. 
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18  A.  482  (F.B.)  =  16  A.W.fl.   (1895)  142. 

[482]   FULL  BENCH. 

Before  Mr.  Justice  Knox,  Mr.   Justice  Blair,  Mr.  Justice 
Banerji,  Mr.  Justice  Aikman  and   Mr.  Justice  Blenner  has  sett. 

EAHIM  ALI  KHAN  AND  OTHERS  (Judgment-debtors)  v^. 
PHUL  CHAND  (Decree-holder)*       [23rd  July,  1896.] 

Execution  of  decree— Limitation — Civil  Procedure   Code,   ss.  230,   235—"  Subsequent 
application  to  execute  the  same  decree  "—Meaning  of  the  term  "  granted." 

The  "  subsequent  application  to  execute  r,he  same  decree  "  mentioned  in  s.  230 
of  the  Cede  of  Civil  Procedure  means  a  subst  intive  application  for  execution  in 
the  form  prescribed  by  s.  235  of  the  Code. 

Hence  where  an  application  for  execution  in  accordance  with  s.  235  of 
the  Code  has  been  made  within  the  period  of  limitation  prescribed  by  a.  230  and 
has  been  granted,  that  is,  execution  has  been  ordered  in  accordance  with  tho 
prayer  of  the  decree-holder's  application,  tbe  right  of  the  decree-holder  to  obtain 
execution  will  not  necessarily  be  defeated  if,  by  reason  of  objections  on  the  part 
of  the  judgment-debtor  or  action  taken  by  the  Court  or  other  cause  for  which  the 
decree-holder  is  not  responsible,  final  completion  of  the  proceedings  in  execution 
initiated  by  the  application  under  s.  235  above  referred  to  cannot  be  obtained 
within  the  period  limited  by  s.  230.  Further  applications  of  the  decree-holder 
*o  the  Court;  executing  the  decree  to  go  on  from  the  point  where  the  execu- 
tion proceedings  had  been  arrested  and  complete  execution  of  his  decree  -^ould  be 
applications  merely  ancillary  to  the  pubstantive  application  unders.235  and  would 
not  be  obnoxious  to  the  bar  of  B.  230.  TJie  Delhi  and  London  Bank,  Limited  v. 
Eeilly  (1)  overruled. 

[P.,  30  A.  499  =  5  A.L.J.  G16=A.W.N.  (1908)  39;  33  A.  517  (522i  =  8  A.L.J.  412  =  9 
Ind.  Gas.  8)7  i8!8)  ;  2  A.L.J.  270  ;  A.W  N.  (1908)  227  ;  R.,  36  B.  368  (372)  =  14 
Bom.  L.R.  381  (395)  ;  37  C.  796  (804)  =  12  C.L.J.  328  (332)  =6  Ind.  Gas.  537  = 
15  C.W.N.  337  (340)  ;  IS  A.W.N.  137  :  15  C.L.J.  217  (218)  =  )0  Ind.  Gas.  355 
(357)  ;  27  H.R.  1905  =  79  P.L.B.  1905  ;  76  P.R.  1904  =  132  P.L.R.  1904  ;  D  ,  8 
A.L.J.  1277  (1281)  =  la  Ind.  Gas.  629  (629)  ;  110.0.57  ;  112  P.L.R.  1902  =  5  Ind. 
Gas.  815  (816)  ;  17  P  R.  1910  =  20  P.L.R.  1910  =  22  P.W.R.  1910.] 

THIS  case  came  orginally  before  Aikman,  J.,  sitting  in  single  Bench, 
by  whotn  it  was  referred,  having  regard  to  the  value  of  the  appeal,  to  a 
Division  Bench.  The  Division  Bench  made  a  reference  to  tbe  Full  Bench, 
which  at  first  consisted  of  three  Judges.  In  view,  however,  of  one  of  the 
rulings  of  the  Court  bearing  upon  the  question  raised,  being  a  ruling  of  a 
Bench  of  three  Judges,  the  appeal  was,  on  the  28th  April  1896,  referred,  by 
order  of  the  Chief  Justice,  to  a  Bencb  consisting  of  five  Judges.  The  facts 
of  the  case  are  fully  stated  in  the  judgment  of  Knox,  J. 

Mr.  W.  K.  Porter,  for  the  appellants. 

Mr.  D.  N.  Banerji  and  Pandit  Sundar  Lai ,  for  the  respondent. 

JUDGMENT. 

KNOX,  J. — The  first  appeal  before  us  is  an  appeal  arising  out  of  exe- 
cution proceedings  consequent  upon  a  decree  for  the  payment  of  money,  and 
the  appellants  are  the  judgment-debtors. 

[483]  Their  contention  is  that  tbe  decree  in  question  was  one  passed 
on  the  9th  of  April  1880,  and  that  an  application  to  execute  it  had  been 
made  and  granted  in  the  year  1887.  The  present  application  was  insti- 
tuted on  the  19th  February  1894,  and,  as  twelve  years  have  elapsed  from 
tbe  cfate  of  the  decree  which  it  is  sought  to  enforce,  this  application  is  one 
which  cannot  be  granted. 

•  First  Appeal  No.  127  of  1894, 
'    (1)  13  A.W.N.  (1893)  124. 
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Before  the  question  whether  the  present  application  for  execution 
of  the  19th  of  February  1894  is  an  application  for  execution  within  the 
meaning  of  s.  230,  Code  of  Civil  Procedure,  1882,  and  is  one  which  can, 
or  cannot,  be  granted,  can  be  determined,  it  will  be  necessary  to  pass  in 
review  certain  events  which  have  occurred  while  the  decree  of  the  9th 
of  April  1880  has  been  under  execution.  It  will  also  be  necessary  then 
to  consider  whether  the  application  of  the  19th  of  February  1894  is  an 
application  to  execute  the  decree  or  a  petition  to  the  Court  in  seisin  of 
and  already  executing  the  decree  upon  an  application  for  execution  to  take 
some  step-in-aia  of  the  execution  of  the  decree  UUOQ  that  application. 
The  respondent  contends  that  the  application  for  execution  was  filed  by 
him  on  the  28th  of  September  1885,  and  that  every  application  subse- 
quently put  in  by  him  has  been  an  application  to  the  proper  Court  to  take 
some  step-in-aid  of  the  execution  of  his  decree.  The  application  of  the 
28th  of  September  1885  was  an  application  for  execution  of  the  decree 
by  attachment  and  sale  of  certain  property.  Attachment  was  duly 
made. 

Upon  attachment  made  two  ladies,  Musammat  Ulfat-un-nissa  and 
Musarnmat  Tatniz-un-nissa,  raised  certain  objections.  The  objections 
raised  by  the  ladies  were  not  finally  determined  till  December  1887.  In 
the  interim  the  judgment-creditor  had  applied  to  the  Court  to  except  the 
property  claimed  by  the  ladies  and  to  sell  the  remainder  of  the  property 
previously  attached  and  still  under  attachment.  But  before  sale  could  be 
made  the  objections  raised  by  the  ladies  had  been  determined,  and  the 
decree-holder  asked  on  the  7th  of  December  1887  that  the  property  claimed 
by  the  ladies  might  be  put  up  for  sale.  This  was  done,  and  the  whole 
property  sold  on  the  20th  of  December  1887.  The  sale  of  this  property  was 
[484]  confirmed  on  the  20th  of  February  1888.  The  ladies  in  the  mean- 
time Drought  a  sui*i  to  establish  their  right  to  the  property  claimed  and 
obtained  an  order  postponing  the  sale  of  than  property  until  their  suit 
was  decided.  That  suit  was  determined  on  the  1st  of  September  1890. 
Musammat  Ulfat-un-nissa  succeeded  in  rescuing  her  share  of  the  property ; 
Musammat  Tamiz-un-nissa  failed.  On  the  7th  of  October  1890  the  judg- 
ment-creditor asked  that  now  the  remainder  of  property  attached  by  him 
might  be  brought  to  sale  after  excluding  from  it  that  portion  which  had 
been  adjudged  to  be  the  property  of  Musammat  Ulfat-un-nisa.  Notifica- 
tion of  sale  issued  fixing  the  20th  of  February  1891,  as  the  day  on  which 
the  sale  should  be  held.  On  the  16th  of  February  1891  the  judgment- 
debtors  succeeded  in  getting  the  sale  postponed,  and  in  gaining  further 
postponements  until  the  date  fixed  for  sale  was  the  20uh  of  June  1891. 
On  the  19fch  of  June  1891,  the  Subordinate  Judge  granted  at  the 
instance  of  one  of  the  judgment-debtors  a  further  postponement  of  sale 
over  the  property  with  the  exception  of  one  siham.  The  order,  how- 
ever, did  not  reach  the  officer  holding  the  sale  in  time.  The  sale 
was  bold,  but  it  was  set  aside,  and  orders  were  issued  for  a  new 
sale  to  be  held  on  the  20th  of  November  1891.  Sale  was  held  on  that 
date  and  the  property  was  sold  for  Es.  705.  The  judgment-debtors 
again  asked  that  this  sale  might  be  set  aside.  Their  application  was 
heard,  and  on  the  13th  of  February  1892,  the  sale  was  set  aside,  so  far 
as  one  siham  of  the  oroperty  sold  was  concerned,  and  as  regards  the  rest 
it  was  confirmed.  Following  the  order  by  which  the  sale  was  confirmed 
came  an  order  directing  that  the  execution  proceedings  be  struck  off  as 
partially  satisfied  with  leave  to  the  decree-holder  to  take  any  further 
steps  in  execution  hereafter.  From  the  order  of  confirmation  there  was 
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an  aopeal  to  the  Judge  and  the  sale  was  set  aside   by  him    on  the  13th 
of  December  1892. 

Accordingly,  on  the  7th  of  October  1893,  the  decree-holder  applied 
that  the  eight  sihams  which  had  been  attached  so  far  back  as  the  29th  of 
September  1885,  and  which  the  decree-bolder  had  never  yet  succeeded 
in  bringing  to  a  complete  and  matured  sale,  [485]  should  be  sold. 
Some  difficulty  was  experienced  in  serving  the  judgment-debtors  with 
the  necessary  notice,  and  this  application  too  was  struck  off  the 
file  with  permission  to  take  fresh  steps  in  execution  hereafter,  the 
decree-bolder  having  applied  to  withdraw  it.  Onca  more  on  the 
19th  of  February  1894,  the  decree-holder  presented  to  the  Court  a 
petition  praying  that  the  execution-proceedings,  which  had  on  the  13hh  of 
February  1892,  been  struck  off  the  file,  might  be  restored  to  their  original 
number  and  the  prayer  contained  in  the  application  of  the  28th  of  Sep- 
tember 1885  be  fully  granted.  It  is  the  order  passed  on  this  petition 
dated  the  17th  of  March  1894,  that  forms  the  subject  of  this  appeal.  The 
judgment-debtors,  who  are  now  appellants,  as  pointed  out  above,  con- 
tended in  the  Court  below  and  again  contend  here  that  the  decree  can  DO 
longer  be  executed  against  them.  Twelve  years,  they  say,  have  expired 
from  the  date  of  the  decree  sought  to  be  enforced.  An  application  to 
execute  the  decree  was  granted  on  the  24th  of  Auguet  1887,  and  the 
present  application,  which  was  not  presented  until  the  19th  of  February 
1894,  cannot  be  granted.  They  lay  stress  upon  the  fact  that  the  applica- 
tion of  the  7th  of  October  1893  was  on  the  face  of  it  an  application  for 
execution,  and,  as  that  application  was  by  a  definite  order  struck  off, 
they  contend  that  there  must  be  a  fresh  application  for  execution.  If 
the  petition  of  the  19tb  of  February  1894  be  such  an  application,  it 
clearly  cannot  be  granted. 

The  respondents,  on  the  other  band,  maintain  that  the  application  for 
execution  which  is  now  before  the  Court  is  none  other  than  the  application 
of  the  28th  of  September  1885.  The  property  which  is  the  subject- 
matter  of  these  proceedings  is  entered  in  that  application  as  property 
which  the  Court  was  askod  to  attach.  The  prayer  for  attachment  in  the 
application  was  grantee),  the  attachment  has  subsisted  ever  since  and  has 
not  matured  into  sale  solely  by  reason  of  difficulties  and  objections  which 
the  appellant  has  placed  in  the  way  and  which  have  had  one  by  one  to  be 
removed. 

In  support  of  the  contention  of  the  appellants  we  were  referred 
to  the  precedents  in  The  Delhi  and  London  Bank  v.  Eeilly,  (1)  and  [486] 
Bam  Nezvaz  v.  Rum  Char  an  (2).  There  appears  to  be  little  if  any  distinc- 
tion between  the  first  of  these  two  precedents  and  the  case  now  under 
consideration.  Both  the  cases  cited  proceed  upon  the  assumption  that 
the  applications  with  which  the  Courts  concerned  had  to  deal  were  appli- 
cations to  execute  a  decree  within  the  meaning  of  s.  230  of  the  Code  of 
Civil  Procedure.  In  The  Delhi  and  London  Bank  v.  Beilly,  it  was  laid 
down  that  the  words  in  s.  230  of  the  Code  cover  both  applications  to 
execute  and  applications  to  take  some  step-in-aid  of  execution. 

Now  the  words  of  s.  230  are  words  which  tend  or  operate  to 
restrict  a  right,  and  they  should  be  construed  strictly  therefor.  Statutes 
of  limitation  are  the  creation  of  positive  law,  and  nothing  in  them  should 
be  extended  to  cases  which  are  not  strictly  within  the  enactments. 


(1)  13  A.W.N.  (1893)  124, 


(2)  18  A.  49. 
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I  am  not  prepared  to  apply  them  to  any  application  which  is  nob  an 
application  such  as  is  described  in  s.  235  of  the  Code  of  Civil  Proce- 
dure. That  section  lays  down  in  great,  detail  the  form  which  an  aoplioation 
to  execute  a  decree  must  take,  the  matters  which  it  must  contain,  and 
the  mode  in  which  the  Court  is  asked  to  grant  its  assistance.  Section  245 
requires  that  such  applications  shall  on  receipt  be  examined,  and  if  found 
in  accordance  with  the  law  admitted  on  a  register.  The  Court  is  after 
such  admission  to  order  execution  of  the  decree  according  to  the  nature  of 
the  application.  So  long  as  chat  order  or  any  further  order  according  to 
the  nature  of  the  application  is  in  progress,  provided  it  be  an  order  which 
has  been  evolved  from  the  application  so  registered,  I  would  hold  that  the 
application  for  execution  is  in  progress.  If  from  some  obstacle  imposed  by 
the  judgment-debtor  or  by  the  Court,  that  obstacle  not  being  a  final  determi- 
nation of  the  application,  the  progress  of  the  order  or  subsequent  orders  to 
maturity  is  delayed  acd  such  obstacle  is  removed  by  an  application  of  the 
decree-holder,  I  do  not  consider  such  latter  application,  unless  it  ex- 
pressly take  the  form  of  a  new  application,  under  s.  235  and  be  regis- 
tered, as  a  subsequent  application,  anymore  than  I  would  [487] 
consider  a  petition  by  a  plaintiff  in  the  course  of  a  suit  asking  the 
Court  to  reconsider  an  order  to  be  a  fresh  plaint.  Moreover,  I  would  hold 
that  the  application  under  s.  235  is  granted  at  the  moment  when  the 
order  is  passed  ordering  execution  according  to  the  nature  of  the  applica- 
tion except  where  that  order  expressly  refused  any  portion  of  the  relief 
applied  for.  I  would  hold  that  order  to  cover  and  govern  all  subsequent 
orders  to  complete  execution  according  to  the  nature  of  the  application  as 
registered  and  over  the  property  specified  therein.  The  decree-holder  may 
in  his  application  extend  the  relief  he  asks  for  over  a  wide  area  of  property, 
but  the  fact  that  he  has  done  so  does  not  make  it  necessary  that  he 
should  proceed  to  deprive  the  judgment-debtor  of  more  of  that  property 
than  is  at  first  sight  sufficient  to  satisfy  the  decree.  There  is  nothing  irre- 
gular or  contrary  to  the  spirit  of  the  law  that  property  attached  should  be 
wold  in  parcels.  If  the  sale  of  one  parcel  of  attached  land  is  found  insuffi- 
cient, an  application  that  a  second  parcel  of  the  attached  land  be  sold  is 
not  an  application  to  execute  the  decree,  nor  is  the  granting  of  the  request, 
save  and  except  there  has  been  a  previous  order  refusing  such  requests  still 
subsisting,  a  granting  of  the  application  to  execute  which  was  put  in 
under  s.  235  of  the  Code  of  Civil  Procedure.  Ic  is  a  mere  continuation 
to  completion  of  the  first  order. 

This  view  appears  to  be  in  accord,  so  far  as  the  interpretation  of  the 
word  "  Application  "  in  s.  230  is  concerned,  with  the  view  taken  by  tha 
learned  Judge  who  decided  the  case  Biswa  Sonan  Chunder  Gossyamy  v- 
Dinanda  Chunder  Dibingar  Adhikar  Gossyamy  (1).  In  that  case  an 
application  for  execution  was  filed  on  the  13th  of  June  1879.  It  does  not 
appear  from  the  head-note  that  any  order  granting  attachment  issued 
before  an  order  passed  on  the  19bh  of  August  whereby  the  application  was 
struck  off,  the  decree-holder  having  failed  to  take  the  necessary  steps. 
On  the  4th  of  March  1882,  the  decree-holder  filed  an  application  asking 
that  the  case  which  had  been  struck  off  and  sent  to  the  record  room 
might  be  brought  again  on  the  file  and  property  specified  in  the  [488] 
application  might  be  attached  and  sold.  If  the  property  specified  was 
property  not  specified  in  the  application  of  the  13th  of  June  1879,  this  case 
would  go  even  further  than  I  am  prepared  to  go.  There  is  nothing  to 

(1)  10  C.  416. 
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1896       show  whether  it  was  or   was  not.     The  application  was   again  struck  off 

JULY  23.    °n  the  2nd  June   1882,  apparently   without   attachment   granted.     The 

application  was  readmitted,  and  attachment  ordered  on  the  5th  of  March 

FULL       1883.  The  District  Judge  held  that  all  these  proceedings  wereone  continuous 

BENCH,     proceeding  throughout,  and  the  High  Court  found  no  ground  upon  which 

to  question  the  Judge's  finding  upon  this  matter. 

1 R  A    4H9 

'  Under  the  Limitation  Act  of  1871  applications  for  execution  of  a  decree 

in  i  ww  k&d  '°  kQ  instituted  within  three  years  of  the  date  of  applying  to  a  Court  to 
'  '  enforce  or  keep  in  force  a  decree,  and  in  construing  the  word  "  applying  " 
'  the  Calcutta  and  Madras  High  Courts  both  held  that  the  word  referred 
to  applications  under  s.  212  of  Act  VIII  of  1859,  or  otherwise,  where- 
by proceedings  in  execution  are  commenced  and  not  applications  of  an 
incidental  kind  made  during  the  pendency  of  such  proceedings.  Chunder 
Coomar  Boy  v.  Bhogobutty  Prosonno  Boy  (1),  Prabhacarrow  v,  Potan- 
nah  (2). 

The  way  in  which  I  would  construe  the  words  "  application  "  and 
"  granted "  would  not  do  any  violence  to  the  language  of  the  Act, 
and  is  moreover  to  my  mind  a  fair  and  equitable  construction.  What 
the  section  aims  at  effecting  is  that  a  limit  should  be  put  to  the  period 
within  which  the  holder  of  a  money-decree  may  put  in  force  the 
decree  he  holds.  If  the  decree-holder  says  in  bis  application  to  the 
judgment-debtor — "  I  press  for  payment  of  my  decree  and  will  en- 
force it  against  such  and  such  property  of  yours,  "  — and  if  he  does  this 
within  twelve  years  of  the  date  of  the  decree  and  in  sufficient  time  to  get 
an  order  from  the  Court  to  the  effect  that  he  may  enforce  it  in  the  terms 
of  the  application,  it  cannot  be  presumed  that  tha  Legislature  intended  him 
to  suffer  because,  either  from  a  desire  not  to  harass  unnecessarily,  or 
owing  to  obstacles  for  which  the  decree-holder  is  cot  responsible,  the 
property  covered  by  [589]  the  application  is  sold  piecemeal,  and  the 
Court  has  to  be  reminded  to  complete  tha  assistance  it  ordered.  Such  an 
interprecation  would  be  an  infringement  of  the  decree-holder's  right  and 
would  be  construing  the  Act  not  in  favour  of  but  against  the  decree-holder. 

For  the  above  reasons  I  would  hold  that  the  application  to  execute  is 
not  time-barred  and  would  dismiss  this  appeal  with  costs. 

BLAIR,  J. — I  also  am  of  opinion  that  this  appeal  should  be  dismissed. 
The  argument  upon  the  hearing  quite  convinced  me  that  the  case  of 
The  Delhi  and  London  Bank  v.  Beilly  (3)  in  which  I  took  part  was  wrongly 
decided.  I  have  been  confirmed  in  that  opinion  by  the  judgments  of  my 
brethren  which  I  have  had  the  advantage  of  perusing.  I  would  dismiss 
this  appeal. 

BANERJI,  J. — This  appeal  has  arisen  out  of  proceedings  relating  to 
the  execution  of  a  decree  for  the  payment  of  money,  dated  the  9fch  of 
April  1880.  The  question  we  have  to  determine  is  whether  the  application 
of  the  decree-holder  presented  on  the  19uh  of  February  1894,  is  barred 
under  the  third  paragraph  of  s.  230  of  the  Code  of  Civil  Procedure, 
more  than  twelve  years  having  elapsed  from  the  date  of  the  decree  when 
the  aforesaid  application  was  made. 

In  order  that  the  twelve  years'  bar  of  that  section  may  apply,  two 
conditions  are  essential,  first,  that  an  application  to  execute  the  decree 
was  previously  made  under  the  section  and  was  granted  ;  and,  second, 
that  the  present  application  to  which  the  bar  is  sought  to  be  applied  is  an 

(1)  3  C.  235.       .  (2)  2  M.  1.  (3)  13  A.W.N.  (1893)  124. 
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application  to  execute  the  same  decree.     I  agree  with  the  ruling  of  Bur-        1896 
kitt,  J.,  in  Tileshar  Rai  v.  Parbati  (1)  that  the  previous  application  referred     JDLY  23. 
to  in  the  section  is  not  necessarily  the  last  previous  application, and  that  the 
section  will  apply  if  any  previous  application  for  execution  has  been  made       FULL 
under  the  section  and  has  been  granted.     I  ana    also  of  opinion  that  an     BENCH. 

application  for  execution   is  granted   within  the  meaning  of  the  section         

when,  after  admitting  the  application  under  s.  245  and  taking  such  preli-  * 

minary  measures  as  may  be  necessary,  the  Court  orders  the  decree  to  be        ••"«»•* 
executed  by  the  issue  of  its  warrant  for  execution.     I  cannot  accede  to    ^ 
Mv..Sundar  Lai's  contention,  if  I  understood  him    [490]  rightly,   that  an   (1896^  142- 
application  cannot  be  held  to  have  been  granted  unless  the  assistance  of 
the  Court  sought  in  the  application  was  actually  and  completely  given. 

In  the  present  case  an  application  was  made  on  the  24th  of  August 
1885  for  the  execution  of  the  decree  by  the  arrest  of  the  judgment-debtor. 
A  warrant  of  arrest  was  ordered  to  be  issued,  and  was  actually  issued, 
but  the  judgment-debtor  could  not  be  apprehended.  That  application  was 
made  under  s.  230  of  Act  No.  XIV  of  1882  and  it  was  undoubtedly 
granted.  If  therefore  the  application  now  in  question,  namely,  that  of 
the  19th  of  February  1894,  can  be  held  to  be  an  application  to  execute  the 
decree  within  the  meaning  of  s.  230,  the  prohibition  of  that  section 
will  undoubtedly  apply  to  it. 

We  have  therefore  to  consider  whether  the  application  of  the  19th 
of  February  1894  is  an  application  for  the  execution  of  the  decree  dated 
the  9th  of  April  1880.  In  terms  it  is  an  application  praying  that  the 
execution  case  No.  413  struck  off  on  the  13th  of  February  1892  "  be 
restored  to  its  original  number  and  sale-notification  be  formally  issued 
in  respect  of  the  properties  previously  attached."  In  form  it  is  not  an 
application  for  execution  containing  the  particulars  required  by  s.  235.  We 
have  to  see  whether  in  substance  it  is  an  application  for  execution  such 
as  is  contemplated  by  a.  230.  In  my  judgment  the  application  for  execution 
referred  to  in  that  section  is  an  initial  application  of  the  nature  provided 
for  in  s.  235  upon  which  an  order  has  to  be  made  by  the  Court  for  grant- 
ing or  refusing  execution.  An  application  ancillary  or  incidental  to  an  appli- 
cation already  made  for  execution  in  the  mode  prescribed  in  s.  235  cannot, 
in  my  opinion,  be  regarded  as  an  application  to  execute  a  decree  within  the 
meaning  cf  s.230.  An  application.for  example,  praying  the  Court  which  baa 
issued  a  notice  under  s.  248  to  issue  its  warrant  for  the  attachment  of  the 
property  specified  in  the  original  application  for  execution  under  s.  235,  or 
an  application  asking  the  Court  to  issue  a  proclamation  for  the  sale  of 
property  already  attached,  is  not  "  an  application  to  execute  "  contemplated 
[491]  by  s.  230,  but  is  only  an  application  to  proceed  with  the  appli- 
cation for  execution  already  made  and  granted.  Similarly  an  application 
to  proceed  with  execution  proceedings  suspended  or  stayed  by  an  injunc- 
tion or  other  order  or  by  reason  of  the  institution  of  a  suit,  has  been  held 
by  this  and  other  High  Courts  to  be  not  an  application  for  execution 
but  an  application  to  revive  a  previous  application  for  execution.  The 
words  "  application  to  execute  "  in  s.  230,  have,  in  my  judgment,  the 
same  sense  as  the  words  "  applying  for  execution  "  in  clause  (4)  of  the 
third  column  of  art.  179,  sch.  II,  of  the  Indian  Limitation  Act,  1877,  and 
contemplate,  as  I  have  said  above,  an  initial  sub3tantive  application  for 
execution,  and  not  an  application  to  revive  an  application  already  made. 
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In  this  view  I  am  unable  to  agree  with  the  ruling  in  the  Delhi  and 
London  Bank,  Ld.  v.  Reilly  (1).  In  my  judgment,  if  the  application  of  the 
19th  of  February  1894  was  not  an  application  to  execute  the  decree  held 
by  the  decree-holder,  it  was  not  obnoxious  to  the  twelve  years'  bar  of 
8.  230. 

That  application  was,  as  I  have  said,  in  terms  an  application  to  revive 
"the  execution  case  No.  413  of  1890  struck  off  on  the  13bh  of 
February  1892."  The  execution  case  No.  413  was  initiated  by  an  appli- 
cation made  on  fche  7th  of  October  1890  for  the  sale  of  a  portion  of  the 
property  for  the  attachment  and  sale  of  which  the  decree-holder  had 
applied  on  the  28th  of  September  1885,  but  the  sale  of  which  had  been 
stayed  by  reason  of  objections  raised  by  two  ladies  in  regard  to  that  pro- 
perty under  s.  278  and  the  institution  of  a  suit  under  s.  283  upon 
the  dismissal  of  the  objections.  The  proceedings  which  took  place 
upon  the  finding  of  the  two  applications  referred  to  above  have  been 
detailed  at  length  in  the  judgment  of  my  brother  Knox,  and  it  is  not 
necessary  for  me  to  recapitulate  them.  Suffice  it  to  say  that  when  a  sale 
of  the  property  mentioned  in  the  application  of  the  7th  of  October  1890 
finally  took  place  on  the  20fch  of  November  1891,  an  application  was 
made  under  s.  311  to  sjet  aside  the  sale.  The  Court  of  first  instance 
set  aside  the  sale  in  respect  of  one  sihain  out  [492]  of  nine  sihams  sold 
and  affirmed  it  in  respect  of  the  remaining  eight  sihams,  and  on  the  13th 
of  February  1892  struck  off  the  execution  case,  the  decree  having  been 
parcially  satisfied. 

The  judgment-debtors  appealed  to  the  District  Judge  from  the  order 
confirming  the  sale,  and  on  the  13th  of  December  1892  that  order  was 
reversed,  and  the  sale  of  the  remainder  of  the  property  was  set  aside.  In 
my  opinion  the  effect  of  that  order  was  to  put  back  the  execution  proceed- 
ings to  the  point  where  they  were  before  the  sale  of  the  20hh  of  November 
1891,  and  the  only  application  which  it  was  necessary,  if  at  all,  for  the 
decree-holder  to  make  was  an  application  to  proceed  with  the  execution 
proceedings  which  the  Court  of  first  instance  had  "terminated  by  its  order 
of  the  13th  of  February,  1892,  but  which  were  resuscitated  by  reason  of 
the  order  of  the  District  Judge  date.!  the  13tb  of  Docember  1892.  Such  an 
application  was  made  on  the  19th  of  February  1894,  and  I  agree  with  my 
brother  Knox  in  holding  that  it  was  not  an  application  to  execute  the 
decree  within  the  meaning  of  s.  230  and  is  not  barred  by  the  provisions 
of  that  section.  The  decree-holder,  it  is  true,  made  an  application  for 
execution  on  the  7th  of  October  1893,  but,  as  he  withdrew  that;  application 
with  the  leave  of  the  Court,  that  application  may  well  be  excluded  from 
consideration.  For  the  above  reasons  I  would  affirm  the  order  of  the 
Court  below  and  dismiss  this  appeal. 

In  this  view  it  is  not  necessary  to  consider  the  question  which  was 
raised  in  Ram  Newaz  v  Ram  Char  an  (2).  Were  I  called  upon  to  deaide 
that  question  I  would  hold  with  the  ruling  of  Turner,  C.  J.,  and 
Muttusami  Ayar,  J.,  in  Virarama  v.  Annasami  (3)  and  the  dictum  of  Field, 
J.,  in  Pana-ul-hugv.  KishenMun  Dabee  (4)  that  the  twelve  years'  prohibi- 
tion of  the  third  paragraph  of  s.  230  refers  to  the  words "  applica- 
tion to  execute  the  decree  "  and  not  to  the  word  "  granted."  Any  other 
construction  would  lead  to  results  which  could  not  possibly  have  been 
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contemplated  by  the    Legislature.      If,    for    instance,    an    applica-  [493J        1896 
f.ion  for  execution   was  made  within  the    twelve  years,    but  the    Court     JULY  23. 
through   negligence  omitted  to  make  an  order  for  execution  before  the 
expiry    of    that  period,  the   decree-holder's  right  to  execute  the    decree       FULL 
would  be  gone  through  no  fault  of  his   own.     Take  again  the  not   unfre-     BENCH. 
quent  case  of  an   application  for  execution  made  several  years  before  the        ~ — 
expiry  of  the  twelve  years  but  rejected  by  the  Court  of  first   instance  on  ' 

the  ground  of  limitation  under  Act  No.  XV  of  1877.  If  the  appeal  from  '  *  ^~ 
the  order  of  the  Court  of  first  instance  be  decided  by  the  appellate  Court  R 
after  the  expiry  of  twelve  years  from  any  of  the  dates  mentioned  in  the 
third  paragraph  of  s.  230  the  aopellate  Court,  which  might  be  the 
Judicial  Committee  of  the  Privy  Council,  would  not  have  the  power  to 
grant  execution  of  the  decree,  although  it  might  hold  that  the  ruling  of 
the  Court  of  first  instance  was  erroneous  and  that  the  decree-holder  was 
entitled  to  obtain  execution  of  his  decree  on  the  date  on  which  be  made 
his  application.  I  must  concede  that  the  section  as  it  stands  is  not 
happily  worded  and  needs  improvement,  but  I  am  unable  to  hold  that 
the  intention  of  the  Legislature  was  to  create  a  prohibition  of  the  nature 
referred  to  above,  and  that  its  true  intention  cannot  at  all  be  gathered 
from  the  section  as  it  exists  at  present  in  the  Act. 

AlKMAN,  J. — This  is  an  appeal  arising  out  of  proceedings  taken  in 
execution  of  a  decree  for  money  which  was  passed  on  the  9th  of  April 
1880.  It  is  admitted  that  a  previous  application  to  execute  has  been 
made  and  granted.  When  this  is  the  case,  s.  230  of  the  Code  of  Civil 
Procedure  provides  that  no  subsequent  application  to  execute  the  same 
decree  shall  be  granted  after  the  expiration  of  twelve  years  from  any  of 
the  following  dates,  namely,  "  (a)  the  date  of  the  decree  sought  to  be 
enforced,  or  of  the  decree  (if  any)  on  appeal  affirming  the  same,  or  (b)  when 
the  decree  or  any  subsequent  order  directs  payment  of  money, 
the  date  of  the  default  in  making  the  payment." 

In  the  present  case  the  date  from  which  the  twelve  years  is  to  be 
reckoned  is  the  date  of  the  decree  sought  to  be  enforced.  In  the  lower 
Court  the  judgojent-debfcors  pleaded  that  under  the  above  [4>9$]  provision 
of  law,  execution  of  the  decree  against  them  is  barred.  The  lower  Court 
overruled  this  objection.  They  appeal  to  this  Court,  relying  on  the  same 
plea  which  was  overruled  by  the  Court  below.  I  concur  with  my  learned 
colleagues  in  thinking  that  the  appeal  must  fail. 

In  my  decision  in  the  case  of  Bam  Newaz  v.  Ram  Charan  (1),  I 
held  that  what  was  forbidden  by  s.  230  was  not  the  making  or  receiv- 
ing an  application  to  execute  after  the  expiry  of  the  time  fixed,  but 
the  granting  of  such  an  application  after  the  expiry  of  that  period.  1  do 
not  think  it  can  be  danied  that  making  an  application  is  not  the 
same  thing  as  granting  an  application.  As  Straight,  J.,  observed  in 
Paraga  Kuar  v.  Bhagwan  Din  (2) — "It  is  one  thing  to  ask  for  execu- 
tion of  a  decree  and  another  to  have  such  application  granted."  When 
I  decided  the  case  of  Bam  Newaz  v.  Bam  Charan  I  was  not  aware 
that  an  opposite  interpretation  had  been  put  upon  the  words  of  the 
section  by  the  Madras  High  Court  in  the  case  of  Senra  Dizai  Venra 
Jagath  Virarama  Dhikku  Vijaya  Sethurayar  v.  Annasami  Ayyar  (3). 
I  have  now  carefully  considered  that  judgment,  but  with  all  defer- 
ence to  the  learned  Judge  who  delivered  ib,  I  am  unable  to  agree  with 
him  in  thinking  that  the  words  of  the  section  can  possibly  admit  of  the 
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interpretation  which  he  has  put  upon  it.  The  way  in  which  he  would 
read  the  words  is  as  follows: — "  When  an  application  to  execute  a 
decree  for  the  payment  of  money  has  been  made,  and  granted  no  subse- 
quent application  to  execute  made  after  the  expiry  of  twelve  years  from 
the  dates  given  shall  be  gran&ed."  This  in  my  opinion  is  legislation,  not 
interpretation.  I  am  quite  ready  to  admit  that  the  words  of  the  Statute  as 
they  stand  may  in  some  cases  result  in  a  decree-holder  being  for  no  fault  of 
his  own  deprived  of  his  rights.  For  instance,  an  application  to  execute  may 
have  been  presented  in  good  time,  but  owing  to  negligence  on  the  parb  of  the 
Court  or  fche  Court  officials,  may  not  have  been  granted  within  the  pre- 
scribed period  after  the  expiry  of  which,  according  to  [$95j  the  plain 
meaning  of  the  words  of  the  section,  it  cannot  be  granted.  This  in  all 
probability  escaped  the  attention  of  the  Legislature  when  it  framed  the 
section  as  it  did.  But  we  must  not  on  that  account  violate  the  leading  canon 
of  construction,  which  is  to  take  words  in  their  natural  meaning,  and 
according  to  the  ordinary  rules  of  grammatical '  construction.  If  this 
canon  is  obeyed  it  is  impossible,  in  my  opinion,  to  put  upon  the  words  of 
the  section  the  meaning  which  the  learned  Judges  of  the  Madras  High 
Court  think  it  capable  of  bearing. 

As  Wilberforce  in  his  work  on  Statute  law  observes  (p.  116)  — "  If 
the  Courts  were  -at  liberty 'to  travel  out  of  the  words  of  any  particular 
Act  of  Parliament  and  to  consider  what  would  in  any  case  be  the  con- 
sequence of  giving  those  words  their  natural  meaning  they  would  become 
legislators  and  not  interpreters."  In  other  words,  to  use  the  expression 
of  Coleridge,  J.,  this  would  be  "  to  make,  not  to  interpret,  law." 

But  although  I  adhere  to  the  view  I  cook  in  Bam  Newaz  v.  Bam 
Charan  (1)  as  to  the  meaning  of  s.  230,  I  aoa  of  opinion  that  the  objection 
of  the  judgment-debtors,  appellants  in  this  case,  based  upon  that  section 
cannofi  prevail. 

On  the  7th  of  December  1887  the  decree-holder  applied  to  have  the 
property  which  is  the  subject  of  dispute  sold  in  execution  of  his  decree, 
and  the  Court  by  its  order  dated  the  23rd  of  December  1887  granted  that 
application.  A  suit  having  been  instituted  to  contest  the  right  of  the 
decree-holder  to  bring  the  property  to  sale,  the  Court  by  its  order  dated 
tihe  19th  of  January  1888,  postponed  the  carrying  out  of  ita  order  of  the 
23rd  of  December  1887  until  the  suit  should  be  decided ;  but  it  never 
cancelled  the  order  granting  the  application.  The  suit  referred  to  was 
partly  successful.  On  the  7th  of  October  1890  the  decree- holder 
applied  for  sale  of  all  the  property  referred  to  in  the  order  of  the 
23rd  of  December  1887,  save  that  in  regard  to  which  the  suit  of  the 
intervenors  had  been  successful.  The  application  was  granted  on  the 
17th  of  December  1890.  After  various  delays  the  sale  took  place  on  the 
[496J  20th  of  November  1891,  but  the  sale  was  set  aside  by  the  District 
Judge  owing  to  some  irregularity.  The  decree-holder  now  moves  the 
Court  to  carry  out  the  sale  regularly.  Here  then  we  have  the  case  of  an 
application  to  execute  granted  within  the  statutory  period  but  not  carried 
out  owing  to  causes  for  which  the  decree-holder  is  in  no  way  responsible. 
Under  such  circumstances  I  am  of  opinion  that  it  is  no  violation  of 
s.  230  for  the  Court  now  to  proceed  upon  the  application  which  was 
granted  by  an  order  passed  within  time,  but  which  order  for  no  fault  of 
the  decree-holder  and  owing  to  circumstances  beyond  his  control  has  not 
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yet  been  carried  out.  This  cannot  ba  said  to  be  granting  a  fresh  applica- 
tion to  execute.  T  do  not  think  it  can  sariously  be  contended  that  the 
meaning  of  s.  230  is  that  not  only  must  the  application  to  execute 
be  granted  within  the  twelve  years,  but  that  all  execution  proceedings 
following  upon  the  grant  must  be  terminated  within  that  period. 

In  support  of  the  view  that  the  decree-holder's  petition  to  proceed 
with  the  sale  is  no  fresh  application,  I  may  refer  to  the  decision  in 
Kalyanbhai  Dipchand  v.  Ghanasham  Lai  Jadunathji  (1)  and  Paras  Bam 
v.  Gardner  (2).  Subject  to  the  above  explanation,  I  adhere  to  all  that 
I  said  in  Ram  Neivaz  v.  Bam  Charan.  For  the  reasons  set  forth  above,  I 
am  of  opinion  that  this  appeal  should  be  dismissed  with  costs. 

In  conclusion,  I  would  express  a  hope  that  the  Legislature  may  see 
its  way  to  amend  s.  230  of  the  Code  of  Civil  Procedure  so  as  to  avoid  cases 
of  hardship  to  decree-holders  such  as  those  referred  to  above. 

BLENNERHASSETT,  J. — For  the  reasons  stated  by  my  learned 
colleagues  I  concur  in  holding  that  the  present  is  not  a  "  subsequent 
application  to  execute  the  same  decree  "  within  the  meaning  of  s.  230  of 
the  Code  of  Civil  Procedure.  An  application  to  execute  the  decree  had 
been  made.  Certain  objections  had  been  raised  against  the  application 
for  execution  and  proceedings  under  that  application  were  stayed.  After 
the  disposal  of  those  objections  the  decree- holder  by  the  present  appli- 
cation prayed  the  Court  to  [497] continue  proceedings  under  the  previous 
application.  The  present  application  is  not  barred  by  s.  230  of  the  Code 
of  Civil  Procedure.  I  concur  in  the  order  proposed. 

By  the  Court. 

The  order  of  the  Court  will  be  that  this  appeal  is  dismissed  with 
costs. 

Appeal  dismissed. 


18  A.  497  =  16  A.W.N.  (1896)161. 

APPELLATE   CRIMINAL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Blennerhassett. 


1896 

JULY  23. 

Fu  LL 
BENCH. 

18  A.  482 
(P.B.)- 
16  A.W.N. 

(1896)  142. 


QUEEN-EMPRESS  v.  CHUNNI.*     [24bh  July,  1896]. 

Act  No.  XLV  of  i860  (Indian  Penal  Code),   s.  304—  Culpable  homicide   not  amounting 
to  murder—  Grave  and  sudden  provocation. 

A  person  accused  of  murder  under  s.  302  of  the  Indian  Penal  Code  pleaded  in 
defence  chat,  he  had  found  his  sisier  having  illicit  connection  with  a  man  named 
Tbakuri  and  had  in  a  fit,  of  passion  killed  them  both  on  the  spot.  The  statement 
being  accepted  was  held  to  be  a  good  plea  of  grave  and  sudden  provocation  so 
as  to  reduce  the  offence  to  one  of  culpable  homicide  not  amounting  to  murder. 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

The  Public  Prosecutor  (for  whom  Byves],  for  the  Crown. 
The  appellant  was  not  represented. 

JUDGMENT. 

EDGE,     C.J.,     and    BLENNERHASSETT,     J.— The     Sessions    Judge 
accepted  Chunni's  statement,  and  so  do  wa,  that  he  caught  his  sister  and  a 
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1896        man,   Thakuri,   having  illicit  connection.     In  a  case  of  this  kind  it  would 
JULY  24,    have  been  advisable  for  the  Sessions  Judge  to  recommend   the  prisoner  to 
plead  "  not  guilty,"  so  that   the  evidence,  showing  what   the  real  offence 
APPEL-     was,  might  come  on  the  record  of  the  Sessions  Court. 
LATE  Ohunni    came   home   at   night   and   found  his    sister    and   Thakuri 

CRIMINAL.  havi°8   connection.     He  heard   some   rumours   about   their   misconduct 
—        before,  but  did  not  believe  them.     In  his    sudden  passion   he  seized  upon 
18  A.  497=«    a  gandasa  with  which  he  killed  Thakuri  and  then  he  killed  his  sister.     Of 
16  A.W.N.    course  there   is  a  difference  between  the  [498]  provocation   which  a  man 
(1896)  161.    receives  when    he    finds    another    man    committing    adultery    with    his 
wife  and  the  provocation  which    he  receives  when  he  finds    his  sister  dis- 
honoring his  family  by  having  illicit  intercourse  with  a  man  ;  still  the  latter 
provocation  cannot,  in  common  sense  and  in  one's  experience  of  the  world, 
be  looked  upon  as  a  light  one.     The  law  of  England  is  no  doubt  very  strict 
in  these  matters. 

In  our  opinion,  Cbunni  received  very  grave  and  sudden  provocation 
that  night,  and  quite  sufficient  to  reduce  the  case  from  one  of  murder  to 
one  of  culpable  homicide  not  amounting  to  murder.  We,  under  our  powers 
of  revision,  set  aside  the  conviction  and  sentence  under  s.  302  of  the  Indian 
Penal  Code  ;  and  convicting  Chunni  under  s.  304  of  the  Indian  Penal 
Code,  sentence  him  to  five  years'  rigorous  imprisonment,  which  will  be 
counted  from  the  date  of  his  conviction  in  the  Sessions  Court. 

Formally  the  appeal  is  dismissed,  and  it  did  not  lie  after  a  plea  of 
guilty,  when  the  sentence  passed  was  the  minimum  which  the  law 
allowed. 
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Abatement.  PAGE 

(1)  Of  appeal— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  211. 

(2)  Of  suit— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  of  1882),  17  A.  172. 

Abetment. 

(1)  See  LETTERS  PATENT,  17  A.  498. 

(2)  See  PENAL  CODE  (ACT  XLV  OF  i860;,  16  A.  389. 
Account  Books. 

See  EVIDENCE  ACT  (I  OF  1872),  18  A.  92. 

Acknowledgment. 

(1)  Of  debt— See  CIVIL  PROCEDURE  CODE,  1882,  17  A.  198. 

(2)  Of  part  payment  of  decretal  money— See  EXECUTION  OF  DECREE,  16  A.  228. 

(3)  See  LIMITATION  ACT  (XV  OF  1877),  18  A.  384. 

1. — Imperial  Acts. 
Act  XXXII  of  1839  (Interest). 

Act  No.  IV  of  1882,  ss.  88,  89 — Mortgage — Non-contractual  post  diem  interest — 
Such  inteiest  not  part  of  the  mortgage  money— Act  No.  XV  of  1877,  sch.  ii, 
art.  116— Limitation. — When  in  a  suit  for  sale  under  ss,  88  and  89  of  Act 
No.  IV  of  1582  a  Court  allows,  under  Act  No.  XXXII  of  1839,  interest 
post  diem,  its  decree  so  far  as  such  pest  diem  interest  is  concerned  is  not  a 
decree  for  sale  under  s.  88,  but,  is  a  decree  for  money  which  can  be 
executed  in  the  manner  provided  for  the  execution  of  simple  mcney- 
deorees. 

Art.  116  of  sch.  ii  of  Act  No.  XV  of  1877  applies  to  a  claim  to  have  interest 
allowed  under  Act  No.  XXXII  of  1839  in  respect  of  the  non-payment  on 
the  due  date  of  the  money  due  under  a  registered  mortgage-deed,  if  the 
suit  is  not  brought  within  six  years  of  the  breach  of  contract.  NARINDRA 
BAHADUR  PAL  v.  KHADIM  HUSAIN,  17  A.  581  (F.B,)  =  15  A.W  N.  (1895; 
128  ...  698 

Act  XI  of  1857  (Offences  against  the  State). 

See  EVIDENCE  ACT  (I  OF  1872).  17  A.  465. 
Act  XL  of  1858  (Minors). 

See  EVIDENCE,  18  A.  478, 
Act  XXVII  of  I860  (Succession  Certificate). 

8.  2— See  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1839),  16  A.  259. 
Act  XX  of  1863  (Religious  Endowments). 

S.  14  —  Bengal  Rtg.  No.  XIX  of  IRQ  —  Civ.  Pio.  Cede,— section  539 — 
Trust — Suit  to  remove  trustees  of  Hindu  religious  endowment — Jurisdiction 
— Hindu  Law— Right  of  representative  01  founder  of  trust  to  nominate 
trustee. — Tbe  Maharaja  of  B  in  1862,  assigned  certain  lands  situated  in 
Bengal  for  the  maintenance  of  a  temple  at  Chauria  in  the  Gorakhpur  dis- 
trict, and  appointed  certain  trustees  of  the  endowment.  Those  trustees 
dealt  with  the  property  in  a  manner  inconsistent  with  the  trust  by  making 
alienations  thereof  as  if  it  were  their  own  private  property.  In  1893,  the 
representative-in-titlo  of  the  original  settlor  sued  in  the  Court  of  the  Dis- 
trict Judge  of  Gorakhpur  to  have  certain  alienations  made  by  the  said 
trustees  set  abide  and  the  property  restored  to  its  original  uses,  and  for  the 
appointment  of  a  new  trustee  or  nsw  trustees  in  place  of  the  trustees, 
defendants  to  the  suit. 

Held,  that  such  a  suit  was  rightly  brought  under  section  14  of  Act  No.  XX 
of  1863,  and  that  it  was  not  essential  for  the  application  of  that  Act,  that 
the  endowment  should  ever  have  been  taken  under  the  control  of  the 
Board  of  Revenue. 

Held  also  that  peotion  539  of  the  Code  of  Civil  Procedure  was  not  applica- 
ble to  the  above  suit. 
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Beli,  also  that,  there  being  no  speoi.il  provision  in  the  enrl">wment  for  the 
apppoiutment  of  trustees,  the  right  of  Domination  remained  vested  in  the 
founder  of  the  endowment,  and  that  the  right  to  nominate  continued  to  his 
hair?.  SHEORATAN  KUNWARI  v.  BAM  PARGASH,  18  A.  227  =  16  A.W.N. 
(1896)  37  ...  858 

Act  III  of  1867  (Gambling). 

S.  6 — "Instrument  of  gaming" — Cowries. —  Held  that  cowries  are  not  "inatru- 
mpntp  of  gaming"  within  the  meaning  of  seot.ion  6  of  Aot  No.  Ill  of  1367. 

QUEEN-EMPRESS  v.  BHAWANI,  18  A.  23  =  15  A.W.N.  (1895)  139         ...         719 
Act  1  of  1868  (General  Clauses  Act). 

B.  6— See  SUCCESSION  CERTIFICATE  ACT  (VII  OP  1889),  16  A.  259. 
Act  IV  of  1869  (Divorce). 

(1)  S'  3,  cl.  (5) — Minor  children — Age  of  majority — Alimony — Application  for  re- 

fund of  alimony  paid  by  mistake  after  the  period  during  which  it  was  payable 
had  expired. — In  1882  a  decree  for  dissolution  of  marriage  between  E.  M. 
and  S.  M.  was  passed  by  the  High  Court  on  the  wife's  petition,  and  the 
husband  was  ordered  to  pay  alimony  for  the  wife  and  certain  minor 
children  of  the  marriage.  On  the  26lh  of  August  1895,  a  petition  was 
presented  to  the  Court  on  behalf  of  E.M.  stating  that  S.  M.  bad 
married  again  on  the  3rd  of  August  1895  ;  that  one  of  the  children  in 
respect  of  whom  alimony  was  payable  had  come  of  age  on  the  16th  of 
April  1895  ;  and  that  another  of  such  children  had  married  in  April  1893, 
and  it  was  prayed  that  certain  sums  which  had  been  paid  into  Court 
after  tha  respective  dates  mentioned  above  as  alimony  in  respect  of  the 
three  persons  above  referred  to  might  be  refunded.  Held,  that  E.M.  was 
not  entitled  to  any  refund  of  alimony,  except  as  to  sums,  if  any,  paid 
into  Court  after  the  date  of  the  filing  of  petition  for  refund  and  relating 
to  a  period  subsequent  to  that  date.  In  the  matter  of  the  petition  of 
E.  MORGAN,  18  A.  238  =  16  A.W.N.  (1896)  52  ...  65 

(2)  S.  3,   sub.s.  (2),  ss.   8,   9,  13,  17,  55— Notification  No.  1203,  dated,  the  23nZ 

September  1874— Statute  23  Viet.,  Cap.  XXV,  s.  3— Act  No.  XIII  of  1879 
(Civil  Courts  Act,  Oudh),  s.  27— Act  No.  XX  of  1890  (North- Western 
Provinces  and  Oudh  Act)  s.  42— Act  No.  XIV  of  1891  (Oudh  Courts  Act), 
s.  8 — Divorce — Appeal — Jurisdiction. — The  High  Court  of  Judicature  for 
the  North- Western  Provinces  has  no  jurisdiction  to  entertain  an  appeal 
from  the  decree  of  a  District  Judge  in  Oudb,  dismissing  a  suit  for  dissolu- 
tion of  marriage.  PERCY  v.  PERCY,  18  A.  375  =  16  A.W.N.  (1896)  110...  957 

Act  XV'of  IS72  (Indian  Christian  Marriage), 

Ss.  18,  66— False  declaration— Act  No.  XLV  <•/  I860  (Indian  Penal  Code),  s.  193 
— Maxim  "  Ignorantia  juris  non  excupat." — The  maxim  ignorantm  juris 
ron,  excusat  cannot  be  applied  to  a  declaration,  though  in  tact  !alFe,made 
under  s.  18  of  Aot,  No.  XV  of  1872,  inasmuch  as  the  declaration  required  by 
that  section  to  be  made  is  a  declaration  as  to  the  belief  only  of  the  person 
making  it  ;  and  further,  in  order  to  rntail  the  penal  consequeneps  provid- 
ed for  by  s.  66  of  the  said  Apt,  such  false  declaration  must  be  made 
"  intentionally,"  QUEEN-EMPRESS  v.  ROBINSON,  16  A.  212=*  14  A.W.N. 
(1894)  49  ...  137 

Act  X  Of  1873  (Oaths). 

g.  8 — Oath  purporting  to  affect  a  third  person — Revocation  of  consent  to  be  bound 
by  statement  made  on  oath  taken  in  a  particular  form.  — The  plaintiff  in 
a  civil  suit  offered  to  be  bound  by  the  statement  which  the  defendant 
might  make  on  oath  holding  the  arm  of  his  son.  The  defendant  accepted 
the  proposal,  took  the  required  oath,  and  made  a  statement  which  had  the 
effect  of  defeating  the  plaintiff's  claim.  When  the  defendant  came  into 
Court  to  take  the  oath  the  plaintiff  attempted  to  revoke  his  proposal, 
but  alleged  no  further  reason  than  that  he  did  not  understand  what 
he  had  intended  and  did  not  think  the  defendant  would  speak  the 
truth. 

Eeld,  that  the  form  of  oath  above  indicated  ought  not,  having  regard  to  sec- 
tion 8  of  Aot  No.  X  of  1873,  to  have  been  administered,  but  as  it  had 
been  administered  and  was  a  form  of  oath  especially  binding  upon  Hindus, 
the  statement  made  upon  it  should  be  accepted. 
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Held  also  that  when  one  party  to  a  suit  offers  to  be  bound  by  the  oath  of  the 
other  party,  and  such  other  party  accepts  the  proposal,  the  party  BO  offer- 
ing to  be  bound  should  not  be  allowed  to  revoke  his  proposal  except  upon 
the  strongest  possible  grounds  proved  to  the  satisfaction  of  the  Court  to  be 
genuine  grounds  for  revoking  the  proposal.  RAM  NABAIN  SINGH  v.  BABD 
SINGH,  18  A.  46  =  15  A.W.N.  (1895)  158  ...  735 

AotXI  of  1878  (Arms). 

S.  19 — Unlawful  possession  of  anus — Temporary  custody  of  arms  not  for  use  as 
such — The  mere  temporary  possession  without  a  license  of  arms  for  par- 
poses  other  than  their  use  as  such,  as,  for  instance,  where  a  servant  is 
carrying  his  master's  gun  to  a  blacksmith  for  repairs,  or  where  a  black- 
smith has  a  gun  left  with  him  for  repairs,  is  not  an  offence  within  the 
meaning  of  s.  19  o!  the  Indian  Arms  Act,  1878.  QUEEN-EMPBESS  v. 
TOTA  BAM.  16  A.  276=14  A.W.N.  (1894)  82  ...  179 

Act  XVIII  of  1879  (Legal  Practitioners). 

S.  36.— See  LETTEBS  PATENT,  17  A.  498. 
Act  V  of  1881  (Probate  and  Administration). 

(1)  Will  made  by  a — Hindu  Probate— Suit  by  legatee  before  taking  out  probate- 

Probate  not  a  condition  precedent  to  maintainability  of  suit.— Save  where 
the  Hindu  Wills  Act,  1870,  is  in  force,  it  is  not  obligatory  on  a  person 
claiming  under  the  will  of  a  Hindu  to  obtain  probate  of  the  will  before 
instituting  his  claim.  KANHAIYA  LAL  v.  MUNNI,  18  A.  260  =  16  A.W.N, 
(1896)  44  ^  880 

(2)  Ch.    V— Letters   Patent,   s.   1Q— Probate— "  Order"— "  Decree"— Civ.  Pro. 

Code,  ss.  2,  591 — Appeal. — An  appeal  will  lie  under  s.  JO  of  the  Letters 
Patent  of  the  High  Court  of  Judicature  for  the  North  Western  Provinces 
from  the  judgment  of  a  single  Judge  of  the  Court  in  appeal  from  an  order 
of  a  District  Judge  granting  probate  of  a  will  under  Ch,  V  of  Act  No.  V 
of  1881,  and  the  Bench  hearing  such  un  appeal  under  s.  10  of  the  Let- 
ters Patent  is  not  debarred  from  reconsidering  the  findings  of  fact  arrived 
at  in  the  judgment  under  appeal.  UMBAO  CHAND  v.  BlNDBABAN  CHAND, 
17  A.  475  =  15|A.W.N.  (1895)  104  ...  627 

Act  1  of  1887  (General  Clauses.) 

S.  3,  ol.  (13)— See  ClV.  PRO.  CODE  (ACT  XIV  OF  1882),  17  A.  69. 
Act  XII  of  1887  (Bengal,  Agra  and  Assam  Civil  Courts). 

(1)  Ss.  19,  21— See  ClV.  PRO.  CODE  (ACT  XIV  OP    1382),  17  A.  69. 

(2)  S.  22,  ol.  3— See  ACT  XII  OP  1881  (AGRA  RENT),  16  A,  363i 

(3)  S.  37— See  PRE-EMPTION,  16  A.  344 

(4)  Cltapter  III — Jurisdiction — Valuation  ol  suit — Valuation  put  by  plaintiff  in 

plaint — Amount  of  decree  aivarded. — The  pecuniary  jurisdiction  of  a  Civil 
Court  on  its  original  or  appellate  side  is,  ordinarily  speaking,  governed  by 
the  value  stated  by  the  plaintiff  in  his  plaint  ;  and  if  a  suit,  having  regard 
to  the  valuation  in  the  plaint,  is  within  the  jurisdiction,  such  jurisdiction 
is  not  ousted  by  the  Court  finding  that  a  decree  for  a  sum  exceeding  the 
limit  of  its  pecuniary  jurisdiction  should  be  given  to  the  plaintiff.  There 
is  nothing  in  Act  No.  XII  of  1887,  to  confine  the  sum  for  which  a  Civil 
Court  may  pass  a  decree  to  the  limit  of  its  jurisdiction  to  entertain  a  suit, 
MADHO  DAS  v.  RAMJI  PATAK,  16  A.  286-14  A.W.N.  (1894)  84  ...  186 

Act   V  of  1888  (Inventions  and  Designs  Act). 

Ss.  4,  30 — Invention — Improvement — Combination  ofltnown  substances  to  produce 
a  known  result— Burden  of  proof. — Held,  that  a  combination,  effected  by 
placing  one  known  material  side  by  side  with  another  known  material  not 
involving  the  exercise  of  anv  special  inventive  power,  and  ending  in  a 
result  which  differed  from  previous  results  only  because  the  materials  so 
placed  produced  an  improved  article,  did  not  amount  to  an  "  invention"  as 
defined  by  Act  No.  V  of  1888.  , 

Held  further,  that  it  is  for  the  person  who  claims  an  exclusive  privilege  under 
the  Inventions  Act  to  prove  that  the  facts  exist  which  entitle  him  to  the 
privilege  claimed.  THE  ELGIN  MILLS  COMPANY  v.  THE  MUIB  MILLS 
COMPANY,  17  A.  490  =  15  A.W.N.  (1895)  113  ...  639 
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S.  72 — Contract  saving  liability  of  Company  lor  loss  of  goods  carried  by  it — 
"Risk  note."— The  contract  embodied  in  what  is  commonly  known  as  a 
"  risk  note,"  i.e.,  a  contract  whereby  in  consideration  of  goodrt  being  carried 
by  a  Railway  Company  afc  a  reduced  rate  the  consignor  agrees  that  the 
Company  shall  be  free  of  all  responsibility  for  any  loss  or  damage  to  the 
goods,  is  a  valid  and  legal  contract  within  the  terms  of  s.  72  of  Act  No.  IX 
of  1890.  EAST  INDIAN  RAILWAY  COMPANY  v.  BUNYAD  ALI.  is  A.  42 

=  15  A. W.N.  (1895)  150  ...;  ;        732 

Act  VI  of  1892  (Limitation  Act  and  Civ.  Pro.  Code,  Amendment). 

8s.  4,  5— Bee  EXECUTION  OP  DECREE,  17  A.  106, 

II.— N.W-P.  and  Oudh  Acts. 
Act  XIX  of  1873  (Agra  Land  Revenue.) 

(1)  S.  3,  cl.  8— Bee  INTERPRETATION.  18  A.  388. 

(2)  8.  82— See  PRE-EMPTION,  17  A.  447. 

(3)  S.  77 — Landholder  and  tenant — Determination  of  rent — Suit  for  arrears  of 

rent  as  so  determined  for  a  period  prior  to  such  determination. — An  order 
of  a  Settlement  Officer  under  s.  77  of  Act  No.  XIX  of  1873  determining 
rent  is  a  purely  prospective  order  and  will  not  entitle  the  landlord  to  sue 
his  tenant  for  rent  at  the  rate  fixed  thereby  for  any  period  antecedent  to 
the  1st  of  July  next  following  the  date  of  such  order.  DEBI  SINGH  v. 
-  JHANNO  KUAR,  16  A.  209  =  14  A.W.N.  (1894)  22  ...  135 

(4)  'Ss.  HI,  114,  214,  219 — Decision  of  question  cf  title  by  a  Court  nf  Revenue, 

effect  of  such  decision  when  ex  parte — Appeal — Objection  filed  after  time 
Jimited  by  Court  but  before  action  taken  under  ft.  113. — Held,  that  the  pro- 
visions of  ee.  214  and  219  of  Act  No.  XIX  of  1873  do  not  apply  to  an  ex 
parts  decision  of  a  question  of  title  by  a  Court  of  Revenue  acting  under 
s.  113  of  the  said  Act. 

Held,  also  that  a  Court;  of  Revenue  acting  under  s.  113  of  Act  No.  XIX  of 
1873,  was  not  precluded  fcom  dealing  with  an  objection  brought  before  it, 
merely  by  reason  of  such  objection  not  having  been  filed  within  the  time 
limited  by  the  Court  for  filing  objections,  the  Court  not  having  up  to  that 
time  taken  any  action  under  g.  H3  of  the  said  Act.  TULSI  PRASAD  v. 
MATRU  MAL,  18  A.  210=16  A.W.N.  (1896)  80 

<5)  Ss.  113,  114— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  464; 
18  A.  59. 

(6)  Ss.  222  to   231— Arbitration— Award  by   one  arbitrator  only,   effect  of  such 

award  and  of  the  decision  of  the  Settlement  Officer  thereon. — The  provisions 
of  ss.  222  to  J231  9f  Act  No.  XIX  of  1873  contemplate  that  the  award 
therein  dealt  with  should  be  an  award  maae  by  more  arbitrators  thau  one. 
Where  therefore  a  Settlement;  Officer  had  delivered  a  decision  under 
s.  230  upon  what  purported  to  be  an  award  by  one  arbitrator  only,  it  was 
Jwld  that  such  so-called  award  and  the  decision  thereon  of  the  Settlement 
Officer  would  not  prevent  the  matters  dealt  with  therein  being  re-opened 
in  a  civil  suit.  PARSIDH  RAI  v.  RAJI  NAIN  RAI,  18  A.  172  =  16  A.W.N. 
(1896)  14  ...  820 

(7)  S.  241 — See  CIVIL  AND  REVENUE  COURTS,  18  A.  340. 
(£)  S.  257— See  PRE-EMPTION,  17  A.  226. 

Act  XII  of  1881  (Agra  Rent). 

(1)  See  LANDLORD  AND  TENANT,  1R  A.  440. 

(2)  S.  7 — Ex-proprietary  tenant — Ex-proprietary  tenancy  arising  on  sale  of  part 

of  the  zemindar's  share. — In  order  that  the  provisions  of  s.  7  of  Act 
No.  XII  of  1881  may  come  into  operation,  it  is  not  neoeosary  that  the 
zemindar  should  lose  or  part  with  his  proprietary  rights  in  respect  of  the 
whole  of  his  interest  in  the  malial.  BHAWANI  PRASAD  v.  GHULAM 
MUHAMMAD,  18  A.  121  =  16  A.W.N.  (1896)  12  ...  787 

(3)  g.  7 — Usufructiiary  mortgage  of   zemindar  i  including  air — Losing  or  parting 

with  proprietary  right  in  a  mahal — Ex-proprietary  tenant. — A  zemindar 
who  makes  a  usufructuary  mortgage  of  his  zemindari  including  his  sir 
land  does  not  so  ''  lose  or  part  with  bis  proprietary  rights  "  within  the 
meaning  of  s.  7  of  Act  No.  XII  of  1881,  »s  to  become  an  ex-proprietary 
tenant  of  his  sir  land.  MADHO  BHARTHI  v.  BARTI  SINGH,  16  A.  337 
(F.B.)  - 14  A. W,N.  (1894)  160  219 
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(4)  S.  9 — Occupancy-tenant — Simple  mortgage  by  occupancy-tenant— Surrender 

of  holding  by  heirs  of  mortgagor — Suit  on  mortgage,  sale,  and  purchase  by 
mortgagee — Subsequent  suit  by  zemindar  for  recovery  of  occupancy-holding 
— A,  an  occupancy-tenant,  to  whom  the  second  and  third  paragraphs  of 
s.  9  of  Act  No.  XII  of  1881  applied,  gava  a  simple  mortgage  of  his  occu- 
pancy-holding to  one  8.  During  the  continuance  of  the  mortgage,  A  died, 
and  his  sons  surrendered  the  occupancy-holding  to  the  zemindar.  8  then 
brought  a  suit  for  sale  on  his  mortgage,  obtained  a  decree,  had  the  mort- 
gaged property  ;;old  and  purchased  it  himslef.  On  suit  by  the  zemindar, 
who  had  not  been  made  a  party  to  any  of  the  previous  proceedings, 
against  8,  for  recovery  of  the  holding,  it  was  held  that  S.  took  nothing 
by  his  purchase  under  the  decree  obtained  as  above  described  abd  that  the 
zemindar  was  entitled  to  recover.  8DKBU  v.  TAFAZZUL  HUSSAIN  KHAN, 
16  A.  398  =  14  A. W.N.  (1894)  130  ...  259 

(5)  S-   9 — Occupancy-tenant— Succession— Collateral — Sharer  in  cultivation. — 

Where  a  collateral  relative  claims  to  be  entitled  to  succeed  to  an  occu- 
pancy-holding on  the  death  of  the  occupancy-tenant  without  direct  heirs 
it  is  incumbent  on  him  to  prove,  both  that  he  is  the  heir  according  .to  the 
law  to  which  ho  is  subject,  and  also  that  he  shared  in  the  cultivation  of  the 
ocoupanoy-holding  during  the  lifetime  of  the  deceased  oocupanoy-tenant. 
But  non  sequitur  that  if  there  is  a  more  remote  collateral  who  was  a 
sharer  in  the  cultivation  of  the  occupancy-holding,  he  is  entitled  to  suc- 
ceed in  preference  to  a  nearer  collateral  who  did  not  so  share  in  the  culti- 
vation. SHANKARLALv.  DALIPSINGH,  17  A.  33»=14  A.W.N.  (1894)  194.  345 

(6)  S.  31 — Landlord  and  tenant— Occupancy-tenant— Lease  of  occupancy-holding 

— Relinquishment  of  holding  pending  term  of  lease. — Where  an  ocoupanoy- 
tenant  grants  a  lease  of  lands  forming  part  of  his  occupancy-holding  for  a 
term  of  years,  be  cannot  during  the  subsistence  of  such  term  relinquish 
his  holding  to  the  zemindar  so  as  to  put  an  end  to  his  lessee's  rights  under 
the  lease.  BADRI  PRASAD  v.  SHEODHIAN,  18  A.  354  =  16  A.W.N.  (1896) 
109  ...  943 

(7)  S,   34,  cl.   (a)— Act  No.   IX    of  1872,    s.    73  —  Thekadar  —  Liability  of 

defaulting  thekadar  10  pay  interest. — The  non-application  of  clause  (a) 
of  section  34  of  Act  No.  XII  of  1881  to  a  "  thekadar  "  does  not  exempt  the 
thekidar  from  his  liability  under  section  73  of  Act  No.  IX  of  1872.  Hanoe 
where  a  thtkadar  makes  default  in  payment  of  his  rent  he  is  liable  to  be 
charged  with  interest  on  the  sums  due  up  to  the  date  of  payment. 
GHANSHAM  SINGH  v.  DAUI/AT  SINGH,  18  A.  210  =  16  A.W.N.  (1896)  55  867 

(8)  Sa.  36,  39,  95  (e),  96  (h)—  See  CIVIL  AND  REVENUE  COURTS,  18  A.  270. 

(9)  S.  93 — Suit  by    recorded  co-sharer  for  recorded  share   of  profits— Adverse 

possession. — The  mere  circumstance  that  a  co-sharer's  name  is  recorded 
in  the  Revenue  papers  will  not  prevent  a  suit  by  him  for  his  share  of  profits 
being  barred  by  limitation  if  in  fact  he  has  received  no  profits  for  more 
than  twelve  years  prior  to  such  suit.  MUHAMMAD  HUSAIN  v.  BADBI 
PRASAD,  17  A.  423  =  15  A.W.N.  (1395)  88  ...  593 

(10)  Ss.  93  (b),  94— Suit  far  a  settlement  of  accounts— Suit  for  a  share  in  the  pro- 

fits of  a  mahal— Limitation. — With  reference  to  the  periods  of  limitation 
prescribed,  by  s.  94  of  Acs  No.  XII  of  1881,  a  suit  for  a  share  of  the  pro- 
fits of  a  mihal  does  not  become  a  suit  for  a  settlement  of  accounts,  because 
in  order  that  a  Court  may  give  the  plaintiff  a  decree  id  is  necessary  for  the 
Court  to  settle  disputed  items  of  credit  and  debit  :  but  where  the  main 
object  of  the  suit  is  to  obtain  a  settlement  of  accounts  between  tbe  plain- 
tiff, recorded  co-sbarer,  and  the  lambirdar,  or  between  such  plaintiff  and 
one  or  more  or  all  of  the  co-sharers  in  the  village,  although  the  ulterior  . 
object  of  obtaining  such  statement  of  accounts  may  be  that  the  plaintiff 
may  obtain  a  decree  for  a  share,  if  any,  of  the  profits  due  to  him,  then 
tbe  suit  must  be  regarded  as  a  suit  for  a  settlement  of  accounts  no  which 
a  period  of  one  year's  limitation  applies.  ROHAN  v.  JWAL\  PRASAD, 
16  A.  333  (F.B.)  =  14  A.W.N.  (1894)  118  ...  216 

(11)  Ss.  93  (h) ,  64 — Suit  by  a  recorded  co-sharer  for  recorded  share  of  profits — Suit 

for  a  settlement  of  accounts — Limitation. --Where  one  collecting  co  sharer  in 
a  mahal  sued  other  collecting  co-shirers.not  being  lambardars  of  tbe  mahal, 
for  a  refund  of  profits  which  the  plaintiff  alleged  tbe  defendants  to  have 
collected  over  and  above  the  shares  which  they  were  entitled  to  collect.  Held 
by  Tyrrell,  and  Knox,  JJ,,  that  this  w*s  not  a  suit  by  a  recorded  co-sharer  for 
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a  reoorded  share  of  the  profits  of  a  mahal  within  the  meaning  of  the  former      PAGE 
portion  of  8.  93,  ol.  (h)  of  Act  No.  XII  of  1881,  but  was  a  suit  for  a  settle- 
ment of  accounts  within  the  meaning  of  the  latter  portion  of  the  same 
clause  ;  and,  that,  such  being  the  case,  the  period  of  limitation  applicable 
was  that  prescribed  by  the  third  paragraph  of  s.  94  of  the  above-mentioned 
Act.     Per  Burkitt,  J.,  contra.    "  The  suit  "  •  •  "may  be  considered  to  be 
a  suit  for  profits  within  the  meaning  of  the  opening  words  of  s.  93  (h) 
of  the  Bent  Act,  and  cannot  be  considered  to  be  a  suit  for  'a  settlement  of 
accounts'  within  the  meaning  of  the  concluding  words  of  that  clause." 
INDOV.  INDO,  16  A.  28  (F.B.)-13  A.W.N.  (1893)  311  ...  20 

(12)  Ss.  93,  20&,  207,  208— Act  XII  of  1887  (Bengal  Civil  Courts  Act),  s.  22,  cl.  3 

— Transfer  of  appeal  in  a  Bent  Court  suit  from  the  District  Judge  to  ilie 
Subordinate  Juc&ie — Pc.ii3e.rs  exercisable  by  the  Subordinate  Judge.— Clause 
(3)  of  s.  22  of  Aofl  XII  of  1887,  makes  ES.  206,  207  and  208  of  Act  No.  XII 
of  1881  applicable  to  appeals  in  suits  within  s.  93  of  Act  No.  XII  of  1881 
when  such  appeals  have  been  transferred  under  s.  22  of  Act  No.  XII  of 
1367  by  a  District)  Judge  to  a  Subordinate  Judge  and  are  being  heard  by 
such  Subordinate  Judge.  BABU  NANBAN  PRASAD  v.  CHANQUR,  16  A. 
363  (F.  B.)  =  14  A.W.N.  (1894)  113  ...  236 

(13)  8.  95  (ft)— See  CIVIL  AND  REVENUE  COURTS,  18  A.  340. 

(14)  S.  189— Appeal — Landttolder  and  tenant — Rent  payable  by  itnant—Eaie  of 

rent. — The  criterion  to  be  used  in  deciding  whether  an  appeal  lies  under 
8.  189  of  Act  No.  XII  of  1881  is  whether  the  decision  would  merely  affect  a 
particular  yeas,  or  whether  it  would  supply  a  plea  of  res  judicata,  if  not 
appealed  against  for  all  succeeding  years  in  which  the  landlord  and  tenant 
stood  in  the  same  relafeion  as  when  the  suit  was  brought.  MOHIB  ALI 
KHAN  v.  P.8.  MARTIN,  16  A.  51  =  13  A.W.N.  (1893)  204  ...  34 

(15)  S.  189—  Appeal— Suit. to  recover  arrears  of  revenue. — The  term  "  rent,"  as 

used  in  section  189  of  Act  No.  XII  of  1881,  cannot  be  extended  so  as  to 
include  revenue. 

Hence  where  a  plaintiff  sued  to  recover  arrears  of  revenue  alleged  to  be  pay- 
able to  the  plaintiff  by  the  defendants  under  an  agreement,  the  defendants 
being  admitted  to  be  inferior  proprietors  of  the  land  in  respect  of  which 
the  revenue  claimed  was  payable,  it  was  held  that  no  appeal  lay  to  the 
District  Judge  undee  section  189  of  Act  No.  XII  of  1881.  TlLAKDHARI  RAI 
v.  aOQHKA  BlBI,  18  A.  302=16  A.W.N.  (1896)  71  ...  907 

(16) — S.,189 — Appeal—  Rent  payable  by  tha  tenant  not  in  issiie  in  the  appeal  — 
Under  section  189  of  Act  No.  XII  of  1331,  an  appeal  lies  in  a  suit  under 
section  93  of  the  Act,  where  the  rent  payable  by  the  tenant  has  been  a 
matter  in  issue  ani  has  bean  determined.  It  is  not  necessary  that  the 
raut  payable  by  the  tenant  should  be  a  matter  in  issue  in  the  appeal, 
8ARJU  PRASAD  v.  BAIDAR  KHAN,  18  A.  463  =  16  A.W.N.  (1896)  148  ...  1015 

(17)— 8s.  190,  191— See  CIVIL  PROCEDURE  CODE  (XIV  of  1882),  16  A.  375. 
Act  XX  of  1890  (N.W.P.  and  Oudh). 

S.  42— See  ACT  IV  OF  1869  (DIVORCE),  18  A.  375, 
Act  XIII  of  1879  (Civil  Courts,  Oudh). 

S.  27— See  ACT  IV  of  1869  (DIVORCE),  18  A.  375. 
Act  XIV  of  1891  (Oudh  Courts). 

B-  8— Sae  ACT  IV  OP  1869  (DlVOBCE)  18  A.  375. 
Actionable  Claim. 

See  TRANSFER  OF  PBOPBIWY  AOH  (IV  OF  1882),  16  A.  313, 315;  18  A,  265. 
Adverse  Possession. 

(1)  See  ACT  XII  OF  1831  (AGRA  BENT),  17  A.  428. 

(a)  See  MORTGAGE  (USUFRUCTUARY),  16  A.  254. 

Affray,  \ 

See  PENAL  CODE  (ACT  XLV  OF  1860),  17  A.  166. 
Agricultural  Year. 

See  INTERPRETATION,  18  A.  388. 

1044 


GENERAL  INDEX. 
Alimony.  PAGE 

See  ACT  IV  OF  1869  (DlVORCR),  18  A.  5238. 
Amendment. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1892),  18  A.  396. 
Annuity. 

(1)  Maintenance— Enforcement  of  decree  for  maintenance— Limitation. — Where 

a  decree  in  a  suit  foe  maintenance  gave  the  plaintiffs  a  right  to  recover 
maintenance  for  the  year  previous  to  the  suit  and  also  declared  their  right 
to  maintenance  in  future,  but  omitted  to  specify  any  precise  date  ou  which 
euob  maintenance  should  become  payable : — Held  that  such  decree  was 
one  which  could  be  enforced  from  time  to  time  by  suit.  BAM  DIAL  v. 
INDAR  KUAR,  16  A.  179  =  14  A.W.N.  (1894)  17  ...  115 

(2)  See  LIMITATION  ACT  (XV  OF  1877),  16  A.  189. 
Appeal. 

(1)  See  ACT  IV  OF  1869  (DIVORCE),  18  A.  375. 

(2)  See  ACT  XIX  OF  1873  (AGRA  LAND  EEVSNUE),  18  A.  210. 

(3)  See  ACT  V  OF  1881  (PROBATE  AND  ADMINISTRATION),  17  A.  475. 

(4)  See  ACT  XII  OF  1881  (AGRA  RENT),  16  A.  51  ',  18  A.  302. 

(5)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV OF  1882),  16  A.  19,.  129,   ais, 

234,  252,  443  ;  17  A.  97,  172,  286,  518  ;  18  A.  19,  86,  44,  86,  10),  199, 
414,  422,  481. 

(6)  See  ACT  VI  OF  1882  (COMPANIES).  18  A.  215. 

(7)  See  COURT  FEES  ACT  (VII  OF  1870),  17  A.  238  . 

(8)  Sea  CRIMINAL  PROCEDURE  CODE  (ACT  X  or  1882),  17  A.  51,  241 ;  ISA. 

301. 

(9)  See  EXECUTION  OF  DECREE,  17  A.  243,  U5. 

(10)  See  LAND  ACQUISITION  ACT  (X  OF  1870),  17  A.  573. 

(11)  See  LETTERS  PATENT,  17  A.  438. 

(12)  See  MORTGAGE  (REDEMPTION),  18  A.  455. 

(13)  See  PRACTICE,  17  A.  280. 

(14)  See  PRE-EMPTION,  16  A.  126. 

(15)  See  PROCEDURE,  18  A.  332. 

(16)  Sse  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882)  18  A.  H39. 
Appeal  (Privy  Council). 

Sse  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1862),  16  A.  274  ;   17  A.  518  ;  18 

A.  196. 
Appearance. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  241. 
Application. 

For  leave  to  sue  in  forma  pauperis— Sae  CIVIL  PROCEDURE    CODE    (ACT   XIV 
OF  1882),  17  A.  526. 

Arbitration. 

(1)  See  ACT  XIX  OF  1873  (AGRA  LAND  REVENUE),  18  A.  172. 

(2)  See  CIVIL  PROCEDURE  CODS  (ACT  XIV  OF  1832),  16  A.  231 ;  17  A.  21. 

(3)  Bee  HINDU  LAW  (JOINT  FAMILY),  16  A.  231. 
Arrest. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  ie  A.  246. 
Assignment. 

Of  decree.     Sae  EXECUTION  OF  DECREE,  1€  A.  228. 
Attachment. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  (1832),  16  A.  186,  236  ;  17  A. 

82,  162,  198. 

(2)  See  EXECUTION  OF  DFCBEE,  16  A.  aas  ;  18  A.  469. 

Attempt. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  17  A.  120. 123,  409. 

1045 


GENERAL  INDEX. 

Auditor.  PAGE 

See  COMPANIES  ACT  (VI  OF  1882),  is  A.  12. 

Award, 

(1)  See  ACT  XIX  OF  1873  (AGRA  LAND  REVENUE),   18  A.  172, 

(2)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882;,  16  A.  281  ;  18  A.  414, 

422. 
Benamidari 

(1)  S-uit  by  benamidar  on  title  for  possession  of  immoveable  property— Right  of  be- 

namidar to  sue  in  his  own  name. — A  benamidar  suiug  for  the  recovery  of 
immoveable  property  on  title,  oan  sue  in  his  own  name,  and  when  such  a 
suit  is  instituted  by  a  benamidar  it  must  be  held  to  have  been  instituted 
with  the  consent  and  approval  of  the  beneficiary,  against  whom  any  ad- 
verse decision  on  the  title  set  op  will  take  effect  as  a  res  judicata.  NAND 
KISHORE  LAL  v.  AHMAD  ATA,  18  A.  69-15  A.W.N.  (1895)  160  ...  751 

(2)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  461. 
Bond. 

See  STAMP  ACT  (I  OF  ,1879),  17  A.  211. 

Burden  of  Proof. 

(1)  Execution  "of  decree— Civ.  Pro.  Code,  ss.    278,   279— Objections  to    attach- 

ment— Objections  disallowed  —  Regular  suit,  —  In  proceedings  under 
s.  278  of  the  Code  of  Civil  Procedure  the  objector  pleaded  that  the 
property  sought  to  be  attached  was  his  by  virtue  of  a  certain  registered 
sale-deed.  This  objection  was  disallowed  on  the  finding  that  the  deed 
relied  upon  was  fictitious.  The  objector  then  brought  a  separate  suit  to 
have  the  property  declared  not  liable  to  be  taken  in  execution  ;  but  he  did 
not  file  the  sale-deed  in  question  or  account  for  its  non-production. 
Held  that  under  the  circumstances  of  the  case  it  was  in  this  instance  for 
the  plaintiff  to  prove  that  the  deed  he  relied  on  was  not  fraudulent  and 
collusive,  as  had  been  found  in  the  previous  proceedings.  BAM  NATH  v. 
BINDRABAN,  18  A.  369  =  16  A.W.N.  (1896)  106  ...  952 

(2)  Mortgage-deed— Recitals  in  instrument —Act  No.  Ill  of  1877, 'ss.  59.  60— 

Evidence. — In  a  suit  brought  by  a  mortgagee  upon  a  mortgage  by  condi- 
tional sale  for  payment  of  the  mortgage-debt  or  in  default  for  foreclosure, 
one  of  the  defendants,  not  being  one  of  the  original  mortgagees,  but  a 
purchaser  at  auction-sale  under  a  Rent  Court  decree,  resisted  the  suit 
and  put  the  plaintiff  to  proof  on  the  document  under  which  he  claimed. 
Held  that  the  mere  production  of  the  deed  of  mortgage  which  had  been 
thus  questioned  and  the  fact  that  that  deed  of  mortgage  contained  an 
endorsement  certificate  by  the  Registrar  in  the  usual  manner  under 
8.  59  of  Act  No.  Ill  of  1877  were  not  sufficient  to  shift  the  burden  of  proof 
on  to  the  defendants. 

Recitals  in  an  instrument  may  be  conclusive  and  are  always  evidence  against 
the  parties  who  make  them,  but  they  are  not  evidence  against  third 
parties.  MANOHAR  SINGH  v.  8UMIRTA  KUAR,  17  A.  428=15  A.W.N. 
(1895)  93  ...  597 

(3)  See  HINDU  LAW  (JOINT  FAMILY),  18  A.  90. 

(4)  See  MUHAMMADAN  LAW  (DOWER;,  17  A.  93. 

Cause  of  Action. 

(1)  Definition  -o/ — Misjoinder  of  causes  of  action— Civ.  Pro.  Code,  ss.  31,  45, 
53. — The  term  '  cause  of  action  '  as  used  in  ss.  31  and  45  of  the 
Code  of  Civil  Procedure  is  there  used  in  the  same  sense  as  it  is  used  in 
English  law,  i.e,,  a  cause  of  action  means  every  fact  which  it  would  be 
necessary  for  the  plaintiff  to  prove,  if  traversed,  in  order  to  support  his 
right  to  the  judgment  of  the  Court.  It  does  not  comprise  every  piece  of 
evidence  which  is  necessary  to  prove  each  fact  but  every  fact  which  is 
necessary  to  be  proved. 

Where  three  plaintiffs  brought  a  joint  suit  for  the  possession  of  immoveable 
property,  in  which  two  of  them  were  claiming  half  the  property  under  a 
title  by  inheritance,  and  the  third  was  claiming  the  other  half  of  the  pro- 
perty in  virtue  of  a  sale  thereof  to  him  by  the  first  two  plaintiffs,  held  that 
the  suit  so  framed  was  bad  for  misjoinder  of  causes  of  action,  and  that  the 
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plaint  should  be  returned,  that  the  plaintiffs  might  eleot  which  of  them 
should  proceed  with  the  suit.  SALLVIA  BlBI  v.  SHEIKH  MUHAMMAD, 
18  A.  131  =  16  A.W.N.  (1896)  2  ...  794 

(2)  Misjoinder  of  causes  of  action  and  ofpzrties — Civil  Procedure    Code,  s.  53. — 

Held  that  several  creditors,  to  eaon  of  whom  separate  debus  wera  owing 
by  the  same  debtor,  could  not  sue  jointly  for  the  avoidance  of  a  deed  of 
gift  executed  by  the  debtor,  which  deed  was  alleged  to  have  been  made 
fraudulently  .with  intent  to  defeat  or  delay  the  executant's  creditors,  the 
cause  of  action  oi  each  separate  creditor  not  being  the  same  as  that  01  the 
others.  KAJJO  KUAR  v.  DEBT  DIAL,  13  A.  432  =  16  A.W.N.  (1896)  139  ...  993 

(3)  Misjoinder  ot—Suit  be    one  plaintiff  claiming   by  inhariiaKce  and  another 

claiming  as  assignee  from  the  first— Civ.  Pro,  Code,  ss.  31,  45,  53. — Where 
two  plaintiffs  joined  in  »  suit  for  the  recovery  of  immoveable  property, 
the  one  claiming  a  title  by  inheritance  and  the  other  a  title  by  assignment 
from  the  first  plaintiff,  it  was  held  that  the  suit  was  bad  for  misjoinder  of 
causes  of  action.  RAHIM  BAKHSH  v.  AMIRAN  BlBI,  18  A.  219  =  16  A.W. 
N.  (1896)  33  ...  853 

.  (4)  Plaintiff  confined  to  cause  of  action  s°.t  out  in  his  plaint-- Bur  den  of  proof  — 
Civil  Procedure  Code,  s.  50 — Plaint,  contents  rf. — A  plaintiff  is  only 
entitled  to  succeed  upon  the  cause  of  action  alleged  by  him  in  his  plaint. 
80  where  plaintiffs  came  into  Court  alleging  a  mortgage  of  the  year  '854 
made  by  their  predeoessor-in-title  in  favour  oi  the  defendant  and  seeking 
to  redeem  the  mortgage  of  1854,  and  it  wad  found  that  the  plaintiffs  had 
failed  to  prove  the  mortgage  of  1854,  it  was  held  that  the  plaintiffs  were 
not  entitled  in  that  suit  to  a  decree  for  redemption  of  other  mortgages 
which  might  be  found  to  subsist  between  the  parties,  but:  which  formed 
no  part  ot  the  cause  of  action  upon  which  tbe  plaintiffs  cume  =into  Court, 
SHEO  PRASAD  v.  LALIT  KUAR,  18  A.  403  =  16  A.W.N.  (1896)  132  ...  975 

(5)  Se-e  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1862),  16  A.   165,  -279  ;  17  A. 

533  :  IS  A.  233,  256. 

(6)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1892),  18  A.  325. 

Certificate. 

(1)  See  EVIDENCE,  18  A.  478. 

(2)  See  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1889),  16  A.  21 ;  18  A.  34. 
Circular  Order. 

of  Board  of  Revenue,  N.W.P.  and  Oudh.     Ser  PRE-EMPTION,  16  A.  40. 
Civil  and  Revenue  Courts. 

(1)  Jurisdiction— Act  No.  XII  of  1881.  ss.  36,  39,  95  (e\  96  (b)—Suit  in  a  Civil 

Court  for  a  declaration  on  a  question  of  title  decided  by  a  Court  of  Revenue 
under  s.  39  o/  ^ct  No.  XII  of  iBSl — Res  judicata. — Tne  defendants  served 
a  notice  of  ejectment  under  section  36  of  Act  No.  XII  of  1881  on  the 
plaintiffs,  alleging  the  plaintiffs  to  be  their  sub-tenants  and  themselves 
to  be  tenants  with  a  right  of  occupancy.  The  plaintiffs  objected  that 
they,  and  not  the  defendants,  were  the  tenants-in-ohief  of  the  land  in 
question.  This  objection  WAS  decided,  under  s  39  of  the  said  Act,  by  a 
Court  of  Revenue  adversely  to  the  plaintiffs.  Tha  plaintiffs  thereupon 
sued  in  a  Civil  Court  for  a  declaration  that  they  were  tenants  with  a  right 
of  occupancy  and  for  maintenance  of  possession. 

Held  that,  inasmuch  as  section  96  (b)  of  Act  No.  XII  of  1881  gave  to  a  deci- 
sion of  a  Court  of  Revenue  under  section  39  the  effect  of  a  judgment  of  a 
Civil  Court,  the  hearing  of  the  plaintiffs'  present  suit  by  a  Civil  Court  was 
barred. 

The  principle  of  the  decision  in  Tarapat  Ojha  v.  Ram  Ratan  Kuar  affirmed. 

Tbe  jurisdiction  of  Civil  Court.a  and  Courts  of  Revenue  in  the  North- Western 
Provinces  considered.  SHEO  NARAIN  RAI  v.  PARMESHAR  RAI,  IS  A. 
270  (F.B.)  =  16  A.W.N.  (1896)59  .  ...  886 

(2)  Jitrisdiction — Suit  for  maintenance  of  possession  as  tenants  at  fixed  rates — Act 

No.  XI  of  1881,  s  95  (a)—  Act  No.  XIX  of  1873,  s.  241.— The  plaintiffs 
sued  in  a  Civil  Court  alleging  that  they  were  tenants  at  fixed  rates  of  a 
oultivatory  holding  and  that  at  the  settlement  the  settlement  officer  had 
entered  the  defendants  in  .the  village  papers  at  the  tenants  at  fixed  rates 
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and  the  plaintiffs  merely  as  mortgagees,  and  they  asked  for  a  decree  for 
maintenance  of  possession  "  invalidating  the  proceeding  of  filling  up  the 
columns  at.  the  recent  settlement." 

Held  by  the  Full  Bench  (BANERJI,  J.,  dubitnnte)  that  the  suit  so  framed 
was  not  within  the  cognizance  of  a  Civil  Court.  AJUDHIA  EAI  v. 
PABMBSHAK  EAI,  18  A.  340  =  16  A.W.N.  (1896)  05  ...  933 

(3)  Bee  JURISDICTION.  16  A.  325. 
Civil  Procedure  Code  (Act  X  of  1877). 

8.  39— Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  16  A.  240. 
Civil  Procedure  Code  (Act  XIV  of  1882). 

(1)  Ss.  1,  2,  19,  24— See  JURISDICTION,  17  A.  483. 

(2)  8s.  2,  591— See  ACT  V  OP  1881  (PROBATE  AND    ADMINISTRATION),    17  A. 

475. 

(3)  S-  13 — Res  judieata — "  Court  of  jurisdiction  competent  to  try  such  subsequent 

suit." — The  words  "a  Court  of  jurisdiction  competent  to  try,"  as  used  in 
B.  13  of  the  Code  of  Civil  Procedure,  meafl  a  Court  having  jurisdiction 
not  only  as  to  the  nature  but  also  as  to  the  amount  of  the  suit.  SHEIKH 
HASSU  v.  RAM  KUMAR  SINGH,  16  A.  183  =  1*  A.W.N.  (1894)  18  ...  118 

(4)  8,  13 — Res  judioata — "  Court  of  jurisdiction  competent  to   try  the  suit  in 

which  such  issue  has  been  subsequently  raised" — Act  XIX  of  1873  (N.W. 
P.  Land  Revenue  Act),  ss.  113,  i!4. — One  H.  S.  mortgaged  in  1864,  by 
two  mortgages  of  the  same  date,  certain  immoveable  property  to  one 
A.  S.  In  1877  A.  8.  applied  for  foreclosure  of  these  mortgages  and  obtained 
an  order  under  s.  8  of  Regulation  XXVII  of  1806,  but  these  proceedings 
were,  it  was  alleged,  never  brought  to  a  legal  conclusion.  Subsequently, 
the  mortgagee  applied  in  a  Court  of  Revenue  for  partition  in  his  favour  of 
the  mortgaged  property.  'The  mortgagor  resisted  that  application  on  the 
ground  that  the  foreclosure  proceedings  had  not  been  completed  ;  but  the 
Court,  acting  under  ss.  113  and  114  of  Act  No.  XIX  of  1873,  overruled 
that  objection  and  granted  partition  in  favour  of  the  mortgagee.  In  1892 
the  mortgagor  sued  the  representatives  of  the  original  mortgagee  in  a 
Civil  Court  for  redemption  of  the  mortgages  of  1864.  The  defendants 
resisted  the  suit  principally  on  the  plea  that  s,  13  of  Act  No.  XIV  of  1882 
applied  and  was  a  bar  to  the  suit  ;  but  no  plea  of  resjudicata  outside  s.  13 
was  raised.  The  plaintiff's  suit  was  dismissed  as  barred  by  the  principle 
of  res  judicata.  The  plaintiff  appealed. 

Held  by  Tyrrell,  J.,  that,  the  Court  of  Revenue  being  incompetent  to  deter- 
mine the  suit  in  which  the  issue  whether  the  mortgage  had  been  fore- 
closed or  not  w»s  subsequently  raised,  s.  13  of  Act  No.  XIV  of  1882  did 
not  apply,  and  no  plea  of  res  judicata  outside  s,  13  could  be  entertained, 
inasmuch  as  no  such  plea  had  been  put  forward  in  the  Court  below  or  in 
the  High  Court. 

Per  Burkitt,  J.,  contra.  The  provisions  of  s.  13  of  Act  No.  XIV  of  1882  are 
not  exhaustive,  and,  the  plaintiff  not  having  appealed  therefrom,  the 
decision  of  the  Court  of  Revenue  must  be  held,  upon  the  principle  of  res 
judicata,  to  be  a  bar  to  the  present  suit.  HAR  CHARAN  SINGH  v.  HAR 
8HANKAR  SINGH  AND  OTHERS,  16  A.  464=14  A.W.N.  (1894)  437  ...  301 

(5)  S.  13 — Res  judioata — "  Court  of  jurisdiction  competent  to  try  the  suit  in  which 

such  issue  has  been  subsegjiently  raised"— Act  No.  XIX  of  1873,  ss.  113, 
114. — Where  a  Court  of  Revenue,  acting  under  s.  113  of  Act  No.  XIX  ot 
1873,  has  decided  a  question  of  title  or  of  proprietary  right,  such  decision, 
being  the  decision  of  "  a  Court  of  Civil  Judicature  of  first  instance,"  will 
operate  as  res  judicata  in  a  subsequent  civil  suit  in  which  the  same  ques- 
tion is  being  litigated.  HAR  CHARAN  SINGH  v.  HAR  SHANKAR  SINGH, 
18  A.  59  =  15  A.W.N.  (1895)  164  ...  745 

(6)  S.  13 — Res  judioata — Finding  in  judgment  not  embodied  in  decree  and  not 

essential  to  the  making  of  the  decree^as  framed— Jet  No.  I  ot  1877  (Specific 
Belief  Act),  s.  42. — A  finding  in  a  judgment  to  operate  as  res  judicata,  the 
Court  being  a  Court  of  jurisdiction  competent  to  try  the  subsequent  suit, 
most  be  material  and  necessary  to  support  the  precise  and  particular 
ground  or  grounds  on  which  the  decree  or  some  operative  part  of  it  was 
made,  otherwise  the  finding  must  be  considered  either  as  superseded  by 
the  decree,  or  as  entirely  immaterial,  or  as  no  more  than  incidental  and 
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subsidiary  to  the  main  question  in  the  suit,  although  in  the  latter  case  the 
finding  may  have  been  necessary  to  the  decision  of  the  suit. 

The  finding  of  fact  to  operate  as  res  judicata  need  not  have  been  the  sole 
finding  of  faot  upon  which  the  decree  was  made,  but  it  must  have  been  a 
material  and  necessary  finding  of  faot,  material  and  neoessary  in  the  sense 
that  the  fact  must  have  been  found  as  it  was  found  in  the  judgment, 
and  could  noc  have  been  found  otherwise,  for  the  decree  as  it  was 
made  to  have  been  good  result  in  law  from  the  faot  or  facts  so  found. 
Further,  if  there  were  two  findings  of  fact,  either  of  which  would  justify 
in  law  the  making  of  the  decree  which  was  made,  that  one  of  such  two 
findings  of  faot  which  should  in  the  logical  sequence  of  neoessary  issues 
have  been  first  found,  and  the  finding  of  which  would  have  rendered  the 
other  of  such  two  findings  unnecessary  for  the  making  of  the  decree  whioh 
was  made,  is  the  finding  which  can  operate  as  res  judicata. 

A  matter  cannot  bs  said  to  be  "  directly  and  substantially  in  issue  "  within 
the  meaning  of  the  first  paragraph  of  s.  13  of  Aot  No.  XIV  of  1682  unless 
and  until  it  is,  or  becomes,  material  for  the  decision  of  the  suit  to  find  as 
to  it.  The  framing  of  issues  under  s.  146  of  Aot  No.  XIV  of  1882,  on 
which  at  that  stage  of  the  suit  the  right  decision  of  the  case  appears  to 
depend,  does  not  of  itself  make  the  matter  to  which  such  issues  relate 
"directly  and  substantially  in  issue"  within  the  meaning  of  s.  13,  although, 
when  the  finding  upon  any  one  or  more  of  the  issues  is  sufficient  for  the 
decision  of  the  suit,  it  may  be  desirable  that  the  Court  should  state  in  its 
judgment  its  finding  or  decision  upon  each  separate  issue  which  it  had 
framed.  8HIB  CHABAN  L.AL  v.  RAGHU  NATH,  17  A.  174  =  15  A.W.N. 
(1895)  47  ...  437 

(I)  S.  13 — Res  judicata— Panics  to  subsequent  suit  arrayed  on  the  same  side  as 

co-defendants  in  previous  SUM. — Where  an  adjudication  between  the  defend- 
ants is  necessary  to  give  the  appropriate  relief  to  the  plaintiff,  there 
nJust  be  such  an  adjudication,  and  in  such  a  case  the  adjudication  will  be 
res  judicata  between  the  defendants  as  well  as  between  the  plaintiff  and 
the  defendants.  But  for  this  effect  to  arise  there  must  be  a  conflict  of 
interests  amongst  the  defendants  and  a  judgment  defining  the  real  rights 
and  obligations  of  the  defendants  inter  se.  Without  necessity  the  judg- 
ment will  not  be  res  judicata  amongst  the  defendants.  AHMAD  ALI  v. 
NAJABAT  KHAN,  18  A.  65  =  15  A.W.N.  (1895)  156  ...  749 

(8)  Civil  Procedure  Code,  ss.  13,  562 — Res  judicata — Remand — Appeal— Decree 
in  appeal  from  order  of  remand  dismissing  appeal  from  decree  in  the  suit. 
— It  is  competent  to  a  High  Court  in  an  appeal  from  an  order  of  remand 
under  s.  562  of  the  Code  of  Civil  Procedure  to  pass  a  decree  dismissing 
the  appeal  preferred  to  the  lower  Court  from  the  decree  in  the  suit. 
HASAN  ALI  v.  SIBAJ  HUSAIN,  16  A.  252  =  14  A.W.N.  (1894)  64  ...  163 

49)  Ss.  16,  19,  45 — Jurisdiction — Joinder  of  cause  of  action — Suit  for  recovery 
of  possession  of  immoveable  property  within  the  territorial  jurisdiction  of 
different  Courts. —Where  certain  plaintiffs  claimed  possession  of  separate 
portions  of  land  situated  in  two  different  districts  on  the  same  title  against 
the  same  defendants  alleging  a  dispossession  on  one  day  from  part  of  the 
property  claimed  in  district  A  and  from  the  whole  in  district  B,  and  on 
another  day  from  the  rest  of  the  property  in  district  A  :  Held  that  the 
plaintiffs  could  bring  one  suit  for  recovery  of  the  whole  property  in  both 
districts  and  that  such  suit  was  properly  brought  in  a  Court  in  district 
A.  HABCHANDAB  SINGH  v.  LAL  BAHADUB  SINGH,  16  A.  359  =  14 
A.W.N.  (1894)  119  ...  233 

(10  )  S.  17 — Jurisdiction — Muhammadan  law  —  Dower— Suit  for  recovery  of 
dower  debt  from  the  assets  of  a  deceased  Muhammadan. — A  suit  for  the 
recovery  of  a  dower  debt  from  the  assets  ot  a  deceased  Muhammadan  being 
a  suit  on  a  contract  is  subject  to  the  provisions  as  to  jurisdiction  contain- 
ed in  s.  17  of  the  Code  of  Civil  Procedure,  1882.  SHANKAB  DIAL  v. 

MUHAMMAD  MUJTABA  KHAN,  18  A.  400  =  10  A.W.N.  (1896)  115         ...         973 

(II)  Ss.  28,  31,  52,  373,  578 — Misjoinder  ot  parlies  and  of  causes  of   action — 

Meaning  ol  "  cause  of  action " — Civ.  Pro.  Code. — Where  a  plaintiff 
alleging  himself  to  be  entitled  on  the  death  of  a  Hindu  widow  to  the  posses- 
sion of  certain  immoveable  property,  upon  the  death  of  suoh  widow  brought 
a  joint  suit  against  three  sets  of  defendants,  being  persons  to  whom  the 
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widow  in  her  lifetime  had  by  separate  alienations  transferred  separate  por- 
tions of  the  property  claimed.  Held,  that  suoh  suit  was  bad  for  misjoinder 
of  both  parties  and  causes  of  action,  and  that  s.  578  of  the  Code  of  Civil 
Procedure  could  not  be  applied  to  cure  the  defect  :  but  the  plaintiff  was 
allowed  on  terms  to  withdraw  his  suit  as  Against  two  out  of  three  sets  of 
defendants  with  liberty  to  bring  a  fresh  suit  on  the  same  cause  of  action. 

GANESHI  LAL  v,  KHAIRATI  SINGH,  16  A.  279  =  14  A.W.N.  (1894)  82  ...         181 

(12)  $•  32— Array  of  parties  in  a  tuit — Improper  addition  of  a  defendant. — An 

order  tor  sale  was  made  in  execution  of  a  decree.  A  party  claiming  the 
property  objected-  His  objection  was  overruled  by  the  Court  of  first  in- 
stance. He  appealed  to  the  High  Court.  Tbe  High  Court  held  that  the 
property  ordered  to  be  sold  was  not  the  property  included  in  the  mortgage 
on  which  the  decree  for  sale  was  made  and  was  not  property  which  could 
be  sold  under  that  decree.  In  the  meantime  the  sale  had  taken  place. 
Thereupon  the  owner  of  the  property,  which  the  High  Court  had  held  on 
appeal  was  not  saleable,  brought  a  suit  and  made  the  decree  holders  and 
auction-purchaser  parties  to  it,  and  claimed  as  against  them  his  property. 
Held  that  it  was  not  competent  to  the  Court  acting  under  p.  32  of  the 
Code  of  Civil  Procedure  to  introduce  into  this  suit  as  a  defendant  -A  person 
who  claimed  the  property  in  suit  by  a  title  quite  distinct  from  that  under 
which  any  of  the  parties  to  the  suit  claimed.  KALIAN  RAI  v.  BAM 
BATAN,  18  A.  306=  16  A.W.N.  (1896)  72  ...  910 

(13)  S.  32 — Remov-j.1  of  name   of  defendant   ftom  record — Such  ordtr  not  to  be 

made  after  the  first  hearnig. — An  order  striking  the  name  of  a  defendant 
off  tbe  record  of  a  suit  cannot  be  made  under  e.  32  of  the  Code  of  Civil 
Procedure  at  a  period  subsequent  to  the  first  bearing  of  the  suit.  ABBA8I 
BEGAM  v.  IMDADI  JAN,  )8  A.  53  =  15  A.W.N.  U69o,  156  ...  741 

(14)  S.  32— See  PROCEDURE,  18  A.  332. 

(15)  Ss.  36,  37— Bengal  Regulation  No.  XXVII  of  1814,  ss.  13,  21— Att  No.  V.III 

cf  1859.  ss.  16,  17  and  18— Act  No.  XX  of  1865— Act  No.  X  of  1877, 
s.  39— Vakalatnamah— Vakalatnamah  authorizing  pleader  to  present  on 
appeal  signed  by  person  having  only  a  verbal  authority  from  the  appellant 
to  do  so. — Under  the  provisions  of  Act  XIV  of  1832  the  appointment  nf  a 
pleader  to  make  or  do  any  appearance,  application  or  Act;  in  or  to  a  Civil 
Court  must  be  in  writing,  and  that  writing  must  be  executed  by  the  party 
or  by  a  person  acting  on  his  behalf  and  aating  under  the  authority  of  a 
general  power  of  attorney  or  muJthtarnamah,  unless  the  person  making 
the  appointment  is  the  "  recognized  agent  "  of  the  party  within  the  de- 
finition of  s.  37  of  Act  No.  XIV  of  1882.  BADRI  PRASADv.  BHAGWATI 
DHAR,  16  A.  2iO  (P.B.)  =  14  A.W.N.  (1894)  62  ...  156 

(16)  S.  43. — "  Cause  of  action  " — Execution  of  decree — Civ.  Pro.  Code,  ss.  278, 

280,  283 — Intervenor  claiming  attached  property  by  two  separate  titles — 
Single  order  raising  attachment— Two  suits  by  judgment-creditors 
for  declaration  of  their  right  to  attach— Civ.  Pro.  Code,  s.  58— Order 
of  filing  of  suits. — A  plaintiff's  cause  of  action  consists  of  every  fact  which 
it  wnuid  be  necessary  for  the  plaintiff  to  prove,  if  traversed,  in  order  to 
support  his  right  to  the  judgment  of  the  Court.  It  does  not  comprise 
every  piece  of  evidence  which  is  necessary  to  prove  suoh  fact,  but  every 
fact  which  is  necessary  to  be  proved.  Tbe  plaintiffs,  holding  a  simple 
money  decree  against  two  persons,  Balgobind  Bam  and  Mahadeva  Bam, 
attached  in  execution  thereof  (a)  their  judgment-debtors'  mortgagee  in- 
terest in  a  certain  mortgage  and  (6)  a  house  said  to  belong  to  their  judg- 
ment-debtors. Against  this  attachment  one  Musammat  Murti  filed 
objections  under  s.  278  of  the  Code  of  Civil  Procedure,  in  consequence  of 
which  tbe  property  was  released  from  attachment.  Tbe  plaintiffs  there* 
upon  brought  two  suits  under  s.  283  of  the  Code  of  Civil  Procedure,  one 
in  respect  of  tbe  mortgagee  interest  and  the  other  in  respect  of  the  house. 
Held  by  the  Full  Bench  (AlKMAN,  J.,  dissentiente)  that  the', first  essential 
of  the  plaintiff's  oause  of  action  was  the  order  made  under  s.  280  of  the 
Code  of  Civil  Procedure  and  that  until  that  order  was  made  they  had  no 
oause  of  action.  Tbe  oause  of  action  was  the  order  under  E.  280,  which 
had  been  obtained  by  Musammat  Murti.  and  the  right  and  title  of  the 
plaintiffs  to  bring  the  subjects  of  attachment  to  sale  in  execution  of 
their  decree.  The  title  or  titles  which  the  defendant  might  prove  formed 
no  part  of  the  plaintiffs'  oause  of  action,  nor  would  the  defendant's 
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allegation  of  different  titles  in  herself  to  different  portions  of  the  property 
split  up  the  plaintiffs'  oause  of  action  into  different  and  distinct  causes  of 
action.  Similarly  the  fact-  that  the  plaintiffs'  judgment-debtors  held  or 
were  alleged  to  hold  portions  of  the  property  under  different  titles,  would 
not  split  up  the  plaintiffs'  oause  of  action  into  different  causes  of  action. 
Section  43  of  the  Code  of  Oivil  Procedure  has  nothing  to  do  with  the 
evidence  which  may  be  necessary  or  may  be  produced  to  support  or  defend 
a  cause  of  action,  or  with  the  desire  of  a  plaintiff  to  bring  more  suits  than 
one,  or  with  the  devolution  of  title  where  the  oause  of  action  relates  to 
land  or  other  kind  of  property.  In  the  above  case  consequently  s.  43  of 
the  Code  barred  the  later  of  the  plaintiffs'  two  suits.  Held  also  tbat  where 
two  suits  are  filed  on  the  same  day  it  must  be  presumed  until  the  contrary 
is  proved  tbat  they  were  presented  and  admitted  in  the  order  in  which 
their  numbers  appear  in  the  Register  of  civil  suits  prescribed  by  s.  58  of 
the  Code  of  Civil  Procedure.  Per  Aikman,  J. — Although  it  was  the  single 
order  in  the  execution  department  which  necessitated  the  plaintiffs  bringing 
their  suits,  the  plaintiffs'  real  causes  of  action  were  the  separate  transac- 
tions entered  into  by  the  judgment-debtors  with  the  objector  under  s.  278 
of  the  Code,  and  they  were  therefore  entitled  to  bring  separate  suits. 
MUBTI  v.  BHOLA  RAM,  16  A.  165  (F.B.)  =  14  A.W.N.  (1894)  65  ...  106 

(17)  Ss.  43,  44 — Claim  for  possession  and  for  mesne  profits  arising  out  of  one 

cause  rf  action — Suit  for  possession — Subsequent  suit  for  mesne'.  profits 
barred, — Where  a  plaintiff  sued  for  possession  of  immoveable  property 
upon  a  forfeiture  and  for  rent  in  respect  of  the  said  property  up  to  the 
date  of  the  alleged  forfeiture,  and  having  obtained  a  decree,  subsequently 
brought  a  separate  suit  for  mesne  profits  including  the  period  from  the 
date  of  the  forfeiture  to  the  date  of  the  institution  of  the  former  suit. 
Held  that  the  claim  for  mesne  profits  for  the  period  above  mentioned  was 
barred  by  s.  43  of  tha  Code  of  Civil  Procedure.  MEWA  KUAR  v.  BANARSI 
PRASAD,  17  A.  533  =  15  A.W.N.  (1895)  121  ...  667 

(18)  S.  44—  Misjoinder  of  causes  of  action — Objection  not  taken  in  the  Court  of 

first  instance— Practice. — An  objection  under  s.  44  of  the  Code  of  Civil 
Procedure  as  to  misjoinder  of  causes  of  action  should  be  taken  in  the 
Court  of  first  instance.  Where  such  an  objection  had  been  raised  for  the 
first  time  in  appeal,  the  High  Court,  in  second  appeal,  declined  to  enter- 
tain it.  MAULA  v.  GULZAR  SINGH,  16  A.  130  =  14  A.W.N.  (1894)  11  ...  84 

(19)  S.  44— See  PRE-EMPTION,  17  A.  274. 

(20)  S.  44,  r.  (b) — Misjoinder  of  causes  of  action — Suit  by  assignee  of  Muham- 

madan  widow  for  part  of  her  dower  and  for  part  of  the  estate  ol  the  widow's 
deceased  husband. — Held  that  a  suit  by  the  assignee  of  a  Muhammadan 
widow  for  the  recovery  of  part  of  the  assignor's  dower  and  of  part  of  the 
estate  of  f-he  assignor's  late  husband  did  not  contravene  the  provisions  of 
e.  44,  r.  6.  of  the  Code  of  Civil  Procedure.  AHMAD-UD-DIN  KHAN  v. 
8IKANDAR  BEGAM,  18  A.  256=16  A.W.N,  (1896)  52  ...  877 

(21)  Ss.  52,  53,  578 — Plaint— Verification  of  plaint— Result  of  defective  verrifica- 

tion — Amendment — Procedure, — If  the  verification  of  a  plaint  |is  discovered 
to  be  defective  at  any  time  whilst  the  suit  is  before  the  Court  of  first  in- 
stance the  plaint  may  be  amended  by  the  Court. 

If  such  defect  be  not  discovered  until  the  suit  comes  on  appeal  before  an 
appellate  Court,  such  Court  may,  if  it  thinks  fit,  return  the  plaint  to  the 
Court  of  first  instance  to  be  amended  by  it.  But  where  the  defect  is  such 
that  it  is  covered  by  the  provisions  of  F.  578  of  the  Code  of  Civil  Proce- 
dure there  is  no  necessity  for  the  appellate  Court  to  take  any  steps  to 
procure  the  amendment  of  the  plaint. 

In  any  event  a  defect  in  the  verification  of  a  plaint  will  not  of  necessity 
result  in  the  dismissal  of  the  suit. 

A  plaint  filed  by  three  joint  plaintiffs  was  verified  by  each  in  the  form  : — 
"  The  contents  of  the  petition  of  plaint  are  true  to  the  best  of  my  know- 
ledge and  belief."  Held  that  this  form  of  verification,  though  not  free 
from  ambiguity,  was  in  substantial  compliance  with  the  provisions  of 
s.  52  of  the  Code  of  Civil  J'rooedure.  RAJIT  RAM  v.  KATESAR  NATH, 
18  A.  396=16  A.W.N.  (1896)  102  ...  971 

(22)  S.  53,  Plaint — Form  of  plaint  in  suit  by  Company  in  liquidation— Act  No. 

VI  of  1882,  s.  144,— Held  that  a  plaint  in  a  suit  by  a  bank  in  liquidation 
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in  which  the  plaintiff  was  described  as  ''the  Official  Liquidator,  Himalaya 
Bank,  Limited,  in  Liquidation,"  and  which  was  also  subscribed  and 
verified  in  the  same  terms,  was  not  a  valid  plaint,  having  regard  to  the 
terms  of  s.  144  of  tha  Indian  Companies  Act,  1882,  and  that  the  defect 
could  not  be  cured  by  amendment.  GHULAM  MUHAMMAD  v.  THE 

HIMALAYA  BANK,  LIMITED,  17  A.  292  =  15  A. W.N.  (1895)  81  ...        513 

(23)  8.  53 — 3ee  CAUSE  OP  ACTION,  18  A.  432. 

(24)  S.  53— See  COMPANIES  ACT  (VI  OP  1882),  18  A.  198. 

(25)  8.  53 -See  EVIDENCE  ACT  (I  OF  1872),  18  A.  98. 

(26)  8.  53— See  PRE-EMPTION,  17  A.  288. 

(27)  Sa.  100,  )08—  Ex  parte  decreee  — "  Appearance,"  wfeat  constitutes. —A  summon 

was  issued  to  a  defendant  in  a  civil  suit.  The  surviving  officer,  being 
unable  to  find  either  the  defendant  or  any  person  empowered  to  accept 
service  for  him  at  the  address  given,  affixed  a  copy  of  the  summons  to  the 
outer  door  of  the  defendant's  house  and  returned  the  original  to  Court. 
On  the  day  notified  in  the  summons  the  case  was  called  on,  and  upon  its 
being  called  on  a  pleader  presented  himself  in  Court  with  a  power-of- 
attorney,  executed  not  by  the  defendant  himself  but  by  a  third  person 
on  his  behalf,  and  stated  that  the  defendant  had  no  notice  of  the  time 
fixed  for  the  hearing  of  the  case,  and  prayed  for  an  adjournment  to  a 
date  upon  which  a  proper  answer  to  the  claim  could  be  filed.  The  appli- 
cation was  refused,  but  the  case  was  adjourned  to  the  day  following.  On 
that  date  no  one  appeared  for  the  defendant  and  a  decree  was  passed 
against  him. 

Held  that  there  was  no  appearance  on  behalf  of  the  defendant  within  the 
meaning  of  s.  100  of  the  Code  of  Civil  Procedure,  and  that  the  decree  passed 
on  the  adjourned  date  was  therefore  an  ex  parte  decree.  CHAUDHRI  RAJ 
KUMAR  v.  JUGAL  KISHORE,  18  A.  241=16  A.W.N.  (1896)  47  ...  868 

(28)  8s.  159,  578 — Application  to  summon  witnessnes — Duty  of  Court  in  respect  of 

such  application — Effect  of  refusal  of  Court  to  sum-men  witnesses — Appeal. 
— Where  a  person  making  an  application  to  a  Civil  Court  for  witnesses 
to  be  summoned  has  negligently  or  with  intention  to  delay  the  hearing 
postponed  the  making  of  his  application  for  a  commons  until  a  time 
when  it  would  be  impossible  to  obtain  the  attendance  of  the  witnesses  at 
tho  hearing,  the  Court  might  properly  refuse  to  adjourn  the  hearing,  but 
nevertheless  it  would  be  the  duty  of  the  Court  to  order  the  summons 
asked  for  to  issue,  as  the  Court  is  not  given  a  discretion  under  s.  159  of 
the  Code  of  Civil  Procedure  enabling  it  to  refuse  such  an  application. 
Where  under  circumstances  similar  to  those  indicated  above  an  applica- 
tion to  summon  witnesses  was  refused  and  that  refusal  was  made  one  of 
the  grounds  of  appeal  against  the  decree  in  the  suit.  Held  that  s.  578 
of  the  Code  of  Civil  Procedure  would  apply  if  the  irregularity  in  refusing 
the  application  did  not  affect-  the  merits  of  the  case.  If  it  did  affect,  the 
merits  of  the  case,  the  ground  of  appeal  would  be  a  good  one.  BHAQWAT  . 
DAS  v.  DEBI  DIN,  16  A.  218  =  14  A.  W.N.  (1894)  45  ...  141 

(29)  S.  174 — Non-attendance  of  witness  in  obedience  to  a    summons  —  Lawful 

excuse. — There  is  no  obligation  on  a  Civil  Court  to  issue  a  warrant  lor 
the  arrest  of  a  witness  who,  having  been  summoned,  has  failed  to  attend 
when  it  is  shown  to  the  Court  that  the  absence  of  such  witness  is  due  to 
the  non-payment  or  non-tander  by  the  person  at  whose  instance  the 
summon?  had  been  issued  of  the  necessary  expenses  of  such  witness  as 
specified  in  s.  160  of  the  Code  of  Civil  Procedure.  TODAR  MAL  v.  SAID 
MUHAMMAD,  17  A.  277  =  15  A.W.N.  (1895)  74  ...  505 

(30)  S.  !409  — See  MORTGAGE  (FORECLOSURE),  16  A.  269. 

•(31)  S.  214 — Pre-emption — Effect  of  an  appeal  from  a  decree  for  pre-emption  on 
the  time  limited  for  paying  iw  the  pre-emytive  price. — A  decree  was  given 
in  favour  of  the  plaintiff  in  a  suit  for  pre-emption.  The  plaintiff  paid  in  a 
portion  only  of  the  pre-emptive  price  within  the  time  limited  by  the 
decree.  The  defendant  appealed.  Long  after  the  time  prescribed  for  pay- 
ment by  the  original  decree  had  expired,  the  defendant's  appeal  was  dis- 
missed, but  the  time  for  payment  was  not  extended  by  the  Appellate 
Court's  decree.  The  plaintiff  then,  after  the  lapse  of  a  period  from  the 
date  of  the  appellate  decree  in  excess  of  that  which  had  been  given  him  for 
payment  by  the  decree  of  the  first  Court,  paid  in  the  balance  of  the  pre- 
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eruptive  price,  which  was  accepted  by  the  Court.  On  appeal  by  the  defen- 
dant from  the  Court's  order  directing  the  balance  of  the  pre-emptive  price 
to  be  received  it  was  held  that  the  order  of  the  Court  allowing  the  payment 
was  without  juriediotion,  the  decree  having,  on  the  expiration  of  the  time 
limited  without  payment  by  the  plaintiS,  become  a  decree  in  favour  of  the 

defendant.  JAGGAR  NATH  PANDE  v.  JOKHU  TEWARI,  18  A.  223  = 

16  A.W.N.  (1896)  43  ...  856 

(32)  S.  230 — Decree  for  payment   of  money— Decree  for  sale  of  hypothecated  pro- 

perty in  a  suit  en  a  mortgage. — A  decree  for  sale  of  hypothecated  property 
made  in  a  suit  for  sale  upon  a  mortgage-bond  is  not  a  "  decree  for  the 
payment  of  money  "  within  the  meaning  of  s.  230  of  Act  No.  XIV  of  1882. 
RAM  CHARAN  BHAGAT  v.  SHEOBARATRI  AND  ANOTHER,  16  A.  418 

=  14  A.W.N.  (1894)  142  ...  27» 

(33)  S.    230 — Execution  of  decree — Limitation. — R.N.   and   others   obtained  a 

simple  money  decree  against  R.B.  and  another  en  the   24th   of   February 

1881.  On  the  2nd  of  May  1892,  previous  applications  for  execution  having 
been  unsuccessful,  the]  decree-holders  made  an   application  for   execution 
in  consequence    of    which  certain   property  of  the  judgment-debtors  was 
attached.     That  application  was  subsequently  struck  off  by  the  Court,  the 
attachment   being   maintained.     On    the   7th   of   March   1893   a  further 
application  for  execution  was  made. 

Held  that,  whether  the  application  of  the  7th  of  March  1893  was  or  was  not 
merely  a  continuation  of  the  former  application  of  the  2nd  of  May  1892, 
execution  of  the  decree  was  barred  by  the  rule  prescribed  by  s.  230  of  the 
Code  of  Civil  Procedure. 

Held  also  that  an  order  on  an  application  for  execution  striking  off  the  appli- 
cation, but  maintaining  attachment  effected  in  pursuance  thereof,  was  an 
order  not  warranted  by  law.  RAM  NEWAQ  v.  RAM  CHARAN,  18  A.  49 
=  15  A.W.N.  (1895)155  ...  738 

(34)  Ss.  230.  235 — Execution  nf  decree— Limitation — "  Subsequent  avplicettiori  to 

execute  the  same  decree  "— "Qranfed"— Meaning  of. — The  "subsequent 
application  to  execute  the  same  decree  "  mentioned  in  s.  230  of  the  Code 
of  Oivil  Procedure  means  a  substantive  application  for  execution  in  the 
form  prescribed  by  s.  235  of  she  Code. 

Henoo  where  an  application  for  the  execution  in  accordance  with  s.  235  of 
Code  has  been  made  within  the  period  of  limitation  prescribed  by  s.  230 
and  has  been  granted,  that  is,  execution  ha«  been  ordered  in  accordance 
with  the  prayer  of  the  decree-holder's  application,  the  right  of  the  decree- 
holder  to  obtain  execution  will  not  necessarily  be  defeated  if,  by  reason  of 
objections  on  the  part  cf  the  judgment-debtor  or  action  taken  by  the  Court 
or  other  Cause  for  which  the  decree-holder  is  not  responsible  final  comple- 
tion of  the  proceedings  in  execution  initiated  by  the  application  under 
s,  235  above  referred  tr,  cannot  be  obtained  within  the  period  limited  by 
s.  230.  Further  applications  of  the  decree  holder  to  the  Court  executing 
the  decree  to  go  on  from  the  point  where  tha  execution  proceedings  had 
been  arrested  and  complete  execution  of  his  decree  would  be  applications 
merely  ancillary  to  be  substantive  application  under  s.  235  and  would  not 
be  obnoxious  to  the  bar  of  s.  230  RAHIM  ALI  KHAN  V.  PHDL  CHAND, 
18  A.  482  (F.B.)-16  A.W.N.  (1896)  142  ...  1028 

(35)  Ss.  232,  244,   540— Execution  cf  decree— Tranferee  cf  decree—  Ret rcstnta- 

tive  of  party  to  suit — Appeal, — A  person  who,  within  the  meaning  of 
s.  232  of  the  Code  of  Civil  Procedure,  is  a  transferee  of  a  decree  is  a  re- 
presentative within  the  meaning  of  e.  244,  qua  the  decree,  of  the  party  to 
the  suit  under  whom  be  immediately,  or  by  mesne  assignment  in  writing, 
or  by  operation  of  law,  has  derived  title  to  the  decree  in  the  suit.  It  is  the 
assignment  in  writing  from  the  decree-holder,  and  not  the  reaqgaftion  by 
a  Court  of  him  as  a  representative,  which  makes  such  transferee  a  repre- 
sentative of  a  party  to  the  suit,  A  Court  upon  the  application  of  such  a 
transferee  for  execution  of  a  decree  may  wrongly  decide  ihat  htf  fe  a  not  a 
transferee  within  the  meaning  ci  s.  232,  or  that,  although  he  is  transferee 
within  the  meaning  of  that  section,  be  is  not  a  representative  of  a  party  to 
the  suit,  or  that  by  reason  of  limitation  be  is  not  entitled  to  obtain  execu- 
tion of  the  decree,  and  if  the  Court  has  so  decided,  it  has  determfe«n  a  ques- 
tion or  questions  mentioned  or  referred  to  in  s.  244  of  Act  No.  XIV  of 

1882,  but  not   specified  in  s.  588  and  an  appeal  lies   under  s.   510  of  that 

Act.  BADRI  NARAIN  v.  JAI  KISHEN  DAS  AND  OTHERS,  16  A.  483=- 14 
A.W.N.  (1894)  184  ...  314 
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(36)  S.  234— Execution  of  decree — Attachment,  during  lifetime  of  judgment-debtor 
— Application  after  death  of  judgment-debtor  to  bring  his  representatives 
on  the  record  of  the  execution  proceedings — Procedure. — In  execution  pro- 
ceedings if  the  decree-holder  desires  to  proceed  after  the  death  of  the  judg- 
ment-debtor against  property  which  has  not  been  attached  during  the 
lifetime  of  the  judgment-debtor,  his  proper  course  is  that  marked  out  by 
B.  234  of  Act  No.  XIV  of  1892 :  bat  if  the  property  has  been  attached 
during  the  life  time  of  the  judgment-debtor,  it  then  cornea  into  the  lands 
of  the  law  and  attachment  does  not  abate  on  the  death  of  the  judgment- 
debtor,  and  for  tha  purpose  of  proceeding  against,  and  if  necessary  selling, 
that  property  it  is  not  necessary  to  implead  any  one  as  a  legal  representa- 
tive. ABDUR  RAHMAN  v.  SHANKAR  DAT  DUBE,  17  A.  162  =  15  A.W.N. 
(1895)  36  ...  429 

437)  8.  234— See  EXECUTION  OP  DECREE.  17  A.  431. 

(38)  Ss.  234,  244—896  HINDU  LAW  (JOINT  FAMILY),  16  A.  231. 

(39)  Ss.  234,  244,  278,  283— See  EXECUTION  OF  DECREE,  17  A.  245, 

(40)  S.  244 — Execution  of  decree — Representative  of  judgment-debtor — Purchaser 

of  property  attached  under  a  simple  money-decree. — A  purchaser  by  private 
sale  ot  immoveabte  property  from  a  judgment-debtor  is  not  a  representa- 
tive of  the  judgment-debtor  within  the  meaning  of  s.  244  of  the  Code  of 
Civil  Procedure,  where  the  decree  against  the  judgment-debtor  is  a  simple 
money  decree  and  creates  no  charge  upon  specific  property.  MADHO  DAS 
v.  RAMJI  PATAK,  16  A.  236  =  14  A.W.N.  (1894)  84  ...  186 

(41)  S.  24* — Execution  of  decree — Suit  for  contribution  against  joint  judgment- 

debtor.— 8.  244  of  the  Code  of  Civil  Procedure  does  not  apply  to  a  suit 
brought  by  one  of  two  joint  judgment-debtors  who  has  been  compelled  to 
satisfy  the  decree  in  fall  against  the  otber  joint  judgment-debtor  for  con- 
tribution. RAM  SARAN  PANDE  v.  JANKI  PANDE,  18  A.  106  =  15  A.W.N. 
(1895)  -240  ...  |767 

(42)  S.  244 — Representative — Mortgagee  under  a  conditional  sale  deed,  who  has 

become  owner  in  pursuance  thereof. — A  person  who  becomes  owner  by 
process  of  law  of  property  mortgaged  to  him  by  a  deed  of  conditional  sale 
must  ba  considered  as  the  representative  of  his  mortgagor  within 
the  meaning  of  s.  2*4  of  the  Code  of  Civil  Procedure.  JANKI  PBASAD  v. 
ULFAT  ALI.  16  A.  284=14  A.W.N.  (1894)  38  ...  184 

(43)  8-  244— See  EXECUTION  OF  DECREE,  17  A.  478. 

(44)  Ss.  244,  278 — Execution  of  decree — Party  to  the  suit  in  which  the  decree  was 

passed.-~Held  that  persons  who  had  originally  been  made  parties  to  a  suit, 
but  had  been  expressly  exempted  from  the  operation  of  the  decree,  were 
not  "  parties  to  the  suit"  within  the  meaning  of  e.  244  of  the  Code  of 
Civil  Procedure  with  regard  to  objections  taken  by  them  in  respect  of  the 
attachment  of  their  property  by  the  decree-holder  ;  but  that  such  objec- 
tion must  be  considered  to  be  an  objection  under  s.  278  of  the  Code. 
MUKARRAB  HUSAIN  V.  HURMAT-UN-NISSA,  18  A.  52=15  A.W.N.  (1895) 
153  ...  740 

(45)  Ss.  244,    319 — Execution  ot  decree— Purchase   by    decree-holder  at    auction 

sale— Order  for  delivery  of  possession — Appeal. — Certain  holders  of  a  decree 
for  sale  upon  a  mortgage,  having  brought  the  property  ordered  to  be 
sold  to  sale,  purchased  it  themselves.  Having  taken  out  certificates  of 
sale,  they  applied  to  be  put  in  possession  of  the  property  purchased  by 
them,  and  obtained  an  order  for  possession.  On  appeal  by  the  judgment- 
debtors  against  this  order  it  was  he-Id  that  no  appeal  lay,  the  order  object- 
ed to  being  one  under  s.  319  and  not  under  s.  244  of  the  Code  ot 
Civil  Procedure.  GHULAM  SHABBIR  V.  DWARKA  PRASAD,  18  A.  36  = 
15  A.W.N.  (1895)  149  ...  729 

(46)  S.  247 — Costs— Gross    claims    under  same  desree— Costs    under  same  decree 

recoverable  in  different  ways.—&.  247  of  the  Code  of  Civil  Procedure  ia 
not  limited  in  its  application  to  oases  in  which  the  remedy  of  each  party 
against  too  other  is  of  precisely  the  same  nature.  Thus  where  one  party 
to  a  suit  was  entitled  to  recover  certain  costs  by  means  of  the  sale  of 
hypohecated  property,  and  the  other  party  under  the  same  decree  was 
entitled  to  recover  a  smaller  sum  as  costs  from  his  opponent  personally, 
it  was  held  that  s.  247  of  the  Code  applied,  and  that  the  costs 
roooverable  personally  could  be  set- off  against  the  costs  recoverable  by 
sale  of  the  hypothecated  property.  BHAGWAN  SINGH  v,  RATAN,  16 
A.  395  =  14  A.W.N.  (1894)  133  ...  257 
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(47)  Ss.  253,  582,  583  —  Execution  of  decree — Security  for  performance  of  decree 

of  appellate  Court — Method  of  enforcing  such  security ; — Where  in  an  appeal 
security  has  been  given  to  the  appellate  Court  for  the  due  performance  of 
such  decree  as  in  may  pass,  the  decree-holder  may  enforce  such  security  in 
the  manner  provided  for  by  s.  253  of  the  Code  of  Civil  Procedure.  JANKI 
KUAR  v.  8ARDP  KAMI,  17  A.  99  =  15  A.W.N.  (1895)  19  ...  389 

(48)  S.  257-4 — Execution  of  decree — Agreement  as  to  paymf.nt  of  decretil  money 

— Void  agreement. — An  agreement  between  the  decree-holder  and  the  judg- 
ment-debtor for  the  satisfaction  of  a  decree  by  which  any  sum  in  excess  of 
the  decretal  amount  is  payable  and  which  has  not  been  saactioned  by  the 
Court  which  passed  the  decree  cannot  be  made  the  basis  of  a  subsequent 
suit.  DALU  MAITWAHI  v.  PALAKDHARI  SINGH,  18  A.  479  =  16  A.W.N. 
(1896)  160  ...  1026 

(49)  S.  257-4— Execution  of  decree — Agreement  to  give  time  to  the  judgment-debt- 

or— Agreement  not  sanctioned  by  the  Court. — A  judgment-debtor  asked  for 
time  to  pay  the  decretal  amouuD.  The  decree-holders  agreed  to  give  time 
on  condition  that  the  judgment-debtor  gave  them  ahundi  for  Bs.  1,500,  that 
sum  representing  a  portion  of  the  decree-holder's  claim  which  had  been  dis- 
missed as  barred  by  limitation.  The  judgment-debtor  gave  the  hundi,  but 
the  sanction  of  the  Court  was  not  obtained  to  the  transaction.  Oo  suit  by 
the  decree-holders  to  recover  the  money  secured  by  the  bundi  given  under 
the  circumstances  mentioned  above,  it  was  held  that  the  transaction  was 
one  contemplated  by  s.  257-A  of  Code  of  Civil  Procedure,  and  that,  as  it  had 
not  been  mada  with  the  sanction  of  the  Court,  it  could  not  be  enforced  and 
the  suit  should  be  dismissed.  DAN  BAHADUR  SINGH  v.  ANANDI 
PRASAD,  18  A.  435  =  16  A.W.N.  (1896)  30  ...  996 

(50)  S.  258 — Execution  of  decree— Limitation — Uncertified  payment  of  part  of 

decretal  amount — Dtcree-holder  entitled  to  give  evidence  of  such  uncertified 
payment  in  answer  to  a  plea  of  limitation  against  execution  of  the  decree.—- 
8.  258  of  the  Code  of  Civil  Procedure  will  not  debar  a  decree-holder  from 
giving  evidence  of  uncertified  payments  made  to  him  out  of  Court  in  partial 
satisfaction  of  the  decree  by  the  judgment-debtor  where  the  judgment- 
debtor  has,  in  answer  to  an  application  for  execution  of  the  decree  against 
him,  put  forward  a  plea  of  limitation.  KlSHAN  SINGH  v.  AMAN  SINGH, 
17  A.  42  =  14  A  W.N.  (1894)  198  ...  351 

(51)  S.  258,  ss.   244 — "  Order  "—  " Decree''— Appeal. — An  appeal  will  lio   from 

an  order  under  s,  258  of  the  Code  of  Civil  Procedure  refusing  an  application 
to  record  an  adjustment  of  a  decree  made  out  of  Oourt.  JAMMNA  PRASAD 
v.  MATHURA  PRASAD,  16  A.  129=14  A.W.N.  (1894)  6  ...  83 

(52)  S3.  258,  320— See  EXECUTION  OF  DECREE,  16  A.  228. 

(53)  Ss.  263,  264— See  LANDLORD  AND  TENANT,  18  A.  440. 

(54)  S.  266 — Attachment — Debt  of  which  the  amount  is  unascertained. — Where 

money  is  dne  by  an  agent  or  vendee  to  his  principal  or  vendor,  the  princi- 
pal's or  vendor's  claim  against  bis  agent  or  vendee  may  be  attached  and 
sold  in  execution  of  a  decree  against  the  principal  or  vendor  as  a  debs 
under  s.  266  of  the  Code  of  Civil  Procedure,  and  it  is  not  necessary  that 
the  exact  amount  due  to  the  principal  or  vendor  should  be  ascertained 
prior  to  attachment  and  sale.  MADHO  DAS  v.  RAMJI  PATAK,  16  A. 
286  =  14  A  W.N.  (1894)  84  ...  186 

(55)  Ss.  266,  (I)  311,  312,  588— Letters   Patent,  s.    10— Assignment  of  villiges  to 

Hindu  ividow  in  lieu  of  maintenance — Attachment  and  sale  of  such  villages 
in  execution  of  money  decree— Objection  by  widow  after  sale — Objection 
allowed — Appeal  from  order  allciuing  objection. — Certain  villages  were 
assigned  for  her  maintenance  to  a  Hindu  widow  by  members  of  her  hus- 
band's family.  Those  villages  were  subsequently  attached  and  sold  in 
execution  of  a  simple  money  decree  against  the  widow.  After  the  sale  had 
become  final  the  widow  came  forward  with  an  objection  to  the  attachment 
and  sale  of  the  assigned  villages  on  the  ground  that  such  attachment  and 
sale  were  in  contravention  of  s.  266,  (Zi  of  the  Oode  of  Civil  Procedure. 
The  first  Court  disallowed  this  objection;  but  on  appeal  to  the  High  Court 
the  widow  got  a  decree  allowing  ner  objection.  On  appeal  by  the  decree- 
holder  under  s.  10  of  the  Letters  Patent,  it  was  held  that,  whether  or  not 
the  widow's  interest  in  the  particular  villages  was  capable  of  being 
attached,  inasmuch  as  the  order  asked  for  by  the  widow's  application  was 
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practically  an  order  under  s.  312  of  the  Code  of  Civil  Procedure,  an  appeal 
under  s.  10  of  the  Letters  Patent  would  uot  lie.  BANSIDHAR  v.  GULAB 
KUAR,  16  A.  443  =  14  A.W.N.  (1894)  146  ...  288 

(56)  Ss.  268,  274— See  EXECUTION  OP  DECREE,  18  A.  469. 

(57)  Ss.  268,  485,  486— Attachment  of    debt    by    third    party— Attachment    not 

prohibitory  of  suit  by  creditor  against  debtor — Limitation — Act  No.  XV  of 
1877,  ss.  15,  19— Acknowledgment  of  debt— Powers  of  Sarbarahar.—Ao 
attachment  before  judgment  under  s,  485,  Civil  Procedure,  issued  by  a 
Court  at  the  instance  of  a  third  party,  prohibited  the  creditor  from 
recovering,  and  the  debtor  from  paying,  the  debt ; — Held,  that  an  order  in 
those  terms  was  not  an  order  staying  the  institution  of  a  suit  within  the 
meaning  of  e.  15  of  the  Limitation  Act  No.  XV  of  1877. 

8hib  Singh  v.  Sita  Ram  referred  to  and  approved, — the  same  rule  relating 
to  all  attachments  whether  before  or  after  judgment,  couched  in  similar 
terms.  The  person  restrained  from  receiving  payment  may,  nevertheless, 
assert  his  right  in  a  suit  for  the  money  due. 

A  debtor,  since  deceased,  had  executed  a  bond  to  his  creditor.  The  heir  of 
the  debtor  having  been  disqualified,  and  a  sarbarakar  of  the  estate  having 
been  appointed,  the  latter  had  executed  a  mulchtarnamah  or  power-of-attor- 
ney  empowering  an  agent  to  act  in  reference  to  the  land,  and  the  charges 
thereon.  The  agent  admitted  the  debt  : — 

Ecld  that,  on  the  construction  of  the  power  given  to  him,  authority  to  the 
agent  to  acknowledge  a  personal  liability  of  the  debtor  and  his  heir,  with- 
in the  meaning  of  s.  19  of  Act  No.  XV  of  1877,  could  not  be  implied. 

It  was  doubted  whether  the  sarbarakar,  not  having  been  appointed  guardian 
of  the  heir,  could  have  made  scoh  an  acknowledgment  herself. 

Another  acknowledgment,  a  notice  from  the  Collector,  as  agent  for  the  Court 
of  Wards,  admitting  the  estate's  indebtedness  to  the  original  holder  of 
the  bond,  was  relied  upon.  In  addition  to  the  bond-debt  now  in  suit, 
another  sum,  due  on  a  mortgage,  was  claimed  by  the  same  creditor,  and 
the  terms  of  the  notice,  would  apply  to  either  : — ' 

Held  that,  the  debt  referred  to  in  the  notice  not  having  been  identified  with 
the  bond-debt  in  suit,  acknowledgment  of  the  latter  by  the  Collector  was 
not  established  within  s.  19.  • 

The  oral  evidence  of  the  Collector  as  to  his  intention  was  not  admissible  to 
construe  the  notice,  but  accompanying  circumstances  might  be  shown 
and  considered.  BETI  MAHARANI  v.  THE  COLLECTOR  OP  ETAWAH, 

17  A.  198  (P.G.)  =  22  I.A.  31  =  6  Bar.  P.C.J.  551  ...  452 
(68)  8-  276 — Execution  of  decree —  Attachment— Alienation— Lease  of  property 

under  attachment. — Held  that  a  zari-peshagi  lease  and  an  ordinary  agricul- 
tural lease  made  by  a  judgment-debtor  of  property  under  attachment 
were  alienations  which  were  void  by  reason  of  the  prohibition  contained 
in  s.  276  of  the  Code  of  Civil  Procedure.  DEBI  PRASAD  v.  BALDEO, 

18  A.  123  =  16  A.W.N.  (1896)   13  ...          788 

(59)  S-  278,  et\segq.— Execution  of  decree — Effect  of  order  under  s.   278.— An 

order  in  favour  of  one  of  several  decree- holders  on  an  objection  under 
s.  278  of  the  Code  of  Civil  Procedure  does  not  enure  for  the  benefit  of  other 
decree-holders  who  are  not  parties  to  the  proceedings  under  s.  278.  JAGAN 
NATH  v.  GANESH,  18  A.  413  =  16  A.W.N.  (1896)  129  ...  981 

(60)  8s.  275,  279— Bee  BURDEN  OF  PROOF,  18  A.  369. 

(51)  Ss.  278,  283— Execution  of  decree — Application  in  execution  department 
— Separate  suit — Remedy  under  s,  283  not  excluded  by  previous  applica- 
tion under  s.  278.— The  provisions  of  s.  278  of  the  Code  of  Civil  Procedure 
and  the  sections  immediately  succeeding  are  not  exclusive  of  the  remedy 
provided  by  s.  283  of  the  Code.  SUNDAR  SINGH  v.  GHASI,  18  A.  410  = 
16  A.W.N.  (1896)  126  ...  979 

(62)  St.  278,  283 — Suit  by  claimant  to  attached  proparty — Declaratory ;  relief — 
Two  declarations  or  one— Ccurt-fae.—  Where  *  claimant  whose  objection 
under  s.  278  of  the  Code  of  Civil  Procedure  has  been  disallowed  brings  a 
suit  and  makes  the  judgment-creditor  who  was  trying  to  execute  the 
decree  the  sole  defendant  to  the  suit,  a  claim  for  a  declaration  that  the 
property  under  attachment  was  the  plaintiff's  property  and  not  liable  to 
attachment  in  execution  of  the  decree  of  the  defendant  is  a  claim  for  only 
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one  declaration,  and  foe  such  purposes  and  in  such  a  suit  it  is  immaterial 
whether  the  claim  is  that  the  property  is  the  plaintiff's  and  not  liable  to 
attachment,  or  that  the  property  is  the  plaintiff's  as  against  the  defendant's 
right  to  attach  and  that  the  order  of  attachment  should  be  cancelled.  But 
where  the  person  objecting  under  s.  278  ot  the  Code  brings  hia  suit  and 
makes  not  only  the  pxecutiou  creditor  in  the  attachment  proceedings 
bat  also  tho  judgment-debtor  in  those  proceedings  parties  to  the  suit,  and 
asks  for  a  declaration  of  the  plaintiff's  title  to  the  property  under  attach- 
ment as  against  the  judgment-debtor,  and  also  asks  for  a  declaration  in 
denial  of  the  judgment-creditor's  right  to  bring  that  property  to  sale  in 
execution  of  the  judgment-creditor's  decree,  there,  there  are  two  substan- 
tial declarations  asked  for.  MOTI  8INQH  v.  KAUNSILLA,  16  A.  308  (F.B.) 
=  14  A. W.N.  (1891)  109  ,..  201 

(63)  S.  283— Jurisdiction—  Valuation  of   suits— Act  No.   XII  of  1887  (Bengal, 

<£c.,  Civil  Courts  Act],  *s.  19,  21— Act  No.  I  of  1887  (General  Clauses  Act), 
s.  3,  cJ.  (13).— When  the  only  parties  to  a  suit  under  s.  283  of  Act  No.  XIV 
of  1882  are  the  execution-creditor  or  his  representative  on  one  side, 
as  plaintiff  or  as  defendant,  and  the  claimant-objector  or  his  representative 
en  the  other,  and  tbf  SO'PI  question  in  fcbe  suit  bo-ween  such  parties  is  the 
question  whether  the  property  attached  in  execution  of  r.he  decree  of 
the  execution-creditor  is  or  is  not  liable  to  be  attached  and  sold 
in  execution  of  the  decree  of  the  execution-creditor,  the  value  of 
the  suit  within  the  meaning  of  sa.  19  and'  21  of  Act  No.  XII  of 
1887,  which,  by  ol.  (13)  of  e.  3  of  Aon  No.  I  of  1887,  means  "  the 
amount  or  value  of  the  subject-matter  of  the  suit,"  is  the  value  of  the 
property  sought  to  be  sold  in  execution  of  the  decree,  when  the  amount 
of  tho  decree  exceeds  the  value  of  the  property,  and  the  value  of  so  much 
of  the  property  sought  to  be  sold  as  will  ou  a  sale  satisfy  the  amount 
sought  to  be  realized  by  the  sale,  when  the  value  of  the  property  attached 
exceeds  the  amount  sought  to  be  realizsf?,  and  that  in  such  latter  case 
the  amount  which  it  is  sought  to  realise  by  a  sale  under  the  decree  may 
bo  taken  as  tho  value  of  that  portion  of  the  property  the  sale  of  which 
will  theoretically,  although  possibly  not  in  practicable  sufficient;  to  satisfy 
thr  amount  sought  to  be  realised  by  a  sale. 

But  when  in  a  puit  under  o.  283  of  Act  No.  XIV  o:  1882  the  claimant-objector 
makes  the  judgment-debtor  or  his  representative  a  psrty  as  defendant  to 
the  suit,  the  proporty  attached  must  be  regarded  as  the  subject-matter  of 
the  suit,  '-ma  the  value  of  the  suit,  within  che  meaning  of  BS.  19  and  21 
of  Act  No.  XII  of  1837  must  be  the  value  of  the  property  attached, 
whether  such  value  exceed*  or  is  le^s  than  tbe  amount  which  is  sought  to 
be  realised  by  the  sale  of  property  in  execution  of  the  decree.  DWARKA 
DAS  v.  KAMESHAK  PRASAD,  17  A.  69=»15  A. W.N.  (1995)  3  ...  359 

(64)  S   285 — Execution  of  decree — Attachment  of  the  same  property  by  two  Courts 

of  different  grades. — The  operation  of  s.  285  of  the  Code  of  Civil  Procedure 
is  not  effected  by  the  fact  that  prior  to  the  attachment  made  by  the  Court 
of  higher  grade  proceedings  subsequent  to  attachment  may  have  taken 
place  in  tbe  Court  of  lower  grade  in  execution  of  the  decree  of  that  Court. 
BALKISHEN  v,  NARAIN  DAS,  18  A.  318  =  16  A. W.N.  (1896)  93  ...  933 

(65)  S.  285 — Execution  of  decree — Money  attached  in  exicution    in  tivo  Courts — 

"  Court  of  highest  grade" — -Mztnsi/'s  Court — Small  Cause  Court.— la  the 
North-Western  Provinces  the  Court  of  a  Munsif  must,  for  the  purposes  ol 
e.  285  of  the  Code  of  Civil  Procedure,  be  regarded  as  of  a  higher  grade 
than  a  Court  of  Small  Ciusef.  So  held  by  Edge,  C.J.,  Tyrrell,  Burkitt 
and  Aikman,  Knox.  J  ,  dissentiente.  Per  Knox,  J.  The  respective  func- 
tioua  of  a  Munsif's  Court  and  of  a  Court  of  Small  Causes  in  the  North- 
Western  Provinces  are  such  that  the  Courts  do  not  admit  of  the  compari- 
son implied  by  the  term  "  grade  "  being  instituted  betwaen  them  for  the 
purposes  of  s.  285  of  the  Code  cf  Civil  Procedure.  BALLU  RAM  v.  RAGHU- 
BARDIAL.  16  A.  11  |F.B.)  =  13  A. W.N.  (1893)  211  ...  Q 

(66)  Ss.    297,    318,    319  —  Execution    of  decree— Executing    Court  delivering 

possession  of  property  not  specified  in  salt  certificate — Revision — Practice. — 
In  execution  of  a  decree  against  several  joint  judgment-debtors  certain 
immoveable  property  was  proclaimed  for  sale.  The  sale  proclamation 
described  the  property  are  so  many  biawas  and  biswausisia  certain  villages 
amounting  to  a  certain  area.  The  judgment-debtors  possessed  property  in. 
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those  villages  over  and  above  that  sought  to  be  sold,  The  property  as 
above  described  was  sold  and  certificates  of  sale  were  granted  which  in 
terms  followed  the  description  contained  in  the  proclamation  of  sale. 
The  decree-holders  purchased  the  property  so  sold  and  applied  for  posses- 
sion thereof,  but  in  their  application  they  inserted  a  detail  of  the  specific 
shares  of  property  held  by  the  several  judgment-debtors,  over  which  they 
prayed  for  possession.  The  Court;  executing  the  decree  went  into  the 
question  of  the  specification  of  shares  and  ordered  possession  to  be  deli- 
vered over  certain  specific  shares  of  the  several  judgment-debtors. 
Held  that,  under  the  circumstances  described  above,  the  High  Court  would 
interfere  in  revision  under  p.  622  of  the  Code  of  Civil  Procedure, 
although  it  was  possible  chat  the  matters  complained  of  might  be  grounds 
fora  separate  suit.  GHULAM  8HABBIB  v.  DWABKA  PRASAD,  18  A.  163  = 
16  A.W.N.  (1896)  18  ...  814 

(67)  S.  311 — Execution  of  decree— Application  to  set  aside  sale  in  execution— Plea 
to  jurisdiction  of  executing  Court  not  admissible  in  an  application  under 
s,  311. — Htld  that  in  an  application  unaer  p.  311  of  the  Code  of  Civil 
Procedure  to  set  aside  a  sale  in  execution  of  a  decree  it  is  necessary 
for  the  applicant  to  show  not  only  that  there  has  been  a  material 
irregularity  in  publishing  or  conducting  the  sale,  but  also  that  substan- 
tial injury  had  been  sustained  in  consequence  of  such  material  irregularity. 
Held  also  thaf  in  such  an  application  it  is  not  competent  to  the  applicant 
to  raise,  nor  to  the  Court  to  entertain,  any  plea  to  the  jurisdiction 
of  the  Court  executing  the  decree,  as,  for  example,  a  plea  that  the 
property  sold,  or  part  of  it,  was  ancestral  and  ought  to  h^vo  been  sold  in. 
accordance  with  the  provisions  of  a.  8UO  of  the  Code.  SHIRIN  BEGAM 
v.  AGHA  ALI  KHAN,  18  A.  141  =  16  A  W.N.  (1896)  9  ...  800 

(68)  S.  311 — Execution  of  decree  —  Application  to  set  aside  sale  in  execution 

— What  application  must  prove. — It  is  not  sufficient  for  an  applicant  under 
s.  311  of  the  Code  of  Civil  Procedure  to  show  that  there  has  been 
material  irregularity  in  publishing  or  conducting  a  sale,  and  that  a  price 
below  >>he  market  value  has  been  realised  ;  but  he  must  go  on  to  connect 
the  one  with'the  other,  that  i,°,  the  loss  with  the  irregularity,  as  effect  and 
cause  by  means  of  direct  evidence.  JAGAN  NATH  v.  MAKUND  PRASAD 

AND  BALDEO  PRASAD,  18  A.  37  =  15  A.W.N.  (1895)  154  ...         730 

(69)  Ss.     312,    320,    588,  cl.  (16)— Act    No.  VII  of  1838.  ss.  30,  55— Execu- 

tion of  decree — Dwee  transferred  to  Collector  for  execution — Suit  by 
auction-purchiser  to  confirm  sale  set  aside  b;/  the  Collector, — A  decree 
was  transferred  10  the  Collector  for  execution  A  sale  was  held  by  the 
Collector  under  that  decree.  Subsequently  thr,t  sale  was  set:  aside  by  the 
Collector  by  an  order  under  section  312  of  the  Code  of  Civil  Procedure. 
A  person  who  had  been  an  auction -purchaser  at  the  sale  so  sot  aside 
brought  a  suit  in  a  civil  Court  to  have  the  sale  restored  and  confirmed. 
Held  that  puoh  a  suit  would  not  lie. 

Azimuddin  v.  Baldeo  and  Bandi  Bibi  v.  Kalka  referred  to  and  held  to  be 
oo  longer  applicable  by  reason  of  the  changes  effected  in  the  law  by  Act 
No.  VII  of  1888,  but  th<5  judgment  of  Oldfield,  J.,  in  the  former  case 
approved.  SHIV  SINGH  v.  MUKAT  SINGH,  18  A.  437  =  16  A.W.N.  (1896) 
135  ...  997 

{70)  S.  317 — Execution  of  decree — Application  for  execution  against  a  person 
alleged  10  be  the  beneficial  owner,  though  not-  the  certified  purchaser. — The 
provisions  of  s.  317  of  the  Code  of  Civil  Procedure  contemplate  suits 
between  the  certified  purchaser  and  the  beneficial  owner,  and  will  not 
operate  so  as  to  bar  a  third  party  from  asserting  that  the  certified  pur- 
chaser is  not  the  beneficial  owner.  THE  UNCOVENANTED  SERVICE 
BANK,  LIMITED  v.  ABDUL  BARI,  18  A.  461  =  16  A.W.N.  (1896,  151...  1013 

(71)  S-  320 — Execution  of  decree — Poiver  of  Collector  to  deal  with  money  realised 
through  his  Court  in  execution  of  a  Civil  Court's  decree. — Where  a  decree 
has  baen  sent  to  the  Collector  for  execution  under  s,  320  of  the  Code  of 
Civil  Procedure  he  holds  any  money  which  may  be  realized  in  execution  of 
such  decree  at  the  disposal  of  the  Civil  Court  by  which  the  decree  has  been 
sent  to  him  for  execution,  and  he  is  not  competent  to  distribute  such 
money  in  contravention  of  an  order  from  the  Civil  Court.  TAPESRI  LAL 

v.  DEOEINANDAN  RAI,  16  A.  1=13  A.W.N.  (1893)  180  ~. 
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(72)  Ss.  322,  325,326— Act  No.  X  of  1877— Execution  of  decree— Right  of  creditor 

under  a  simple  money  decree  obtained  after  property  liai  been  taken  over  by 
the  Collector  to  be  entered  in  list  of  creditors  prepared  under  s,  322-/J. 
—  Held  that  the  assignees  of  a  decree  (or  money  obtained  against  a  person 
whose  property  had  been  taken  over  by  the  Coileotor  under  s.  326 
of  Act  No.  X  of  1877,  whilst  such  property  was  under  the  management  of 
the  Coileotor.  were  not  entitled  to  be  placed  on  the  list  of  creditors  prepared 
by  the  Collector  under  B.  3-22  of  Aot  No.  XIV  of  1882  ;  and  that  in 
any  case  application  to  be  placed  on  the  said  list  of  creditors  should  have 
been  made  to  the  Collector  and  not  to  the  District  Judge.  MURARI  DAS 
v.  THE  COLLECTOR  OF  GHZIPUR,  18  A.  313  =  16  A.W.N.  (1896)  77  ...  914 

(73)  Ss.  328,  331 — Execution  of  decree — 'Resistance  or  obstruction  to  execution- 

Complaint  -Limitation — Renewal  of  resistance  or  obstruction— Fresh  cause 
of  action— Estoppel. —  The  period  of  limitation  provided  for  in  s.  328 
of  the  Code  of  Civil  Procedure  is  a  limitation  which  governs  a  cause  of 
action  arising  out  of  a  particular  resistance  of  obstruction.  So  far  as  thau 
resistance  or  obstruction  is  concerned,  the  decree-holder,  if  he  wishes  to 
take  proceedings  under  s.  828,  must  do  so  within  one  month  from 
the  time  of  suoh  resistance  or  obstruction.  But  the  bar  created  by  tho 
limitation  imposed  by  the  section  does  not  extend!  to  and.  bold  good  so  as 
to  bar  complaints  against  acts  of  resistance  or  obstruction  made  upon  fresh 
proceedings  taken  by  the  decree-holder.  NARAIN  DAS  v.  HAZARI  LAL, 
18  A.  233=  16  A.W.N.  (1396)  84  ...  862 

(74)  Ss.  335,  334  ;  2,   244. — Execution  of  decree — Application    by   usufructuary 

mortgagee  ejected  by  auction-purchaser  to  be  restored  to  possession — Repre- 
sentative of  party  to  iuit — Aucticn-purchaser  who  was  also  assignee  of 
decree. — In  a  suit  for  sale  upon  a  mortgage  the  plaintiff  having  obtained  a 
decree  assigned  the  same,  and  ths  assignee  brought  the  property  decreed 
to  be  sold  to  sale  and  purchased  ic  himself  and  obtained  possession.  A 
usufructuary  mortgagee  of  the  property  who  had  been  a  party  to  the  PUII 
and  in  whose  favour  the  decres  was,  in  so  far  that  i;  declared  his  right  to 
continue  ^n  posstsnion,  applied  to  be  restored  to  possession  and  obtained  an 
order  in  his  favour.  Thereupon  the  assignee,  auction-purchaser,  applied 
in  revision  to  have  tha  order  restoring  the  usufruotury  mortgagee  to  pos- 
session 'Set  aside. 

Held,  that  tbe  order  in  question  was  an  order  which  could  properly  be  made 
under  s.  335  of  tbe  Code  of  Civil  Procedure,  and,  being  unappealable,  an 
application  for  revision  thereof  might;  lie. 

The  suction-purchaser,  though  be  happened  also  to  be  the  assignee  of  the 
decree,  wt-s  not  a  representative  of  a  party  to  the  suit  within  the  mean- 
ing of  s.  244,  nor  was  the  usufructuary  mortgagee  a  judgment-debtor 
within  the  meaning  of  s.  334  or.  335,  but  he  was  a  person  other  thau  a 
judgment-rlebtor,  within  the  meaning  of  s.  335.  SABHAJIT  y.  SRIiGOPAL, 
17  A.  222  (F.B.)=  15  A.W.N  (1395)  64  ...  467 

{75)  S-  335 — Bond  for  production  of  judgmint-de'jtor— Conditions  in  bond  unpro- 
vided for  by  s.  336.— Where  in  a  bond  under  s.  336  of  the  Co^  of  Civil  Pro. 
cedure,  besides  the  usual  covenants  to  produce  the  judgment  debtor  before 
tbe  Court,  acd  that  judgment  debtor  would  apply  to  be  declared  an 
insolvent,  further  stipulations  ware  contained  as  to  what  should  happen  if 
the  judgment-debtor's  application  to  be  declared  insolvent  were  refused,  it 
was  held  that  the  letter  stipulations  were  not  suoh  as  were  contemplated  by 
s.  33(<  and  could  not  be  enforced  under  that  section.  JANKI  DA.S  y.  RAM 
PARTAB,  16  A.  37  =  13  A.W.N.  (1893)  203  ...  25 

(76)  Ss.  350,  359— Insolvency— Powers  ezercisable  by  Court  under  s.  359 — With- 
drawal of  application  by  applicants  loithout  permission  fa  renew —Court 
not  competent  fa  make  payment  of  costs  a  condition  precedent  to  the  granting 
of  permission  to  withdraw. — A  Court  acting  under  s.  359  .of  the  Code  of 
Civil  Procedure  may,  on  the  motion  of  a  creditor  under  certain  circum- 
stances, order  the  imprisonment  of  nn  applicant  for  a  declaration  of  insol- 
vency or  it;  may,  under  certain  circumstances  of  its  own  motion,  send  -the 
applicant  to  be  dealt  with  by  a  Magistrate  ;  but .  it. cannot,  unless  moved 
by  »  creditor,  pass  an  order  of  imprisonment  under  that  section  ;  and  if  on 
the  motion  of  a  creditor  it  has  ordered  the  imprisonment  of  the  applicant 
it  cannot  subsequently  act  under  the  last  clause  of  s.  359, 
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Where,  an  application  for  a  declaration  of  insolvency  having  been  filed,  the 
applicant  asked  and  obtained  permission  to  withdraw  the  application 
absolutely,  i.e.,  without  permission  to  renew  the  application,  it  was  held 
that  the  Court  could  not  make  the  payment  by  tbe  applicant  of  the 
opposing  creditor's  costs  a  condition  precedent  to  tbe  granting  of  such 
permission  so  as  to  enable  tbe  Court  subsequently  to  revive  tbe  proceedings 
commenced  by  the  application,  but  that  snob  proceedings  were  finally 
determined  by  the  applicant's  withdrawal.  HAIDAR  SHAH  v.  JAMNA  DAS, 
17  A.  156=15  A. W.N.  (1895)  43  ...  425 

(77)  S.  351  (d)— Insolvency— "  Other  act  of  bad  faith" — Act  of  bad  faith  committed 

by  applicant  for  declaration  of  insolvency  antecedently  to  his  application. — 
The  exprepsion  "  any  other  act  of  bad  faith  "  as  used  in  ?.  351,  ol.  (d)  of 
tbe  Code  o£  Civil  Procedure  means  any  act  of  bad  faitb  not  before  mention- 
ed in  P.  351  which  bears  directly  upon  the  conduct  of  the  debtor  in  the 
matters  leading  up  to  his  application  for  insolvency,  and  will  not  ezolude 
any  act  of  bad  faith  by  which  he  has  incurred  a  ;  hen  still  subsisting  liabi- 
lity to  any  of  his  creditors,  whether  tbe  particular  creditor  is  or  13  not  the 
creditor  whose  decree  is  in  execution,  and  whether  or  not  the  bad  faith  ia 
connected  with  tbe  liability  which  has  resulted  in  that  decrea.  GOFAL 
DAS  v.  BIHARI  LAL,  17  A.  218  (P.B.)-15  A. W.N.  (1895)  63  ...  464 

(78)  Ss.  351.  355,  356,  357 — InsrivMt  bitf,  undischarged  judgment  dsbtcr — Appli- 

cation by  scheduled  creditors  to  sell  subsequently-acquired  property  of  the 
insolvent— Civil  Procedure  Code,  f.  58S,  cL  (17)— Appeal. — The  provisions 
of  s.  357  of  the  Code  of  Civil  Procedure  are  not  applicable  until  the  insol- 
vent has  been  discharged  under  s.  H51  or  s.  355  of  the  Code.  Hence 
where  some  of  tbe  scheduled  creditors  of  a  judgment-debtor,  who  had  been 
declared  an  insolvent  and  in  respeot  of  whose  property  a  receiver  has  been 
appointed,  but  who  had  not  been  discharged,  presented  an  application  to  the 
Court,  purporting  to  be  made  under  s.  357  of  the  Code  of  Civil  Procedure, 
praying  for  the  sale  of  certain  property  which  had  coma  by  inheritaaco  to 
the  judgment-debtor,  and  the  Court,  also  purporting  to  aot  under  s.  357 
of  the  Cede,  made  au  order  on  such  application  allowing  the  property  in 
question  to  be  released  from  attaohmeut  on  deposit  by  the  insolvent  of 
one  third  of  the  schedule  debts  :  it  was  held  that  although  the  Court 
might  have  actod  under! s.  356  of  the  Code,  yet  as  its  order  purported  to 
be  under  s,  357,  it  was  ultra  vires  and  must  be  set  aside.  Held,  also  that 
the  above  mentioned  order  was  appealable  as  an  order  under  s.  357  by 
virtue  of  a.  588,  o).  (17)  of  the  Code  of  Civil  Procedurp.  GANESHI  LAL 
v.  MUSABRAT  ALI  AND  GlRWAR  LAL  V.  MUSARRAT  ALI,  1G  A.  1J34  = 
14  A. W.N.  (1894)  71  ...  152 

(79)  S.  365 — Nan- joinder— Death  of  appellant  during  pendency  of  appeal — One 

only,  of  three  representatives  brought  upon  the  record — Abatement  of  appeal. 
—  The  words  "  the  legal  representative  "  in  F.  365  of  the  Code  of  Civil 
Procedure  must,  where  there  are  more  than  oce  legal  representative,  be 
read  in  the  plural.  Hence,  where  a  sole  appellant  died  during  the  pendency 
of  his  appeal,  leaving  three  legal  representatives,  and  only  one  of  such 
legal  representative?,  was  brought  upon  the  record  in  tbo  place  of  the 
deceased  appellant  within  the  prescribed  period  of  limitation  '•  Held,  that 
the  appeal  must  aouce.  Either  all  the  legal  representatives  of  the  deceased 
appellant  should  have  been  brought  upon  the  record  as  appellants,  or,  if 
any  bad  refused  to  be  joined  as  appellants,  they  should  have  bean  brought 
on  as  respondents.  GHAMANDI  LAL  v.  AMIR  BEGAM,  16  A.  211=14 
A.W.N.  (1894)  22  ...  136 

(80)  S.  366— Order  rejecting  application  for  suit  to  abate— Appeal. —Held,   that 

an  order  rejecting  an  application  that  a  suit  might  be  Declared  to  have 
abated  by  reason  of  the  death  of  the  plaintiff  and  tbe  invalidity  of  an 
application  to  the  Court  to  bring  his  legal  representative  on  to  the  record 
was  not  cue  of  tbe  orders  contemplated  by  s.  366  of  the  Code  of  Civil 
Procedure  and  that  no  appeal  would  lie  therefrom.  BHAGWAN  DAS  v. 
THE  MAHARAJA  OF  BHARTPUR,  17  A.  286  =  15  A.W.N.  (1895)  78  ...  509 

(81)  Ss.  366,  588 — Abatement  of  suit — Appeal — No  appeal  will   lie  from  an  order 

under  the  first  paragraph  of  e.  366  of  the  Code  of  Civil  Procedure,  such 
order  neither  amounting  to  a  decree  nor  being  specifically  appealable 
under  s.  588.  HAMIDA  BlBI  v.  ALI  HUSEN  KHAN,  17  A.  172  =  15  A.W.N. 
(1895)  42  ...  438 
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(82)  8.  368— See  COMPANIES  ACT  (VI  OP  1882),  18  A.  156. 

(83)  Ss.  372,  532 — Devolution  of  interest  during  pendency  of  suit — Assignment  of 

decree  prior  to  appeal— Apvlication  to  substitute  name  of  assignee  as  res- 
pondent to  appeal — "Suit." — AD  application  was  made  by  an  appellant  to 
substitute  fee  the  name  of  a  person  originally  named  as  respondent  to  the 
appeal  tbe  name  of  a  person  to  whom  the  decree  had  bean  assigned  before 
the  filing  of  the  appeal,  such  application  being  made  more  than  two  years 
after  notice  of  the  assignment  had  reached  the  appellant.  The  person 
whose  name  was  so  sought  to  be  substituted  as  respondent  objected  to 
being  placed  upon  tbe  record  of  the  appeal.  Held,  that  the  name  of  the 
proposed  respondent  should  not  be  placed  on  the  record. 

Semble,  that  section  372  of  the  Code  of  Civil  Procedure  does  not  apply  to  a 
case  where  tbe  devolution  of  interest  occurs  between  tha  time  of  tbe  pass- 
ing of  a  decree  and  the  time  of  the  filing  of  an  appeal  from  that  decree. 

THE  COLLECTOR  OF  Muz  4FFARNAGAR  v.  HUSAINI  BEGAM,  ISA.  86= 

15  A.W.N.  (1895)  232 

(84)  Ss.  372,  582— Appeal — Devolution  of  interest  pending  appeal —Amy  of  par- 

ties in  appeal— Beview.—Hild  ihat  a.  372  of  the  Coae  oi  Civil  Procedure 
applies  as  well  to  the  c.ne  of  a,  dovilutionof  interest  pending  an  appeal  as 
to  the  case  of  a  devolution  of  interest  pending  a  suit. 

Eeld,  also  that  a  person  may,  under  s.  372,  be  added  or  substituted  as  a 
pariy either  on  his  own  application  or  on  tbe  application  of  one  of  tbe 
parties  already  OQ  the  record. 

Held,  also  that  an  application  by  a  respondent  to  aa  appeal,  whose  interest 
had  at  one  time  been  represented  by  an  official  receiver,  to  replace  upon  the 
record  of  the  appeal  as  a  party  respondent  the  name  of  such  official  recei- 
ver, which  had  been  struck  off  owing  to  a  misrepresentation  of  fact 
might  be  treated  as  an  application  for  review  of  the  order  striking  off  the 
name  of  tho  official  receiver.  In  the  matter  of  the  petition  of  SARAT 
CHANDRA  SINGH,  18  A.  285  =  16  A.W.N.  (1396)  45  ...  896 

•(85)  S.  373—"  Order  "— "  Dioree  "—Appeal— An  order  under  s.  373  of  the  Coda 
of  Civil  Procedure  allowing  a  plaintiff  to  withdraw  his  auit  with  leavs  to 
bring  another  suit  on  tbe  same  cause  of  action  is  not  appealable,  being 
neither  one  of  the  orders  specified  in  s.  598  nor  a  decree  within  the  mean- 
ing of  a-  2  of  tbe  said  Code.  JAQDESH  CHAUDHRI  v.  TULSHI  CHAU- 
DHRI,  16  A.  19-13  A.W.N.  (1893)  159  ...  13 

<86)  S.  373 — ':  Order  "— "  Decree" — Appeal.— An  order  under  s.  373  of  the  Code 
of  Civil  Procedure  allowing  a  plaintiff  to  withdraw  his  suit  with  liberty  to 
bring  a  fresh  suit  on  the  same  o^use  of  action  is  not  appealable,  not  being 
a  decree  within  tha  meaning  of  e.  2  of  the  Code,  nor  one  of  the  orders 
from  which  an  appeal  is  allowed  by  s.  588.  GENDA  MAL  v.  PlRBHU 
LAD,  17  A.  97  =  15  A.W.N.  (1895)  17  ...  387 

(87)  Ss  373,  43 — Withdrau-al  cfsustivith  permission  to  bring  a  fresh  suit  on 

the  same  cans?  of  action— Effect  of  such  withdrawal. — Where  a  suit  is 
withdrawn  with  permission  under  the  first  paragraph  of  s.  373  of  the  Code 
of  Civil  Procedure,  the  effect  is  to  leave  the  parties  in  the  same  position 
as  that  in  which  they  would  have  been  if  the  suit  bad  never  been  brought. 
A  plaintiff,  therefore,  who  has  obtained  au  order  under  E.  373  of  the  Code, 
will  not  be  debarred  by  s.  43  from  claiming  in  a  subsequent  suit  a  relief 
which  he  might  have  included,  bat  did  not,  ia  the  suit  which  he  was  per- 
mitted to  withdraw.  BEHARI  LAL  PAL  v.  SRIMATI  BARA.N  MAI  DASI, 
17  A.  53  =  14  A.W.N.  (1894)  201  ...  358 

(88)  8a.  373,  619—320  EXECUTION  OF  DECREE,   17  A.  10S. 

489)  8.  403,  et  seqq— Application  for  leave  to  sue  in  form*  pauoerip — Subsequent 
payment  of  Court-fees  as  for  a  regular  suit—  Limitation- Act  No. XV  of  1877, 
s,  4,  sch.  ii,  art.  104 — .A.B.  applied  for  leave  to  «ue  as  a  pauper  for  the 
recovery  of  certain  dower  alleged  to  be  due  to  her.  Upon  her  right  to  sue 
as  a  piuper  being  disputed  by  tbe  persons  proposed  by  her  in  her  applica- 
tion for  leave  to  sue  as  pauper  aa  defendants  to  the  suit,  A.B.  paid  into 
Conr*,  the  Court-fee  necessary  for  a  regular  suit  to  recover  the  amount 
claimed,  and  prayed  that  her  original  application  might  be  treated  as  the 
plaint  in  the  suit  and  the  suit  proceeded  with  in  the  ordinary  manner.  In 
the  meantime,  however,  the  period  of  limitation  prescribed  by  art.  101  of 
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eoh.  ii  of  Act  No.  XV  of  1877  for  a  suit  to  recovery  deferred  dower  bad 
expired.  Held,  that  the  suit  was  barred  by  limitation,  and  that  seotion 
5  of  Act  No.  XV  of  1877  could  not  be  applied.  ABBASI  BEGAM  v.  NANHI 
BEGAM,  18  A.  206  =  16  A.W.N.  (1896)  33  ...  843 

(90)  Ss.  403,  409— Application  for  leave  to  sue   iu   forma   p auperis— Application 

refused— Institution  of  regular  suit— Limitation. — When  an  application  for 
leave  to  sue  as  a  pauper  is  refused  and  the  applicant  subsequently  brings 
a  suit  in  the  same  matter  on  a  full  Court-fee,  such  suit  datep,  for  the 
purposes  of  limitation,  from  the  time  of  filing  the  plaint  and  tiot  liom  the 
date  of  the  application  for  leave  to  sue  as  a  pauper.  A  liter  when,  leave 
to  sue  as  a  pauper  having  been  granted,  the  applicant  is  dispaupeced. 
NABAINI  KUAR  v.  MAKHAN  LAL,  17  A.  526  =  15  A.W.N.  (1895)  106  ...  663 

(91)  8,  411—  Suit  in  forma   pauperis— Court-fee  payable  out  cf  the  subject. mat- 

ter of  the  suit— .Mode  of  realization  of  Court-fee  by  Government- — In  a  suit 
brought  zn  forma pauptris  the  plaintiff  was  successful,  and  the  decree  direct- 
ed that  the  Court-fee  which  would  have  been  payable  had  the  suit  not 
been  in  forma  pauperis  ahould  be  the  first  charge  of  the  property  the  sub- 
ject-matter of  the  suit  and  should  be  recoverable  from  the  defendant  in 
the  same  manner  as  the  costs  of  the  suit.  Held,  that  it  was  not  neces- 
sary for  Government  to  bring  a  separate  suit  to  recover  the  Court-fee,  but 
that  the  same  might  be  realized  from  the  property  the  subject  of  the  suit 
by  proceedings  in  execution.  RAM  DAS  v.  THE  SECRETARY  OF  STATE 
FOB  INDIA  IN  COUNCIL,  18  A.  419  =  16  A.W.N.  (1896)  121  ...  985 

(92)  S.  435— Corporation — Suit  by  agent  of  an  unincorporated  society — Ejectment 

— Possessory  title. — A  suit  in  ejectment  as  against  a  trespasser  was  brought 
by  a  person  signing  the  plaint  as  "  for  and  as  Superintendent  and  Prin- 
cipal Officer  cf  the  Estate  of  the  Board  of  Foreign  Missions  of  the  Presby- 
terian Church  of  New  York."  The  plaintiff  was  not  shown  to  be  a  mem- 
ber of  the  Board  nor  did  he  set  up  any  possessory  title  of  his  own.  Held 
that  .inasmuch  as  the  Board  of  Foreign  Missions  of  the  Presbyterian 
Church  of  New  Yerk  was  not  a  corporation  or  company  authorised  to  sue 
and  be  sued  in  the  name  of  an  officer  or  trustee  within  the  moaning  of 
R.  485  of  the  Code  of  Civil  Procedure,  and  also  as  the  person  signing  the 
plaint  in  the  manner  above  described,  did  not  profess  to  be  suing  on 
his  own  -possessory,  title  to  the  land  in  respect  of  which  ejectment  was 
claimed  the  suit  -must  be  dismissed.  YUSUF  BEG  v.  THE  BOARD  OF 
FOREIGN  MISSIONS  OF  THE  PRESBYTERIAN  CHURCH  OF  NEW 
''YORK  IN  AMERICA  THROUGH  THE  REVD.  W.  F.  JOHNSON,  PRINCI- 
PAL OFFICER,  16  A.  420  =  14  A.W.N.  (1894)  154  ...  27^ 

(93)  S.  462 — Minor — Circumstances  necessary    to  make    a  compromise    by    a 

guardian  or  next  friind  en  behalf  of  a  minor  binding  on  the  minor. — In 
order  to  make  an  agreement  or  compromise,  to  which  s,  4.62  of  the  Code 
of  Civil  Procedure  applies,  a  lawful  agreement  or  compromise,  it  is 
necessary  that  the  next  friend  or  guardian  should  ask  the  Court  to  consider 
the  proposed  terms  of  the  agreement  or  compromise,  and,  before  making 
the  agreement  or  entering  into  the  compromise,  should  obtain  permission 
from  the  Court  to  enter  into  the  agreement  or  compromise  proposed.  The 
Court  should  record  the  fact  that  such  application  was  made  to  it  ;  that 
the  terms  nf  the  proposed  agreement  or  compromise  were  considered  by 
the  Court  ;  and  that,  having  regard  to  the  interests  of  the  minor,  the 
Court  granted  leave  to  the  making  of  the  agreement  or  compromise. 
From  the  mere  fact  that  the  Court  passed  the  decree  in  accordance  with 
the  compromise,  it  cannot  be  inferred  that  any  of  those  steps  preliminary 
and  necessary  to  the  making  of  the  decree  have  been  taken  by  the  Court, 

KALAVATI  v.  CHBDI  LAL,  17  A.  581  =  15  A.W.N.  (1895)  126 

(94)  S.  483— Attachment  before  judgment— Siiit  on  hypothecation-bond— Attach- 

ment of  nan- hypothecated  immoveabie  property— Sale  of  hypothecated  pro- 
perty not  necessary  to  satisfy  Court  that  such  property  may  prove  insufficient. 
—8.  483  of  the  Code  of  Civil  Procedure  does  not  refer  exclusively  to  mov- 
able property.  Where  in  a  suit  on  an  hypothecation-bond  the  plaintiff 
sought  to  attach  before  judgment  immoveable  property  of  the  defendant 
other  than  that  hypothecated  ;  Held,  that  it  was  not  necessary,  in  order 
that  the  Court,  might  be  satisfied  that  the  proceeds  of  the  Bale  of  toe  hypo- 
thecated property  were  likely  to  prove  insufficient  to  meet  the  decree  which 
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(be  plaintiff  might  obtain  iu  his  oiiifc,  that  such  property  should  be  actually 
brought  to  sale.  JBlSHABIBAR  SAHAI  v.  8UKHDEVI,  16  A.  186=14 
A.W.N,  (1894)  20  ...  120 

(95)  Ss.  483,  484,  486— Execution  of  decree— Attachment  of  money  deposited  in 

Cou'-t.—Ttie  term  "property  "  as  used  in  as.  483  and  484  of  tbe  Code  of 
Civil  Prooedure  is  wide  enough  to  include  property  of  every  description, 
moveabie  andimmcveable,whebher  in  the  actual  possession  of  the  defendant 
or  of  some  other  person  on  his  behalf  ;  and  the  words  "tbo  Court  may 
require  him  ...  to  proiuoe  =\nd  plaae  at  the  disposal  of  the  Court " 
only  refer  to  such  property  as  is  capable  of  being  produced  in  Court. 
Where  property  orderad  to  b->  aoSa^hnd  is  deposited  in  the  Court  which 
made  the  order  for  attachment,  that  order  is  sufficient  nouce  to  itself 
that  the  property  ordered  to  be  attached  is  to  be  held  subject  to  the 
further  orders  of  the  Court,  and  it  is  not  necessary  that  a  separate  formal 
notice  should  bo  drawn  up.  CHEDI  LAEi  v.  KUARJI  DICHIT,  17  A.  82  =  15 
A.W.N.  (1895)  14  ...  377 

(96)  S.  488  —Order  far  maintenance— Person  against  whom  order  is  sought  a  com- 

petent witness  on  his  cwi  behalf.  —  A  person  against  whom  an  order  for 
maintenance  under  mention  48*}  of  the  Code  of  Criminal  Procedure  is  sought 
is  a  competent  witness  on  his  own  behalf  in  suoh  proceedings.  HlRA  LAL 
v.  SAHBB  JAN,  18  A.  107  =  15  A.W.N.  (1895)  242  ...  777 

(97)  S.  492  —  Execution  of  decree— Application  to  Civil  Court  for  stay  of  sale  in 

execution  of  a  decree  of  a  Court  of  Revenue.— The  term  "  decree  "  as  used 
in  the  Code  of  Civil  Proaedure  does  not  include  the  decree  of  a  Court  of 
Revenue. 

Held,  therefore  th*t  an  application  under  s.  492  of  tne  Code  of  Civil  Pro- 
oedure for  stay  of  sale  in  execution  of  a  decree  of  a  Court  of  Revenue  in  n. 
suic  under  s.  93  cf   Act  XII  of  1881,  canoot  be  entertained  by  a,  Civil 
Court.    ONKAR  SINGH  v.  BHUP  SINGH,  16  A.  496  =  14  A.W.N.  (1894) 
180  ...          322 

(98)  S.  505— Receiver  —Power  of  District  Court  under  s.  505  as  to  appointment  of 

receiver, — The  concluding  words  s.  505  of  the  Code  of  Civil  Procedure — 
"  or  piss  such  order  »a  it  thinks  fit." — must  be  read  as  controlled  by  the 
words  preceding  them,  and  do  not  confer  upon  the  District  Court,  the 
power  itself  to  appoint  a  receiver  not  nominated  by  the  Subordinate  Court. 
AMAR  NATH  v.  RAJ  NATH,  18  A.  453  =  16  A.W.N.  (1895)  ui  ...  1008 

(99)  Ss.  520,    521,  526 — Arbitration-—  Award — Refusal  by    Court  to   file  award 

— "  Grounds  shown". — In  s.  526  of  the  Code  of  Oml  Prooedure  the  word 
"shown"  is  not  equivalent  to  "  alleged"  but  it  13  necessary  that  one  of 
the  grounds  memionad  in  s.  520  or  s.  521  should  be  proved  to  the  satis- 
faction of  the  Court  before  the  Court  is  justified  in  refusing  to  file  the 
award.  JAGAN  NATH  V.  MANNU  LAL,  16  A.  231  =  14  A.W.N.  (1894)  60.  150 

(100)  8s.  521,  522-  Award— Decree  en  judgment  in  accordance  with  an  award 
— Appeal, — Where  a  decree  has  been  made  upon   a  judgment  given  upon 
an    award   and    is    not  in  excess  of  and  is  iti  accordauce  with  the  award, 
an  appeal  from  such    decree    will  lie  on  the  ground  that  the  so  called 
award  upon  which  the  judgment  and  decree  are  based  is  from  oneicause 
or  another  no  award  iu  law. 

Where  an  applicat-ion  to  sat  aside  an  award  on  the  ground  of  the  miscon- 
ducD  of  an  arbitrator  has  been  made  under  s.  521  of  the  Code  of  Civil 
Procedure,  and  suoh  application  has  been  refused  after  judicial  determi- 
nation and  a  decree  made  under  s.  522  of  the  Code,  which  is  in  accord- 
ance with  and  not  iu  excess  of  the  award,  no  appeal  based  upou  any 
similar  ground  will  lie  from  the  decree  so  made.  But  an  appeal  will 
lie  in  the  case  last  mentioned  where,  an  application  to  set  aside  the 
award  on  the  ground  ot  misconduct  of  the  arbitrator  having  been  made, 
the  Court  has  passed  its  decree  without  considering  such  application, 
or  where  the  Court  has  not  allowed  sufficient  time  10  the  parties  to  file 
objection  10  the  award.  IBRAHIM  ALI  v.  MOSHIN  ALI,  18  A.  422  (F.B.) 
=  16  A.W.N.  (1896)  137  ...  987 

(101)  S.  522— Award — Appeal— Grounds  of  appeal  from  a  decree  passed  upon  a 
judgment  in  accordana  with  an  award.— Held  that  an  appeal  would  not  lie 
ironi  a  decree  passed  upon  a  judgment  given  according  to  an  award  merely 
because  there  might  have  been  some  irregularities  in  the  procedure  of  the 
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arbitrator,  such  alleged  irregularities  having  been  considered  by  the  Court 
which  passed  the  decree  and  having  been  found  by  that  Court  not  to  be  of 
such  a  nature  as  to  render  the  award  no  award  in  law.  RAM  DHAN  SINGH 
v.  KABAN  SINGH,  18  A.  414  =  16  A.W.N.  0896)  116  ...  982 

(102)  Ss.  525, 526— Arbitration— Objection  to  application  to  file  an  award  in  Court 

that  one  party  had  not  agreed  to  refer  any  matter  to  arbitration — Jurisdiction 
of  Ccurt  to  determine  whether  the  parties  had  or  had  not  referred  the  matter 
in  question  10  arbitration, — An  objection  to  an  application  made  under 
F.  525  of  tho  Code  of  Civil  Procedure  that  the  parties  had  cot  agreed  to  refer 
to  arbitration  auy  matter,  or  had  agreed  to  refer  some  only  ot  the  matters 
determined  by  the  award,  or  that  the  document  alleged  to  be  an  award 
was  not  an  award  of  the  arbitrators,  is  an  objection  which  must  be  consi- 
dered and  determined  under  s.  526  upon  evidence  by  the  Court  to  which 
the  application  is  made.  AMBIT  RAM  v.  DASBAT  RAM,  17  A.  21  (F.B.)=» 
14  A.W.N.  (1994)  187  ...  337 

(103)  S.  539— See  ACT  XX  OF  1863  (RELIGIOUS  ENDOWMENTS),  18  A.  227. 

(104)  S.  541 — Appeal — Necessity    for    copy   of  decree   appealed   against  accom- 
panying a  memorandiim  of  appeal. — A  memorandum   of  appeal   is  not  a 
good  memorandum  of  appeal  in  law  unless  it  is  accompanied  by  a  copy  of 
the  decree    appealed    against.     CHAMELA  KUAB    v.  AMIB  KHAN,   16  A. 

77  =  13  A.W.N.  (1893)  223  ...  51 

(105)  S.  549— Security  for  costs— Failure  of  appellant  to  file  security — Rejection 

of  appeal — Appeal  from  order  of  rejection— Order  jor  security  not  to  state 
specific  amount  for  which  security  is  required. — An  order  rejecting  an 
appeal  under  s.  549  of  the  Code  of  Civil  Procedure  is  not  appealable  either 
as  an  order  or  as  a  decree. 

Where  a  Court,  acting  under  s.  549  of  the  Code,  orders  an  appellant  to  give 
security  for  costs,  iG  is  not  necessary  that  any  specific  sum  for  which 
security  is  to  be  given  should  be  named  in  the  order  for  security.  It  is 
sufficient  for  the  order  to  direct  the  appellant  tot  furnish  security  within  a 
time  to  be  stated  "for  the  costs  of  the  appeal"  or  "for  the  costs  of  the 
original  suit,"  or  "for  the  costs  of  the  appeal  and  of  the  original  suit." 
LEKHA  v.  BHANNA,  18  A.  101  (F.B.)  =  i5  A.W.N.  (1895)  288  ...  773 

(108)  Ss.  556,  55,  56,  622— Dismissal  of  appeal  for  default  of  prosecution" 
appellant  and  his  pleaders  being  present — Refusal  to  reinstate  appeal — Re- 
medy cf  appellant — Revision. — A  Civil  appeal  was  being  beata  before  a 
Subordinate  Judge,  the  appellant  and  two  pleaders  on  his  behalf  being 
present.  During  the  argument  one  of  the  pleaders  was  called  away  to 
another  Court  and  remained  absent,  and  as  neither  the  other  pleader  not 
the  appellant  was  in  a  position  to  continue  the  argument,  the  Subordi- 
nate Judge  passed  an  order,  purpoting  to  be  under  section  556  of  the 
Code  of  Civil  Procedure,  dismissing  the  appeal  "  for  default  of  prosecu- 
tion." .  An  application  under  section  558  to  reinstate  the  appeal  was 
rejected.  The  appellant  appealed  under  section  588  to  the  High  Court 
against  the  order  under  section  558.  Held  that  no  such  appeal  lay,  as 
the  order  in  question  could  not  have  been  made  under  suction  £56.  But 
the  appellant  was  allowed  to  apply  in  revision  under  section  622  against 
the  order  under  section  556,  and  upon  that  application  it  was  held  that 
the  Court  beJow  had  acted  illegally  and  with  material  irregularity  m  dis- 
missing the  appeal  for  default  under  section  556.  JAWAHIR  SINGH  v. 
DEBI  SINGH,  18  A.  119  =  16  A.W.N.  (1896)  9  ...  785 

(107)  S.  559— Addition  of  a  party  in  second  appeal. — A  Court  cannot  in  a  second 

appeal  act  under  p.  559  of  the  Code  of  Civil  Procedure,  and  add  a  party 
as  a  respondent  unless  such  party  was  a  party  to  the  appeal  below,  and 
this  notwithstanding  that  ha  was  a  party  to  the  suit  in  the  Court  ot  first 
instance.  CHUNNI  v.  LALA  RAM,  16  A.  5  =  13  A.W.N.  (1693)  141  ...  4 

(108)  S.  561— Appeal  — Objections — Withdrawal  of  appeal— Failure  of  objections. 

—If  a,n  appeal  in  which  objections  have  been  filed  under  s.  561  of  the  Code 
of  Civil  Procedure  is  withdrawn,  the  objections  cannot  be  bf ard.  JAFAli 
HUSAIN  v.RANJIT  SINGH,  17  A.  518-15  A.W.N.  (1895)  115  ...  657 

{109 )  Ss.  562, 564,  566,  622— Remand — Refusal  of  Court  of  first  instance  to  record 
evidence  tendered — Refusal  of  Appellate  Court  to  record  additional  evi- 
dence.— The  plaintiffs  in  the  Court  of  first  instance  produced  both  docu- 
mentary and  oral  evidence  in  support  of  their  claim,  The  Court  being 
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satisfied  with  the  documentary  evidence  produced  by  the  plaintiffs  declined 
to  record  the  evidence  of  the  witnesses  tendered  by  them.  The  defendants 
appealed,  and  the  lower  appellate  Court  reversed  the  dporeo  of  the  Court 
of  first  instance,  but  in  its  turn  declined  to  allow  the  plaintiffs  respondents 
to  produce  fresh  evidence  before  it.  On  appeal  by  the  plaintiffs  to  the 
High  Court,  it  was  held  that,  though  there  was  no  section  of  the  Code  of 
Oivii  Procedure  strictly  applicable  to  the  circumstances  of  the  case,  the 
Court  was  warranted  ex  debito  justitiae  iti  setting  aside  all  proceedings  of 
both  Courts  bolow  and  in  directing  the  Court  of  first  instance  to  re-try 
the  case,  admitting  all  admissible  evidence  which  had  previously  been 
tendered  to  the  Court  of  first  instance  and  which  that  Court  had  refused  to 
record.  DUKQA  DlHAL  DAS  v.  ANORAJI..17  A.  29=  14  A.W.N.  (1694;  190.  342 

(110)  Ss.  562,  588,  cl.  (IS)— Act  No.  XII  of  1881  (N.W.P.  Bent  Act),  ss.  190,  191 
— Appeal  from  Court  of  Revenue  to  District  Judge— Remand   by  District 
Judge  under  s.  562  of  the   Civil  Procedure  Code — Appeal   to  High  Court 
fr^m  order  of  remand.— 8.  190  of  Act  No.  XII  of  1881  makes  8.  562  of  Act 
No   XIV   of   1882,    applicable  to   appeals   from  a  Court   of  Revenue  to  a 
District  Judge,  and  where  in   such  a  case  a  District  Judge,  has  made  an 
order  of  remand  under  s.  562,  an  appeal  will  lie   from   such   order  to  the 
High   Court   under   s.  589.    ol.  (28)    of  Act  No.  XIV  of  1882.     PARTAP 
SINGH  v.  NARAIN  DAS,  16  A.  375=»  14  A.W.N.  (1994)  120  ...  244 

(111)  Ss.   562,   588,   591— Order—  Appeal— Conditions  under   which   an  order 
passed  in  th?  course  of  a  suit  maybe  questioned  in  an   appeal  from  the 
decree  in   such  suit. — An  order  made    under  the  Code  of  Civil  Procedure 
trom  which  an  appeal  is  given  under  s.  5SS  of  that  Code  may  be  questioned 
under  s.  591  in  an  appeal   from   the   decree  in   the   euit  if  the   ground  of 
objection  is  stated  m  the  memorandum  of  appeal. 

Held  by  Edge,  C.J.,  aad  Aikman,  J.,  that  s.  591  of  the  Code  of  Civil 
Procedure  does  not  enable  an  appellant  to  avoid  limitation  by  coming  up 
under  s.  591  when  the  only  ground  of  appeal  is  an  order  made  under 
s.  50^.  Section  591  contemplates  two  things — there  being  a  regular  appeal 
about  something  else,  and  in  that  appeal  the  insertion  of  a  ground  of 
objection  under  s.  591.  BHEO  NATH  SINGH  v.  RAM  DIN  SINGH,  18 
A.  19  (F.B.)  =  15  A.W.N.  (Ib95)  1S4  ...  717 

(112)  S.  566 — Unnecessary   reference — Power  of   Court  to  disregard  the  findings 

returned. — A  single  Judge  of  the  High  Court  hearing  a  second  appeal  made 
an  order  of  reference  under  s.  566  of  the  Code  of  Civil  Procedure.  On  the 
return  to  the  reference  thb  appeal  camo  before  another  Judge,  who,  hold- 
ing that  the  reference  was  unnecessary,  and  that  the  original  findings  of 
fact  in  the  Court  below  were  sufficient  to  dispose  of  the  appeal,  disregarded 
the  findings  on  the  reference  and  dismissed  the  appeal.  In  appeal  under 
s.  10  of  the  Letters  Patens  it  was  htid  that  it  was  competent  to  the  Judge 
before  whom  the  appeal  had  subsequently  come  to  disregard  the  findings 
on  thfl  order  of  reterenoe.  MUBARAK  HUSAIN  v.  BlHARI,  16  A.  306=14 
A.W.N.  (1894)  97  ..-  199 

(113)  Ss.  5G6,  574 — Issu?  not  disposed  of  by  the  lower  appellate  Court — Procedure, 

—  la  a  suit  for  money  due  under  a  bond  the  plaintiff  tendered  three 
witnesses  in  tho  Court  of  first  instance  to  prove  execution  of  the  bond. 
That  Court  having  examined  one  of  such  witnesses  declined  to  examine  the 
others,  being  satisfied  on  his  evidence  of  the  genuineness  of  the  bond,  and 
passed  a  decree  in  favour  of  the  plaintiff.  On  appeal  by  the  defendant  the 
lower  appellate  Court  disposed  of  the  sole  issue  in  the  appeal,  r.iz.,  execution 
or  non-execution,  in  the  following  words  : — "  I  do  not  think  the  claim 
made  out  by  the  plaintiff  on  bis  own  evidence." 

Etld,  that  under  the  circumstances  above  deFcribed  it  was  competent  to  the 
High  Court  in  second  appeal  to  act  under  s.  566  of  the  Code  of  Civil  Pro- 
cedure and  refer  an  issue  as  to  the  execution  or  non-execution  of  the  boud 
in  suit  to  the  lower  appellate  Court,  that  issue  having  practically  not  been 
tried  at  all  by  the  said  Court.  GANGA  PRASAD  v.  LAL  BAHADUR 
SINGH,  17  A.  117  =  A.W.N.  (1895)  21  ...  400 

(Hi)  S.  588 — Application  for  refund  of  money  paid  into  Court  by  a  successful 
plaintiff  in  a  suit  for  pre-emption,  the  decree  having  been  set  aside  on  appeal 
—Interest. — A  plaintiff  in  a  pre-emption  suit  obtained  a  decree  and  paid 
into  Court  the  pre-emptive  price  as  stated  in  the  decree,  and  the  money 
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was  drawn  out  of  Court  by  the  vendor.  Subsequently  the  decree  was 
reversed  on  appeal,  and  the  plaintiff  then  applied  under  section  533  of  the 
Code  of  Civil  Prooeduie  for  a  refund  of  the  money  paid  into  Court  as  above 
described  with  interest.  Held,  that  the  pre-emptor  was  entitled  to  a 
refund  of  the  money  together  with  interest  up  to  date  of  re-pajrnent. 
BHAGWAN  SINGH  v".  UMMAT-UL-HASNAIN,  18  A.  262=  16|A.W.N.(1&96)  42.  881 

(115)  S.  684  (c) — Substantial  error  or  defect  in  procedure — Court  proceeding  to 
hear  an  appeal  without  waiting  for  return  of  commission  issued  at  the 
request  of  a  party. — The   intention  of  the  Code  of    Civil  Procedure  ia  that 
when  a  Court  deems  it  necessary  on  the  application  of  a  party  or  otherwise 
that  a  commission  for  local  investigation   should  be  issued,    to  return   to 
that  commission  should  be  before  the  Court    before  it   should   proceed  to 
hear  and  determine  the  case.  MADHO  blNGH  v.  KASHI  SINGH,  16  A.  342 

=  14  A.W.N.  (1894)  112  ...  223 

(116)  S.  586 — Execution  of  decree — Suit  of  the  nature  cognizable  in  Courts  of 

Small  Causes — Appeal. — Where  the  original  suit  is  a  suit  of  the  nature 
cognizable  in  Courts  of  Small  Causes,  and  the  subject-matter  of  the  suit 
does  not  exceed  Rs.  500  in  value,  no  second  appeal  will  lie  in  respect  of  an 
order  made  in  execution  proceedings  relating  thereto.  DIN  DAYAL  v. 
PATEAKHAN,  IS  A.  481  (F.B.)-i6  A.W.N.  (1896)  160  ...  102 

(117)  S.  596— Application  for  leave  to  appeal    to  Her  Majesty  in  Council— Value 
of  property  affected   by  decree. — In  an  application  for   leave  to   appeal   to 
Her  Majesty  in  Council  the  value   of  the  property   ostensibly  aSeoted  by 
the  decree  sought  to  be  appealed  was  below   Ra.  10,000  ;  but  it  appeared 
that  the  suit  in  appeal  in  which  the  said  decree  had  been  pissed  was  con- 
necter*, with  another  suit  relating  to  the  same   property  in  which  a    decree 
had  been  passed,   which   was  the  subject   of  another   similar   application 
and    that   the   aggregate    value    of   the    two    decrees    was    much  above 
Re.  10,000,  and  that  it  could  not    be   known   which    such   decrees   would 
affect   which   specific   portion    of   the   property  in   question.     11  eld  that 
under  the  above  circumstances  the  application  under  consideration  should 
be  granted  under  the  last  paragraph  of  a.   596  of  the  Code  ot  Civil  Proce- 
dure.     In  the   matter  of  the  petition  of   KHWAJA  MUHAMMAD  YUSUF, 

18  A.  196  =  16  A.W.N.  (1896)  39  836 

(118)  S.  596 — Restriction  of  power  in  India  to  grant  leave  to  appeal  to  Her  Majesty 
in  Council— Concurrence  of  two  Courts  in  deciding  fact. — Where  the  decree 
of  an  appellate  Court  has  affirmed  the  decision  ot  the   Court   immediately 
below  it,  upon  an  issue  of  fact,  and   no  substantial   question  of  law  is  in- 
volved, no  appeal  in  open,  under  s.  596  of  the  Code  of  Civil  Procedure,  and 
leave  to  appeal  should  not   be  granted  by   the  High   Court  in  such  a  case. 
KUAR    NIRBHAI    DAS    V.    RANI  KUAB,  16  A.  274  (P.O.)  =6  Bar.  P.C.J. 

433  ..,          177 

(119)  Ss.  600,  601— Refusal   of  certiftcate  of  have  to  appeal  to  Her  Majesty  in 
Council— Finality  of  an  order  ioith  reference  to  the  admission  of  an  appeal 
to  Her  Majesty  in  Council — Remand~~Civ.  Pro.  Code,  ss,  562,  565. — An 
order  comprising  the  decision  of  the  appellate  High  Court  upon  a  cardinal 
issue  in  a  suit,  that   issue   being  one  that  goes  to  the  foundation  of  the 
suit,  and  one  that  oan  never  while  this  decision  stands,  be  disputed  again, 
is  a  final  decree  for  the  purposes  of  appeal  to  the   Queen  in  Council,  not- 
withstanding that   there  may  be   subordinate  inquiries  yet  to  be  made  in 
disposing  of  the  suit. 

The  certificate,  of  which  the  grant  was  part  of  the  procedure  in  the  admis- 
sion of  such  an  appeal,  was  refused  by  the  High  Court  on  the  ground  that 
the  proposed  appeal  was  from  an  order  remanding  a  suit  under  s.  562, 
Civil  Procedure  ;  and  that  orders  of  remand  under  that  section  were,  by 
the  practice  of  the  Court,  treated  as  not  final  within  s.  595,  ol.  (a).  That 
practice  is  probably  correct ;  but  here  the  order  only  purported  to  be  under 
s.  562,  which  was  not  applicable.  The  first  Court  had  not  disposed  of  the 
suit  upon  a  preliminary  point,  so  as  to  have  excluded  evidence  of  fact 
appearing  to  the  appellate  Court  essential  ;  and  s.  565  appeared  to  be  ap- 
plicable rather  than  s.  562.  The  appellate  Court  had  reversed,  once  for  all, 
the  decision  of  the  first  Court  upon  an  issue  as  to  the  making  and  validity  of 
a  will,  which  issue  governed  the  whole  case.  SAIYID  MUZHAR  HOSSEIN 
V.  MUSSAMAT  BODHA  BlBI,  17  A.  112  (P.O.)  =5  M.L.J.  20  =  22  I.A.  1  = 
6  Bar.  P.C.J.  580  ...  397 
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(120)  S.  622—  Revision— Construction  of  document. — The  faot  that  a  Court  has 
misunderstood  the  effect  of  a  document  in  evidence  does  not    constitute   a 
ground  upon  which  the  High  Court  can  interfere  m  revision   under  s.  622 
of  the  Codo  of  Civil  Procedure.  DASEATH  EAI  v.  SHEODIN  RAI,  16  A..  39 

=  13  A. W.N.  (1893)  199  ...  26 

(121)  S.  622— See  PROVINCIAL  SMALL  CAUSE    COURTS  ACT    (IX  OP  1887) ,  16 

A.  476. 

(122)  S.  622—893  STATUTE,  24,  and  25,  Vio.,  Cap.:  104,  13  A.  4, 

(123)  S,  623— See  EXECUTION  OP  DECREE,  16  A.  390. 

(124)  8s.  623,  625,  541 — Review  of  judgment — Application  for  review   not  to  be 

accompanied  by  copy  of  judgment,  decree  or  order  sought  to  be  reviewed— Act 
No.  XV  of  1877f  s.  12. — It  is  noi  necessary  that  an  application  for  review  of 
judgment  should  be  accompanied  by  a  CODY  of  the  decree,  order  or  judgment 
sought  to  be  reviewed.  WAJID  ALI  SHAH  v.  NAWAL  KlSHORE,  17  A.  213 
(F.B,)  =  15  A.W.N.  (1895)  61  ...  461 

(125)  Ss.  626, 629— Review  of  judgment — Appeal, — No  appeal  will  lie  from  an  ordez 

granting  a  review  of  judgment  except  under  the  conditions  specified  in 
section  629  of  the  Oode  of  Civil  Procedure.  DARYAI  BlBI  v.  BADRI 
FRASAD,  18  A.  44  =  15  A.W.N.  (1895)  151  ...  734 

Commission. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  16  A.  342. 
Companies  Act  (VI  of  1882). 

(1)  Ss.   130,  132. — Company — Winding  up — "Court" — Jurisdiction. — Held    that 
.    with  regard  to  a  Company  the  registered  office  of  whioh  was  at  Mussooree 

"  the  Court,"  as  that  term  is  used  in  Part  IV  of  Act  No.  VI  of  1882  (Indian 
Companies  Act),  means  the  Court  of  the  District  Judge  of  Saharanpur, 
and  not  that  of  the  Subordinate  and  Small  Cause  Court  Judge  sitting  at 
Mussooree  or  Dahra.  THE  HIMALAYA  BANK  v.  QUAKRY,  17  A.  252  =  15 
A.W.N.  (1895)  S7  ...  487 

(2)  S.    144— Suit    by  Official  Liquidator— Description    of   plaintiff—Civ.  Pro. 

Code,  s.  53— Amendment  of  plaint — Limitation — Act  No.  XV  of  1877,  s.  22. 
— In  a  suit  to  recover  a  debt  to  a  Company  which  bad  gone  into  liquidation 
the  plaintiff  WAS  described  in  the  plaint  as  "the  Official  Liquidator,  Hima- 
laya Bank,  Limited,  in  liquidation,"  and  the  plaint  was  signed  and  veri- 
fied in  the  same  terms.  On  objection  taken  by  the  defendant,  the  plaint 
was  allowed  to  be  amended,  but  after  the  period  of  limitation  prescribed 
for  the  suit  had  expired,  so  as  to  read  "  Tne  Himalaya  Bank,  Limited,  in 
liquidation,  plaintiff."  Held  by  the  Full  Bench  that  the  plaint  as  origi- 
nally filed  was  in  substantial  compliance  with  the  provisions  of  Act  No.  VI 
of  1882  ;  and  that  even  if  it  might  be  considered  that  the  amendment 
made  waw  necessary,  such  amendment  did  not  introduce  a  new  plaintiff 
into  the  suit  so  as  to  let  in  the  operation  of  s.  22  of  Aot  No.  XV  of  1877. 
MUHAMMMD  YUSDF  V.  THE  HIMALAYA  BANK,  LIMITED,  18  A.  1'J8  = 
16  A.W.N.  (1896)  28  ...  83& 

(3)  S.    144— Sae  CIVIL   PROCEDURE  CODE  (ACT    XIV  OF  1882),  17  A.  229. 

(4)  8s.  162,  163— See  PENAL  CODE  (ACT  XLV  OP  1860),  16  A,  88. 

(5)  Ss.  162, 169,  *ll— Appeal— Limitation- Act  No.  XV  of  1877,  s.  12.— Held  that 

no  appeal  lay  from  an  order  made  under  section  162  of  Act  No.  VI  of 
1882,  by  a  Court  under  the  supervision  of  which  proceedings  in  liquida- 
tion were  being  conducted  declining  to  continue  an  investigation  com- 
menced by  it  under  that  section. 

Held  also  that,  whether  or  not  the  service  of  notice  of  appeal  within  three 
weeks  provided  for  by  section  214  of  Aot  No.  VI  of  1882,  implies  that  all 
the  formalities  prescribed  for  the  presentation  and  admission  of  an  appeal 
Ly  the  Court  of  Civil  Procedure  must  first  be  gone  through  before  notice 
of  appeal  can  be  served,  a  person  appealing  under  the  said  section  cannot 
avail  himself  of  the  provisions  of  section  12  of  Aot  No.  XV  of  1877. 

B.  WALL  v.  J.  E.  HOWARD,  18  A.  215  =  16  A.W.N.  (1896)  3y  ...        850 

(6)  S.  169 — Company — Winding  up — Power  of  Judge  to  review  order  made  in 

course  of  liquidation — Secured  and  unsecurtd  ci editors — English  law, 
application  of,  where  Inaian  Statutes  are  siltnt — "  Jusuce,  equity  and  good 
conscience.'" — Section  169  of  Aot  No.  VI  of  1882  is  not  intended  to  refer  to 
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a  ctsn  in  which  a  Judge  upon  the  discovery  of  fresh  matter  considers  it  ex- 
pedient to  pass  a  fresh  order  or  to  review  an  order  passed  by  him.  There 
being  no  provision  in  the  Indian  Statute  law  by  which,  in  the  winding  up 
of  a  Company,  secured  creditors  ars  entitled  to  any  preference  over  unse- 
cured creditors  ;  in  such  proceedings  the  rule  of  English  law— that  secured 
creditors  can  only  prove  for  the  balance  of  their  debts  after  deducting  the 
value  of  their  securities — should  prevail,  as  being  consonant  with  justice, 
equity  and  good  conscience.  THE  MOSSOORIE  BANK,  LIMITED  v.  THE 
HIMALAYA  BANK,  LIMITED,  16  A.  53  =  13  A.W.N.  (1893)  205  ...  35 

(7)  8,  169 — 3ee  LETTERS  PATENT,  17  A.  438. 

(8)  8s.  169,  214— Sse  COURT  FEES  ACT  VII  OF  1870,  17  A.  238. 

(9)  S.  214—  Company— Civ.  Pro.  Code,   s.   368 — Parties— Substitution  of  repre- 

sentatives of  deceased  respondent. — R.W.  and'  others,  contributones  to  a 
Company  which  had  gone  into. liquidation,  filed  an  application  under  s.  214 
of  Act  No.  VI  of  1832  directed  against  certain  officers  of  the  Company. 
That  application,  after  certain  issues  had  been  framed  and  partially  tried, 
was  dismissed,  and  an  order  was  also  made  giving  costs  against  the 
applicants.  The  applicants  appealed  to  the  High  Court  against  the  order 
of  dismissal.  Pending  this  appeal  one  of  the  opposite  parties  died,  and 
it  was  sought  to  put  his  legal  representatives  upon  the  record  of  the  appeal 
as  a  respondent.  Held,  that  in  view  of  explanation  II  to  s.  214  ot  the 
Indian  Companies  Act,  1882,  the  legal  representative  of  the  said  deceased 
respondent  could  not  be  brought  upon  the  record,  either  in  respect  of  the 
relief  prayed  for  in  the  original  application  or  in  respect  of  the  order 
making  costs  payable  by  the  applicants,  as  that  order  could  not  be  sepa- 
rated from  the  dismissal  of  the  application.  R.  WALL  v.  J.  P.  HOWARD, 
19  A.  156  =  16  A.W.N.  (1896)28  ...  810 

(10)  S.  214 — Company — Winding  up — Auditor — Officer  cf  the   Company — Mis- 

feasance— Damages— Remoteness  of  loss — Limitation — Act  No.  XV of  1817, 
schedule  II,  article  35. — An  auditor  of  a  Company  to  vyflioh  Aot  No.  VI  ox 
1882  applies,  who  is  duly  appointed  by  a  general  meeting  of  the  Company 
and  not  casually  called  in  ae  occasion  may  require,  is  an  officer  of  the  Com- 
pany within  the  meaning  of  s.  214  of  the  abovementionea  Act. 

The  compensation  which,  under  s.  214  of  the  Indian  Companies  Aot,  1882, 
may  bo  assessed  against  a  defaulting  director  or  other  officer  of  a  Company, 
JH  of  the  nature  of  damages  ;  it  is  therefore  necessary  that  the  loss  to  the 
Company  in  respect  of  which  compensation  is  asked  for  should  be  the 
direct,  and  not  a  remote  and  more  or  less  speculative  consequence  of  the 
misfeasance  or  neglect  of  duty  on  the  part  of  the  director  or  other  officer 
of  the  Company  from  whom  compensation  is  sought. 

The  special  proceeding  provided  for  by  s.  214  of  Act  No.  VI  of  1882  is  not 
subject  to  the  limitation  prescribed  by  article  36  of  schedule  II  of  the 
Indian  Limitation  Aot,  1877.  D.  CONNELL  v.  THE  HIMALAYA  BANK, 
LD.,  19  A.  12  =  15  A.W.N.  (1895)  136  ...  712 

(11)  8.  215— Sea  PENAL  CODE  (ACT  XLV  OF  1860),  16  A.  83. 
Company. 

(1)  Director  .selling  his  own  shares  to  share-holder  of  Company— Action  for  deceit 

— Director  not  in  a  fiduciary  position  as  regards  individual  shareholders, 
— A  director  of  a  Company,  though  he  may  oacupy  a  fiduciary  position 
with  regard  to  the  shareholders  collectively,  holds  no  suoh  position  with 
regard  to  individual  shareholders.  WILSON  v.  M.  MACAULIFFE,  18  A. 
56=15  A.W.N.  (1895)  158  ...  743 

(2)  Bee  COMPANIES  ACT  (VI  OF  1892),  16  A.  53;  17  A.  252 ;  18  A.  12 ;  18  A.  156. 

Complaint. 

Bee  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  18  A.  96,  221,  353,  and 

465. 
Compromise. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  17  A.  531. 

(2)  See  SPECIFIC  RELIEF  ACT  (I  OP  1877),  16  A.  423. 

Confession, 

Bee  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1982),  18  A.  78. 
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See  EVIDENCE  ACT  (I  OF  1872),  17  A.  465. 

Consideration. 

Bee  CONTRACT  ACT  (I  OP  1872),  17  A.  264. 

Consolidation. 

Of  mortgages.     Bee  MORTGAGE  (REDEMPTION),  16  A.  205. 
Construction  (of  Decree). 

See  EXECUTION  OF  DECREE,  16  A.  371. 

Construction  (of  Document). 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1892),  16  A.  39. 

(2)  See  MORTGAGE  (GENERAL),  18  A.  316. 

Contract. 

(1)  See  ACT  IX  OF  1890  (RAILWAYS),  18  A.  42. 

(2)  Sae  CONTRACT  ACT  (IX  OF  187-2),  17  A.  264. 

(3)  See  EVIDENCE  ACT  (I  OF  1872),  19  A.  168. 

(4)  Sea  SALE,  18  A.  311. 
Contract  Act  (IX  of  1872). 

(1)  Ss.    2,  25,  cl.  70  (2),  Execution  of  decree — Contract— Consideration. — E.  D. 

and  8.  D.,  two  brothers,  constituted  a  joint  Hindu  family  owing  con- 
siderable landed  property.  H.D.  having  incurred  heavy  personal  debte, 
the  two  brothers  in  1879  united  in  applying  to  have  their  property  taken 
over  by  the  Court  of  Wards.  This  was  done  ;  and  on  the  17tb  of  June 
1869,  while  such  property  was  still  under  the  management  of  the  Court 
of  Wards,  the  two  brothers  entered  into  an  agreement  whereby  H.  D. 
remained  as  manager  of  the  property  with  an  allowance  of  Ra.  12,000  per 
annum  for  his  support,  but  ceded  to  his  brother  absolutely  and  uncondi- 
tionally all  his  proprietary  interest  in  the  family  property,  and  all  power 
to  imka  the  family  property  liable  in  any  way  for  the  payment  of  his  debtB. 
On  the  6th  of  Ootober  1389,  the  Court  of  Wards  released  the  property 
ireed  from  the  liabilities  imposed  upon  it  by  H.D.  In  1891  one  B.  D. 
obtained  in  the  Court  of  the  Subordinate  Judge  at  Agra  a  money-decree 
against  H  D.  H.  D.  died  in  the  following  year,  and,  subsequently  to  his 
death,  B.  D.  sought  to  execute  his  decree  against  S.D.  as  representative  of 
H.  D.  fay  attachment;  of  property  in  the  h^nds  of  S.  D.  8,  D.  objected  to 
the  attachment  and  his  objection  w-is  allowed.  B.  D.  appealed,  and  on 
this  appeal  it  was  held  that,  having  regard  to  the  agreement  of  the  17th 
June,  1889,  above  referred  to,  the  property  in  question  could  not  be  at- 
tached as  the  property  of  H.D.  The  said  agreement  was  not  bad  for 
want  of  consideration  ;  the  consideration  being  that  at  the  request  of  his 
brother,  which  must  be  presumed  from  the  circumstances  of  the  case, 
S.D.  had  agreed  to  place  his  interest  in  the  property  under  the  manage- 
ment of  the  Court  of  Wards,  and  had  also  foregone,  during  the  ten  years 
that  estate  was  under  the  management  of  the  Court  of  Wards,  the  greater 
part  of  his  interest  ia  tho  profits  of  the  estate,  and  had  refrained  on  cessa- 
tion of  the  C^urf;  of  Wards'  management  from  suing  his  brother  for  »n 
account ;  end  even  if  this  wera  not  so,  tha  agreement  would  be  good  either 
under  s.  25,  cl.  (2)  or  under  3.  70  of  Aor,  NO.  IX  of  1872.  BlTHAL  DAS 
V.  8HANKAR  DAT  DUBE,  17  A.  264  =  15  A.W.N.  (1895)  57  ...  494 

(2)  S.  73— See  ACT  XII  OF  1881  (AGRA  RENT),  18  A.  240. 
Corporation. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882).  16  A.  420. 
Co-sharers. 

(1)  Rights  of  co-shirers  as  to  erection  of  buildings  on' joint  land — Injunction. — One 

of  several  joint  owners  of  land  is  not  entitled  to  erect  a  building  upon  the 
joint  property  without  the  consent  of  the  other  jaint  owners,  notwith- 
standing that  the  erection  of  such  building  may  cause  no  direct  Joes  to 
the  other  joint  owners.  NAJU  KHAN  v.  IMTIAZ-UD-DIN,  18  A.  115  = 
A.W.N.  (1695)  243  ...  782 

(2)  Bee  PRE-EMPTION,  16  A.  412. 
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See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  395. 

Council. 

Receipt  foe  fees  of-Sae  STAMP  ACT  (I  OP  1879),  15  A.  132. 

Court  Fee. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  16  A.  308  ;  18  A.  419. 

(2)  See  COURT  FEES  ACT  (VII  OP  1870),  16  A.  401  ;  18  A.  496  ;  17  A.  238. 
Court  Fees  Act  (VII  of  1870). 

(1)  8s.  5,  !,cls,  v.  (d),  vi— Court-fee— Suit  forpre-emption  of  separate  plots  of  land 

not  being  a  fractional  share  of  a  revenue-paying  unit. — Held  that  in  a  suit 
for  pre-emption  in  respect  of  separate  plots  of  land  wLich  did  not  con- 
stitute any  definite  fraction  of  distinct  revenue-paying  area  and  ware  not 
themselves  separately  assessed  to  revenue,  the  Court-fee  should  be  paid  on 
the  market  value  of  the  land  in  suit,  and  not,  as  is  the  oase  where  the 
suit  is  for  a  definite  fractional  share,  on  five  tiroes  the  Government 
revenue.  REFERENCE  UNDER  THE  COURT  PEES  ACT,  1870,  8.  5,  16 
A.  493  ...  320 

(2)  Ss.  5,  17 — Court-fee — Suit  for  possession  and  for  mesne  profits  or  damages — 

Sttii!  not  embracing  two  distinct  subjects.— A.  suit  upon  one  and  tho  same 
cause  of  action  foe  possession  of  immoveable  property  and  for  mesne  profits 
or  damages  for  the  wrongful  retention  of  such  property  is  not  a  suit 
embracing  two  or  more  distinct  subjects  within  the  meaning  of  s.  17  of 
Act.  No.  VII  of  1970.  REFERENCE  UNDER  THE  COURT  FEES  ACT, 
1870,  s.  5,  16  A.  401  =  14  A. W.N.  (1894)  124  ...  261 

(3)  fic7i.  II,  art.  11  (&)— Act  No.  VI  of  1882,  ss.  169,    214— Appeal,  Court-fee.— An 

order  under  s.  214  of  Ace  No.  VI  of  18S2  (Imiidin  Companies  Aot)  is  not  a 
decree  or  an  order  having  the  force  of  a  decree,  and  consequently  an  appeal 
from  suc-h  an  order  to  a  High  Court  ia  properly  stamped,  with  referenco  to 
Act  No.  VII  of  1*570  (Court-fees  Act),  sob.  ii,  art.  11  (6),  with  a  Court-fee 
stamp  of  Re.  9.  REFERENCE  UNDER  ACT  NO.  VII  OF  1870  (COURT-PEES 
ACT);  s.  28,  17  A.  238  =  15  A.W.N.  (1895)  56  ...  477 

(4)  Bee  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  A.  7H. 

Court'of  Revenue, 

Decision  of  question  of  title  by— 3aa  ACT  XIX  OF  187'3  (AGRA  LAND  REVENUE), 
18  A.  510. 

Criminal  Breach  of  Trust. 

See  PENAL  CODE  (ACT  XLV  OF  1860),  18  A.  116. 
Criminal  Procedure  Code  (Act  X  of    1882). 

(1)  Ss.  55,  56,  114— See  PENAL  CODE  (ACT  XLV  OF  1860),  18  A.   246. 

(2)  Ss.  106,  423— Security  to  keep  the  peace — Avpellate  Court   not  competent  to 

require  such  security — Sentence,  powers  of  Appellate  Court  in  refpsct  of. — 
The  Mapisf.rate  of  a  district  acting  as  an  appellate  Court;  in  criminal 
oases  cannot  make  an  order  under  3.  106  of  Code  of  Criminal  Procedure. 

Where  a  District  Magistrate  acting  as  an  appellate  Court  in  a  criminal 
oase  altered  a  sentence  of  four  mouths'  rigorous  imprisonment  to  one  of 
three  months'  rigorous  imprisonment,  but  imposed  a  fine  of  Rs.  10  or  in 
default,  a  further  term  of  six  weeks'  rigorous  imprisonment:  held  that  as 

1  the  latter  i-entence  might  involve  an  enhancement  of  the  former  such 
sentence  was  in  excess  of  the  powers  of  tho  Magistrate  having  regwrd  to 
s.  4i!3  of  the  Code  of  Criminal  Procedure.  QUEEN-EMPRESS  v.  ISHRI, 
17  A.  67  =  14  A.W.N.  (1894)  202  ...  368 

(3)  Ss.  110,  526 — Security  ''far  good  behaviour — Transf'r. — Proceedings  under 

s.  110  of  the  Code  of  Criminal  Procedure   cannot    be    transferred   to   any 
Court  outside  the  district  within  which  such   proceedings  have  been  law- 
fully instituted.    In  the  matter  of  tin  petition  of  AMAR  SINGH,  16  A.  9  = 
.  13  A.W.N.    (1893)  183  ...  7 

<4)  Ss.  136,  1B8,  139— Order  for  removal  of  obstruction— Jury  appointed  to  consi- 
der reasonableness  of  ordfr — Procedure.— One  K.  R.  having  been  ordered 
by  a  Magistrate  under  section  133  of  the  Code  of  Criminal  Procedure  to 
remove  an  alleged  obstruction,  applied  for  a  jury,  Five  jurors  were  chosen, 
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who,  having  examined  the  plaoe  in  dispute,  proceeded  without  consultation 
to  deliver  separate  aocl  independent  opinions.  The  verdict  of  the  majority 
was  in  favour  of  upholding  the  Magistrate's  order.  The  Magistrate,  how- 
ever, discharged  his  order. 

On  reference  by  the  Sessions  Judge  under  section  435  of  the  Code,  it  was 
held,  that  the  last  order  of  the  Magistrate  should  be  set  aside  and  the  case 
remanded  for  consideration  by  a  fresh  jury.  QUEEN-EMPRESS  v.  KHU- 
SHALI  BAM,  18  A.  158  =  16  A.W.fl.  (1896)  15  ...  811 

(5)  8.  144— See  MAGISTRATE,  17  A.  485 

Ss.  161,  162 — Statements  made  to  Police  officer,  in  the  course  of  an  investiga- 
tion—Use of  notes  of  sitch  statements  at  trial  before  the  Court  of  Session — 
Practice.— -A  police  officer's  notes  of  statements  mada  to  him  in  the  course 
of  an  investigation  and  recorded  by  him  under  s.  1^1  of  the  Code  of 
Criminal  Procedure  should,  if  used  at  all  «t  the  subsequent  trial,  be  used 
only  after  proper  proof  of  them  and  of  the  circumstances  under  which 
they  were  recorded,  and  under  the  direct  sanction  of  the  presiding  Judge. 
Copies  of  such  notes  should  not  be  given  without  question  and  as  a 
matter  of  course  fco  the  accused  nr  his  counsel.  QUEEN-EMPRERS  v. 
NASIR-UD-DIN,  16  A.  207  =  14  A.W.N.  (1894)  57  ...  133 

(7)  Ss.  161,  162. — Use  at  trial  in  Sessions  Court  of  statements  made  to  police 
officer  investigating  case— Evidence. — Though,  speaking  generally,  state- 
ments, other  than  dying  declarations,  made  to  a  police  officer  in  the 
course  of  an  investigation  under  Chapter  XIV  of  the  Code  of  Criminal 
Procedure  may  be  used  at  the  trial  in  favour  of  an  accused  person,  such 
statements  can  only  be  no  used  when  they  are  legally  brought  as  evidence 
before  the  Court,  that  is  to  say,  a  witness  having  been  cross-examined  as 
to  a  statement,  it  may  bo  shown  by  the  evidence  of  the  police  officer  that 
he  did  make  a  statement  favourable  to  the  accused,  which  the  witness 
denies  having  mide  ;  and  if  the  statement  was  at  the  time  reduced  into 
writing  by  the  police  officer  he  would  be  allowed  to  refresh  his  memory  by 
referring  to  it,  bub  the  written  statement  itself,  when  the  statement  has 
been  reduoad  into  writing  (according  to  the  section  it  must  not  be  signed 
by  the  person  making  it),  cannot  be  uaed  as  direct  evidence  of  what  was 
stated  by  the  witness  to  the  police  officer.  Such  statements  as  above  des- 
cribed made  aa  to  the  presence  of  an  accused  person  at  the  commission  of 
an  offence  and  not  being  statements  to  which  the  second  paragraph  of 
s.  162  of  the  Code  of  Criminal  Procedure  applies  cannot  legally  ba  used  evi- 
dence against  the  accused.  QUEEN-EMPRESS  v.  TAJ  KHAN,  17  A.  57=  * 
14  A.W.N.  (1894)  208  ..  361 

<8)  S.  164— Confession — Confession  subsequently  retracted,  efffct  of  .—It  is  unsafe 
for  a  Court  to  rely  on  and  act  uoon  a  confession  which  has  been  retracted 
unless  upon  a  consideration  of  tha  whole  evidence  in  the  case  the  Court  is 
in  a  position  to  come  to  tho  unhesitating  conclusion  that  the  confession 
is  true  ;  that  is  to  say,  usually,  unless  the  confession  is  corroborated  by 
credible  independent  evidence.  QUEEN-EMPRESS  v.  MAHABIR,  18  A. 
78=  15  A.W.N.  (1895)  227  ...  757 

(9)  S.  180— See  PENAL  CODE  (ACT  XLV  OF  1360),  18  A.  350. 

(10)  S.  191  (c)—Act   No.   X  of   1872,  s.    140   (c)~ Complaint -By  whom  a  com- 

plaint of  an  offence  may  be  made.— The  complaint  upon  which  under 
s.  191  (c)  of  the  Code  of  Criminal  Procedure  a  Magistrate  may  take  cogniz- 
ance of  an  offence  may  be  made  by  any  member  of  the  public  acquainted 
wich  the  (acts  of  the  case,  not  necessarily  by  the  person  aggrieved  by  the 
offence  to  which  the  complaint  relates.  PARNAND  ALI  v.  HANU3JAN 
PRASAD,  18  A.  465=16  A.W.N.  (1996)  49  ...  1016 

(11)  S.  195— Sanction  to  prosecute— Necessary  contents  of  application  for  sanction— 

An  application  for  sanc'.ion  to  prosecute  for  forgery  or  perjury  must  indicate 
precisely  the  document  in  respect  of  which  forgery  is  said  to  have  been 
committed,  or  must  set  forth  in  detail  the  statements  alleged  to  be  false 
showing  the  plaoe  where  and  the  occasion  on  whioh  such  alleged  false 
statements  were  made.  BALWANT  SINGH  v.  UMED  SINGH,  18  A. 
203  =  15  A.W.N.  (1896)  31  ...  842 

<12)  S.  195—  Sanction  to  prosecute— Sanction  granted  by  Court  without  applica- 
tion being  made  by  the  person  to  whom  it  is  granted, — A  sanction  to  prose- 
cute  under  s.  195  of  the  Code  of  Criminal  Procedure  presupposes  an 
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application  for  sanction,  and  where  no  such  application  is  made  a  Court 
ought  not  to  take  upon  itself  to  xrant  sanction,  but  t-hould  take  action 
in  the  manner  provided  by  s.  476  of  the  Code.  In  the  matter  of 
the  pei^um  o/ BANABSI  DAS,  18  A.  213  =  16  A.W.N.  (1896)  32  ...  848 

(13)  S.    195 — Sanction   to  prosecute — Sanction  in  respect  of  an  offence  committed 

in  the  course  of  a  Civil  suit  of  over  Rs.  5,000  in  value — Appeal. — Where 
sanction  to  prosecute  is  granted  in  respect  of  perjury  committed  in  the 
course  of  a  civil  suit,  the  valuation  of  such  civil  suit  is  immaterial  to  the 
question  of  the  Court  to  which  an  application  under  F.  195  of  the  Code 
of  Criminal  Procedure  for  revocation  of  the  order  granting  sanction  will 
lie.  GANGA  DEI  v.  SHEB  SINGH,  17  A.  51=  14  A.W.N.  (1894)  201  ...  357 

(14)  S.  195 — Sanction  to  prosecute—  Notice  to  show  cause  not  a  necessary  preli- 

minary—Sanction not  acted  upon  within  six  months — Rtmwalof  sanction. 
— An  order  under  s.  195  of  the  Code  of  Criminal  Procedure  sanctioning 
a  prosecution  for  perjury  is  rot  bad  by  reason  ot  notice  to  show  cause  not 
having  been  issued  previously  to  the  person  against  whom  such  order  is 
made. 

If  an  order  under  s.  195  of  the  Code  of  Criminal  Procedure  lapses,  not 
having  been  acted  upon  within  six  months,  that  does  not  bar  the  grant- 
ing of  fresh  sanction  on  tbe  same  grounds  if  a  sufficient  reason  for  the 
delay  be  shown.  MANGAR  RAM  v.  EEHABI,  18  A.  358  =  16  A.W.N.  (1896) 
113  ...  945 

(15)  Ss     195,    439,    476—  Order    directing    prosecution— Revision. — Under  the 

general  reviaional  powers  conferred  by  s.  439  of  tbe  Code  of  Criminal 
Procedure,  a  High  Court  has  power  to  consider  the  propriety  of  an  order 
which  purports  to  be  passed  under  ?.  476  of  the  Code.  Where  a  defendant 
in  a  suit  in  tbe  Court  of  a  Munsif  applied  to  the  District  Judge. for  sanction 
under  s.  195  of  the  Code  of  Criminal  Procedure  to  prosecute  a  witness  who 
bad  given  evidence  in  the  Munsif's  Court  in  support  of  a  deed,  produced  as 
evidence  before  that  Court,  which  had  been  found  by  the  Munsif  to  be  a 
forgery,  and  the  District  Judge  refused  the  application,  but,  purporting 
to  act  under  s.  476  of  the  Code,  himself  ordered  the  prosecution  of  such 
witness  :  Held  that  the  Judge's  order  was  made  without  jurisdiction,  the 
offence  in  respect  of  which  the  prosecution  was  directed  having  been 
neither  committed  before  him  nor  brought  to  his  notice  in  the  course  of  a 
judicial  proceeding.  In  the  matter  of  the  petition  cf  MATHUBA  DAS, 
16  A.  80  =  14  A.W.N,  (1894)  9  ...  53 

(16)  S.  200 — Examination  of  the  complainant — Complainant  merely  called  upon 

to  attest  complaint  in  writing. — It  is  not  a  sufficient  compliance  with  tbe 
provisions  of  s.  200  of  the  Code  of  Criminal  Procedure  where  a  complainant, 
who  has  presented  a  written  complaint,  is  merely  called  upon  to  attest  the 
complaint  on  oath,  no  separate  sworn  statement  of  the  complainant  being 
recorded  by  or  under  the  orders  of  the  Magistrate  to  whcm  the  complaint 
is  presented.  EEHBI  v.  MUHAMMAD  BAKHSH,  18  A.  221=16  A.W.N. 
(1896)  35  ...  854 

(17)  S.  212— Sessions  case — Defence  reserved — Examination   by  Magistrate  of 

witnesses  named  for  the  defence. — The  fact  that  an  accused  person  commit- 
ted to  a  Court  of  Session  by  a  Magistrate  han  reserved  his  defence  does  not 
preclude  the  Magistrate  from  acting  under  s.  212  of  the  Code  of  Criminal 
Procedure.  In  the  matter  of  the  petition  of  EUDBA  SINGH,  18  A.  380  =  16 
A.W.N.  (1896)  114  ...  960 

(18)  8.    292 — Adducing   evidence   for   defence — Documents   produced    for  cross- 

examination  of  Crown  witness — Right  of  reply — See  PENAD  CODE  (ACT 
XLV  OF  I860;,  16  A.  88. 

(19)  8.  451— Trial  of  European  British  subject— Mixed  jury— See  PENAL  CODE 

(ACT  XLV  OP  I860),  16  A.  88. 

(20)  Ss.  417,  421— Appeal  by   Government— Practice.— An  appeal   on   behalf  of 

Government  in  the  exercise  of  the  powers  conferred  Ly  s.  417  of  the  Code 
of  Criminal  Procedure  should  nos  be  entertained  when  tha  judgment 
appealed  from  is  based  upon  facts  and  the  conclusions  of  the  Court  are 
«uoh  as  may  reasonably  be  arrived  at  upon  the  facts  found.  QUEEN- 
EMPBESS  v.  ROBINSON,  16  A.  212  =  14  A.W  N.  (1894)  49  137 

(21)  S.  421 — Summary  rejection  of  appeal — Court  to  record  reasons  for  rejection 

— It  is  advisable  that  a  Court  when  rejecting  an  appeal  in  a  criminal  case 
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under  the  provisions  of  s.  421  of  the  Code  cf  Criminal  Procedure,  1882, 
should  record  shortly  its  reasons  for  such  rejection  in  view  of  the  possibi- 
lity of  such  order  being  challenged  by  an  application  for  revision. 
QUEEN-EMPRESS  v.  NANNHU,  17  A.  241  (F.B.)  15  A.W.N.  (1895)  68  ...  480 

'22)  S-  423  (6)  (3) — Enhancement  of  sentence — Powers  of  Appellate  Court. — Held, 
that  the  alteration  by  an  Appellate  Court  of  a  sentence  of  a  fine  of  Bs.  50 
or  in  default  two  months'  simple  imprisonment  to  a  sentence  of  six 
mouths'  rigorous  imprisonment  was  an  enhancement  of  the  sentence  and 
as  such,  prohibited  by  section  423  of  the  Code  of  Criminal  Procedure. 
QUEEN-EMPRESS  v.  LACHMI  KANT,  18  A.  301=  16  A.W.N.  (1896)  58  ...  906 

(23)  S.  488 — Order  for  maintenance  of  wife-Such  order  not  affected  by  declaratory 

decree  of  Civil  Court. — An  order  for  the  maintenance  of  a  wife  duly  made 
under  s.  488  of  the  Code  of  Criminal  Procedure  cannot  be  superseded  by  a 
declaratory  decree  of  a  Civil  Court  to  the  effect  that  the  wife  in  whose  favor 
such  order  has  been  made  has  no  right  to  maintenance.  SUBHUDRA  v. 
BASDEODUBE,  18  A.  29=15  A.W.N.  (1895)  147  ...  724- 

(24)  S.  581 — Sessions  Court — Jurisdiction— Appeal  presented    within,  but    heard 

outside,  the  local  limits  vf  the  jurisdiction  of  a  Sessions  Court. — A  criminal 
appeal  was  presented  to  the  Sessions  Judge  of  the  Bijnor-Budaun  Division 
at  Bijnor,  within  the  said  Sessions  division,  but  was  heard. by  the  said 
Judge  at  Moradabad  at  which  place  he  was  empowered  to  exercise  civil 
but  not  criminal  jurisdiction.  Held,  that  the  trial  of  such  appeal  at  Mora- 
dabad was  an  irregularity,  but,  no  failure  of  justice  being  shown  to 
have  been  occaoioned  thereby,  was  covered  by  a.  531  of  the  Code  of  Cri- 
minal Procedure,  and  did  not  render  the  trial  of  the  appeal  a  nullity, 
QUEEN-EMPRESS  v.  FAZL  AZIM,  17  A.  36  (F.B.)  =  14  A.W.N.  (1894) 
195  ...  347 

(25)  S.    560— Frivolous  and  vexatious  complaint — Act  No.  IX  of  1871  (Cattle 

Trespass  Act),  s.  20 — Complaint  of  wrongful \seizure  of  Cattle — "  Offence." 
— A  complaint  of  the  wrongful  seizure  of  cattle  is  not  a  complaint  of  an 
offence  within  the  meaning  of  the  Code  of  Criminal  Procedure.  Conse- 
quently on  the  dismissal  of  such  a  complaint,  it  is  not  competent  to  a 
Court  to  act  under  section  560  of  the  Code  and  award  compensation  to  the 
persons  against  whom  the  complaint  is  made.  MEGHAI  v.  SHEOBHIL, 
13  A.  353  =  16  A.W.N.  (1896)  98  ...  942 

(26)  S.  560 — Order  for  imprisonment  in  default  of  payment  of  compensation, — 

Although  compensation  awarded  under  section  o60  of  the  Code  of  Crimi- 
nal Procedure  is  recoverable  as  if  it  were  a  fine,  it  is  not  competent  to  a 
Magistrate  immediately  upon  ordering  a  complaint  to  pay  compensation 
to  direct  that  he  should  in  default  be  sentenced  to  imprisonment.  QUEEN- 
EMPRESS  v.  PUNNA,  18  A.  96  =  15  A.W.N.  (1895)  241  ...  770 

Cross  Claims. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A,  395. 
Culpable  Homicide. 

See  PENAL  CODE,  (ACT  XIV  OF,1860),  18  A.  497. 
Custom. 

(1)  Sae  EASEMENT,  16  A.  69. 

(2)  See  HINDU  LAW  (CUSTOM  AND  INHERITANCE),  16  A,  221. 
Customary  Right. 

See  EASEMENT.  17  A.  87. 

Dacoity 

See  PENAL  CODE  (ACT  XLV  OF  i860),  16  A.  437. 

Deceit. 

See  COMPANY,  18  A.  56. 

Declaration. 

See  SPECIFIC  RELIEF  ACT  (I  OF  1877),  18  A.  320. 
Declaratory  Relief. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  308. 
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(1)  See  CIVIL  PROCEDURE  CODE,  (ACT  XIV  OF  1862),  16  A.  483,  496  ;  17  A. 

97  ;  18  A.  86,  i:41. 

(2)  See  EXECUTION  OF  DECREE,  18  A.  344. 

(3)  See  LANDLORD  AND  TENANT,  is  A.  440. 

Definition. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  18  A.  24. 

Dtluvion. 

See  LANDLORD  AND  TENANT,  18  A.  290. 

Director. 

See  COMPANY,  18  A.  56. 

District  Judge. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  is  A.  453. 

Divorce. 

See  ACT  IV  OF  1869  (DIVORCE),  18  A.  3V5. 

Dower, 

(1)  Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  400. 

(2)  See  MUHAMMADAN  LAW  (DOWER),  17  A.  19,  76,  and  93. 

Easement. 

(1)  Custom — Right  of  privacy--—  The  customary  right  of   privacy   which   prevails 

in  various  parta  of  the  North- Western  Provinces  is  a  right  which  attaches 
to  property  and  is  not  dependent  on  the  religion  of  the  owner  thereof. 
ABDUL  RAHMAN  v.  D.  EMILE,  16  A.  69  =  13  A.W.N.  (1893)  217  ...  45 

(2)  Customary  right — Facts  necessary  to  establish  the  existence  of  a  customary 

right. — The  plaintiff  sued  for  possession  of  a  piece  of  land  which,  he 
alleged,  formed  part  of  the  court  yard  of  his  kothi,  and  for  demolition  of 
a  chabutra  thereon.  The  defendants  denied  the  plaintiff's  title  and  alleged 
that  they  always  used  the  Chabutra  as  a  sitting-place,  and  that  during 
the  Moharram  the  tazias  and  alums  were  exhibited  upon  the  chabutra  and 
a  takht  was  placed  upon  it.  Tbe  Court  of  first  instance  found  that  the 
defendants  had  a  right  to  use  the  land  in  the  manner  claimed  during  the 
Moharram.  The  lower  appellate  Court  on  the  question  of  the  defendants' 
right  to  use  the  said  land  in  the  manner  claimed  by  them  found  as  follows 
— "  That  various  mirasis,  whose  connexion  with  each  other  is  not  esta- 
blished, have  within  a  period  of  twenty  years  or  so  placed  tazias  upon 
the  land  and  sung  there."  Held,  that  this  finding  of  fact  did  not  necessarily 
in  law  lead  to  the  conclusion  that  there  was  a  local  custom  by  virtue  of 
which  the  easement  now  claimed  by  the  defendants  was  acquired. 
Where  a  local  custom  excluding  or  limiting  the  general  rules  of  law  is  set 
up,  a  Court  should  not  decide  that  it  exists  unless  such  Court  is  satisfied 
of  its  reasonableness  and  its  certainty  as  to  extent  and  application,  and  is 
further  satisfied  by  the  evidence  that  the  enjoyment  of  the  right  was  not 
by  leave  granted,  or  by  stealth  or  by  force,  and  that  it  had  been  openly 
enjoyed  for  such  a  length  of  time  as  suggests  that  originally,  by  agreement 
or  otherwise  the  usage  had  become  a  customary  law  of  the  place  in  respect 
of  the  persons  and  things  which  it  concerned.  KUAR  SEN  v.  MAMMAN, 
17  A.  87  =  15 'A.W.N.  (1895)  10  ...  381 

(3)  Sea  EASEMENTS  ACT  (V  OF  1882),  16  A.  178. 
Easements  Act  (V  of  1882). 

Ss.  4,  18 — Easement— Custom — Right  to  place  tazias  on  o  certain  plot  of  land 
during  the  Moharram, — A  right  to  place  taizas  on  a  certain  plot  of  land 
during  tbe  Moharram  is  a  right  of  the  nature  of  the  customary  easements 
referred  to  in  s.  18  of  Act  No.  V  of  1882,  and  may  be  acquired  as  such  by 
prescription.  MAMMAN  v.  KUAR  SEN,  16  A.  178  =  14  A.W.N.  (1894)  12  ...  114 

Estoppel, 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  233. 

(2)  See  LANDLORD  AND  TENANT,  16  A.  328. 

(3)  See  MORTGAGE  (REDEMPTION),  18  A.  329. 
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(1)  Certificate  of  guardianship— Minority — Act  No.  XL  of  1858. — A  certificate  of 

guardianship  is  not  evidence  of  minority  when  the  question  of  minority  is 
in  issue.  GUNJRA  KUAR  v.  ABLAKH  PANDE,  18  A.  478  =  16  A. W.N. 
(1896)  158  ...  1035 

(2)  See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882), -18  A.  73. 

(3)  See  EVIDENCE  ACT  (I  OP  1972),  18  A.  92,  98  and  165. 

(4)  See  HINDU  LAW  (JOINT  FAMILY),  18  A.  176. 

(5)  See  LANDLORD  AND  TENANT,  16  A.  181 ;  18  A.  290. 

(6)  See  REGISTRATION  ACT  (III  OF  1877),  18  A.  338. 

(7)  See  STATUTE,  24  AND  25  Vic.,  CAP.  104,  16  A.  136. 
Evidence  Act  (I  of  1872). 

(1)  S.  9 — Admissibility  of  evidence— Copy  of  proceeding  anterior  to  suit  containing 

mention  of  the  descent  of  one  of  the  parties  to  the  suit — Civil  Procedure 
Code,  s.  568. — One  of  the  questions  in  issue  in  a  suit  as  to  the  pedigree 
of  a  certain  family  being  whether  one  Qauri  Shankar  was  son  of  Balwant 
Singb,  or  of  one  Moijarn  Singh,  belonging  to  a  totally  different  family 
from  that  of  Balwant  Singh,  an  attested  copy  of  a  rubltar  in  some  pro- 
ceedings long  anterior  to  the  suit  was  tendered  in  evidence,  in  which 
rubkar  Gauri  Sbankar  was  described  as  the  son  of  Balwant  Bingh.  Held, 
that  the  rubkar  was  admissible  in  evidence  under  the  provisions  of  s.  9 
of  Act  No.  I  of  1872.  RADHAN  SINGH  V.  KUABJI  DlCHHIT,  18  A.  98  = 
15  A.W.N.  (1S95)  236  ...  77! 

(2)  S.  30— Joint  trial— Statements  of  co-accused  who  pleaded  guilty r-Evidence  .—• 

Where  two  out  of  several  persons  on  their  trial  in  a  Court  of  Session  on  a 
joiut  charge  pleaded  guilty  and  made  certain  statements  to  the  Court,  it 
was  held  that  such  statements  could  not  be  taken  into  consideration  as 
evidence  against  the  other  accused  persons,  inasmuch  as  after  pleading 
guilty  the  persons  making  those  statements  were  no  longer  on  their  trial. 
QUEEN-EMPRESS  v.  PlRRBU,  17  A.  524  =  15  A.W.N.  (1895)  111  ...  gol 

(3)  S.  32 — Evidence  proving  title  by  inheritance  to  raj  estates  —Proof  of  pedigree 

— Estate  held  as  separate  under  the  Hindu  Law—  Widow's  intertst  tliewin 
— Act  No.  XI  of  1857  (Offences  against  the  State)  ^Confiscation. — A  raj 
was  claimed  by  the  appellant  as  the  nearest  agnatio  kinsman  of  the 
last  raja  in  possession,  who  had  died  without  male  issue,  but  leaving  a 
widow,  and  a  daughter  by  her,  both  of  whom  died  before  this  suit. 

The  respondent,  who  had  obtained  possession  under  a  gift  from  the  widow, 
denied  the  claimant's  relationship  to  the  raja.  He  also  alleged  that  no 
title  could  have  descended  to  the  claimant  from  father  to  son,  as  the 
father's  property  had  been  confiscated  on  his  conviction  of  an  offence 
against  the  State,  and  sentence  under  Act  XI  of  1857. 

Held,  that  as  the  widow  had  taken  the  estate  as  the  result  of  her  husband's 
having  owned  is  as  hia  separate  property,  the  respondent,  whose  only  title 
was  through  her,  had  not  established  taat  a  right  of  survivorship  had 
accrued  to  the  plaintiff's  father  on  the  death  of  the  raja  in  1853  ;  there- 
fore, there  was  no  right  of  that  kind  which  could  have  been  confiscated 
by  the  sentence  which  was  passed  in  1862.  Nor  had  the  father  any  right 
of  inheritance  that  could  be  enforced  during  the  life  of  ibe  widow,  who 
outlived  him.  The  separation  of  the  estate,  as  held  by  the  late  raja, 
negatived  both  the  confiscation  and  limitation. 

The  claimant,  to  prove  his  title,  relied  upon  a  pedigree,  not  stated  in  any 
document  produced,  that  had  existed  in  the  family  before  this  suit.  The 
genealogy  on  which  he  claimed  was,  however,  identical  with  one  which 
his  father  had  more  than  once  asserted,  alleging  title  to  two  mauzas  of  the 
raj  estate.  The  raja,  called  upon  to  answer  in  proceedings  at  settlement, 
had  not  given  a  direct  denial  to  the  Alleged  relationship. 

On  the  contention  that  there  were  steps  in  the  pedigree  as  to  which  the  evi- 
dence adduced  did  not  include  proof  of  statements  made  by  a  deceased 
person  who  had  means  of  knowledge,  or  proofs  of  other  statements  within 
s.  32  of  the  Indian  Evidence  Act,  I  of  1872,  and  as  to  which  the  evidence 
was  insufficient. 

Seld,  that  the  evidence  taken  altogether,  oral  and  documentary,  had  been 
sufficient  to  prove  that  the  appellant  was  relited  to  the  deceased  raja,  as 
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he  had  claimed  to  be,  and  that  the  appellant  was,  as  heir  to  him,  entitled 
to  inherit  the  raj  estates  on  the  widow's  death  ;  this  opinion  being  founded 
on  the  documentary  evidence.  BEJAI  BAHADUR  SINGH  .v.  BHUPINDAR 

BAHADUR  SINGH  AND  BEJAI  BAHADUR  SINGH  v.  KOUNSAL  RISHORE 
PRASAD,  17  A.  456  (P.C.j  =  22  I.A.  139  =  6  Bar.  P.C.J.  593  ...  616 

(4)  S.  34 — Account-books — Corroborative  evidence  necessary  to  render  defendant 

liable  upon  entries  in  plaintiffs'  books. — In  a  suit  to  recover  money  due 
upon  a  running  account,  the  plaintiff  produced  bis  account- books,  which 
were  found  to  be  books  regularly  kept  in  the  course  of  business,  in  support 
of  his  claim.  One  of  the  plaintiffs  gave  evidence  as  to  tbe  entries  in  the 
account-books,  but  in  such  a  manner  that  it  was  not  clear  whether  be 
spoke  from  his  personal  knowledge  of  the  transactions  entered  in  the 
books,  the  entries  in  which  were  largely  in  his  own  handwriting,  or  simply 
as  one  describing  the  state  of  affairs  that  was  shown  by  the  books.  He 
was  cross-examined,  but  no  questions  were  asked  bim  to  show  that  be  was 
not  speaking  as  to  his  personal  knowledge.  Held,  that  the  evidence  given  as 
above  should  be  interpreted  in  the  manner  most  favourable  to  the  plaintiff, 
and  might  be  accepted  in  support  of  the  entries  in  the  plaintiff's  account- 
books,  which  by  tbemselves  would  not  have  been  sufficient  to  charge  the 
defendants  with  liability.  DWARKA  DAS  v.  SANT  BAKHSH,  18  A.  92  = 
15  A.W.N.  (1895)  235  ...  67 

(5)  S.  34 — Evidence  as  to  whether  hundis  were  genuine  or  not  -Comparison  o/  hand- 

writing— Entries  in  account-books  regularly  kept  —  Tests  of  correctness. — 
The  High  Court  had  reversed  the  finding  of  the  first  Court  on  an  issue 
which,  in  effect,  was  whether  certain  hundis  were  genuine  or  false.  Under 
s.  34  of  Act  No.  I  of  1872  (Tbe  Indian  Evidence  Act) ,  the  plaintiff's  account 
books  were  produced  by  the  plaintiff  as  relevant  evidence,  and  were  relied  on 
as  corroborating  direct  testimony.  The  book^s  were  tested  by  reference  to 
entries  corresponding  with  other  independent  evidence.  The  Judicial 
Committee,  on  the  whole  evidence,  affirmed  the  decision  of  the  High  Court 
that  the  hundis  were  genuine.  In  the  decree  which  gave  interest  to  its 
date,  they  extended  the  period  until  payment.  JASWANT  SINGH  v.  SHEO 
NARAIN  LAL,  16  A.  157  (P.O.)  =  22  I.  A.  6  =  6  Bar.  P.C.J.  404  ...  101 

(6)  S.  92 — Evidence  to  vary  or  add  to  the  terms  of  a  contract  in  icrittiny — Evi- 

dence to  show  manner  in  which  consideration  was  agreed  to  be  p&id.  —  B,  92 
ot  tbe  Indian  Evidence  Act,  1872,  will  not  debar  a  party  to  a  contract  in 
writing  from  showing,  notwithstanding  the  recital  in  the  deed,  that  the 
consideration  specified  in  tbe  deed  was  not  in  fact  paid  as  therein  recited, 
but  was  agreed  to  be  paid  in  a  different  manner.  INDARJIT  v.  LAL 
CHAND,  18  A.  168  =  16  A.W.N.  (1896)  16  ...  818 

(7)  S.  132— See  PENAL  CODE  (ACT  XLV  OP  1860),  16  A.  88. 

(8)  See  BURDEN  OF  PROOF,  17  A.  428. 

(9)  Sae  CIVIL  PROCEDURE  CODE,  17  A.  29 

(10)  Sse  CRIMINAL  PROCEDURE  CODE  ;ACT  X  OF  1882),  17  A.  57. 

(11)  See  PENAL  CODE  (ACT  XLV  OF  i860),  17  A.  576. 

(12)  See  SUCCESSION  CERTIFICATE  (VII  OF  1889),  17  A.  578. 
Execution  of  Decree. 

(1)  Act  IV  of  1882.  ss.  88  and  89— Suit  for  sale  on  a  mortgage— Future  interest. 

—  A  decree  for  sale  under  s.  88  of  the  Transfer  of  Property  Act,  1882,  in  a 
suit  for  sale  on  a  mortgage  declared  a  certain  sum,  including  principal 
and  interest  up  to  date  of  decree,  to  be  payable  to  the  plaintiff  within  a 
stated  time,  and  also  provided  that  the  decree  should  carry  future  inter- 
est. The  judgment-debtor  did  not  pay  within  tha  specified  time,  and 
subsequently  the  decree-holder  applied  for  an  order  absolute  for  sale 
under  s.  89  of  the  above  mentioned  Act.  Held,  that  tbe  amount  which 
could  be  realized  by  the  decree-holder  by  sale  of  the  mortgaged  property 
would  include  future  interest  from  the  date  of  the  decree  under  s.  88  to 
the  date  of  sale,  and  that  it  was  not  necessary  that  specific  mention  of 
future  interest  should  be  contained  in  the  order  under  s.  89  of  the  Act. 
RAJ  KUMAR  v.  BISHESHAR  NATH,  16  A.  270=14  A.W.N.  (1894)  80  ...  175 

(2)  Ambiguous  decree— Referenee  to  pleadings  in  the  suit  to  ascertain  meaning 

of  the  decree, — Where  a  decree  is  in  its  terms  ambiguous  it  is  competent 
to  the  Court  executing  it  to  refer  to  tbe  p'eadings  in  the  suit  in  which 
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such  decree  was  passed  to  ascertain  its  precise  meaning.  LACHMI  NARAIN 

V.  JWALANATH,  18  A.  344  =  16  A.W.N.  (1896)  87  ...  936 

(3)  Attachment — Assignment  of  decree — Second  attachment  by  assignee — Presump- 

tion as  to  cessation  of  prior  attachment. — If  at  the  date  of  the  assignment 
of  a  decree  the  judgment-debtor's  property  is  already  under  attachment 
in  execution  of  such  decree,  it  is  not  necessary  for  the  assignee  of  the 
decree  to  apply  for  a  fresh  attachment.  When  either  the  decree-holder  or 
his  assignee  applies  to  have  attachment  under  the  decree  of  property 
which  has  been  previously  attached  under  the  decree,  it  lies  upon  the 
decree-holder  or  the  assignee  of  the  decree,  as  the  case  may  be,  if  the  ques- 
tion is  raised,  to  show  that  the  second  application  was  unnecessary  by 
reason  of  the  first  attachment  being  still  subsisting.  Failing  such  evi- 
dence, a  Court  may  presume  that  the  prior  attachment  had  ceased  before 
the  application  for  a  second  attachment  was  made.  HAFIZ  SULEMAN  v. 
SHEIKH  ABDULLAH;  16  A.  133  =  14  A.W.N.  (1994)  13  ...  87 

(4)  Attachment  of  immoveable  property-Order  striking  off  application  /or  execution 

but  maintaining  attachment  — Appeal. — A  decree-bolder  in  execution  of  his 
decree  attached  certain  immoveaole  property  of  his  judgment-debtor  ;  but 
on  his  taking  no  other  steps  to  complete  the  execution  of  the  decree,  the 
Court  struck  oS  the  execution-proceedings  maintaining  the  attachment. 
Against  this  order  the  decree-holder  appealed.  Held,  that,  inasmuch  as 
the  order  in  question  was  not  a  judicial  disposal  of  the  application  for  sale 
and  would  not  preclude  the  decree-holder  from  continuing  the  execution 
of  his  decree,  an  appeal  from  such  order  was  superfluous  and  must  be  dis- 
missed. RATTANJI  v.  HARI  HAR  DAT  DUBE,  17  A.  243  =  15  A.W.N. 
(1995)  87  ...  481 

•<5)l  Civil  Procedure  Code,  s.  234 — Application  to  execute  decree  against  alleged 
representative  of  deceased  judgment-debtor. — In  the  case  of  an  application 
under  s.  234  of  the  Code  of  Civil  Procedure  to  execute  a  decree  against  a 
person  alleged  to  be  the  representative  of  a  deceased  judgment-debtor,  it 
is  for  the  Court  which  passed  the  decree  to  decide  whether  the  person 
against  whom  execution  is  sought  is  or  is  not  such  representative,  but  it  is 
for  tbe  Court  executing  the  decree  to  decide  to  what  extent  such  person 
is  liable  as  such  representative.  SETH  8HAPURJI  NANA  BHM  v.  SHAN- 
KAR  DAT  DUBE,  17  A.  431  =  15  A.W.N.  (1895)  74  ...  599 

•(6)  Civil  Procedure  Code,  ss.  234.  244,  278,  283— Bepreseniative  of  deceased  judg- 
ment-debtor-Practice-Appeal.—  Certain  decree-holders  obtained  during  the  ' 
life-time  of  their  judgment-debtor  attachment  of  certain  immoveable  pro- 
perty as  belonging  to  the  said  judgment-debtor  ;  but,  on  the  decree-holders' 
seeking  to  bring  the  property  to  sale,  one  S.D.  came  forward  with  an  objec- 
tion that  the  property  was  his  and  was  not  liable  to  sale  in  execution  of 
the  decree  in  question.  Pending  the  decision  of  the  Court  on  this  objec- 
tion the  decree-holders  applied  to  the  Court  to  have  the  names  of  S.D. 
and  the  widow  of  the  judgment-debtor  (who  died  about  the  time  tbe  pre- 
vious objection  was  filed)  placed  on  the  record  as  representatives  of  the 
judgment-debtor.  S.D.  filed  a  similar  objection  to  this  application  also; 
but  both  objections  being  heard  together  on  the  6th  September  1892  were 
dismissed,  and  S.D.  was  placed  on  the  record  as  representative  of  the  de- 
ceased judgment-debtor.  On  appeal  by  S.  D.  against  "  the  order  of  the 
District  Judge  of  Jaunpur  of  the  6th  September,  1892,"  it  was  held  that 
the  order  making  S.D.  a  party  to  the  execution  proceedings  as  representa- 
tive of  the  judgment-debtor  rendered  any  order  as  to  his  former  objection 
superfluous  and  that  order  was  appealable  under  s.  244  of  the*  Code  of 
Civil  Procedure.  SHANKAR  DAT  DUBE  v.  J.  G.  HARMAN  &  CO.,  17  A. 
245  =  15  A.W.N.  (1895)  66  ...  482 

((7)  Civil  Procedure  Code,  s.  244 — Objection  by  representative  of  party  to  the  suit  to 
the  jurisdiction  of  the  Court  which  passed  the  decree. — S.  244  of  the  Code  of 
Civil  Procedure  applies  as  well  to  a  dispute  arising  between  the  parties 
contemplated  by  that  section  in  relation  to  the  execution  of  a  decree  after 
it  has  been  executed,  as  it  would  to  a  dispute  between  such  parties  relating 
to  tbe  execution  of  a  decree  before  it  had  been  executed. 
It  is  competent  to  the  Court  charged  with  tbe  execution  of  a  decree  to  con- 
sider the  question  as  to  whether  the  Court  which  passed  the  decree  had 
jurisdiction  to  pass  it,  unless  the  decree  itself  precludes  that  question. 

IMDAD  ALI  v.  JAGAN  LAL,  17  A.  478=15  A.W.N.  (1895)  109  ...        632 
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(8)  Civil  Procedure  Code,  ss.  258,  320— Act  No.  ZV  of  1877  (Indian  Limitation 

Act),  ss.  19,  20—  Execution  transferred  to  the  Collector— Acknowledgment  in 
the  Court  of.  the  Collector  of  part  payment  of  decretal  money — Limitation.— 
Where,  after  a  decree  had  been  sent  to  the  Collector  for  execution  under 
the  provisions  of  a.  320  of  the  Code  of  Civil  Procedure,  the  decree-bolder 
and  judgment-debtor  joined  in  an  application  to  the  Collector  in  which 
they  stated,  on  the  one  hand,  that  the  decree-holder  had  received 
Ks.  2,900  in  part  payment  of  the  decretal  amount,  and,  on  the  other,  that 
there  was  a  certain  balance  due  from  the  judgment-debtor  under  the  do- 
oree,  and  that  arrangements  had  been  made  between  the  parties  for  the 
payment  of  such  balance.  Held,  that  the  above  application  was  properly 
mada  to  the  Collector  as  being,  with  in  the  meaning  oi  s.  258  of  the  Code 
of  Civil  Procedure,  "  the  Court  whose  duty  it  is  to  execute  the  decree,1' 
and  that  the  application  was  a  valid  acknowledgment  for  all  purposes  and 
sufficient  under  BS.  19  and  20  of  the  Indian  Limitation  Aot,  1877,  to  sava 
limitation  in  respect  of  the  execution  of  the  decree.  MUHAMMAD  SAID 

KHAN  v.  PAYAG  SAHU,  16  A.  228  =  14  A.w.N.  (1894)  55  ...         148 

(9)  Decree  as  originally  framed  incapable   of  execution — Amendment  of  decree— 

Limitation— Act  No.  XV  of  1877  (Indian  Limitation  Act] ,  sch.  ii,  arts.  178, 
179. — Where  a  decree  as  originally  framed  was  found  by  the  High  Court 
to  be  incapable  of  execution  and  was  not  finally  amended  by  that  Court, 
so  as  to  become  capable  of  execution,  to  until  nearly  twelve  years  after  it  was 
passed,  it  was  held  that  an  application  to  execute  such  decree  which  was 
made  within  three  years  from  the  date  of  the  amendment  of  the  decree 
was  with  in  time,  the  rule  of  limitation  applicable  being  that  prescribed  by 
art.  178  of  ech.  ii  of  the  Act  No.XV  of  1877.  MUHAMMAD  8ULEMAN  KHAN 

v.  MUHAMMAD  YAR  KHAN,  17  A.  39  =  14  A.W.N.  (1894)  191  ...         349 

(lOj  Decree  payalle  by  instalments  with  proviso  as  to  execution  of  entire  decree  on, 
default  in  payment  ol  instalment — Construction  of  decree — Limitation. — 
Where  a  decree  for  money  is  made  payable  by  instalments  with  a  proviso 
to  the  effect  that  on  default  being  m^do  in  payment  of  the  instalments 
the  decree-holder  is  entitled  to  execute  the  decree  for  the  whole  amount 
due,  such  rv  decree  is  to  be  construed  as  much  as  possible  in  favour  of  the 
decree-holder,  and  unless  the  decree  clearly  leaves  the  decree-bolder  no 
option  on  the  happening  of  a  default  but  to  execute  the  decree  once  and 
for  all  for  the  whole  amount  due  under  it,  tbe  decree-holder  may  execute 
it  on  the  happening  cf  the  first,  second  or  any  subsequent  default,  and 
limitation  will  run  against  him  in  respect  of  each  instalment  separately 
from  the  time  when  such  instalment  may  become  due.  SHANKAE  PRASAD 
v.  JALPA  PRASAD  AND  OTHERS,  16  A.  371  =  14  A.W.N.  (1894)  115  ...  241 

(11)  Effect  as  regards  limitation  of  striking  off  petition  for  execution  of  decree — 
Second  application,  without  express  leave  granted  when  the  -first  was 
struck  off.  ss.  373,  649,  of  the  Code  of  Civil  Procedure,  inapplicable  here— 
Act  No.  VI  of  1892,  ss.  4,  and  6. — It  is  clear,  both  from  the  Code  of  Civil 
Procedure  itself,  and  from  the  Provisions  of  the  Limitation  Aot  of  1877, that 
a  succession  of  applications  for  execution  is  contemplated.  Section  647 
of  the  Code  of  Civil  Procedure,  cannot,  on  its  true  construction,  be  applied 
to  execution  of  decree,  and  was  inapplicable  to  petitions  for  execution 
before,  and  independently  of,  the  passing  of  Aot  VI  of  1892,  sections  4 
and  5. 

A  first  application  for  execution  of  a  decree  having  been,  on  tbe  decree-holders 
petition,  struck  off  the  list  of  cases  pending  for  hearing,  a  second  application 
was  made  within  the  period  of  limitation. 

Held,  that  tbe  first  application,  notwithstanding  that  tbe  order  striking 
it  of!  had  been  made,  was  not  annulled,  but  afforded  a  fresh  starting  point 
for  limitation. 

Held,  also,  that  although  the  petition  for  execution  had  been  withdrawn 
without  leave  to  apply  again  having  been  expressly  granted  by  the  Court, 
the  petitioner's  right  to  renew  his  petition,  within  duo  time,  remaind. 
The  provisions  of  s.  373,  which  could  only  have  applied  through  the 
effect  of  s.  647,  had  not  been  rendered  applicable  thereby  to  petitions 
for  execution.  THAKUR  PRASAD  v.  PAKIR-ULLAH,  17  A.  106  (P.O.)  =5 
M.L.J.  3  =  22  I.A.  44  =  6  Bar.  P.C.J.  526  ...  393 
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(12)  Limitation— Execution  stayed  by  reason  of  injunction  for  mote   than    three 

years — Revival  of  previous  application. — A  decree-holder  in  execution  of 
his  decree  attached  a  decree  held  by  his  judgment-debtor.  On  the  3rd 
of  July  1888  the  decree-holder  applied  for  execution  of  his  decree  by  en- 
forcement of  the  second  decree,  and  in  pursuance  of  this  application  obtain- 
ed attachment  of  certain  property  as  belonging  to  the  judgment-debtor  under 
the  second  decree.  Subsequently  a  suit  was  filed  by  the  son  of  such 
judgment-debtor  claiming  the  property  as  his  own,  and  in  that  suit  an 
injunction  was  granted  staying  execution  under  the  application  of  the  3rd 
of  July  1888  until  the  suit  was  decided.  The  application  for  execution 
was  meanwhile  struck  off,  bni  the  attachment  was  maintained.  On  the 
19tb  of  March  1892  the  suit  was  dismissed  and  the  injunction  came  to  an 
end.  On  the  29th  of  October  1892  a  fresh  application  was  made  for 
execution. 

Held  that  this  second  application  was  not.  barred  by  limitation,  but  was  to 
be  regarded  as  an  application  to  renew  the  proceedings  commenced  by  the 
former  application,  which  had  been  suspended  by  the  Act  of  the  Court 
and  not  by  anything  for  which  the  decree-holder  was  responsible. 
LAKSHMI  CHAND  v.  BALLAM  DAS,  17  A.  425  =  15  A.W.N.  (1995)  82  ...  594 

(13)  Limitation— Act  XV  of  1877  (Indian  Limitation    Act),    s.    4— Procedure 

applicable  to  execution  of  decrees — Review— Civil  Procedure  Code,  s.  623. — 
It  is  the  duty  of  a  Court  to  which  an  application  to  execute  a  decree  ia 
presented  to  satisfy  itaelf  whether  or  not  such  application  is  barred  by 
limitation.  If  the  Court  on  suoh  an  application  omits  to  decide  the  ques- 
tion of  limitation,  or  decides  it  against  the  judgment-debtor  and  in  his 
opinion  wrongly,  the  judgment-debtor  may  either  appeal  or  can  apply 
under  s.  623  of  the  Code  of  Civil  Procedure  for  review  of  the  Court's 
order,  and  this  whether  notice  of  the  application  for  execution  had 
been  issued  to  him  or  not. 

A  Court  in  executing  a  decree  should  look  to  the  substance  rather  than  to 
the  form  of  applications  presented  to  it.  Where  an  application  was  made 
by  a  judgment-debtor  objecting  to  the  execution  of  a  decree  against  him 
on  the  ground  that  it  was  barred  by  limitation,  previous  objections  to 
execution  having  been  disallowed  ;  it  was  held  that  the  relief  prayed  for 
being  one  which  could  only  ba  granted  by  way  of  review  the  application 
should  be  treated  as  one  for  that  purpose.  RAMU  RAI  AND  OTHERS 
v.  DAYAL  SINGH,  16  A.  390=14  A.W.N.  (1894)  131  ...  254 

(14)  Limitation — Act    No.    XV    of  1877,   sch.   II.    art.     178— Application  for 

execution  of  a  different  niture  from  preceeding  application. — A  decree- 
holder  in  execution  of  his. decree  applied,  on  the  llth  January  1888,  for 
arrest  of  the'judgment-debtor.  Oa  the  25th  February  1888,  in  consequence 
of  the  record  of  the  case  being  required  in  the  High  Court,  the  Court  exe- 
cuting the  decree  struck  off  that  application  sue  motu.  On  the  23rd 
February  1892  the  decree-holder  again  applied  for  execution  of  his  decree, 
but  this  time  by  attachment  and  sale  of  the  judgment-debtor's  property. 
Held  that  the  second  application  could  not  be  regarded  as  a  continu- 
ance of  the  former  application,  and  that  execution  of  the  decree  was  time- 
barred.  HAR  SARUP  v.  BALGOBIND,  18  A.  9  =15  A.W.N.  (1895)  133  ...  710 

(15)  Limitation — Act  No.  XV  of  1877.  sch.  it,  art.  178 — Decree  for  possession  of 

immoveable  property,  execution  being  contingent  en  non-payment  of 
annuity, — Where  a  decree  was  for  possession  of  immoveable  property,  but 
its  execution  was  contingent  on  default  being  made  by  the  judgment- 
debtor  in  the  payment  year  by  year  of  a  certain  annuity  to  the  decree- 
holder.  Held  that  the  decree-holder  was  not  obliged  to  execute  such 
decree  once  and  for  all  upon  the  occurrence  of  the  first  default,  but  might 
execute  it  on  occasion  of  any  subsequent  default  ;  also  that  the  limitation 
applicable  to  the  execution  of  suoh  decree  was  that  provided  for  by  art.  178 
of  sob.  ii  of  the  "Indian  Limitation  Act,  1877.  MUHAMMAD  ISLAM 
v.  MUHAMMAD  AHSAN,  16  A.  237  =  14  A.W.N.  (1894)  61  ...  154 

(16)  Order  for  sale  under  a  decree  previously  satisfied  ;  such  order  and  the  conse- 

quent sale  ultra  vires  and  nullities, — An  order  for  sale  and  a  sale  under 
such  order  are  ultra  vires  and  nullities  if  the  decree  which  is  ordered  to  be 
executed  has  been  satisfied  by  payment  into  Court  of  the  decretal  money 
before  the  order  is  made.  CHUNNI  v.  LALA  RAM,  16  A.  5=  13  A.W.N. 
(1893)  141  ...  4 
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(17) — Sale  in  execution  held  in  pursuance  of  an  attachment  made  under  a  wrong 
section— Civil  Procedure  Code,  ss.  268.  278— Attachment. — Held  that  a 
sale  of  t,he  mortgagee's  rights  under  a  mortgage  duly  held  and  confirmed 
was  effectual  to  pass  the  mortgagee's  rights  to  the  auction-purchaser,  even 
though  the  attachment  subsequent  to  which  such  sale  was  held  might 
have  been  made  under  a  wrong  section  ot  the  Code  of  Civil  Procedure. 
BHEO  CHARAN  LAL;V.  SHEO  SEWAK  LAL,  18  A.  469  =  16  A.w.N.  (1896) 
154  ...  1018 

(18)  See  BURDEN  OP  PROOF,  18  A.  369. 

(19)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  i,  11,  165,  286, 

418,  483  &  496  ;  17  A.  42,  82,  99,  162,  222  &  531  and  IS  A.  36,  37,  49,  52, 
106,  123,  141,  163,  313.  348,  413,  435,  437,  461,  479,  481  and  482. 

(20)  See  CONTRACT  ACT  (IX  OF  1872),  17  A.  264. 

(21)  See  HINDU  LAW  (JOINT  FAMILY),  16  A.  449. 

(22)  See  LIMITATION  ACT  (XV  OF  1877),  16  A.  75  ;  17  A.  103  and  18  A.  384. 

(23)  See  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1889),  16  A.  26. 

(24)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1892),  16  A.  78. 

Expectancy. 

See  HINDU  LAW  (WIDOW),  17  A.  125. 

Ex-proprietary  Tenant. 

See  ACT  XH  OF  1881  (AGRA  RENT),  16  A.  337  &  18  A.  121. 

False  Charge. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  16  A.  124. 

False  Evidence. 

See  PENAL  CODE  (ACT  XLV  OF  1860),  17  A.  436. 

Fasli  Year, 

See  INTERPRETATION,  18  A.  388.  v 

Fraud. 

See  SALE,  18  A.  322. 

Gambling. 

See  ACT  III  OF  1867  (GAMBLING),  18  A.  23. 
Gift. 

See  MUHAMMADAN  LAW  (GIFT),   18  A.  1. 

Guardian  and  Minor. 

(1)  Liability  of  minor  for  act  o!  person  without  authority  purporting  to  act  as  the 

guardian  of  the  minor. — The  uncle  of  a  minor  Muhammadan  purporting, 
though  without  authority,  to  act  as  the  minor's  guardian,  made  a  mort- 
gage of  certain  property  belonging  to  the  minor,  and  subsequently,  took 
a  lease  of  the  mortgaged  property  in  favour  of  the  minor.  The  minor 
having  made  default  in  payment,  the  mortgagee  sued  to  recover  rent. 
Held  that  the  mortgagee  was  not  entitled  to  recover,  although,  had  the 
minor  sued  the  mortgagee  to  avoid  the  mortgage,  he  might  not  have  been 
able  to  succeed  without  paying  compensation  to  the  mortgagee  to  the 
extent  to  which  he  or  hie  property  had  benefited  by  the  money  advanced 
on  the  security  of  the  mortgage.  NlZAM-UD-DIN  SHAH  v.  ANANDI 
PRASAD,  18  A.  373  =  16  A.W.N.  (1896)  99  ...  955 

(2)  See  GUARDIAN  AND  WARDS  ACT  (VIII  OF  1890),  17  A.  529. 

Guardians  and  Wards  Act  (VIII  of  1890). 

Joint  Hindu  family — Appointment  of  guardian  of  property  of  minor. — It  is  not 
competent  to  a  Court  under  Act  No.  VIII  of  1890  to  appoint  a  guardian  of 
the  property  of  a  minor  who  is  a  member  of  a  joint  Hindu  family, 
JHABBUSlNGHv.  GANQA  BISHAN,  17  A.  529  =  15  A.W.N,  1895  119  ...  665 

Haq-i-chaharum. 

Suit  for— Bee  LIMITATION  ACT  (XV  OF  1877),  18  A.  430. 
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(1)  Sea  LETTERS  PATENT,  18  A.  174. 

(-2)  Bee  STATUTE  24  AND  2)  VIC.,  CAP.  104,  18  A.  4, 

Hindu. 

Will  made  by  a— Probate  of— See  ACT  V  OF  1881  (PROBATE  AND  ADMINIS- 
TRATION), 18  A.  260, 

Hindu  Law. 

l — ADOPTION. 
u.— CUSTOM. 
3. — ENDOWMENTS. 
4.— GIFT. 

5.— INHERITANCE. 
6.— JOINT  FAMILY. 
7, — PARTITION. 
8.— SUCCESSION. 
9.— WIDOW. 

Hindu  Law— 1.- Adoption. 

Benares  School —  Adoption  by  one  of  the  regenerate  classes  of  a  mother's  sister's 
son.— Held  by  EDGE,  U.J.,  KNOX,  BLAIR  and  BURKITT.  JJ.  (BANERJI 
and  AIKMAN,  JJ.,  dissenting). 

The  Hindu  law  of  the  School  of  Benares  does  not  prohibit  an  adoption 
amongst  the  three  regenerate  classes  of  a  sister's  son,  of  a  daughter's  SOD 
or  of  a,  son  of  the  sister  of  the  mother  of  the  adopter,  and  consequently 
the  onus  of  proving  that  such  an  adoption  ;is  prohibited  by  usage  is  upon 
him  who  alleges  that  it  is  illegal. 

The  authority  in  the  School  of  Benares  of  the  Dattaka  Mimansa  of  Nanda 
Pandita  considered.  That  Mimansa  is  not  on  questions  of  adoption  an 
"infallible  guide"  in  the  School  of  Benares,  and  is  not  followed  when  it 
imposes  on  the  right  of  adoption  restrictions  not  to  be  found  in  the  recog- 
nised authorities  of  the  School  of  Benares. 

Eeld  by  BANERJI,  J.  (AIKMAN,  J.,  concurring).  -The  adoption  by  a  Hindu 
belonging  to  one  of  the  tarea  regenerate  classes  of  hi*  mother's  Bister's  eon 
is  prohibited  according  to  the  Hindu  law  of  the  Benares  School.  Such 
prohibition  is  not  merely  directory,  but  the  adoption  is  absolutely  inter- 
dicted and  void  and  cannot  be  validated  by  the  rule  of  factum  valet* 

Eeld  also  by  BANERJI,  J. — That  the  Dattaka  Ohandrika  and  the  Dattaka 
Mimansa  are  works  of  paramount  authority  on  questions  relating  to 
adoption,  HS  well  as  in  those  parts  of  India  which  are  governed  by  the 
law  of  the  Benares  School  as  elsewhere.  BHAGWAN  SINGH  v.  BHAGWAN 
SINGH;17  A.  294  (P.B.)  =  15  A.W.N.  (1895)  167  ...  515 


-2.— Custom. 


Jains — Widow— Power  of  widow  to  deil  with  deceased  husband's  property — Evi- 
dence cf  custom— Judicial  decisions. — Held  that  umongst  Agarwala  Bauias 
of  the  Saraogi  sect  cf  the  Jain  religion  a  widow  has  full  power  of  aliena- 
tion in  respect  of  the  non-ancestral  property  of  her  deceased  husband  ;  but 
that  she  has  no  such  power  in  respect  of  the  property  which  is  ancestral. 
Held  also  that  where  a  custom  alleged  to  be  followed  by  any  particular 
class  of  people  is  in  dispute,  judicial  decisions  in  which  such  custom  has 
been  recognized  as  the  custom  of  the  class  in  question  are  good  evidence  of 
the  existence  of  such  custom.  8HIMBHU  NATH  AND  ANOTHER  V.  GAYAN 
CHAND,  16A.  379=  14  A.W.N.  (1894)  123  ...  246 


-3.— Endowments. 


See  ACT  XX  OF  1863  (RELIGIOUS  ENDOWMENTS),  18  A.  227. 

4.-Gift. 

Delivery  of  deed  of  gift  effectual  to  pass  title. — The  delivery  to  ths  donee  of  im- 
moveable  property  of  the  deed  ot  gift  is  sufficient  to  pass  the  title  to  such 
property  to  the  donee  without  actual  physical  possession  of  such  property 
being  taken  by  the  donee.  BALMAKDND  v.  BHAGWAN  DAS,  16  A.  185  = 
14  A.W.N.  (1894)  21  ...  119 
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Mitakshara— "Step-mother"— Custom—  Nature  of  evidence  necessary  to  establish  a 
customin  variance  with  the  general  /aw- According  to  the  Mitakshara  school 
of  Hindu  law  a  step-mother,  not  being  one  of  the  females  expressly  named 
in  the  Mitakshara  and  not  being  included  under  the  term  "  mother  "  in 
Chapter  II,  s.  3,  cannot  inherit  from  her  deceased  step-son.  Where  it  is 
sought  to  establish  the  existence  of  a  custom,  modifying  or  varying 
the  general  law,  the  kind  of  evidence  that  ought  to  be  regarded  is 
evidence  showing  that  the  right  claimed  by  custom  was  more  or  less 
contested  and  the  contest  abandoned  by  some  one  who,  if  the  custom 
had  not  existed,  would  have  been  entitled,  or  evidence  showing  that 
generally  in  the  district  the  custom  was  followed  to  the  exclusion  of 
persons  who,  if  it  had  not  been  for  the  custom,  would  presumably  have 
enforced  their  right  under  the  general  law.  RAMA  NAND  v.  SURGIANI, 
16  A.  221=  U  A. W.N.  (1894)  47  ...  14$ 

— — 6. — Joint  family. 

(l)Evidence  of  reparation — Shares  separately  recorded  in  villagepapers — Separate 
purchases  by  individual  members  of  family  out  of  joint  family  funds. — 
Where  there  has  existed  a  joint  Hindu  family  possessed  as  such  of  iinmo- 
veable  property,  the  presumption  is  that  until  the  contrary  is  shown  such 
family  will  continue  to  be  joint. 

The  fact  that  in  the  revenue  and  the  village  papers  individual  members  of  a 
Hindu  family  once  admittedly  joint  are  recorded  as  holding  taoh  a  certain 
specified  portion  of  property  is  nor,  standing  by  itself,  sufficient  evidence 
that  a  separation  has  taken  place,  nor  is  the  fact  that  specific!  purchases 
of  immoveable  property  have  been  made  from  time  to  time  in  the  names 
of  individual  members  of  the  family,  and  that  the  property  as  purchased 
was  recorded  in  each  case  in  the  name  of  the  nominal  assignee'  GA  JENDAE 
SINGH  v.  SARDAE  SINGH,  IB  A.  176  =  16  A.W.N.  (1896)  23  ...  824 

(2)  Mortgage  by  a  married  woman  of  property  inherited  from  her  lather — Legal 

necessity — Expenses  of  daughter's  marriage. — Ordinarily  it  is  the  duty  of 
the  father  in  a  Hindu  family  to  provide  tor  bis  daughter's  marriage  ;  bat 
where  the  father  was  not  possessed  of  sufficient  means  to  do  so,  and  the 
mother,  to  raise  money  to  meet  the  expenses  of  the  daughter's  marriage, 
mortgaged  property  of  her  own  which  had  come  to  her  from  her  father,  it 
was  held  that  the  mortgage  was  made  for  legal  necessity  and  was  a  valid 
mortgage.  BUSTAM  SINGH  v.  MOTI  SINGH,  13  A.  47i  =  16  A.W.N. 
(1896)  155  ...  1022 

(3)  Partition— Powar  of  father  as  manager  of  joint  family  to  refer  to  arbitration 

the  partition  of  the  joint  family  property — Civil  Procedure  Code,  ss.  5'/0, 
521,  526 — Award. — It  is  competent  to  the  father  of  a  joins  Hindu  family 
in  his  capacity  of  managing  member  of  the  family  to  refer  to  arbitration 
the  partition  of  the  joint  family  property,  and  the  award  made  on  such  a 
reference,  if  in  other  respects  valid,  will  be  binding  on  the  sons.  In  s.  526 
of  the  Code  of  Civil  Procedure,  the  word  "  shown  "  is  not  equivalent  to 
"alleged,"  but  it  is  necessary  that  one  of  the  grounds  mentioned  in  s.  520 
or  s.  521  should  be  proved  to  the  satisfaction  of  the  Court  before  the  Court 
is  justified  in  refusing  to  file  the  award.  JAGAN  NATH  v.  MANNU  LAL, 
16  A.  231  =  14  A.W.N.  (1894)  60  ...  ....  150 

(4)  Rights  of  illegitimate  member  of  the  family — Mortgage— Radimption — Suit  by 

legitimate  son  of  illegitimate  member  of  the  family  to  redeem  a  mortgage 
made  by  a  previous  legitimate  owner. — The  right  of  an  illegitimate  son  in 
a  Hindu  family  to  receive  maintenance  from  tne  family  property  is  a  pure- 
ly personal  right  and  does  not  descend  to  his  SOD. 

Held  that  the  legitimate  son  of  an  illegitimate  member  of  a  Hindu  family, 
who,  as  such  illegitimate  son,  might  have  had  a  right  to  maintenance 
from  the  property  of  his  father,  had  no  such  interest  in  the  estate  belong- 
ing to  the  family  as  would  entitle  him  to  redeem  a  mortgage  made  by  a 
previous  rightful  and  legitimate  owner  of  the  estate.  BALWANT  SINGH 

v.  ROSHAN  SINGH,  18  A.  253  =  16  A.W.N.  (1896)  4i  875 

(5)  Simple  money-decree  against  father  alone  sought  to  be  executed  after  Jtis  death 

against  joint  family  property  in  the  hands  of  the  son — Civil  Procedure 
Code,  ss.  234,  244 — Exetutivn  of  decree. — A  creditor  of  a  father  in  a  joint 
Hindu  family  governed  hy  the  law  of  the  Mitakshara  who  has  obtained  a 
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simple  decree  for  money  in  a  suit  against  the  father  alone  oannot  obtain 
execution  of  that  decree  against  the  joint  family  property  or  any  part  of 
it  in  the  bands  of  the  son  in  a  proceeding  against  the  son  in  execution  of 
that  decree  instituted  after  the  death  of  the  father,  and  not  being  a  pro- 
ceeding in  continuation  of  an  attachment  of  the  property  effected  during  the 
lifetime  of  the  father;  the  proceeding  in  execution  not  being  tarred  by  the 
law  of  limitation,  and  the  son  not  being  precluded  by  any  estoppel  from 
proving  that  the  property  was  joint  family  property  at  the  time  of  his 
father's  death  and  is  in  his  bauds  ancestral  property  and  not  assets  re- 
presenting what  was  at  the  time  of  bis  father's  death  separate  property  of 
his  father.  But  in  such  a  case,  if  the  creditor  desires  to  obtain  a  remedy 
against  the  ancestral  property,  or  any  part  of  it,  in  the  hands  of  the  son, 
he  must  seek  that  remedy  in  a  suit  against  the  son,  in  answer  to  which 
suit,  when  brought,  the  son  will  be  entitled  to  prove  that  the  suit  is 
barred  by  limitation,  that  the  debt  was  tainted  by  immorality,  or  any 
other  matter  that  would  ba  a  defence  against  the  son.  LACHMI  NARAIN 
AND  ANOTHER  v.  KUNJI  LAL  AND  LACHMI  NARAIN  AND  ANOTHER  V. 

CHOTE  LAL  AND  OTHERS,  16  A.  449  =  14  A.W.N.  (1894)  169  ...         292 

(6)  Suit  for  possession  of  property  alleged  to  have  been  joint  family  property — 

Separation — Burden  of  {.roof. — Three  brothers,  Manohar  Singh,  Paljhan 
Singh,  and  Harnandan  Singh  once  constituted  a  joint  Hindu  family. 
After  the  death  of  all  of  them  the  descendants  of  ilanohtr  Singh  sued  the 
descendants  of  Harnandan  in  effect  to  obtain  their  share  of  the  property 
which  had  been  of  Paljhan  Singh  in  his  lifetime.  In  their  plaint  they 
alleged  that  the  family  was  still  joint.  By  their  evidence,  however,  they 
set  up  a  separation  between  themselves  and  Harnandan  shortly  after  the 
death  of  Paljhan  Singh.  The  defendants,  on  the  other  band,  alleged 
that  some  twenty  or  twenty-five  years  before  suit,  after  the  death  of 
Hanohar  Singh,  there  had  been  a  separation  between  the  plaintiffs  on  the 
one  side  and  Paljhan  Singh  and  Harnandan  Singh  on  the  other 

Held  that,  the  plaintiffs  having  set  up  a  case  which  was  inconsistent  with 
the  presumption  of  ths  family  remaining  joint,  it  WAS  for  them  to  prove 
that  the  separation  took  place  as  they  alleged.  RAM  GHULAM  SINGH 
v,  RAM  BEHARI  SINGH,  18  A.  90=15  A.W.N.  (1895)  234  ...  765 

(7)  Transfer  by  one  member  of  his  share  in  the  joint  family  property  to  another 

member. — Oae  member  of  a  joint  Hindu  family  o*unot  transfer  his  un- 
divided share  in  the  joint  family  property  to  another  membar  of  the  family 
without  the  consent  of  the  rest  of  the  cc-sbarers.  CHANDAR  KlSHORE 

v.  DAMPAT  KISHORE,  16  A.  369  =  14  A.W.N.  (1894)  117  ...         240 

(8)  See  GUARDIAN  AND  WARDS  ACT  (VIII  OF  1390),  17  A.  529. 

(9)  See  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1899),  17  A.  578. 
(10)  Sao  TRANSFER  OF.PROPERTY  ACT  (IV  OF  1882),  17  A.  537. 

7.— Partition. 

Of  joint  family  property— See  HINDU  LAW  (JOINT  FAMILY),  16  A.  231. 

8.— Succession. 

* 

Nihangs  in  Gorakhpur — Alleged  mode  of  succession  to  property  by  survivorship 
among  a  brotherhood  of  Nihangs — Failure  to  prove  that  the  deceased, 
who  had  possessed  property,  was  a  member. — The  plaintiffs  claimed  that 
they  as  members  of  a  fraternity  of  Nihangs  were,  on  the  decease  of 
another  member,  entitled  to  the  succession  to  the  property  possessed  by  him 
according  to  rules  of  inberitenoe  prevailing  in  their  religious  brotherhood. 
They  thus  claimed  to  exclude  the  defendant,  an  alleged  son  of  the  deceased. 
This  son,  who  was  a  minor,  was  in  possession  through  his  mother  and 
guardian.  The  Judicial  Committee,  without  deciding  as  to  the  alleged 
mode  of  succession  to  property  among  Nihangs  forming  this  brotherhood, 
affirmed  the  decision  of  the  High  Court  that  it  had  not  been  proved  that 
the  deceased  was  a  member  of  the  sect:  and  on  this  ground  the  dismissal 
of  the  suit  was  maintained.  GAJRAJ  PURI  v.  ACHAIBAR  PURI,  16  A. 
191(P.C.)  =  21I.A.  17  =  6  Sar.  P.C.J.  414  ...  12* 
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(1)  Power  of  widow  of  sonless  Hindu  to  mortgage  ancestral  property  —Pardahnashin 
woman,  conditions  necessary  to  the  execution  of  a  valid  deed  by  —  Expectancy 
—  Mortgage  purporting  to  be  of  property  in  which  one  of  the  professed  execu- 
tants had  an  interest  in  expectancy  only.  —  One  Raja  Khairati  Lai  died  in 
1866  possessed  of  considerable  property  both  moveable  and  irnmoveable. 
He  left  surviving  him  a  widow,  Rani  Hulas  Kuar,  who  died  in  1878,  a 
daughter,  Rani  Aohhan  Kuar,  married  to  one  Raja  Lalji,  and  two  grand- 
sons, sons  of  Aohhan  Kuar,  Kuar  Inayat  Singh  and  Kuar  Shamsher  Baha- 
dur, the  latter  of  whom  died  some  time  subsequent  to  1831,  as  did  also 
his  father  Raja  Lalji, 

In  December  1877,  a  mortgage-deed  was  executed  over  certain  of  the  ances- 
tral property  of  the  family  of  Khairati  Lai,  the  ostensible  executants  being 
Raj*  Lalji  for  himself,  and  Hulas  Kuar,  Achhan  Kuar  and  Inayat  Singh 
through  Lalji  as  their  general  attorney.  This  deed  was  to  secure  a  debt 
of  Rs.  10,000,  stated  to  be  to  some  small  extent  for  an  advance  in  cash, 
and  as  to  the  balance  in  respect  of  certain  previous  debts  and  interest 
thereon.  At  the  date  of  this  bond  both  Inayat  Singh  and  Shamsher 
Bahadur  were  minors. 

In  April  1881,  Hulas  Kuar  having  in  the  meanwhile  died,  and  Inayat  Singh 
having  attained  majority,  but  Shamsher  Bahadur  being  still  a  minor,  a 
second  bond  of  a  similar  nature  to  the  former  was  executed  by  Lalji, 
Achhan  Kuar  and  Inayat  Singh  for  Rs.  20,000,  this  sum  being  recited  as 
composed  of  various  debts  of  earlier  date  with  interest  thereon,  of  an 
advance  to  pay  Government  revenue,  an  advance  for  expenses  of  the 
marriage  of  Lalji's  daughter  and  a  very  small  balance  in  cash. 

It  was  not  shown  that  the  debts  secured  by  either  of  these  two  bonds  were 
debts  incurred  for  legal  necessity  by  the  widow  or  daughter  of  Khairati  Lai, 
or  that  the  mortgagees  after  due  inquiry  had  reasonable  grounds  for  believe- 
ing  that  such  necessity  existed,  nor  vv-is  it  shown  that  the  mortgages  were 
entered  into  with  the  consent  of  all  the  husband's  kindred  under  circum- 
stances which  might  raise  a  valid  presumption  that  the  debts  secured  by 
them  were  properly  incurred. 

It  was  further  not  shown  that  the  power  -of-attorney  under  which  Lalji  pur- 
ported to  act  in  executing  the  bond  of  1877  on  behalf  of  Hulas  Kuar, 
Achhan  Kuar  and  Inayat  Singh  was  ever  properly  explained  to  the  pro- 
fessed executants  or  that  they  understood  its  import  :  nor  was  it  shown 
that  either  of  the  bonds  was  duly  explained  to  and  comprehended  by  the 
professed  executants  other  than  Lalji  himself,  in  manner  required  by  law 
in  the  case  of  documents  executed  by  pardahnashin  woman  ;  nor,  though 
at  the  date  of  the  execution  ot  the  second  bond  Inayat  Singh  had  attained 
the  age  of  majority,  did  it  appear  that  he  signed  the  bond  with  any  clear 
knowledge  of  its  contents,  or  of  the  liability  which  he  was  professing  to 
incur  thereby,  or  otherwise  than  through  the  influence  brought  to  bear 
on  him  by  his  father,  Lalji. 

Held,  on  suit  by  the  mortgagees  to  bring  to  sale  the  ancestral  property 
which  had  been  of  Khairati  Lai  in  his  lifetime  in  enforcement  of  the 
two  mortgages  above-mentioned,  that  the  mortgages  were  not  bind- 
ing on  the  alleged  executants  or  on  the  ancestral  property  at  the  date  of 
suit  in  the  hands  of  Achhan  Kuar. 

Kuar  Inayat  Singh's  interest  in  the  family  property  in  suit  could  only  be 
affected  by  the  mortgage  of  the  2nd  of  April  1881,  on  proof  that  the  debt 
was  in  fact  one,  or  was,  on  reasonable  inquiry  by  and  statements  made  to 
the  lenders  of  the  money  believered  by  them  to  bo  one,  in  respect  of  which 
his  mother  Rani  Achban  Kuar,  as  a  Hindu  daughter  in  possession,  could 
mortgage  or  charge  the  family  property  beyond  her  own  then  vested  in- 
terest in  it,  or  on  proof  that  he,  as  one  of  the  reversioners,  by  joining  with 
his  mother  in  executing  the  documents  oi  mortgage,  led  the  lenders  of  the 
money  to  believe  that  such  a  necessity  existed  for  the  loan  as  enabled  the 
Hindu  daughter  to  create  a  valid  mortgage  on  the  family  property  beyond 
the  extent  of  her  own  life-interest. 

The  Hindu  law  which  prevails  in  these  Provinaes  recognizes  no  power  in  a 
reversioner  to  sell  or  mortgage  his  interest  in  expectancy,  even  although 
he  may  be  the  heir-apparent, 
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It  is  absolutely  necessary,  before  holding  that  a  pardahnashin  lady  or  her 
property  is  liable  on  a  contract  alleged  to  have  been  made  by  her,  or  in  con- 
sequence of  an  alleged  execution  by  her  of  a  general  power-of-attorney,  to 
be  reasonally  satisfied  that  the  liability  she  was  incurring  and  the 
nature  of  the  transaction  were  explained  to  her  ;  and  more  particularly 
is  this  the  case  if  it  is  sought,  by  reason  of  her  having  executed  a  docu- 
ment, to  fix  her  and  her  property  with  a  liability  to  pay  a  debt,  which, 
if  the  document  had  not  been  executed  by  her  or  by  an  agent  appointed 
by  her  with  adequate  power,  could  not  have,  been  enforced  against 
her  property.  It  is  also  necessary  when  money-lenders  in  this 
country  seek  to  enfore  against  the  property  of  a  Hindu  family  a  con- 
tract of  mortgage  made  by  a  reversioner,  who,  although  of  age  at  the 
time,  was  then  still  of  tender  years  and  without  experience  of  business, 
for  the  Court,  when  the  question  is  raised,  to  be  satisfied  that  the  rever- 
sioner understood  the  nature  of  the  transaction  and  the  effect  of  the 
contract  which  he  was  enterning  into,  or  that  the  reversioner  of  the  family 
property,  in  which  the  revereioaer  had  an  estate  in  expectancy  only,  was 
liable  for  the  debt  in  respect  of  which  the  mortgage  is  sought  to  be 
enforced  and  that  no  unfair  advantage  was  taken  of  the  reversioner's 
youth  and  inexperience.  ACHHAN  KUAB  v.  THAKUB  DAS,  17  A. 
125  =  15  A. W.N.  (1895)  24  ...  4Q6 

(2)  Revenue  due  on  accaunt  of  widow's  (state  paid  by  lambardar — Remedy  of 

lambardar  after  death  ot  widow  for  recovery  of  money  so  paid. — G.D.,  a 
separated  soaless  Hindu,  died  possessed  of  certain  zemmdari  property, 
which  passed  to  his  widow,  J.  During  J's  possession,  the  lambardar  of 
the  village  paid  certain  Government  revenue  due  by  J,  in  respect  of  the 
property  left  by  D.G.  J.  died,  and  the  property  in  question  passed  to  S.N. 
as  heir  to  G.D.  On  suit  by  the  lambardar  to  recover  from  S.N.  the 
money  paid  on  behalf  of  J.,  it  was  held,  that  the  only  decree  to  which  the 
lambardar  was  entitled  was  a  decree  against  S.N.  as  J'g  representative 
payable  out  of  the  asset?,  if  any,  which  had  come  to  S.N.  from  J. 
SHIAMANANDv.  HAB  LAL,  18  A.  471=?  16  A.W.N.  (1896)  154  ...  1020 

(3)  Sole  by  a  Hindu  widow — Whether  the  reversioner  consented  that   she  should 

sell  the  whole  inheritance,  or  only  her  life-estate. — The  sale  by  a  Hindu 
widow  of  a  share  in  village  lands,  of  which  share  her  husband  had  been 
proprietor,  having  taken  place  without  justifying  necessity,  could  extend 
no  further  than  to  transfer  her  interest  as  a  widow,  for  life,  unless  the  con- 
sent of  the  reversionary  hair  had  been  given  to  her  selling  the  whole  in- 
heritance. The  appellant's  case  was  that  this  consent  had  been  given. 
The  evidence  of  its  having  been  given  was  the  fact  that  this  heir  having 
been  appointed  the  widow's  mukhtar  for  the  purpose,  had  executed,  on 
her  behalf,  a  sale-deed  containing  words  to  the  effect  that  the  vendee  had 
become  (as  the  English  translation  on  the  record  expressed  it)  "  absolute  " 
owner  of  the  share  sold. 

This  heir,  however,  received  no  consideration  to  induce  him  to  relinquish 
the  reversionary  title  ;  and,  on  the  death  of  the  widow,  his  descendant 
claimed  the  inheritance  against  the  vendee's  son,  then  in  possession. 

Held,  that  it  had  not  been  made  so  clear  that  the  conveyance  transferred 
the  whole  estate  of  inheritance  as  to  cause  it  to  follow  that  the  rever- 
sionary heir,  when  shown  to  have  consented  to  the  transfer  by  the  widow, 
mu2t  be  taken  to  have  consented  to  a  transfer  by  her  of  the  whole  estate 
of  inheritance. 

Therefore,  the  judgment  of  the  appellate  Court  below,  that  the  transfer 
extended  only  to  the  widow's  life-estate,  must  be  maintained.  JlWAN 
SINGH  v.  MISBI  LAL,  18  A.  146  (P.O.)  =  23  I.A.  1  =  6  M.L.J.  47  =  4  Bar. 
P.C.J.  675  ...  804 

(4)  Suit  to  set  aside  alitnaiion  by   Hindu  widcw  —  Reversioners— Grandsons  of 

davghter  of  alienor's  deceased  husband. — Held,  in  a  suit  to  set  aside  an 
alienation  made  by  a  Hindu  widow  of  property  which  had  been  of  bee 
deceased  husband  in  his  lifetime  that  the  sons  of  the  son  of  a  daughter 
of  the  alienot's  late  husband  were,  their  father  and  grandmother  being 
dead,  reversioners,  and,  as  such,  entitled  to  sue  to  set  aside  the  alienation 
made  by  the  widow.  SHEObABAT  KDABI  v.  BHAGWATI  PBASAD,  17  A. 
523  =  15  A.W.N,  (1895)  117  ~.  660 
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(5)  Voluntary  transfer  alleged  td  have  been  made  by  a  Hindu  widow— Burden  oj 

proving  her  knowledge  of  her  rights — Construction  of  the  Pensions  Act  (Act 
No.  XVIll  of  1871),  ss.  3  and  4 — Certificate  to  precede  suit  for  malikana 
payable  by  Government. — Where  a  voluntary  transfer  by  a  Hindu  widow 
is  alleged,  the  burden  of  proving  that  it  was  a  free  gift,  made  with  know- 
ledge by  her  of  her  rights,  is  on  the  donee. 

The  plaintiff,  widow  of  the  only  son  who  survived  his  father,  who  was  the 
owner  of  village  lands  and  other  property,  had  become,  on  hei  husband's 
death  without  issue,  ebtitled,  as  his  widow,  to  the  estate  which  he  had 
inherited.  But  she  obtained  possession  .of  only  half  of  it.  The  other 
half  was  in  the  recorded  possession,  when  this  suit  was  brought,  of  the 
widow  of  her  late  husband's  younger  brother,  who  died  in  his  father's 
lifetime. 

The  case  which  the  latter  widow,  as  defendant,  now  sought  to  make,  was 
that  she  had  become  entitled  to  a  share  in  the  estate  as  the  result  of  a 
series  of  transactions,  by  waj  of  family  arrangement,  in  which  the  two 
widows,  and  their  mother-in-law,  widow  of  the  deceased  father,  had  taken 
part,  These  included  a  reference  to  arbitration,  a  release,  and  dakhil 
kharij  in  settlement  records.  Held,  that  the  plaintiff  must  succeed  in 
•  the  absence  of  proof,  of  which  the  burden  was  on  the  defendant,  that  the 
plaintiff,  when  ceding  half  of  the  estate  to  which  she  was  entitled,  had 
knowledge  of  her  right,  as  widow,  to  the  whole,  and  had  freely  made 
what  in  effect  was  a  gift. 

A  village,  part  of  the  estate,  had  been  made  over  to  the  Government  by  the 
parties,  who  in  consideration  received  a  malikana  in  perpetuity,  or,  in 
other  words,  a  grant  of  a  portion  of  the  revenue  in  lieu  of  their  proprie- 
tary right.  Held,  that  the  right  to  the  malikana  was  on  the  construc- 
tion of  ss.  3  and  4  of  the  Pensions  Act,  XXIII  of  1871,  in  the  absence  of  a 
certificate  obtained  under  that  Act,  excluded  from  judicial  cognizance  in 
this  suit.  D.EO  KUAE  v.  MAN  KUAB,  17  A.  1  (P.O.)  =4  M.L.J.  272  =  22 
LA.  148-6  Bar.  P.G.J.  499  ...  325 

(6)  Bae  EVIDENCE  ACT  (I  OF.1872),  17  A.  465. 

(7)  See  HINDU  LAW  (CUSTOM),  15  A.  379. 

Insolvency, 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  17  A.  156,  218. 

Insolvent. 

Judgment-debtor -See  ClV.  PRO.  CODE  (ACT  XIV  OF  1982),  16  A.  37. 
interest. 

(1)  Post  diem — Construction  of  bond.—Oa  the  construction  of  a  written  contract 

to  repay  in  two  years  from  its  date  money  with  interest  at  15  percent,  to  be 
paid  half  yearly,  arrears  of  interest  being  added  half  yearly  to  the  princi- 
pal, the  Judicial  Committee  concurred  with  the  High  Court  that  there 
was  no  contract  to  pay  interest  at  that  rate  after  the  date  fixed  for  repay- 
ment. 

Held,  that  on  that  construction  the  creditor  would  be  entitled,  on  default 
made  in  the  repayment,  to  receive  interest,  but,  technically,  as  damages 
assessed  ;  and  the  rate  pri»ia  facie  would  be  the  same  as  that  provided  by 
the  contract  during  the  two  years,  although  there  is  no  rule  of  law  making 
that  rate  necessarily  the  measure  of  the  damages.  The  compounding  of  the 
interest  after  the  expiration  of  the  two  years  was  disallowed,  and  an  ac- 
count was  directed  on  the  basis  that  the  interest  '  post  diem  '  should  be 
simple,  at  15  per  cent.,  down  to  the  date  of  the  plaint  and  after  that  date 
at  6  per  cent,  till  payment.  CHAJMAL  DASv.  BRIJ  BHUKAN  LAL,  17 
A.  511  (P.O.)  =  22  LA.  199  =  6  Sar.  P.C.J.  624  ...  652 

(2)  See  ACT  XXXII  OF  1839  (INTEREST),  17  A.  581. 

(3)  Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1982)* :  18  A.  262. 

(4)  Bee  MORTGAGE  (GENERAL),  18  A.  316. 
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(1)  01  documents—  Insensible  clause — "  Fasti  year" — "  Agricultural  year"— Act 

No.  XIX  of  1873  (North-Western  Provinces  Land  Revenue  Act) ,  s.  3,  cl.  8 
— The  practice  adopted  by  patwarip,  in  some  parts  of  the  North-Western 
Provinces,  of  applying  the  term  "  Fasli  year  "  to  the  "  agricultural  year  " 
as  defined  in  Act  No.  XIX  of  1873,  s.  3,  ol.  8,  is  erroneous.  Where 
parties  to  a  deed  describe  a  date  as  being  in  such  and.  such  a  "  Fasli  " 
year,  they  must  be  taken,  in  absence  of  evidence  of  mutual  mistake,  to 
refer  to  the  calendar  Fasli  year. 

In  interpreting  a  document  a  clause  which  is  inconsistent  in  any  construc- 
tion thereof  with  the  remaining  provisions  of  the  document  must  be  re- 
jected. CHATARBHUJ  v.  DWARKA  PRASAD,  18  A.  388=16  A.W.N. 
(1896)  123  ...  .965 

(2)  Of  statutes— See  STATUTE,  24' AND  25,  Vic.  CAP.  104, 16  A.  136, 
Invention. 

See  ACT  V  OF  1888  (INVENTION;AND  DESIGNS',  17  A.   490. 

Jains. 

See  HINDU  LAW  (CUSTOM),  16  A.  379. 

Joinder, 

Of  causes  of  action— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1SS2),  16 
A.  359. 

Joint  Property. 

(1)  Trespass — Suit  by  one  co-parcener  for  possession  of  a  building  erecttd  by  a 

stranger  on  the  joir.t  property  and  purchased  by  the  other  co-parceners. — 
Where  a  stranger  to  the  property  built  upon  certain  land  jointly  held  by 
several  cc-parceners  and  some  of  the  co-parceners  purchased  from  the 
stranger  the  building  so  erected,  it  was  held  that  the  purchasers  were, 
quoad  the  building  in  suit,  trespassers,  and  that  a  suit  might  be  main- 
tained by  the  remaining  co-parcener  to  be  put  into  joint  possession  of  the 
building  ;  and  this  though  it  was  not  shown  that  any  special  damage  had 
been  suffered  by  the  plaintiff  by  reason  of  the  building.  MUHAMMAD  ALI 
JAN  v.  FAIZ  BAKHSH,  is  A.  361  =  16  A.W.N.  (1896)  97  ...  947 

(2)  See  CO-SHARERS,  19  A.  115. 
Joint  Trial. 

See  EVIDENCE  ACT  (I  OF  1872),  17  A.  524. 

Jurisdiction. 

(1)  Civil  and  Revenue  Court* — Suit  by  zemindars  to  eject  as  trespassers,   persons 

who  claimed  to  be  mortgagors  of  an  occupancy  tenant,  such  tenant  heaving 
died  without  heirs  before  suit. — S.  P.  and  others,  zemindars,  sued  M.K. 
and  others  as  trespassers  to  eject  them  from  certain  land  alleged  to  form 
part  of  the  plaintiff's  zemindari.  The  defendants  pleaded  that  they  were 
mortgagees,  holding  under  a  mortgage  with  possession  given  by  one  S.G. 
said  to  be  a  tenant  at  fixed  rates  of  the  land  in  suit.  It  was  found  that  S. 
Q.  had  been  an  occupancy  tenant  not  at  fixed  rates,  and  that  be  had  died 
without  heirs  prior  to  the  institution  of  the  suit.  Held  that  the  suit 
broupbt  under  the  above  circumstances  was  cognizable  by  a  Civil  Court. 
MAHABIR  KANDU  v.  SHEO  PRASAD  RAI,  16  A.  325  =  14  A.W.N.  (1894)98.  211 

(2)  Regulation  No.  IV  of  1876— Act  No.  IV  of    1882,  s.  88— Civil    Procedure 

Code,  ss.  1,  2,  19,24 — Mortgage  of  properly  situated  partly  in  the  district 
of  Moradabad  and  partly  in  the  Tarai — Suit  for  sale  in  Moradabad  Court. 
— Held  that  the  Courts  of  the  Moradabad  District  had  no  jurisdiction  to 
.  pass  a  decree,  in  a  suit  for  sale  on  a  mortgage,  for  sale  of  land  situated  in 
the  Tarai,  to  which  at  the  time  of  the  mortgage  and  of  the  suit  thereon 
Regulation  Nc.  IV  of  1876  applied,  by  reason  merely  of  a  portion  of  the 
property  mortgaged  being  situate  in  the  Moradabad  District.  RAMRATAN 

v.  LALTA  PRASAD,  17  A.  483  =  15  A.W.N.  (1895)  HO  ...         634 

(3)  See  ACT  IV  OF  1869  (DIVORCE),  18  A.  375. 

(4)  See  ACT  XX  OF  1863  (RELIGIOUS  ENDOWMENTS),  18  A.  227. 
<5)  See  ACT  XII  OF  1887  (BENGAL  CIVIL  COURTS),  16  A.  286. 
(5-0)  See  CIVIL  AND  REVENUE  COURTS,  18  A.  340. 
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(6)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  359,  17  A,  69    18 

A.  400. 

(7)  See  COMPANIES  ACT  (VI  OF  1882),  17  A.  252. 

(8)  See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  17  A.  36. 

(9)  See  PARTITION,  15  A.  334, 

(10)  See  PENAL  CODE  (ACT  XLV  OF  i860),  16  A.  124,  18  A.  350. 

(11)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  13  A.  325. 
Jury, 

See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1832),  18  A.  158. 
"Justice,  Equity  and  Good  Conscience." 

See  COMPANIES  ACT  (VI  OF  1882),  16  A.  53. 
Kidnapping:. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  18  A.  350. 
Lambardar. 

See  LANDLORD  AND  TENANT,  18  A.  129. 
Land  Acquisition  Act  (X  of  1870). 

S.  39 — Apportionment  of  compensation  referred  to  Judge — Denial  by  one  tarty 
interetted  of  right  of  another  to  share  in  compensation — Appeal.— Under 
s.  35  of  Act,  No.  X  of  1870  the  fact  that  one  of  the  person  concerned 
denies  altogether  the  right  of  another  of  such  persons  to  share  in  the  com- 
pensation awarded  will  not  prevent  an  appeal  lying  from  the  order  of  a 
District  judge  apportioning  compensation.  HUSAINI  BEGAM  v.  HUSAINI 
BEGAM,  17  A.  573*=  15  A.W.N.  (1895)  135  ...  693 

Landlord  and  Tenant. 

(1)  Additions  made  by  tenant  to  property  of  landlord  without  permission. — Land- 

lord not  bound  to  interfere  to  compensate  tenant— Estoppel  by  conduct.— 
Where  the  lessen  of  a  dwelling-house  being  fully  aware  of  hie  position  as 
such  lessee  made  certain  additions  to  the  leased  premises  without  the 
permission  of  his  lessor,  but  apparently  with  his  knowledge  and  without 
any  interference  on  his  part,  and,  subsequently  when  the  lessor  sued  to 
eject  him  for  non-payment  of  rent,  claimed  compensation  for  guch  addi- 
tions :  Hfld  that  the  lessor  was  entitled  to  recover  possession  from  the 
lessee  without  paying  him  compensation.  NAUNIHAL  BHAGWAT  v. 
RAMESHAR  BHAGAT,  16  A.  328  =  14  A.W.N.  (1894)  99  ...  214 

(2)  Diluvion.    disappearance  of  land    by — Subsequent    reappearance  of   land— 

Relinquishment  of  tenancy,  evidence  of —Act  No.  XII  of  1881  (N.W.P. 
Rent  Act). — Act  No.  XII  of  1881,  and  the  acts  of  a  like  nature  which  pre- 
ceded it,  assume  that  a  tenancy  of  agricultural  lands  once  entered  upon 
continues  until  determined  by  effluxion  of  time,  or  by  mutual  consent 
or  in  one  of  the  ways  provided  for  by  statutory  enactment,  but  mere  non- 
payment of  rent  does  not  of  itself  determine  the  tenancy. 
Hence  where  the  lands  of  certain  tenants  became  submerged  by  the  action 
of  a  river  and  the  tenants,  though  they  ceased  to  pay  rent  during  the 
period  of  the  submersion,  made  no  overt  indication  of  their  intention  to 
relinquish  the  said  lands,  but,  on  the  contrary,  on  the  river  again  shift- 
ing its  course,  laid  claim  to  lands  which  had  emerged  and  which  they 
alleged  to  be  identical  with  their  former  holding  ;  it  was  held  that  there 
had  been  no  relinquishment.  MAZHAR  RAI  v.  RAMGAT  SINGH,  19  A.  290 
=  16  A.W.N.  (1896)  56  ...  •  899 

(3)  Lambardar — Irregular  appointment  of  lambardar  by  Collector— Co-sharer — 

Right  of  tenant  to  pay  his  entire  rent  to  individual  co-sharer. — Held  that 
where  the  Collector  of  a  district  appointed  by  order  one  of  two  co-sharers 
in  a  mahal  to  be  lambardar  and  directed  the  tenants  to  pay  rent  to  her, 
no  lambardar  having  been  appointed  at  the  settlement  of  the  mahal,  or  at 
any  time  by  agreement  between  the  co-sharers,  such  appointment  by  the 
Collector  did  not  empower  the  lambardar,  so  appointed,  to  collect  the 
rents  of  the  tenants. 
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that  in  the  absence  of  cither  an  arrangement  recorded  at  the  settle- 
ment under  s.  65  of  Ac  •  No.  XIX  of  1873  or  a  local  custom  or  special 
contract,  one  of  several  co-charers  in  a  mahal  could  not  be  taken  to  have 
a  general  right  to  receive  the  whole  of  the  ront  payable  by  a  tenant  in  the 
mahal.  PARBATI  v.  NlADAB,  18  A.  129  =  16  A.W.N.  (1896)  14  ...  792 

(4)  Right  of  tenants  to  use  a  plot  of  their  zamindar's   lind  as  a  threshing  floor  — 

Conditions  of  tenancy—  Easement  —  Evidence  —  On  evidence  that  a  tenant 
has  for  a  great  number  of  yearn  used  a  particular  piece  of  the  aamindar's 
land  along  with  other  tenants  an  a  threshing  floor,  it  is  competent  to  the 
Court  to  find,  there  being  m  evidence  to  the  contrary,  that  the  right  to 
UE6  the  plofi  of  land  for  that  purpose  was  part  of  the  contract  of  tenancy. 
DALEL  v.  BHAJJU,  16  A.  181  =  14  A.W.N.  (1894)  15  ...  117 

(5)  Zar-i-pesbgi   lease—  Sub-lease    by  z«-i-peshgi    lessee  —  D  fault   by  tub-lessee 

who  lets  into  possession  the  original  leswr  and  denies  the  zar-i-peshgi  lessee's 
title—  Suit  bit  zir-i-peabgi  lessee  for  possession  in  a  Civil  Court—  Fcrm  of 
decree—  Civil  Procedure  Code,  ss.  263,  264.—  Two  occupancy  tenants 
granted  a  zar-i-peshgi  lease  of  their  occupancy  holding  to  one  R.L.,  for 
a  term  of  sixteen  yeata.  R.  8.  sub-let  the  holding  for  a  term  slightly  less 
than  big  own.  The  sub-lessees  nude  daLiuIt  in  piyment  of  rent.  R.  L. 
distrained  their  crops.  Thereupon  the  original  lessors  intervened  claim- 
ing the  crops  as  theirs.  The  question  of  the  distraint  having  been  decided 
by  the  Court,  of  Revenue  agaiust  him,  R.  L.  then  brought  a  suit  in  a  Civil 
Court  asking  for  ejectment  of  both  his  lessors  and  his  lessees  and  to  be  put 
into  actual  possession  himself, 

Held  that  the  plaintiff,  was  precluded  by  reason  of  the  lease  granted  by  him 
the  terra  of  which  had  not  expired,  from  obtaining  actual  possession,  unless 
tKe  sub-lessees  were  ejected,  which  could  only  be  done  through  the  Court 
of  Revenue.  But  the  plaintiff  was  entitled  to  a  decree  declaring  his  title 
as  zar-i  ptshgi  lessee  and  putting  him  into  possession  of  tho  rents  and 
profit  of  the  holding  as  zzr-i-peshqi  lessee;  the  decree  for.  possession  to  be 
executed  under  s.  264  of  the  Code  oi  Civil  Procedure,  SlTA  RAM  v.  RAM 
LAL,  18  A.  440(P.B.)  =  16  A.W.N.  (1896)  162  ...  999 

(6)  See  ACT  XfX  OF  1S73   (AGRA  LAND  REVENUE),  16  A.  209. 

(7)  See  ACT  XII  OF  1881  (AGRA  RENT),  18  A.  51;  IS  A.  354. 

(8)  See  TKANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  17  A.  45. 

Legal  necessity. 

See  HINDU  LAV/  (JOINT  FAMILY),  18  A.  474. 

Legal  Practitioner 

S<se  LETTERS  PATENT,  18  A.  174.  / 

Letters  Patent. 

(i)  S.  8  —  Conviction  of  vakil  for  criminal  offense  —  Vakil  called  upon  to  shvw  cause 
why  he  shouldnot  be  struck  off  the  roll  —  Argument'.not  allowed  to  show  (hat 
convi:tion  wastvrong.—A  vakil  practising  in  the  High  Court  was  convicted 
by  a  Court  of  Session  of  the  offence  punishable  under  s.  471  of  the  Indian 
Penal  Code  and  the  conviction  was  affirmed  by  the  High  Court  on  appeal. 
The  vakil  was  subsequently  called  upon  to  show  cause  why  he  should  not  in 
consequence  o!  such  conviction  be  struck  off  the  roll  of  vakils  of  the  Court. 
Oi  appearenoe  in  answer  to  this  rule  it  was  held  that  the  vakil  was  not 
euticled  to  question  the  propriety  in  law  or  in  fact  of  the  conviction,  but 
that  it  was  open  to  him  to  show,  if  he  cculd,  that  his  conduct  in  the  matter 
in  respect  of  which  he  had  been  convicted  was  not  such  as  to  render  him  an 
unfit)  person  to  be  retained  on  the  roll  of  vakils  of  the  Court.  In  the  maiter 
o/RAJENDRO  NATH  MUKERI,  18  A.  174  (F,B.)  =  16  A.W.N.  (1896)  20.  822 

(•2»  S.  8  —  "Seasonable  cause'1  —  Offer  to  give  a  gratificatoia,contrary  to  s.36  cf  Act 
No.  XVlll  of  1879—  Abetment—  Act  No.  ZLVof  1860,  ss.  41.  116.  —  A  vakil 
of  the  High  Court  signed  and  sent  letter  to  another  vakil  of  that  Court  who 
oraotised  in  District  Court  subordinate  thereto.  The  purport  of  this, 
which  was  one  cf  several  printed  forms  prepared  for  circulation  to  vakil 
practicing  in  district?,  was  to  the  effect  that  the  vakil,  to  whom  it  was 
addressed,  ''could  easily  send  his  clients'  cases,  both  civil  and  criminal,"  to 
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the  writer,  who  would  conduct;  them  in  that  Court.  And — "  as  a  remune- 
ration"— the  fees  paid  by  the  clients  would  be  shared  between  the  writer 
and  the  vakil  who  bad  sent  tht;  case?. 

The  Judicial  Committee  concurred  substantially  in  the  conclusions  of  the 
High  Court  that  this  was  an  incitement  within  s.  116  (abetment)  of  the 
Indian  Penal  Code  to  oommit.an  offence  made  penal  by  s.  36  (which  was 
a  special  law  within  s.  41  of  that  Code)  of  Aot  No.  XVIII  of  1879,  the 
Legal  Practitioners'  Aot.  This  misconduct  had  been  aggravated  by  the 
appellant's  having  denied  to  the  Vakils  Association,  North-Western  Pro- 
vinces, and  caused  evidence  to  be  called  to  negative  his  having  signed  the 
printed  letter,  which  he  had  signed.  Thus,  there  was  "reasonable  cause" 
within  s.  8  of  the  Litters  Patent  of  March  17th,  1866,  establishing  the 
High  Court  for  his  suspension,  to  which  for  four  years  from  the  date  of 
nhafc  Court's  order,  his  punishment  was  reduced.  In  tht  matter  of 
PARBATI  CHABAN  CHATTEBJI,  17  A.  498  (PC.)  =  22  i.\.  193  =  6  Bar.  P. 
C.J.  635  ...  644 

(8)  S.  IQ—ActNo  VI o/ 1882,  s.  169— Extensionof  time  for  ssrving  notice  ofappaal 
— No  appeal  from  ordir  of  High  Court  refusing  extension— Discretionary 
order. — No  appeal  will  lie  under  s.  10  of  the  Letters  Patent  of  the  High 
Court  of  Judicature  for  the  North-Western  Provinces  from  an  order  of  a 
single  Judge  of  the  Court  refusing  an  application  under  s.  189  of  Aot  No. 
VI  of  1882  (Indian  Companies  Aot)  for  extension  of  time  for  serving 
notice  of  an  appeal  under  that  Aot :  (inch  order  not  being  a  judgment  with- 
in the  meaning  of  s.  iO  of  the  letters  Patent.  B.  WALL  v.  J.  E. 
HOWARD,  17  A.  438  =  15  A.W.N,  <1895)  69  ...  603 

(4)  8.  10— See  ACT  V  OF  1881  (PROBATE  AND  ADMINISTRATION),  17  A.  475. 

(5)  8.  10— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  443. 

Lien. 

— of  Muhammadan  widow  for  dower,     See  MUHAMMADAN  LAW  (DOWER),  16 
A.  225. 

Limitation. 

(1)  Act  No.  IV  of  1882,  s.  90— Apyl-ciiion  for  decree  against  non-hypothecated 

propei  ty  -  Starting  point  of  Itmi'alion, — Where  in  a  usufructuary  mortgage 
ic  was  covenanted  that  if  the  mortgagee  was  not  given  possession  he  should 
have  a  right  to  obtain  the  sale  of  the  mortgaged  property,  tho  mortgage 
debt  meanwhile  being  payable  OD  a  certain  specified  d-ite,  it  was  held  that 
in  respect  of  an  application  under  s.  90  of  Aot  No.  IV  ot  1882,  the  mort- 
gaged property  h^vine;  been  sold  under  the  above  mentioned  covenant  and 
having  proved  insufficient  to  satisfy  the  debt,  limitation  began  to  run 
from  the  breach  of  the  covenant  to  pay  on  duo  date  and  not  from  the 
breach  of  the  covenant  to  put  the  mortgagee  in  possession.  8HEO  CHARAN 
BINGH  v.  LALJI  MAL,  18  A.  371-  16  A.W.N.  (1896)  107  ...  954 

(2)  See  ACT  XXXII  OP  1839  (INTEREST),  17  A.  581. 

(3)  Bee  ACT  XII  OF  1981  (AGRA  BENT),  16  A.  28  5  16  A.  333. 

(4)  Bee  ANNUITY,  16  A.  180. 

(5)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  18P2),  16  A.  418  ;  17  A.  42  ; 

17  A.  198  ;  17  A.  5'26  ;  18  A.  49  ;  18  A.  206,  IS  A.  285  ;  18  A.  482. 

(6)  See  COMPANIES  ACT  (VI  OF  1382),  18  A.  12  ;  18  A.  198  ;  18  A.  215. 

(7)  Sea  EXECUTION  OF  DECREE,  16  A.  228  ;  16  A.  237  ;  16  A.  371 ;  16  A.  390  ; 

17  A.  39  ;  17  A.  106  ;  17  A.  425  ;  18  A.  9. 

(8)  See  LIMITATION  ACT  (XV  OF  1877),  17  A.  103  ;  17  A.  167  ;   17  A    284      18 

A.  160  ;  18  A.  384  ;  18  A.  458. 

(9)  See  MORTGAGE— REDEMPTION,  18  A.  455. 

(10)  See  PRE-EMPTION,  17  A.  288. 

(11)  Bee  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1889),  16  A.  26. 

(12)  Bee  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882',  16  A.  65. 

Limitation  Act  (XIV  of  1819). 

B,  1,  01.  15— See  LIMITATION  ACT  (XV  OF  1877),  18  A.  458. 
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(1)   B.  4— Bee  EXECUTION  OF  DECREE,  16  A.  390. 

(2)  8.  4,  Sch.  IT,  art.   101— Bao  CIVIL  PROCEDURE  CODE   :'ACT  XIV  OP  1882), 

19  A.  206. 

(3)  S.  10 — Trust — Suit,  6.v  representative  of  settlor  against  trustes  on  failure   of 

tht  object  rf  a  (rust  to  recover  thi  trust  money  for  herself. — 8.  10  of  Act 
No.  XV  ot  1877  does  not  apply  to  a  suit  brought  on  failure  of  the  object 
of  u  trust  to  recover  for  the  plaintiff's  own  use  and  not  for  the  purposes  of 
the  truss  the  trust-money  remaining  in  the  hands  of  the  trustee.  JASODA 
BIBI  v.  PARMANAND,  16  A.  256  =  H  A.W.N.  (1894)  73  ...  166 

(4)  8.  1-2— Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  17  A.  213. 
15;  B.  12— See  COMPANIES  ACT  (VI  OF  1982),  18  A.  315. 

(6)  S.  19—Execu'ion  of  dzcree — Limita  ion — Acknowledgment — Admission  of  lia- 

bility contairel  in  a  memorandum  of  appeal  in  a  difte/eiit  iu\t. — An 
admission  made  by  an  advocate  or  duly  authorized  vakil  on  behalf  of  his 
client  in  a  memorandum  of  appeal  in  a  case  not  inter  parks  that  a  certain 
decree  was  a  subsisting  decree  capable  of  execution  will  amount  to  au 
acknowledgment  withiu  the  meaning  of  e.  19  of  Act  No.  XV  of  1677  BO  as 
to  give  a  fresh  starting  point  to  limitation  for  execution  of  such  decree. 
provided  that  suob  admission  was  necessary  for  [be  purposes  of  the  plead- 
ings in  the  former  oaso.  Sed  qua^e  whether  such  admission  will  have  a 
similar  effect  if  it  was  not  necessary  for  the  purposes  of  the  suit  in  which 
it  was  made.  HlNGAN  LAL  v.  MANSA  RAM,  18  A.  384=16  A.W.N. 
.(1896)101  ...  963 

(7)  8s.  19,  so—Sea  EXECUTION  OF  DECREE,  16  A.  228. 

(8)  S.  20  -  Usufructuary  mortgage—  Redemption— Limitation — Act  No.  I  of  1879 

(Indian  Stimp  Act),  ss.  34,  35,  39—  Admission  of  unstamped  document  in 
evidence  on  piyment  of  penalty — Necessity  for  production  of  dccumtnt, 
8.  20  of  Act  N^.  XV  of  1P77  doss  not  have  the  effect  of  extending  indefi- 
nitely the  period  within  which  a  usufructuary  mortgage  must  be  redeemed. 
Where  a  Cruets  haocoasion  to  admit,  a  previously  unstamped  document  in  evi- 
dence upon  payment  of  a  penalty  under  F.  34  and  the  following  sections 
of  Act  No.  I  of  1879, it  id  necessary  that  the  original  instrument  should  ba 
before  the  Court.  KALLU  v.  HALKI,  IS  A.  295=  16  A.W.N.  (1896i  68  ...  903 

(9)  8.  22— Bae  COMPANIES  ACT  (VI  OF  1882),  18  A.  198. 

(10)  8.  11.  arh  36— See  COMPANIES  ACT  (VI  OF  188-2),  18  A.  12. 

(11)  Sch. II,  art*. — 57,  120— Limitation—  Loan  on  security  cf  mcveable  proper ty— 

Suit  ti  recover  money  by  safe  o/  prcpiriy  pledge!  and  also  from  the  defend- 
cni  personally. — Where  a  plaintiff  who  had  lent  money  on  the  security  of 
moveable  property  sued  to  recover  the  money  both  by  Bale  of  the  property 
pledged  and  also  asked  for  a  decree  personally  against  the  defendant, 
should  the  amount  realised  by  the  sale  prove  insufficient,  it  was  li<-ld  that, 
so  far  as  the  plaint  prayed  for  a  decree  against  the  defendant  personally, 
art.  57  of  the  second  schedule  of  Act  No.  XV  of  1677  was  applicable  ;  but. 
so  far  as  the  plaintiff  sought  to  enforce  his  charge  against  the  property 
pledged,  the  suit  fell  within  art.  120.  MADAN  MOHAN  LAL  v.  KANHAI 
LAL,  17  A.  284  =  15  A.W.N.  (1895)  46  ...  508 

(12)  Sch.  II,  arts.  62,  120— Suit  to  recover  "  haq-i-chaharum"— Suit  for  miney 

had  and  received— Limitation.— Eeld  that  the  limitation  applicable  to  a 
suit  by  a  zamindar  to  recover  "  haq-i-chaharum  "  alleged  to  be  payable  to 
him  by  custom  on  the  sale  of  a  house  was  that  prescribed  by  art.  120  of 
the  second  schedule  of  the  Indian  Limitation  Act,  1877,  and  not  that 
prescribed  by  art.  62.  SHAM  CHAND  v.  BAHADUR UPADHIA,  18  A.  430  = 
16  A.W.N.  (1896)  140  ...  992 

(13)  Sch.  i»,  arts.  91,  120,  IW— Limitation— Suit  ti  s»A  aside   an  instrumtnt— 

Su't  (or  miiitenance  of  possession  in  joint  family  property.— The  plaintiff 
sued  for  maintenance  of  possession  in  certain  joint  family  property  by 
oanoelment,  so  far  as  his  interest  was  concerned,  of  a  certain  deed  of  sale 
by  whica  another  oc-parcener  in  the  same  property  had  purported  to 
convey  the  whole  to  a  strange'.  Held,  that  the  limitation  applicable  to 
such  a  suit  was  that  prescribed  by  s.  120  of  sob.  ii  of  the  Indian  Limitation 
Act,  1677,  and  not  that  prescribed  by  art.  91.  DIN  DIAL  v.  HAR  NARAIN, 
16  A.  73  =  14  A.W.N.  (1894)  1  ...  48 

1091 


GENERAL  INDBX, 

Limitation  Act  XV  of  l877-(Continued).  PAGE 

(14)  tick.  II,  art.  113— Act  I  of  1877,  s.  30— Suit  for  specific  performarce  on 
award — Limitation.—  A  suit  for  the  recovery  of  a  balanca  of  money  due 
under  the  terms  of  an  award,  being  virtually  a  suit  for  the  specific  enforce- 
ment of  the  award  is,  by  reason  of  s.  30  of  the  Speoifio  Relief  Aot,  1877, 
subject  to  the  limitation  prescribed  by  art.  113  of  Sob.  II  of  tho  Indian 
Limitation  Act,  1877.  BAQHUBAB  DIAL  v,  MADAN  MOHAN  LAL, 
16  A.  3  =  13  A.W.N.  (1893)  179  ...  2 

(.15)  Sc7».  II,  art.  116 — Limitation- -Suit  for  breach  of  contract  in  writing  registered, 
— The  plaintiffs  purchased  certain  immoveable  property  from  the  defend- 
ants by  a  registered  sale  deed  on  the  20th  of  June  1888.  It  was  stipulated 
in  the  pale  deed  that  if  the  profits  of  the  property  should  be  below  Rs.  300, 
the  vendors  would  make  good  the  deficiency.  The  vendees!  sued  upon  this 
contract  on  the  19th  of  September  1892,  alleging  that  the  profits 
amounted  to  only  Rs.  177-1.  Held  that  the  suit  as  regards  limitation  was 
governed  by  art.  116  of  the  second  schedule  of  Act  No.  XV  of  1877, 
and  not  by  art.  65.  AMANAT  HlBI  v.  AJUDHIA,  ISA.  160  =  16  A.W.N. 
(1993)  15  ...  812 

(16)  Boh.  II,  art.  116— See  ACT  XXXVII  OP  1839  (INTEREST),  17  A.  581. 

(17)  Sch  II,  art.  118—  Suit  for  posfessionof  property  incidentalty  necessitating  the 

setting  aside  of  or  declaration  of  invalidity  of  an  adoption. — Article  lis  of 
sob.  II  or  the  Indian  Limitation  Aot  applies  only  to  suits  for  a  declaration 
that  an  adoption  ia  in  valid  or  in  fact  never  took  place  ;  it  does  not  apply  to 
a  suit  for  possession  of  property  merely  because  it  may  be  necessary  in  order 
to  give  effect  to  the  relief  claimed  in  such  suit  to  find  that  ;i  given  adop-* 
tion  is  invalid.  NATTHU  SINGH  V.  GULAB  SINGH,  17  A.  167  =  15  A.W. 
N.  (1895)  36  ...  433 

(18)  8oh.  II,  art.  128— See  EXECUTION  OF  DECREE,  16  A.  237. 

(19)  Sch.  11,   arts.  137,  132—  Suit   for   payment  of    anmiity  —  Limitation.—  A 

plaintiff  whose  right  to  receive  a  yearly  payment  out  of  the  income  of  cer- 
tain immoveable  property  had  been  settled  by  arbitration  in  the  course  of  a 
suit  in  1864,  eued  in  1690  to  recover  from  the  then  holder  of  the  pro- 
per! y  arrears  of  such  allowance  for  two  years  preceding  the  suir.  The 
plaintiff  alleged,  but  failed  to  prove,  that  he  and  his  predecessor  in  title 
had  received  payment  of  tbe  allowance  for  the  intervening  jtat)  or  any  of 
them.  Held  that  the  suit  was  not  barred  by  limitation.  GAJPAT  RAI 
v.  CHIMMAN  RAI,  16  A.  189  =  14  A.W.N,  (1894)  19  ...  122 

(20)  Sch,  II,  art,  148— Act  No.  XIV  of  1859,  s.  1,  cl.  15— Redemption  of  mortgage 

—Acknowledgment. — Held  that  an  acknowledgment  of  the  title  of  the  mort- 
gagor  made  by  one  only  of  two  mortgagees  would  not  avail  to  save  the 
mortgagor's  right  of  redemption  being  barred  by  limitation,  where  the 
mortgage  was  a  joint  mortgage  and  not  capable  of  being  redeemed  piece- 
meal. DHARMA  v.  BALMAKUND,  is  A.  458  =  16  A.W.N.  (1896)  H7  ...  1011 

(21)  Sch.  II,  artf.  178,  179— Bee  EXECUTION  OP  DECREE,  17  A.  39  ;    18  A-  9. 

(22)  8ch.  II,  art.  178— See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  A. 

23. 

(23)  Sch.  II,  art.  179  —  Limitation— Dale  of  final  decree  or  order  of  the  appellate 

Court— Execution  of  decree. — Certain  plaintiffs  obtained  a  dooree  for  pre- 
emption in  respocS  of  four  village?.  Tbe  defendant  appealed,  and  the 
lower  appellate  Court  dismissed  the  appeal.  The  defendant  again  appeal- 
ed, but  in  his  appeal  only  questioned  the  decision  of  the  lower  appellate 
Court  in  respect  of  two  of  the  villages  in  suit.  In  this  second  appeal  the 
plaintiff's  suit  was  dismissed  as  to  one  of  the  villages  with  regard  to  which 
the  appeal  was  preferred  and  the  defendant's  appeal  was  dismissed  as  to 
the  other. 

Held  that  in  respect  of  all  the  three  villages  as  to  which  tbe  final  decree 
stood  in  favour  of  the  plaintiff,  limitation  began  to  run  against  the  decree- 
holders  from  the  date  of  the  decree  in  second  appeal  andJJ  not  ag  to  twn  of 
them  from  the  date  of  the  lower  appellate  Court's  decree.  BADI  UN-NISSA 
v.  8HAM8-UD-DIN,  17  A.  103=15  A.W.N.  (1895)  20  391 

(24)  Art,  179,  cl.  (4)— Execvtioriof  decree — Limitation, — Held  that  an  application 

made  before  the  passing  of  Act  No.  VI  of  1892  by  a  decree-holder  to  the 
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Court  executing  the  dectee  to  strike  off  a  pending  application  for  execu- 
tion with  liberty  to  maka  a*fresh  application  for  execution  of  the  same 
decree,  wao  an  application  in  accordance  with  law  to  take  a  step  in  aid  of 
execution  of  the  decree  within  the  meaning  of  Act  No.  XV  of  1877,  sen.  ii, 
art.  179,  ol.  (4).  RAM  NARAIN  RAI  v.  BAKHTU  K.OAR,  15  A.  75  =  13  A. 
W.N.  (1893)  219  ...  49 

Magistrate. 

Of  the  District—  Powers  of— Criminal  Procedure  Code,  s.  144 — Extcutive powers 
of  Magistrate — Order  whichmight  have  the  effezt  of  interfering  with  the  exe- 
cution of  a  decree  of  a  Civil  Ccurt. — A  District  Magistrate  has  no  power, 
either  under  s.  144  of  the  Code  of  Civil  Procedure  or  in  his  executive 
capacity,  to  make  an  order  for  the  re-building  of  a  structure  on  private 
land  which  has  fallen  into  disrepair  or  been  pulled  down  ;  neither  has  he 
power  to  make  any  order  which  would  have  the  direct  effect  of  interfering 
with  the  execution  of  a  decree  of  a  Civil  Court.  In  the  matter  of  the 
p£<i<iono/RAHMAT-ULLAH,  17  A.  485  (F.B.)  =  15  A. W.N.  (1895)  96,.. 

Mahomedan  Law. 

l.— GENERAL. 
2.— DOWER. 
3.— GIFT. 
4. — PRE-EMPTION. 

1.— (General). 

Sea  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1982),  18  A.  400. 

2.— Dower. 

(1)  Mortgage  byiviiow  in  possession   in  lieu  of  dow&r  of  immoveable  property 

which  had  betn  of  her  husband. —  A  Muhammadan  widow  in  possession  of 
immoveable  property  of  her  late  husband  in  lieu  of  her  dower  has  no  power 
to  mortgage  such  property.  CHUHI  ElBI  v.  SHAMS-UN- NISS A  BlBI, 
1?  A.  19  =  14  A.W.N,  (1394)  193  ...  336 

(2)  Widow — Lien  of  widoiv  for  dower — Such  lien  not  acquired  by  widow  taking 

possession  against  the  consent  of  the  othtr  heiis, — If  aMuhammadan  widow 
entitled  to  dower  has  not  obtained  possession  of  property  of  her  deceased 
husband  lawfully,  that  is,  by  contract  with  her  husband,  by  his  putting 
her  into  possession,  or  by  her  being  allowed  with  the  consent  of  the  heirs 
on  his  death  to  take  possession  in  lieu  of  dower  and  thus  to  obtain  a  lien 
lor  her  dower,  she  cannot  obtain  that  lien  by  taking  possession  adversely 
to  the  other  heirs  of  property  to  the  possession  of  which  they,  and  she  in 
respect  of  her  Bhare  in  the  inheritance,  are  entitled.  AMANAT  UN  NISSA 
V.  BASHIR-UN-NISSA,  17  A.  77  =  15  A.W.N.  (1895;  7  ...  374 

<(3)  Widow's  lifn  tor  dower— Consent  of  heirs  to  possession  of  widow. — Where 
a  Muhammadan  widow  is  in  possession  of  the  property  of  her  deceased 
husband,  having  obtained  such  possession  lawfully  and  without  force  or 
fraud,  and  her  dower  or  any  part  of  it  is  due  and  unpaid,  she  is  entitled 
as  against  the  other  co-heir's  of  her  husband  to  retain  possession  of  such 
property  until  her  dower  debt  is  paid.  It  is  immaterial  to  such  widow's 
right  to  retain  possession  that  such  possession  was  obtained  originally 
without  the  consent  of  the  other  co-heirs.  Mu&sumani  Bebee  Bachunv .  Sheik  , 
Hamid  flossein  Aziz-ullah  Khin  v.  Ahmad  Ali  Khan  and  Bibee 
Tajimv  Spud  Wahed  Ali  referred  to.  AMANI  BEG  AM  v.  MUHAMMAD 
KARIM-ULLAH  KHAN,  16  A.  225  =  14  A.W.N.  (1894)  52  ...  .  U6 

<{4)  Widow's  lien  lor  dower — Suit  by  heir  claiming  possession  without  payment  of 
proportionate  share  of  dower— Burden  of  proof  as  to  nature  of  widow's 
possession, — When  a  Muhammadau  widow  is  in  possession,  and  has 
been  for  some  time  in  undisturbed  possession  of  property  which  had  been 
of  her  husband  in  his  life-time,  and  dower  is  admitted  or  proved  to  be  due 
to  her,  it  lies  upon  the  heir  who  claims  partition  without  payment  of 
his  proportion  of  dower  to  prove  that  the  Muhammadan  widow  was  not 
let  into  possession  by  her  husband  in  lieu  of  dower  or  did  not  obtain 
possession  in  lieu  of  dower  after  her  husband's  death  with  the  consent,  or 
by  ihe  acquiescence  of  the  heirs.  MUHAMMAD  KAEIM-ULLAH  KHAN  V. 

AMANI  BEGAM,  17  A,  93=15  A.W.N.  (1895)  16  -        385 
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Validity  of  gift  —  Possession—"  Muslia"  —  A  deed,  which  was  found  in  effect  to  be 
a  deod  of  gift  comprising  z  imindari  find  other  property,  was  executed  on 
the  22nd  of  May  1890.  It  was  registered  on  the  24th  of  May,  and  the 
donor  died  on  the  26th.  The  deed  recited  —  "  I  have  placed  the  aforesaid 
donees  in  proprietary  possession  of  the  aforesaid  property  as  my  represen- 
tatives." Mutation  of  names  wa^  subsequently  obtained  by  one  of  the 
donees  in  his  favour  on  the  basis  of  the  same  deed.  Htld  that  this  was 
a  valid  and  effectual  gift  under  the  Muhammidan  law.  8AJJAD  AHMAD 

v.  KADRI  BEGAM,  18  A.  1  =  15  A.W.N.  (1895)  123  ...         705 


-  4,—  Pre-emption. 

(1)  Offer  by  pre-emptar  to  v*ndee  —  Waiver  of  right  of  pre-empiion.  —  Where  a  pre- 

emptor  continues  to  assert  hia  prt-emptive  right  and  on  tbe  strength  of 
that  right,  and  in  his  character  of  pre-amptor  offers  to  taka  the  property 
from  the  purchaser  by  paying  him  the  sale-price,  without  resorting  to, 
and  with  a  view  to  avoid  litigation,  he  cannot  be  said  to  have  acquiesced 
in  the  sale  and  waived  his  right  of  pre-emption.  MOHAMMAD  NASIR- 
UD-DIN  v.  ABUL  HASAN,  16  A.  300  =  14  A.W.N.  (1894)  91  ...  195 

(2)  Shafi-i-kbalit  —  Nat^lre  of  ^re-emptivii  right  a>ising  by  common  enjoyment  of 

rights  amended  to  property.  —  In  order  that  two  persons  uiay  become 
Shafi-i-khalits,  or  persons  having  a  right  of  pre-emption  in  virtue  of  the 
common  enjoyment  of,  e.g.,  a  road,  it  is  necessary  that  such  road  should 
be  a  private  road  and  not  a  thorough  fare.  Among  persons  who  are  Shafi- 
i-l-halits,  by  reason  of  being  sharers  in  a  right  of  way,  all  those  who  are 
sharers  in  such  right  of  way  have  equal  rights  of  pre-emption,  although 
one  of  Ihem  may  be  a  contiguous  neighbour.  KAEIM  BAKHSH  v.  KHUDA 
BAKHSH,  16  A.  247  =  14  A.W.N.  (1894)  10  ...  160 

(3)  Talab-i-ishtishhvd  —  Talab-i-mawasibat.  —  In  making  talab-i-ishtishhad  under 

tha  Mubamrn*dan  law  it  is  essential  to  the  validity  ot  that  prooesding 
that  the  person  making  the  demand  should  in  some  form  or  another  dis- 
tinctly state  that  he  had  prior  thereto,  made  what  is  known  as  the  im- 
mediate demand  (talab-i-mawasibat).  AKBAR  HUSAIN  v.  ABDUL  JALIL, 
16  A.  383  =  14  A.W.N.  (1894)  122  ...  249 

(4)  Bee  PRE-EMPTION,  16  A.  344  ;  18  A.  298. 
Maintenance. 

(1)  See  ANNUITY,  16  A.  180. 

(2)  See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  18  A.  29  and  107. 
Malikana. 

•    Suit  against  Government  for  recovery  of—See  HINDU  LAW  (WIDOW)    17  A.  1. 
Marriage. 

Saa  ACT  XV  OF  1872  (INDIAN  CHRISTIAN  MARRIAGE),  16  A.  212. 

Maxim. 

Ignor  mtia  juris  non  excusit—  See  ACT  XV  OF  1872  (INDIAN  CHRISTIAN   MAR- 
RIAGE), 16  A,  2T2. 

Mesne  profits. 

Sje  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882,)  17  A.  533. 
Minor. 

(1)  Bae  ACT  IV  OF  1869  (DlVORCK),  18  A.  238. 

(2)  See  CIVIL  PROCEDURE  CODE  (ACT  xiv  OF  1882),  17  A.  S3i. 

Minority. 

Evidence  of—  See  EVIDENCE,  18  A.  478. 
Mlsjoinder. 

(1)  Of  oaus»s  of  action—  See  CAUSE  OF  ACTION,  18  A.  219  ;  18  A.  432. 

(2)  Of  causes  of  action—  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1892),   16 

A.  120  ;  16  A.  279  and  18  A.  256. 

(3)  Of  causes  of  action—  Sea  PRE-EMPTION,  17  A.  274,   • 
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1.—  GENERAL. 

2,— BY  CONDITIONAL  SALE. 

3.— EQUITY  OF  REDEMPTION. 

4.— FORECLOSURE. 

5.— REDEMPTION 

6.— RIGHT  OF  SCIT. 

7.— BALE. 

S.—USUFRUCTURAY. 

— . 1  .—General , 

(1)  Construction  o!  doeummt —Mmiinj  of  the  ienu  "  Sudi  "—Interest  post  diem 

—  Post  diem  interest  deemed  as  damages  not  a  cha,ig->.  on  tk«  property. — 
The  use  of  the  term  "  sudi  "  (bearing  interest)  in  a  mortgage  deed  held  Dot 
to  imply  a,  covenant  to  pay  pest  diem  interest,  there  being  a  specific;  agree- 
ment to  repay  the  mortgage  debt,  principal  and  interest,  in  eeven  years. 
Where  in  a  suit  upon  a  mortgage  bond  post  diem  interest  is  decreed  as 
damages,  the  payment  of  such  damages  dons  not  constitute  a  charge  upon 
the  mortgaged  property.  RlKHI  RAM  v.  SHEO  PARSHAN.RAM,  18  A.  316 
=  16  A. W.N.  (1996)  78  ...  917 

(2)  Mortgage  by  mortgagee- of  hit  riqlit*  as  such,  but  without  assignment — Rights 

of  sub -mortgagee  as  again  t'orijinal  mortgagee.  —  R  and  others  mortgaged 
certain  immoveabla  property  to  N.K  N  K.  made  a  sub-mortgage  to  C.L, 
purporting  to  mortgage  to  him  his  rights  as  mortgagee,  but  without 
assigning  UH  mortgage  to  G.  L.  Upon  this  title  C,  L,  suad  for  sale  of  the 
property  mortgaged  by  R  and  others  to  N.K. 

Held  that  C.L.  waa  not  entitled  to  bring  the  property  mortgaged  to  N.X.  to 
sale,  but  at  mosi  to  obtain  a  decree  f  jr  money  against  N.K,,  in  execution 
of  which  ha  might  possibly  have  attached  if  it  had  not  been  paid  off,  the 
mortgage  held  by  N.K,  GANGA  PRASAD  v.  CHUNNI  LAL,  18  A.  113  =  16 
A.W.N.  (1896)  8  ...  781 

(3)  See  ACT  XXXII  OF  1839  (INTEREST),  17  A.  581. 
(3-a)  Sae  ACT  XII  OF  1839  (AGRA  RENT;,  16  A.  398. 

(4)  See  BURDEN  OF  PROOF,  17  A.  428. 

(5)  See  JURISDICTION,  17  A.  483. 

(6)  Bee  LIMITATION  ACT  (XV  OF  1977),  18  A.  295. 

(7)  See  MAHOMEDAN  LAW  (DOWER),  17  A.  19. 

(8)  Sie  PARTITION,  18  A.  476. 

(9)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  A.  318  ;  17  A.  63,  282 

ana  c.37. 

2.— By  Conditional  Sale, 

(1)  Bee  PRE-EMPTION,  17  A.  283. 

(2)  See  REG.  XVII  OF  1306  (BENGAL),  16  A.  59. 
3.— Equity  of  redemption. 

Suit  by  second  mortgagees  against  purchaser  of  (qui'.yof  redemption  who  had  paid 
off  a  prijr  mortgage — Second  mortgigaes  ignoring  Hen  cf  purchaser  of 
tq^ity  cf  redempiiin. — Oae  A.  8.  purchased  the  equity  01  redemption  of 
it  properly  sub'jtc,  to  two  mortgages,  and  as  part  of  the  transaction  paid 
off  !  he  prior  mortgage.  The  mortgagees  under  the  second  mortgage  sued 
to  bring  the  mortgaged  property  to  sale  making  the  original  mortgagor 
and  the  purchaser  ot  the  equity  of  redemption  defendants,  but  omitting 
any  mention  of  the  lieu  acquired  by  such  purchaser.  Held  that  such 
omiEaion  was  not:  a  valid  reason  for  dismissing  the  plaintiff's  suit  alto- 
gether. KALI  CHARAN  v.  AHMAD  SHAH  KHAN,  17  A.  48=14  A.W.N, 
(1894)  199  ...  355 
4.— Foreclosure. 

(1)  Decree  giving  future  interest —Such  interest  not  a  charge  upcn  the  land— Act 
IV  of  1883,  s.  86.  C wil  Procedure  Code,  s.  209.— Where  m  a  decree  for 
foreclosure  interest  subjequant  to  the  decree  was  included  in  the  amount 
made  payable  to  the  plaintiff,  it  was  held  that  such  future  interest,  suppos- 
ing it  could  be  properly  awarded,  concerning  which  no  opinion  was  ex- 
pressed, cculd  not  be  treated  as  a  charge  upon  the  land;  but  the  judgment- 
debtor  was  .entitled  to  resist  foreclosure  on  payment  within  the  prescribed 
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period  of  the  mortgage-money  and  interest,  up  to  date  of  decree,  tha  decree- 
holder  being  at  liberty  to  recover  the  future  interest  only  from  the 
judgment-debtor  personally.  BHAWANI  PBASAD  v.  BBIJ  LAI/,  10  A. 
269=14  A.W.N.  (1894)  79  ...  174 

(2)  See  REG.  XVII  OF  1806  (BENGAL),  16  A.  59. 
5.— Redemption. 

(1)  Mortgage  fc-j/  tenant  at  fixed  rates — Ejectment  of  mortgagor  by  zemindar— Suit 

for  redemption  against  martgagee  in  possession  cf  the  mortgaged  property 
—  Estoppel. — The  rule  of  law  which  prohibits  a  mortgagee  or  tenant  from 
disputing  his  mortgagor'**  or  lixndlord's  title  doos  uot  bar  the  mortgagee 
or  tenant  from  showing  that  the  title  of  bis  mortgagor  or  landlord  under 
which  he  entered  has  determined. 

Hence  where  a  tenant  at  fixed  rates,  who  having  mortgaged  bis  fixed  rate 
holding  by  a  usufructuary  mortgage  and  put  the  mortgagee  in  possession, 
was  ejected  by  the  zimindar,  subsequently  sued  the  mortgagee,  who  had 
remained  in  possession  after  his  mortgagor's  ejectment,  for  redemption, 
it  was  h?ld  tha<;  the  mortgagee  oould  plead  successfully  that  the  mort- 
gagor's interest  in  the  holding  hud  determined  by  the  ejectment  of  the 
mortgagor.  NAKCHEDI  BHAGAT  v.  NAKCHEDI  MlSB,  19  A,  329  =  16 
A.W.N.  (1896)  90  ...  925 

(2)  Prior  and  subsequent  mortgages  — Decree  giving  a  defendant,  second  mort- 

gager, a  right  to  redeem  a  prior  mortgage  within  a  fixed  period — Appeal — 
Limitation. — When  a  decree  gives  a  right  of  redemption  within  a  certain 
specified  period  with  a  certain  specified  result  to  follow  if  redemption 
is  not  made  within  such  period,  the  mere  fact  of  an  appeal  being  pre- 
ferred against  it  will  not  suspend  the  operation  of  such  decree,  and,  unless 
the  appellate  court  extends  the  period  limited  by  the  original  decree,  the 
right  of  redemption  will  be  barred  if  not  exercised  within  the  period  so 
limited.  CHIBANJI  LAL  v.  DHABAM  SINGH,  18  A.  455  =  16  A.W.N. 
(1896)  130  ...  1009 

(3)  Two  mortgages  between  the  same  partiss  cvar  the  sime    property— Mortgagor 

not  bound  to  redeem  both  together— Consolidation — Act  No,  IV of  1882 
(Transfer  cf  Property  Act),  ss.  61,  62—44  and  45  Vi\,  Cap.  41,  s.  17.— A 
mortgagee  held  two  met.  gages  over  the  same  property  from  the  8ame  mort- 
gagor, the  one  being  a  usufructuary  mortgage  in  respect  of  interest  only, 
and  the  other  being  a  simple  mortgage.  The  mortgagor  sued  to  redeem 
the  usufructuary  mortgage.  The  mortgagee  objected  that  the  mortgagor 
was  bound  to  redeem  both  mortgages.  Held,  that  the  mortgagor,  in  the 
absence  of  a  special  contract  to  redeem  both  mortgages  simultaneously, 
oould  not  ba  oomoelled  to  do  so.  TAJJO  BIBI  v,  BHAGWAN  PBASAD,  16 
A.  295  =  14  A.N.VV,  (1894)  93  ...  192 

(4)  See  SUCCESSION  CEBTIFICATE  ACT  (VII  OF  1889),  16  A.  259. 

(5)  Sea  TBANSFEB  OF  PBOPEBTY  ACT  (IV  OF  1882),  16  A.  65. 
6,— Right  of  suit, 

See  TBANSFER  OF  PBOPEBTY  ACT  (IV  OF  1882),  16  A.  886. 
7.— Sale, 

Sale  by  mortgagor  of  part  of  the  mortgaged  property — Such  saleiiot  lo  affect  the 
right*  of  the  mortgages  under  his  mortgage.— Act  No.  IV  of  188J,  s.  88. — 
TUe  right  of  a  mortgagee  to  bring  any  portion  of  the  mortgaged  property 
to  sale  is  not  curtailed  by  the  mortgagor  subsequently  to  the  mortgage 
selling  a  portion  of  the  mortgaged  property  to  a  third  person.  BHIKHABI 
DAS  v.  DADIP  BlNGH,  17  A.  434=15  A.W.N.  (1895)  8!J  ...  601 

8.— Usufructuary. 

(1)  Mortgage  satisfied  out  of  uvufruct — Ons  of  several  co- mortgagors  obtaining 
possession  of  the  whole  property — Adverse  possession. — In  the  case  of  a 
usufructuary  mortgaga  uy  several  co-mortgagors,  when  such  mortgage  is 
satisfied  out  of  the  usufruct,  each  co-mortgagor  is  not  entitled  to  recover 
possession  of  more  than  his  share  of  the  mortgaged  property.  Consequently 
whore  in  such  a  case  one  of  several  co-mortgagors  gets  possession  of  the 
whole  of  the  mortgaged  property,  he  does  not  occupy  the  position  of  a 
mortgagee  to  his  co-mortgagors  but  his  possession  is  adverse  to  them, 

V.  BUJAN,  16  A.  384-14  A.W.N.  (1894)  72  ...  165 
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(2)  Prior  and  subsequent  mortgagees— Rights  of  subsequent   mortgagees     ivhere 

prior  mirtgcgj  is  usufructuary. — Held  that  where  there  exists  a  prior  usu- 
fructuary  mortgage  a  subaequent  mortgagee  of  the  same  property  cannot 
bring  tho  mortgaged  property  to  sale  in  virtue  of  his  incumbrance  until 
such  time  as  the  usufructuary  mortgage  becomes  capable  of  redemption, 
AKHARA  PANCHAITIv.  6UBA  LAL,  18  A.83  =  15  A.W.N."  (1896)  230  ...  761 

(3)  Bee  ACT  XII  OP  1881  (AGRA  RENT),  16  A.  337, 

(i)  Redemption  of— See  HINDU  LAW — JOINT  FAMILY,  19  A.  253. 

(5)  Redemption  of— See  LIMITATION  ACT  (XV  OF  1877),  18  A,  458. 

(6)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  A.  415  ;  17  A.  520  ;  18 

A.  31  ;  18  A.  109  ;  18  A.  189  ;   18  A.  265. 

Mortgage  money. 

Receipt  fo*-8ee  REGISTRATION  AG3T  (III  OF  1877),  18  A.  338. 

Non-joinder. 

(1)  See  CIVIL  PROCEDURE  CODE,  ACT  (XIV  OF  1882),  16  A,  ail. 

(2)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  17  A.  597  ;  18  A.  109. 
Notice. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  of  1882),  16  A.  478. 
Notification. 

No.  1203,  dated  the  3rd  November,  1874— Bee  ACT  IV  OF  1859  (DIVORCE),  18  A. 
375. 

Oath. 

See  ACT  X  OF  1873,  (OATHS),  13  A.  46. 
Obstruction. 

On  public  road— 8te  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  18  A.  158. 
Occupancy-holding. 

Bee  ACT  XII  OF  1881,  (AGRA    RENT),  16  A.  398. 

Occupancy  Tenant. 

(1)  Bee  ACT  XII  OF  1881,  (AGRA  RENT),  17  A.  33  and  18  A.  354, 

(2)  Bee  PARTITION,  18  A.  334. 

Offence. 

See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  18  A.  353. 

Official  Liquidator. 

(1)  See  CIVIL  PROCEDURE    CODE    (ACT   XIV  OF  1862),    18  A.  19  ;  18  A.    56; 

18  A.  285 

(2)  Bee  COMPANIES  ACT  (VI  OF  1882),  18  A.  198. 

Order. 

Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  17  A.  97. 
Parties, 

(1)  See  CIVIL  PROCEDURE  CODB  (ACT  XIV  OF  1882),  18  A.  306. 

(2)  Bee  COMPANIES  ACT  (VI  OF  1882),  18  A.  156, 

(3)  Bee  PROCEDURE,  18  A.  332. 
Partition. 

(1)  Righ'.  of  joint  OCCMJ  anc y  tenants  to  pot  tition-Civil  and  Revenue  Courts — Juris- 
diction.— Htld  that  a  joint  occupancy-tenant  is  entitled  to  sue  for,  and  a 
Civil  Court,  is  competent  to  grant  a  decree  for  partition  of  the  joint  occu- 
pancy-holding, though,  if  tfre  aitnindar  is  not  made  a  party  to  the  suit 
for  partition,  .such  decree  will  not  aft'eet  the  mutual  rights  and  liabilities 
of  the  zimindar  and  the  occupancy-tenants  as  they  stood  prior  to  the 
partition.  MUHAMMAD  BAKSH  v.  MANA,  18  A.  334  =  16  A. W.N.  (1896) 
82  -...  929 

^2)  Usufructuary  mortgage — Mortgage  of  different  shares  in  an  undividtd  area  to 
different  mortgageis — Mortgagees  no  right  of  partition  "  inter  so."— Two 
mortgagees:  held  separate  usufructuary  mortgages,  the  one  of  a  two-thirds 
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share,  the  other  of  a  one-third  share,  in  an  undivided  area  of  muafi  land 
granted  by  the  owners  of  those  shares  respectively.  Jlel.i  that  one  mort- 
gagee oould  not,  m  u  suit  to  which  neither  of  the  mortgagors  was  a  party, 
obtain  partition  of  the  share  mortgaged  to  him.  MANGLI  PRASAD  v.  ISH- 
RI  PRASAD,  18  A.  476  =  16  A.W.N.  (1896)  158  ...  1023 

(3)  See  ACT  XIX  OF  1873  (AGRA  LAND  REVENUE),  18  A.  210, 

(4)  See  PRE-EMPTION,  17  A.  226. 
Patent. 

Sae  ACT  V  OF  1888  (INVENTIONS  AND  DESIGNS),  17  A.  430. 

Penal  Code  (XLY  of   I860). 

(1)  S3.  41,  116— See  LETTERS  PATENT,  17  A,  493. 

(2)  S.  75,  457,   511 — Attempt  to  commit  house-breaking  by  night  after  previous 

convictions— Sentence. — S.  75  of  Act  No.  XLV  ot  1860,  does  not  apply  to 
the  case  of  an  attempt  to  commit  the  offence  punishable  under  s.  457  of 
the  Code,  after  previous  convictions  of  offences  tailing  within  Chapter  XII 
or  Chapter  XVII,  such  offence  being  punishable  under  a.  511.  QUEEN- 
EMPRESS  v.  AJUDHIA,  17  A.  120=  15  A.W.N.  (1895)  22  ...  403 

(3)  Ss.  75,  511 — Attempt  ti  commit  an  offence  after  previous  convi.tion  — Sen- 

tence.— S.  75  of  the  Indian  Penal  Code  does  not  apply  to  oiaes  which  are 
confined  to  a.  511  of  that  Oode.  Tha  offences  which  coma  under  e.  511 
must  ba  punished  entirely  irrespaotive  of  s.  75.  QUEEN-EMPRESS  v. 
BHAROSA,  17  A.  123=  15  A.W.N.  (1895)  23  ...  405 

(4)  Ss.  99,   147,   332,   323— Criminal  Procedu-e    Cede,  ss.  55,56,   114— Public 

servant  in  the  execution  of  his  d'lty  as  tuch— Arrest  withtut  sufficient 
authority  but  in  good  fa*th — Assault  on  police  making  arrest  —  Right  of 
privi'e  defence. — A  warrant  was  issued  by  a  Magistrate  for  the  arrest 
of  one  Dalip  under  s.  114  of  the  Code  of  Criminal  Procedure.  The 
warrant  was  senc  to  a  certain  -tbana,  10  be  executed.  It  was  there,  alter 
being  copied  into  a  book  kepi  lor  that  purpose  at  the  thana,  made  over  to 
a  particular  constable  for  execution.  When  the  constable  to  whom  the 
warrant  had  been  made  over  had  left  the  than*,  it  was  discovered  th*u 
Dalip  was  in  a  village  other  than  that,  in  which  he  had  been  supposed  to 
be.  Thereupon  the  officer  temporarily  in  charge  of  the  ihana  made  a. 
copy  from  the  book  at  the  than*,  endorsed  on  the  back  the  names  of  one 
Nazir  Husain  and  some  other  constables,  and,  having  signed  the  endorse- 
ment, sent  Nazir  Husain  and  the  others  out  with  this  paper  to  arrest 
Dalip.  Nazir  Husaiu  and  his  companions  arrested  D.ilip  ;  but,  as  thuy 
were  returning  with  him  in  custody,  some  of  Dilip's  friends,  aided  by 
Dalip  himselt,  attacked  them,  rescued  Dalip  and  caused  hurt  to  the 
Police. 

Held  that  the  police  officers  concerned  in  arresting  Dalip  under  the  circum- 
stances above  described  were  not  acting  in  the  lawful  discharge  of  their 
duty  within  the  meaning  of  e.  332  of  the  Indian  Penal  Code,  so  as  to 
render  the  accused  liable  to  conviction  under  that  section  ;  but  inasmuch 
as  they  were  acting  in  good  faith  under  the  colour  of  their  office,  s.  99  of 
the  Indian  Penal  Code  applied,  and  Dalip  and  his  associated  rnig'jt  be 
properly  convicted  under  ss.  117  and  323  of  the  Code. 

The  words  "  in  the  discharge  of  his  duty  a^  such  public  servant  "  in  the 
earlier  portion  of  s,  332  of  the  Indian  Pena!  Oode  mean  in  ihe  discharge 
of  a  duty  imposed  by  law  on  suoh  public  servant  in  the  particular  oa^e, 
and  do  not  cover  an  aoc  done  by  him  in  good  faith  under  colour  of  his 
office.  QUEEN-EMPRESS  v,  DALIP,  18  A.  i!46  =  l6  A.W.N.  (I896j  48  ...  871 

(5)  S.  107 — Abetment — Instigation  by    means   ot    letter  —  Plate  whire  offence 

may  be  tried. — Where  one  person  instigates  another  to  the  commission 
of  an  offence  by  means  of  a  letter  sent  through  tha  post  the  offence  of 
abetment  by  instigation  is  completed  so  soon  m  the  contents  of  such 
letter  become  known  to  the  addressee,  and  such  offence  is  triable  at  the 
place  where  such  letter  is  received.  QUEEN-EMPRESS  v.  8HEO  DIAL 
MAL,  16  A.  389  =  14  A.W.N.  (1894)  135  ...  253 

(6)  8*.  159,  160 — Affray— "Public  place.  "—Held   that  a   chabutra,  which  was 

neither  a  place  to  which  the  public  had  a  right  of  access,  uor  a  place  to 
which  the  public  were  over  permitted  to  have  access,  was  not,  though  it 
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}  >ined  a  public  road,  a  "  publio  place  "  within  the  meaning  of  s.  159  of 
tija  ladiaa  Penal  OjJe.  QUEEN-EMPRESS  v.  Sal  LAD,  17  A.  166  =-15  A. 
W.N.  (1895)  42  ...  432 

17)  S.  193 — Fabricating  false  evidence —Report  mide  by  Amin  executing  Civil 
Cowl's  decree  that  he  had  been  obstruct*! — Similir  report  to  police— 
Suo:^qu?nt  deposition  in  court — Alternative  charges. — Hell  that  a  report 
made  by  an  Ainin  of  a  Civil  Court  deputed  to  give  possession  of  certain 
property  in  execution  of  a  decree  as  to  his  having  been  obstructed  in  so 
doing,  to  the  Court  executing  the  decree,  and  a  similar  report  made  to 
the  Police,  would  ffot,  even  if  f^lae,  amount  to  the  fabrication  of  false 
evidence  within  the  meaning  of  s.  193  of  the  Indian  Penal  Code,  and 
consequently,  where  such  Amin  was  charged  in  the  alternative  with  m  «king 
the  two  reporta  as  above  and  also  a  third  and  inconsistent  statement  in 
re?peot  of  which  he  might  have  been  charged  under  s.  193,  that  he  was 
wrongly  charged,  and  that  it  was  necessary  to  prove  the  falsity  of  the 
third  statement.  QUEEN-EMPBESS  v.  AJUDHIA  PRASAD,  17  A.  436  = 
1*.  \  W.N.  (1895)  102  ...  602 

(8)  8.  193—3ea  ACT  XV  OF  I87i  (INDIAN  CHRISTIAN     MARRIAGE),  16  A.  212. 

(9;  S.  211 — False  charge  of  offence  punish  ible  w'.th  daalh— Criminal  proceedings 
not  instituted — Jurisdiction  of  magistrate  to  try  tli3  CZS3. — TJ  constitute 
the  offance  defined  in  the  second  paragraph  of  9.  211  of  Act  No, .XLV  of 
1660,  it  is  necessary  that  criminal  proceedings  should  be  instituted. 
Where  the  offence  committed  doea  not  go  further  than  the  making  of  a 
falsa  charge  to  the  Police,  the  making  of  such  Charge  does  not  amount  to 
tbe  institution  of  criminal  proceedings,  and  the  offence  committed  will 
fall  within  the  first  paragraph  of  s.  211,  notwithstanding  that  the  offence 
£  so  falsely  charged  may  be  one  of  those  referred  to  in  the  second  paragraph 

of  that  seation.  QUEEN- EMPRESS  v.  BlSHESHAR,  16  A.  124=14  A. W. 
N.  (1891)  10  ...  80 

(10)  S.  297 — 'Trespass  on  burial  ground—Acts  complained  of  done  with   permis- 

sion cf  owner. — Held  tnit  persons  who  entered  upon  a  burial  place  and 
ploughed  upon  the  graves  were  liable  to  be  convicted  of  the  offence 
defined  by  s.  297  of  the  IndUn  Panal  Code  notwithstanding  thai  their 
entry  on  the  land  waa  by  tha  oonseat  of  the  owner  thereof.  QUEEN-Eil- 
PRESS  v.  SUBHAN,  18  A.  395=16  A.W  N.  (1896)  119  ...  969 

(11)  8.  304— Culpable  homicidi  not  amounting  to  murder — Gravaand  sudden  pro- 

vocation.— A  person  accused  of  murder  under  s  302  of  the  Indian  Penal 
Code  pleaded  in  dafenoa  that  he  had  found  his  sister  having  illicit  connec- 
tion with  a  mm  named  Thakuri  and  had  iu  a  fi'  of  pission  killed  them 
both  on  tbe  spot.  The  statement  being  accepted  was  hsld  to  be  a  good 
plea  of  grave  and  sudden  provocation  so  as  to  reduce  tbe  offence  to  one  of 
culpable  homicide  not  amounting  to  murder.  QUEEN-EMPRESS  v. 
CHUNNI,  18  A.  497  =  16  A. W.N.  (1896;  161  ...  1037 

(12)  S,  3D4-<4— Causing  death  by  n°gl>gen:e~-Lesm  of  Government  ferry  allow- 

ing unround  boat  to  be  used  on  ferry —Criminal  liability  of  lessee. — The 
lessee  of  ;\  Government  ferry  having  the  exclusive  right  of  conveying  pas- 
sengers across  a  certain  rivar  at  a  partioaUr  spot  allowed  an  unsDiind 
boat  to  be  used  at  the  fecry.  In  consequence  of  it<  uusouadness  the  boat 
sank  while  crossing  the  river  and  some  of  the  persons  in  it  were  drowned. 
Held  that  tha  lessee  of  the  ferry  was  properly  oonvioted  of  the  offence  pro- 
vided for  by  n.  304-A  of  Act  No.  XLV  of  I860.  QUEEN  EMPRESS  V. 
BHUTAN,  16  A.  472  =  14  A. W.N.  (1891)  182  ...  306 

(13)  S.  317 — Exposure  of  child — Facts    constituting  the  offence  defintd— Child 

leit  in  charge  of  a  blind  woman  and  deser'ed — A  woman  who  was  the 
mother  of  an  illegitimate  child  aged  at  the  time  about  six  months,  left 
the  child  in  charge  of  a  blind  woman  in  whose  company  she  was,  saying 
that  she  was  going  to  get  food  and  would  return  shortly.  She  went  away 
to  another  village  and  did  not  return.  Apparently  she  never  intended  to 
return.  Upon  these  facts  it  wad  lield  by  Blair  and  Aikman,  JJ.,  dissen- 
tients Koox,  J.,  that  the  mother  of  th«  child  could  not  properly  be 
convicted  of  the  offence  defined  by  s.  317  of  th<3  Indian  Penal  Code. 

QUKEN-EMPRESS  v.  MIBGHIA,  18  A.  364  =  16  A. W.N.  (1896)  117         ...         949 
(14)  8s-  366,  368—  Criminal  Procedure  Code,  s .180— Offences  cimmitted  indifferent 
districts  in  the  catena  of  the  same  transaction — Commitment    where  to  be 
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made. — Ram  Dei,  Ghajju,  Piru  and  Kumar  were  committed  by  the 
Joint  Magistrate  of  Muz  iffarnagftr  ro  the  Court  of  the  Sessions  Judge  of 
Suhiranpur.  Upon  the  cage  which  was  before  the  Joint  Magistrate  it  ap- 
peared that  Ram  Dai  had  committed  the  offence  punishable  under  s.  366 
of  the  Indian  Penal  Code  in  the  district  of  Bijrjor,  and  possibly  the  other 
three  persons  had  committed  the  offence  punishable  uuder  s.  368  of  the 
Indian  Penal  Code  in  the  district  of  Muziffarnagar  ;  Ghajju  and  Piru  also 
possibly  having  committed  the  offence  punishable  under  that  section  in 
Bijnor. 

Under  the  above  circumstances  the  High  Court,  maintaining  the  order  of 
commitment  made  by  the  Joint  Magistrate,  directed  the  case  to  be 
transferred  for  trial  to  the  Court  for  the  trial  of  Sessions  cases  arising  in 
the  Bijnor  district,  namely,  that  of  the  Sessions  Judge  of  Moradabad. 
QUBEN-EMPRESS  v.  RAM  DEI,  18  A.  350  =  16  A.W.N.  (1896)  96  ...  940 

05)  S.  373—  Obtaining  possession  of  minor  f^r  purposes  of  prostitution— Offence 
defined  b$  above  section  explained. — To  constitute  the  offence  provided  for 
by  s.  373  of  the  Indian  Penal  Code  it  is  necessary,  first,  that  a  minor  under 
sixteen  years  of  age  shall  be  bought,  hired  or  otherwise  obtained  possession 
of,  and  secondly,  chat  the  minor  shall  ba  bought,  hired  or  otherwise  ob- 
tained possession  of  with  the  intent  that  the  same  minor  while  still 
under  the  age  sixteen  years  shall  be  employed  for  the  purposes  of  pro- 
stitution, or  with  the  knowledge  that  it  is  likely  that  the  said  minor  while 
still  under  the  ai»e  of  sixteen  years  will  be  employed  or  used  for  an  uolavv- 
full  and  immoral  purpose. 

The  offence  is  complete  so  soon  as  the  obtaining  possession,  with  the  requisite 
intention  or  knowledge,  of  the  minor  is  accomplished,  though  the  minor 
may  not  enter  upon  prostitution  until  years  after  she  has  attained  maturity, 
or  may  never  eater  upon  such  a  profession  at  all.  QUEEN-EMPRESS 
v.  CHANDA,  18  A.  24  =  15  A  W.N.  (1895)  141  ...  720 

•(16)  S.319—Tke/t — Removil  by  creZiar  of  his  debtor's  property  with  a  view  to 
obtaining  payment  of  his  debt. — Held  that  the  removal  by  a  creditor  against 
the  will  of  this  debtor  of  property  belonging  to  such  debtor,  with  the  view 
of  compelling  such  debtor  lo  discharge  his  debt,  amounts  to  theft  within 
the  meaning  of  s,  379  of  the  Indian  Penal  Code.  QUEEN-EMPRESS  v. 
AGHA  MUHAMMAD  YUSUF,  18  A.  88  =  15  A.W.N.  (1B95)  233  ...  764 

417)  Ss.  395,  396—  D.ictity  —  Facts  necessary  to  constitute  the  offence  defined  in 
s,  396. — In  order  to  support  a  conviction  under  e.  396  of  the  Indiau  Penal 
Code  it  is  necessary  to  establish,  not  only  that  the  person  accused  under 
that  section  was  committing  daooity  conjointly  with  others,  bat  it  must 
be  shown  that  the  murder  was  committed  in  his  presence.  Hence  where 
certain  persons  were  shown  to  have  been  concerned  in  a  daooity  in  the 
course  of  which  murder  was  committed  ;  bat  it  was  not  shown  -that  they 
were  in  the  house  in  which  the  daooity  was  committed  at  the  time  tbe 
murder  took  place,  and  the  evidence,  if  anything,  pointed  to  a  contrary 
conclusion  ;  it  w  is  held  that  the  accused  could  not  properly  be  convicted 
under  s.  396,  but  only  under  8.  395  of  the  Indian  Penal  Code.  QUEEN- 
EMPRESSV.  UMRAOSINGH  AND  OTHERS,  16  A.  437  =  14  A. W.N. 41894)  178  284 

{18)  8.  396— D'oity  in  the  course  of  which  murder  is  committed— Facts  neces- 
sary toesiiblish  the  offeree  provided  for  in  s.  396.— When  in  the  commission 
of  a  daooity  murder  is  committed  it  matters  not  whether  the  particular 
dacoit  charged  under  s.  396  of  Act  No.  XLV  of  1860  was  inside  the  house 
where  the  daooity  is  committed  or  outside  the  house,  or  whether  the 
murder  was  committed  inside  or  outside  the  house,  eo  long  only  as  the 
murder  was  committed  in  the  commission  of  that  dacoity.  QUEEN- 
EMPHESS  v.  TEJA,  17  A,  86=  15  A.W.N.  (1895)  12  ...  36p 

•(19)  S  405 — Criminal  breach  of  trust  by  banker— Payment  of  dividends  dis- 
honestly out  of  deposits—  Directors— Manager  and  Accountant— Person 
entrusted  with  property  or  with  dominion  over  proptrty —Bankit — Agent  — 
Act  XLV  of  1860  \P»nal  Code),  sa.  405,  409—  Cheating  —  False  and  mis- 
leading bala  ice-she  ;t  —  Inducement  to  renew  deposits— Act  XLV  of  I860 
(Penal  Code),  ss.  416,  418— S.  191— Act  VI  of  1882  (Indian  Companies 
Acts),  s.  $15— Practice — Joint  or  stpxrate  trials— Criminal  Procsdurt.Code, 
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s.  239— TriaZ  of  European  British  subject— Mixed  jury — Criminal  Proce- 
dure Code,  s.  451—"  Europeans  " — Adducing  evidence  for  defence— Docu- 
ments produced  for  cross-examination  of  Crown  witnesi — Eight  of  reply — 
Criminal  Procedure  Code,  s.  292  — Evidence— Criminating  answer— Act  I 
of  1972  (Evidence  Act),  s.  132—"  Compelled  " — Deposition  in  inquiry 
under  Act  VI  of  1882,  ss.  16'2,  163.— When  a  Bank  takes  a  deposit  from 
its  customer,  it  takes  it  on  the  understanding  that  that  deposit  is  not  to 
be  used  to  day  by  dividends  to  shareholders  at  a  time  when  the  Bank  is 
insolvent  and  cannot  legally  pay  dividends.  In  the  case  of  a  Back  regis- 
tered under  the  Indian  Compenies'  Act  as  a  Company  limited  by  shares, 
and  governed  by  the  regulations  contained  in  Table  A  in  the  first  schedule 
to  the  Act,  it  was  held,  that  the  Directors  had  dominion  over  the  property 
and  the  managment  of  the  funds  of  the  Bank  ;  that  they  were  bound  not 
to  pay  dividends  except  out  of  the  profits  of  the  Bank  ;  and  that  if  they 
dishonestly,  that  is,  knowingly  and  intentionally,  paid  dividents  to  the 
shareholders  out  of  deposits  when  there  were  no  profits,  intending  to  cause 
gain  to  themselves  or  others  to  which  they  were  not  entitled,  or  to  cause 
wrongful  loss  to  other  persons,  they  were  guilty  of  oriminal"breacb  of 
trust  as  Bankers  under  ?.  409  of  the  Penal  Code.  But  that  the  Manager, 
and  the  Accountant,  or  Assistant;  Manger  were  not,  within  the  meaning  of 
the  eeotioc,  persons  who  were  entrusted  with  property  or  with  dominion 
over  property  BR  bankers  or  apentp,  and  therefore  did  not  come  directly 
under  s.  409,  though  they  might  be  guilty  nf  abetment  under  P.  409,  read 
with  s.  100.  by  conspiring  with  the  Directors  to  commit  criminal  breach 
of  trust,  if  t'uey  assisted  the  Directorate  obtain  the  sanction  of  the  ehare- 
holdern  to  the  illegal  payment  of  dividends,  and  did  so  for  the  dishonest 
purpose  of  causing  wrongful  gain  or  wrongful  loss.  Whether  the 
illegal  payment  of  dividends  under  -the  circumstance  stated  could  be 
regarded  as  causing  wrongful  loss  to  the  Bank  as  a  corporate  body, 
qiu&re.  Whether  moneyp  deposited  in  the  Bank  by  its  customers  and 
not  in  any  way  ear-marked  could,  afler  such  deposit,  bo  regarded 
as  "  property  "  of  tha  depositors  within  the  meaticg  of  s.  409,  quaere. 
Held  also  that  if  the  Directors,  Manager,  and  Accountant  dishonestly,, 
that  is,  to  obtain  wrongful  gain  for  themselves  or  to  cause  wicr.gful  loss  to 
otherr,  put  before  the  shareholders  balance-sheets  which  they  knew  to  be 
materially  false  and  misleading  and  likely  to  mislead  the  public  an  to  the 
condition  of  the  Bank,  and  concealed  its  true  condition,  and  thereby  in- 
duced depositors  to  allow  their  money  to  remain  in  deposit  in  the  Bank,  they 
were  guilty  of  cheating  in  the  aggravated  form  made  punishable  by  s.  418 
of  the  Penal  Code  ;  and  if  they  acted  together  to  put  forward  such  a  false 
balance-sheet,  they  were  guilty  of  abetment  by  conspiracy  to  cheat.  Stmble, 
the  making  of  such  a  false  balance-sheet  is  not  an  cffencc  within  e.  191  of  the 
Penal  Code,  and,  where  it  is  made  pricr  to  the  commencement  of  the  wind- 
ing up  of  the  Company,  is  not  an  offence  within  s.  215  of  the  Indian  Com- 
panies' Act  (VI  of  1882).  A  balance  sheet  of  a  company  under  the  Indian 
Companies'  Act  must  be  a  true  balanoe-abeet  in  the  srnae  that  it  must 
represent  the  actual  stata  of  the  Company 's  assets  and  liabilities.  If  it 
falsely  states  the  condition  of  the  company,  it  is  a  false  balance-sheet, 
though  it  follows  the  Recounts  as  shown  in  the  books  of  the  company,  and 
correctly  represents  what  is  in  the  books.  A  balance-sheet  which  showed 
all  the  debts  owing  to  the  company,  amounting  to  Ra.  28  lakh?,  under  the 
head  of  asset?,  without  specifying,  in  accordance  with  the  form  of  balance 
sheet  annexed  to  Table  A,  which  of  such  debts  were  good  and  secured, 
which  good  and  unsecured,  and  which  considered  bad  and  doubtful 
and  also  ohowed  a  divisible  balance  of  profits  amounting  to  Bs.  19,000, 
the  facts  being  that  out  of  the  R?.  28  lakhs  some  Rs.  13  lakhs  were 
bad  and  irrecoverable,  and  that  the  capita',  reserve  fund  and  other 
provision  for  bad  debts  had  been  lost,  and  that  the  company  instead 
of  making  profits  war,  and  long  had  ber-n,  insolvents,  wsa-found  to 
be  false  and  misleading.  Having  regard  to  'he  nature  of  the  charges 
above  referred  to,  the  Court,  under  g.  239  of  the  Code  of  Criminal 
Procedure,  rejected  an  application  by  the  defence  that  the  accused 
should  be  tried  separately.  The  word  '  Europeans  "  in  s.  451  of 
the  Code  of  Criminal  Procedure  means  persons  born  in  Europe.  The 
word  "compelled"  in  the  proviso  to  s.  132  of  the  Evidence  Act  (I  of  1872) 
applies  only  where  the  Court  has  compelled  a  witness  to  answer  a  question, 
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mere  absence  of  any  mention  cf  the  right  of  pre  eruption  in  the  new 
memorandum  of  village  customs  was  in  itself  no  evidence  that  the  custom 
of  pre-emption  had  oeased  to  exist,  and  that  the  wajib-ul-arz  of  1860 
might  be  used  as  evidence  of  the  existence  of  such  a  custom.  Per  AIR- 
MAN, J.—  Tho  absence  from  the  new  memoradum  of  village  customs 
of. any  mention  of  the  existence  of  a  right  of  pre-emption  was  a  circum- 
stance which  the  Court  would  be  entitled  to  take  into  oonsideretion  in 
any  conflict  of  evidence  as  to  whether  or  no  the  custom  of  pre-emption 
difl  exist-.  8ADHU  8AHD  v.  RAJA  RAM,  16  A.  40  (P.B.)  =  13  A.W.N. 
(1893)  200  ...  27 

(4)  Decree  conditional  on  payment  of  prt-tmptwe  price  ivithin  a  -fixed   period — 

Appeal  ajt(r  expiry  of  such  pzrird.—  Btld,  that  plaintiffs  ia  a  pre-emption 
suit,  who  had  obtained  a  decree  conditioned  on  payment  by  them  of 
tho  pre-emp'ivo  price  within  a  certain  fixed  period,  oould,  after  the 
expiration  of  such  period,  appeal  against  such  decree  on  the  ground 
that  a  condition  of  the  contract  out  of  which  their  right  to  pre- 
empt arose  had  not  been  embodied  in  the  decree.  WAZIR  KHAN 
V.  KALE  KHAN,  16  A.  126  =  14  A.W.N.  (1894)  3  ...  81 

(5)  Limitation  —  S&e  with  subsequent  agreement  for  re-purchase — Mortgage  by 

conditional  sale.— On  the  6tb  of  June,  1887,  one  R.  K.  sold  a  certain 
Z3tnindari  share  to  8.  On  the  18f>h  of  May,  1888,  B  brought  a  suit  for  pre- 
emption of  that  share.  Pending  the  suit,  on  the  6th  of  July  1888.  the 
vendor,  (he  vendee,  and  the  pre-emptor  entered  into  an  agreement, by  which 
the  vendee,  recognizing  the  pre-emptive  right  of  the  plaintiff, 
agreed  to  re-transfer  the  property  to  the  vrrdrr  or  the  pre-emptor  on 
payment  by  either  of  them  on  the  full-moon  of  Jeth  in  any  year  of  the 
price  paid  by  him.  On  the  20th  of  June,  1891  the  vendor,  affecting,  to  treat 
the  transaction  of  the  6th  of  June,  1887,  as  a  mortgage,  made  an  applica- 
tion purporting  to  be  under  s.  83  of  the  Transfer  of  Property  Act  accom- 
panied by  payment  of  the  price  of  the  property  into  Court,  and  prayed  for 
redemption.  .The  vendee  refused  to  take  out  the  money  deposited  by  the 
vendor  ;  aLd  subsequently,  on  the  13th  of  November  1891,  B.  K.  applied 
for  repayment  to  him  of  the  said  morey,  etp.ting  that  be  wisbed  the  ven- 
dee co  remain  in  possession  and  asking  that  (ho  agreement  r f  the  6th  of 
July,  1888,  might  be  considered  null  and  void.  On  the  1st  of  September 
1992  one  R.  8.  filed  a  suit  for  pre-emption  of  the  said  property. 
Held,  that  the  original  transaction  of  the  6th  of  June  1887  was  an  out  and 
out  sale,  and  was  not,  and  oould  not  be,  by  the  subsequent  agreement 
between  the  parties,  turned  iuto  a  mortgage  by  conditional  sale  ;  and  in 
consequence  that  the  suit  brought  by  R.S.  was  barred  by  limitation.  RAM 

DIN  v.  RANG  LAL  SINGH,  17  A.  461  =  15  A.W.N.  (1895)  103  ...        612 

(6)  Huhauitnadar.  law  -Claim  for  pre  emption  baied  upan  a  transaction  which 

was  a  good  sale  wider  ihe  Muhammadan  laio,  but  not  according  to  the 
Trans;er  of  Property  Act,  1882— Act  No.  IV  of  1889,  s.  54— Act  No.  XII of 
1887,  s.  37.— Where  a  Sunni  Muhammadan  transferred  certain  imimveable 
property  exceeding  in  value  Rs.  100,  under  such  circumstances  that  the 
price  was  paid  and  possession  of  the  property  delivered  to  the  transferee, 
but  no  sale  deed  was  excuted  ;  on  a  suit  for  pre-emption  based  upon  such 
transfer  being  brought,  it  was  held  by  the  Full  Bench  (BANERJI,  J.  dissent- 
ing), that  the  Muhammadan  law  was  to  be  applied  in  considering  whether 
or  not  a  right  of  pre-emption  arose,  and  that,  inasmuch  as  the  transaction 
in  question  was  a  complete  sale  under  that  law,  a  right  of  pre-emption  did 
arise.  Case  law,  prior  and  subsequent  to  Act  No.  IV  of  1882,  considered 
Per  BANERJI,  J.,  contra  : — In  the  absence  of  fraud  no  claim  for  pre-emp- 
tion under  the  Muhammadan  law  applicable  to  persons  cf  the  Hanifa  soot 
can  arise  in  respect  of  the  sale  of  immoveablo  property  of  the  value  of  one 
hundred  rupees  and  upwards,  unless  such  sale  has  been  effected  according 
tn  (be  provisions  nf  P.  54  rf  Aot  No.  TV  of  1882.  "  BEGAM  v.  MUHAMMAD 
YAKUB,  16  A  344  <F.B.)  =  14  A.W.N.  (1894)101  ...  224 

(7)  Muhammadan  Law  ~  Demandmacte  "on  the  premises" — Demand  mide  within 

an  undevided  village  a  share  in  lohich  was.  the  subject  of  sale. — Where  cer- 
tain persons  cla'med  pre-emption  in  respect  of  a  share  in  an  undivided 
village  and  proved  that  they  made  an  immediate  assertion  of  their  inten- 
tion to  pre-empt  in  the  presence  of  witnesses  within  the  area  of  the  zemin- 
dari  to  which  the  share  sold  belonged,  it  was  held  that,  in  the  absence  of 
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any  indication  that  the  demand  was  not  made  bona  fide,  the  demand  of 
pre-emption  was  a  good  demand  mido  "  on  the  premises"  within  the 
meaning  of  the  Muhammadan  law.  KULSUM  BlBI  v.  FAQIR  MUHAM- 
MAD  KHAN,  18  A.  298  =  16  A.W.N.  (1896)  71  ...  905 

(8)  Talab  i-ishtishhad — Demand  made  to  vendee  not  in  possession — Demand  made 

by  agint  of  pre-emptor. — Held,  that  if  the  talab-i-ishtishhad  is  made  in  the 
presence  of  the  vendee,  it  is  not  necessary  that  suoh  vendee  should  at  the 
time  the  demand  is  made  be  actually  in  possession  of  the  property  in  re- 
spect of  which  pre-emption  is  claimed. 

Eeld,  also,  that  the  oeretdoney  of  talab-i-islitishhad  need  not  necessarily  he 
performed  by  the  claimant  for  pre-mption  in  person,  but  may  be  performed 
by  a  duly  constituted  agent  on  his  behalf.  ALE  MUHAMMAD  KHAN  v. 
MUHAMMAD  SAID  HUSAIN,  18  A.  309  =16  A.W.N.  (1896)  76  ...  912 

(9)  Wajib-ul-arz--  Construction    of    document— Co-sharer — Holder  of    resumed 

muafi— Act  No.  XIX  of  1873,  s.  62— Rules  of  the  board  of  Revenue,  1870, 
Department  I,  Rules  30  and  51. — The  plaintiff,  a  oo-sharer  in  the  village 
Deobarampur.  sued  for  pre-emption  of  certain  land,  being  '  resumed 
revenue-free  land'  in  the  village,  which  had  been  sold  to  a  stranger.  The 
clause  of  the  wajib-ul-arz  under  which  pre-emption  was  claimed  was  as 
follows: — "  When  any  oo-sbarer  (hissadar)  is  b/ant  upon  selling  or  mort- 
gaging his  right  (haqgiyat),  then  first  that  oo-sharer  who  is  nearest  to  the 
sharer  bent  on  transfer  can  take  it  :  after  that  any  other  person  who  is 
interested  (sliarik)  in  tha  village  rank  by  rank  can  take  it.  If  no  person 
interested  in  the  village  takes  it,  then  a  stranger  may  take  it." 
Held  that,  under  the  circumstances  of  the  case,  the  plaintiff  had  no  right  of 
pre-emption  in  respect  of  the  land  claimed  by  him,  the  vendor  not  being, 
within  the  meaning  of  the  wajib-ul-arz,  a  oc-aharer  in  the  village  by  virtue 
of  his  possession  of  a  portion  of  the  resumed  rmiafi.  KALLIAN  MAL  v.' 
MADAN  MOHAN,  17  A.  447=  15  A.W.w.  (1895)  93  ...  609 

(10)  Wajib-ul-arz — "  Co-sharer  " — "  Proprietor  " — Transferee    tf    lands    in    a 

village  who  has  not  obtained  mutation  o\  names  in  his  favour  —  Dedicatian 
— Cessation  of  private  ownership. — In  a  suit  for  pre-emption  under  a  wajib- 
ul-arz  which  gave  a  right  of  pre-emption  to  "oo-aharers"  in  the  village  i 
held,  that  the  word  "co-sharer"  included  a  person  who  had  acquired  lands 
in  the  village,  which  were  not  merely  sir  of  a  oo-sharer  and  were  not  grove 
lands  held  by  a  licensee  from  a  zamindar,  bat  lands  belonging  to  a  zamin- 
dar  and  in  his  occupation,  notwithstanding  the  fact  that  he  had  not  yet 
obtained  a  mutation  of  names  in  respect  thereof. 

Held,  also  that  the  mere  fact  of  the  owner  of  land  having  erected  a  temple 
and  planted  a  grove  thereon  did  not  of  itself,  without  any  further  evidence, 
indicate  a  dedication  to  the  God  and  a  cessation  of  the  rights  of  private 
ownership  in  respect  of  suoh  land.  DAKHNI  DIN  v  EAHIM-UN-NISSA 
AND  ANOTHER,  16, A.  412  =  14  A.W.N.  (1894)  134  ...  268 

(11)  Wajib-ul-arz—  Partition   of   village,   originally    cne,    into  three  separate 

mahals.—New  record  of  village  customs  framed  on  partition. — Rules  ot 
the  Board  of  Revenue  of  the  13th  November  1875— Act  No.  XIX  of  1873, 
B.  257. — Where  at  the  settlement  of  a  village  constituting  a  single  mahal  a 
reoord-of  rights 'was  framed  giving  certain  pre-emptive  rights  to  the  co- 
sharers  in  the  village,  but  subsequenly  the  village  was  divided  by  perfect 
partition  into  three  separate  mabals,  and,  in  Accordance  with  the  rulea 
of  the  Board  of  Revenue  of  the  13th  November  1875,  issued  under  s.  257 
of  Act  No.  XIX  of  1873,  a  new  record  of  village  customs  was  framed 
vbich  did  not  give  to  the  sharers  in  any  one  of  new  mahals  any  right  of 
pre-emption  in  respect  of  land  situated  in  another  mahal,  it  was  held  that 
the  latter  record  of  village  customs  was  a  valid  and  binding  document 
and  no  right  of  pre-emption  existed  in  favour  of  the  co-sharers  in  any  one 
mahal  in  respect  of  land  situated  in  another  mahal. 

Per  AIKMAN,  J. — Where  a  village  originally  one,  is  divided  by  perfect  parti- 
tion into  two  or  more  mahals,  unless  at  the  time  of  partition  a  right  of 
pre-emption  is  specifically  reserved  by  the  co-sharers  in  respect  of  land:, 
lying  outside  any  given  mahal,  suoh  right  of  pre-emption  is  not  to  be  pre- 
sumed from  the  mere  fact  that  when  the  village  formed  but  one  mahal 
the  co-sharers  had  pre-emptive  rignts  against  each  other. 
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Under  the  above  circumstances  the  mere  retention  of  a  community  of  in- 
terest in  certain  property  such,  e.g.,  as  roads,  &o.,  will  not  give  the 
sharers  in  one  mahal  any  right  of  pre-emption  over  land  situated  in 
another.  GHDEB  v.  MAN  SINGH,  17  A.  226  =  15  A.W.N.  (1895)  70  ...  470 

(12)  Wazib-ul-arz— Right  of  pre-emption  not  forfeited  by  breach  on  a  former 
occasion  of  the  provisions  of  the  wazib-ul-atz  relating  to  pre-emption. — 
Semble,  that  a  claimant  for  pre-emption  under  a  wajib-ul-arz  would  not 
forfeit  his  right  to  pre-emption  if  upon  a  former  occasion  he  had  violated 
the  provisions  of  the  wajib-ul-arz  by  mortgaging  his  share  to  a  stranger. 
UJAGAB  LAL  v.  JIA  LAL,  18  A.  382  =  16  A.W.N.  (1896)  112  ...  962 

(13;  Wajib-ul-arz— "  Stranger," — Under  the  terms  of  a  wajib-ul  are  successive 
pre-emptive  rights  were  given,  first  to  '  own  brothers  '  secondly  to  '  near 
cousins,'  thirdly,  to  '  share-holders.'  Held  the  parties  being  Muham- 
madans  that  in  regard  to  a  sale  of  land  to  which  this  wajib-ul-arz  applied 
a  nephew  (brother's  son)  of  the  vendee  was  a  '  stranger  '  and  his  joinder 
as  co-vendee  would  vitiate  the  sale  and  let  in  other  persons  having  a 
right  of  pre-emption.  AMJAD  ALT  v.  MUSHTAQ  AHMAD,  17  A.  454  =  15 
A.W.N.  (1895)  95  ...  6H 

(14)  Bee  CIVIL  PROCEDURE  CODE  (ACT  XtV  OP  1882),  18  A.  223  ;  18  A.  262. 

(15)  Sea  COURT  FEES  ACT  (VII  OF  1870),  16  A.  496. 

(16)  Bee  MUHAMMADAN  LAW  (PRE-EMPTION),  16  A.  247,  300;  16  A,  383. 

Presumption, 

(1)  Bee  STATUTE  24  AND  25  Vic.,  OAF,  104,  16  A.  136. 

(2)  Boe  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1839),  17  A.  578, 

Privacy, 

Bight  ot— See  EASEMENT,  16  A.  69. 

Private  Defence. 

Right  of— See  PENAL  CODE  (ACT   XLV  OF  1860),  18  A.  246. 

Probate. 

See  ACT  V  OF  1881  (PROBATE  AND  ADMINISTRATION),  17  A.  475,  18  A.  260. 

Procedure. 

(1)  Parties — Appeal — Civil    Procedure  Code,    s.    32— Party    added   in    appeal 

who  was  not  a  party  to  the  suit  nor  representative  of  such  a  party. — When 
a  Court  hearing  an  appeal  is  of  opinion  that  a  person  not  a  party  to  the 
suit  and  not  entitled  to  be  brought  on  the  reoord  in  a  representative 
capacity  should  be  a  party  to  the  reoord,  its  proper  course  is  to  remand 
the  case  to  the  Court  of  first  instance,  and  to  direct  that  Court  to  bring 
on  the  particular  person  as  a  defendant,  or  as  a  plaintiff  if  he  consents, 
give  him  time  to  file  his  statement  and  opportunity  to  produce  his  evi- 
dence, and  try  the  issues,  raised  between  him  and  the  opposite  side, 
MlHIN  LAL  v.  IMTIAZ  ALI,  18  A.  332  =  16  A.W.N.  (1896)  91  ...  927 

(2)  See  CIVIL  PROCEDURE  CODE   (ACT  XIV  OF  1982),  16  A.  342  ;  17  A.  117|; 

17  A.  162  ;  18  A.  396, 

(3)  See  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1889),  16  A.  259. 

Promissory  Note. 

See  STAMP  ACT  (I  OF  1879),  17  A.  55. 

Proprietor. 

Bee  PRE-EMPTION,  16  A.  412. 
Provincial  Small  Cause  Courts  Act  (IX  of  1887). 

(1)  S.  25— Civil  Procedure  Code,  s.  622— Revision— Grounds  upon  which  an  appli- 
cation for  revision  under  s.  25  of  Act  No.  IX  of  1887  will  be  entertained. 
— It  is  no  ground  for  revision  under  s.  25  of  Act  No.  IX  of  1887  that  the 
Court  whose  order  it  is  sought  to  revise  may  have  oome  to  an  erroneous 
decision  on  a  point  of  limitation,  BARMAN  LAL  v.  EHUBAN,  17  A.  422  = 
15  A.W.N.  (1895)  112  ...  592 
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(i)  S.  25— Revision— Small  Cause  Court  suit— Application  of  a.  35— Civil  Pro- 
cedure Code,  s.  622.— Section  25  of  Act  No.  IX  of  1887  was  not  intended  to 
give  what  would  practically  be  an  appeal  ID  every  case  from  the  decision  of 
a  Court  of  Small  Causes,  but  the  discretion  to  be  exercised  thereunder 
should  be  guided  by  the  same  considerations  as  thoae  which  govern  the 
application  of  s.  622  of  Act.  No.  XIV  of  1882.  BARMAN  LAL  v.  KHUBAN 
AND  OTHERS,  16  A.  476  (F.B.)  =  14  A.W.N.  (1894)  183  ...  309 

Public  Place, 

Sea  PENAL  CODE  (ACT  XLV  OP  I860),  17  A.  166. 

Public  Servants. 

See  PENAL  CODE  (ACT  XLV  OP  i860),  18  A.  246. 
Receipt. 

For  Counsel's  fees— See  STAMP  ACT  (£  OF  1879),  16  A.  132. 

Receiver. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  op.1882),  18  A,  453. 

Reference. 

01  issues  to  Lower  Court— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882), 
16  A.  306. 

Registration. 

(1)  (See  REGISTRATION  ACT  (III  OP  1877),  18  A.  338. 

(a)  (See  TRANSFER  OF  PROPERTY  ACT  (IV  OP  1882),  16  A.  478. 

Registration  Act  (III  of  1877). 

(1)  S.  17,  clause  (n) — Mortgage— Receipt  purporting  to    extinguish  mortgage— 

Receipt  only  covering  interest  of  one  co-mortgages — Registration. — The  pro- 
visions of  s.  17,  cl.  (n)  of  Act  No.  Ill  of  1S77  do  not  apply  to  a  receipt 
which  purports  to  extinguish  not  the  entire  mortgage  but  only  the  rights 
under  the  mortgage  of  one  of  the  co-mortgagees.  SRI  RAM  v.  KESRI 
MAL,  18  A.  338  =  16  A.W.N.  (1896)  92  ...  931 

(2)  8s.  59,  60— See  BURDEN  OP  PROOF,  17  A.  428. 

(3)  S.  77 — Registration— Lease—  Suit  to  compel  registration.— Certain   lessees, 

whose  lessor  had  refused  to  be  a  party  to  registering  the  lease,  without  apply- 
ing for  registration  to  the  sub-registrar  or  registrar,  brought  a  suit  within 
four  months  of  the  execution  of  the  lease  claiming  that  the  lessor  might 
be  ordered  to  cause  the  lease  to  be  registered;  held  that  such  a  suit  would 
lie  independently  of  the  Indian  Registration  Act  (Act  No.  Ill  of  1877) 
and  that  s.  77  of  the  said  Act  would  not  apply  so  as  to  render  the  suit 

barred  by  limitation.  ABDULLAH  KHAN  v.  JANKI,  16  A.  303  =  14  A.W.N. 

(1894)  94  ...          197 

Regulation  XVII  of  1806. 

S.  9 — Mortgage  by  conditional  sale  "Foreclosure — Procedure—Demand  of  pay- 
ment—Parwanah — "  Official  signature  "— "  Stipulated  period."— In  pro- 
ceedings for  foreclosure  of  a  mortgage  under  Beugal  Regulation  No.  XVII 
of  1806,  it  is  not  necessary  that  the  fact  that  a  demand  for  payment  was 
made  before  the  petition  for  foreclosure  was  presented  should  appear  on 
the  face  of  the  proceedings',  it  is  sufficient  if  the  plaintiff  in  his  suit  for 
possession  shows  that  the  demand  was  so  made.  A  parwanaJi  issued  under 
the  provisions  of  s.  8  of  the  above-mentioned  Regulation  is  not  signed 
as  required  by  that  section  with  the  "  official  signature "  of  the 
Judge  when  it  bears  merely  the  initials  of  that  officer.  The  term  "  stipu- 
lated period  "  as  used  in  s.  8  of  Regulation  No.  XVII  of  1806,  means  the 
full  term  on  the  expiry  of  which  the  mortgage  money  is  payable,  not- 
withstanding that  under  the  strict  terms  of  the  mortgage  the  mortgagee 
might  be  entitled  to  foreclose  at  an  earlier  period.  KUBRA  BlBi  v. 
WAJID  KHAN,  16  A.  59  =  13  A.W.N.  (1893)  209  ...  39 

Regulation  XIX  of  1810  (Bengal). 

See  ACT  XX  OF  1863  (RELIGIOUS  ENDOWMENTS,  18  A.  227, 
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Under  the  above  circumstances  the  mere  retention  of  a  community  of  in- 
terest in  certain  property  suoh,  e.g.,  as  roads,  &o.,  will  not  give  the 
sharers  in  one  mahal  any  right  of  pre-emption  over  land  situated  in 
another.  GHURE  v.  MAN  SINGH,  17  A.  226  =  15  A.W.N.  (1895)  70  ...  470 

(12)  Wazib-ul-arz— Right  of  pre-emption  not  forfeited  by  breach  on  a  former 
occasion  of  the  provisions  of  the  wazib-ul-atz  relating  to  pre-emption. — 
Semble,  that  a  claimant  for  pre-emption  under  a  wajib-ul-arz  would  not 
forfeit  his  right  to  pre-emption  if  upon  a  former  occasion  he  had  violated 
the  provisions  of  the  wajib-ul-ara  by  mortgaging  his  share  to  a  stranger. 
UJAGAE  LALV.  JIA  LAL,  18  A.  382  =  16  A.W.N.  (1896)  112  ...  962 

(13>  Wajib-ul-arz—"  Stranger," — Under  the  terms  of  a  wajib-ul  are  successive 
pre-emptive  rights  were  given,  first  to  '  own  brothers  '  secondly  to  '  near 
cousins,'  thirdly,  to  'share-holders.'  Held  the  parties  being  Muham- 
madans  that  in  regard  to  a  sale  of  land  to  which  this  wajib-ul-arz  applied 
a  nephew  (brother's  son)  of  the  vendee  was  a  '  stranger  '  and  his  joinder 
as  co-vendee  would  vitiate  the  sale  and  let  in  other  persons  having  a 
right  of  pre-emption.  AMJAD  ALT  v.  MUSHTAQ  AHMAD,  17  A.  454=  15 
A.W.N,  (1895)  95  ...  614 

(14)  Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  223  ;  18  A.  262. 

(15)  Bee  COURT  FEES  ACT  (VII  OF  1870),  16  A.  496. 

(16)  Bee  MUHAMMADAN  LAW  (PRE-EMPTION),  16  A.  247,  300;  16  A,  383, 

Presumption, 

(1)  Bee  STATUTE  24  AND  25  Vic.,  GAP,  104,  16  A.  136. 

(2)  Bee  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1889),  17  A.  578. 

Privacy, 

Bight  ot— See  EASEMENT,  16  A.  69. 

Private  Defence, 

Eight  of— See  PENAL  CODE  (ACT   XLV  OF  I860),  18  A.  246. 

Probate. 

Bee  ACT  V  OF  1881  (PROBATE  AND  ADMINISTRATION),  17  A.  475,  18  A.  260. 

Procedure. 

(1)  Parties — Appeal — Civil    Procedure  Code,    s.    32— Party    added   in    appeal 

who  was  not  a  party  to  the  suit  nor  representative  o/  such  a  party. — When 
a  Court  hearing  an  appeal  is  of  opinion  that  a  person  not  a  party  to  the 
suit  and  not  entitled  to  be  brought  on  the  record  in  a  representative 
capacity  should  be  a  party  to  the  record,  its  proper  course  is  to  remand 
the  case  to  the  Court  of  first  instance,  and  to  direct  that  Court  to  bring 
on  the  particular  person  as  a  defendant,  or  as  a  plaintiff  if  he  consents, 
give  him  time  to  file  his  statement  and  opportunity  to  produce  his  evi- 
dence, and  try  the  issues,  raised  between  him  and  the  opposite  side, 
MIHIN  LAL  v.  IMTIAZ  ALI,  18  A.  332  =  16  A.W.N.  (1896)  91  ...  927 

(2)  Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  342  ;  17  A.  H7|; 

17  A.  162  ;  18  A.  396. 

(3)  Bee  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1889),  16  A.  259. 
Promissory  Note. 

See  STAMP  ACT  (I  OF  1879),  17  A.  55. 

Proprietor. 

See  PRE-EMPTION,  16  A.  412. 
Provincial  Small  Cause  Courts  Act  (IX  of  1887). 

(I)  8.  25 — Civil  Procedure  Code,  s.  622 — Revision— Grounds  upon  which  an  appli- 
cation for  revision  under  s.  25  of  Act  No.  IX  of  1887  will  be  entertained. 
— It  is  no  ground  for  revision  under  s.  25  of  Act  No.  IX  of  1887  that  the 
Court  whose  order  it  is  sought  to  revise  may  have  come  to  an  erroneous 
decision  on  a  point  of  limitation.  BARMAN  LAL  v.  EHUBAN,  17  A,  422  = 
15  A.W.N.  (1895)  112  ...  592 
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(i)  S.  25— Revision— Small  Cause  Gourt  suit— Application  of  3.  25 — Civil  Pro- 
cedure Code,  s.  622.— Section  25  of  Act  No.  IX  of  1887  was  not  intended  to 
give  what  would  practically  be  an  appeal  in  every  case  from  the  decision  of 
a  Court  of  Small  Causes,  bub  the  discretion  to  be  exercised  thereunder 
should  be  guided  by  the  same  considerations  as  those  which  govern  the 
application  of  8.  622  of  Act.  No.  XIV  of  1882.  BARMAN  LAL  v.  KHUBAN 
AND  OTHERS,  16  A.  476  (F.B.)  =  14  A.W.N.  (1894)  183  ...  309 

Public  Place. 

Seo  PENAL  CODE  (ACT  XLV  OP  I860),  17  A.  166. 

Public  Servants. 

See  PENAL  CODE  (ACT  XLV  OP  I860),  18  A.  246. 
Receipt. 

For  Counsel's  fees— See  STAMP  ACT  (I  OF  1879),  16  A.  132. 

Receiver. 

Sao  CIVIL  PROCEDURE  CODE  (ACT  XIV  op.1882),  is  A,  453. 

Reference. 

0!  issues  to  Lower  Court— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882), 
16  A.  306. 

Registration. 

(1)  (See  REGISTRATION  ACT  (III  OF  1877),  18  A.  338. 

(a)  (See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  A.  478. 

Registration  Act  (III  of  1877). 

Ill  S.  17,  clause  (n)— Mortgage—Receipt  purporting  to  extinguish  mortgage— 
Receipt  only  covering  interest  of  one  co-mortgagee— Registration, — The  pro- 
visions of  s.  17,  cl.  (n}  of  Act  No.  Ill  of  1S77  do  not  apply  to  a  receipt 
which  purports  to  extinguish  not  the  entire  mortgage  but  only  the  rights 
under  the  mortgage  of  one  of  the  co-mortgagees.  SRI  RAM  v.  KESRI 
MAL,  18  A.  338  =  16  A.W.N.  (1396)  92  ...  931 

(2)  Sa.  59,  60— See  BURDEN  OP  PROOF,  17  A.  428. 

(3)  S.  77 — Registration— Lease  —Suit  to  compel  registration.— Certain   lessees, 

whose  lessor  had  refused  to  be  a  party  to  registering  the  lease,  without  apply- 
ing for  registration  to  the  sub-registrar  or  registrar,  brought  a  suit  within 
four  months  of  the  execution  of  the  lease  claiming  that  the  lessor  might 
be  ordered  to  cause  the  lease  to  be  registered;  held  chat  such  a  suit  would 
lie  independently  of  the  Indian  Registration  Act  (Act  No.  Ill  of  1877) 
and  that  s.  77  of  the  said  Act  would  not  apply  so  as  to  render  the  suit 
barred  by  limitation.  ABDULLAH  KHAN  v,  JANKI,  16  A.  303  =  14  A.W.N. 
(1894)  94  ...  197 

Regulation  XVII  of  1806. 

S.  9 — Mortgage  by  conditional  sale —Foreclosure — Procedure — Demand  of  pay- 
ment—Parwanah — "  Official  signature  "— "  Stipulated  period."— In  pro- 
ceedings for  foreclosure  of  a  mortgage  under  Beugal  Regulation  No.  XVII 
of  1306,  it  is  not  necessary  that  the  fact  that  a  demand  for  payment  was 
made  before  the  petition  for  foreclosure  was  presented  should  appear  on 
the  face  of  the  proceedings;  it  is  sufficient  if  the  plaintiff  in  his  suit  for 
possession  shows  that  the  demand  was  so  made.  A  parwanah  issued  under 
the  provisions  of  s.  8  of  the  above-mentioned  Regulation  is  not  signed 
as  required  by  that  section  with  the  "  official  signature "  of  the 
Judge  when  it  bears  merely  the  initials  of  that  officer.  The  term  "  stipu- 
lated period  "  as  used  in  s.  8  of  Regulation  No.  XVII  of  1S06,  means  the 
full  term  on  the  expiry  of  which  the  mortgage  money  is  payable,  not- 
withstanding that  under  the  strict  terms  of  the  mortgage  the  mortgagee 
might  be  entitled  to  foreclose  at  an  earlier  period.  KUBRA  BlBi  v. 
WAJID  KHAN,  16  A.  59  =  13  A.W.N.  (1893)  209  ...  39 

Regulation  XIX  of  1810  (Bengal). 

See  ACT  XX  OF  1963  (RELIGIOUS  ENDOWMENTS,  18  A.  227,  ) 
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8s.  18,  21— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  240. 

Regulation  IV  of  1876. 

Bee  JURISDICTION,  17  A.  483. 

Relinquishment. 

(1)  Of  tenancy— Sae  ACT  XII  OF  1881  (AGRA  RENT),  18  A.  354. 

(2)  See  LANDLORD  AND  TENANT,  18  A.  290. 

Remand. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  252,  375  ;  17  A.  29 ;  17 

A.  112. 

Representative. 

See  CIVIL  PROCEDURE  CODE  (ACT  XI V  OF  1882),  16  A.  284  ;  17  A.  483  ;  17  A. 

Res  judicata. 

(1)  See  CIVIL  AND  REVENUE  COURTS,  18  A.  270. 

(2)  See  CIVIL    PROCEDURE    CODE    (ACT  XIV  OF  1382),    16  A.  183  ;  16  A.  464, 

252;  17  A.  174  ;  18  A.  59. 

Review. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  16  A.  39  ;  17  A.  213  ;  18 

A,  44  ;  18  A.  285. 

(2)  Bee  EXECUTION  OF  DECREE,  16  A.  390. 

Revision. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  H9  ;  is  A.  163. 

(2)  See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  16  A.  80. 

(3)  See  PROVINCIAL  SMALL  CAUSE  COURTS  ACT   (IX  OF  1897),  16  A.  476 ;  17  A.  422. 

Right  of  Suit. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  A.  386. 

Sale. 

Contract — Ofimmoveable  property— Misdescription  of  area  sold — Suit  for  damages  >  ! 
— Fraud. — A  purchaser  of  certain  immoveable  property  sued  his  vendors  to 
recover  compensation  or  damages  on  account  of  a  deficiency  in  the  actual 
area  of  land  purchased  by  him  as  compared  with  the  area  stated  in  his 
sale-deed.  There  was  no  covenant  in  the  sale-deed  to  make  compensation 
in  case  of  misdescription. 

Held  that  the  plaintiff  in  order  to  succeed  must  make  out  a  fraudulent  mis- 
representation which  he  accepted  as  true,  and  which  induced  him  to  enter 
into  the  contract,  and  which  caused  him  damage.  ABDULLAH  KHAN  v. 
ABDUR  RAHMAN  3EG,  18  A.  322  =  16  A.W.N.  (1896)  81  981 

Sanction  to  Prosecute. 

See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  17  A.  51 ;  18  A.  203. 

Security. 

(1)  For  costs— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  101, 

(2)  For  performance  of  decree  of  Appellate  Court  —Sae  CIVIL  PROCEDURE  CODE 

(ACT  XIV  OF  1882),  17  A,  99. 

Security  for  (iood  Behaviour. 

See  CRIMINAL  PROCEDURE  CODE  (.ACT  X  OF  1882),  1C  A.  9.       , 

Security  to  keep  peace. 

See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  17  A.  67. 

Sentence. 

(1)  See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  17  A.  67 ;  18  A.  301. 

(2)  Bee  PENAL  CODE  (ACT  XLV  OF  i860),  17  A,  120, 17  A.  123. 
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See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OP  1882),  17  A.  36. 
Shafi  1  Khalit. 

Bee  MUMAMMADAN  LAW  (PRE-EMPTION),  16  A.  247. 

Sir  Land. 

Usufructuary  mortgage  of— See  ACT  XII  OP  1881  (AGRA  RENT),  16  A.  337. 
Specific  Relief. 

See  SPECIFIC  RELIEF  (ACT  I  OF  1877),  16  A,  423. 
Specific  Relief  Act  (I  of  1877). 

(1)  S  22— Compromise— Specific  relief  granted  in  respect  of  an  agreement  concern- 

ing which  both  parlies  had  at  the  time  of  making  it  equal  means  of  know- 
ledge, though  their  relative  legal  positions  were  subsequently  discovered  to 
be  different  from  what  they  had  supposed  at  the  time. — Naubat  Ram,  a 
large  landed  proprietor,  died  without  issue  in  1867-  His  widow  Ganesh 
Kuar,  held  possession  of  the  estates  down  to  her  death  in  1878,  Then, 
after  some  disputes  as  to  the  succession,  one  Naraini  Kuar,  claiming  as 
widow  of  an  alleged  adopted  sun  of  Naubat  Rain,  was  put  into  possession 
by  the  Revenue  authorities.  Against  Naraini  Euar  two  suits  were  brought 
for  the  property  left  by  Naubat  Ram.  The  first  suit  was  brought  in  April 
1879,  by  one  Chandi  Din  'claiming  as  sister's  son  of  Naubat  Ram.  Ghandi 
Did  being  a  pauper,  sold  a  portion  of  the  property  in  suit  to  one  Nawab 
Mashuq  Mahal  for  Rs.  20,000,  and  made  Masbuq  Mabal  a  oo-plaintifl  in 
the  suit.  The  second  suit  against  Naraini  Kuar  was  instituted  in  May 
1879  by  Shib  Lai  and  ethers,  the  defendants-appellants  in  this  present 
suit,  who  claimed  title  as  the  nearest  papindas  of  the  deceased  Naubat 
Ram.  In  each  of  these  two  suits  the  plaintiff  or  plaintiffs  were  successful. 
In  each  the  defendant  appealed.  In  the  case  of  Chandi  Din  the  defend- 
ant was  successful  and  the  plaintiff's  suit  was  dismissed  by  the  High 
Court  on  the  7th  of  December  1886  ;  in  the  other  case,  the  parties  on  the 
25th  of  July  1885,  settled  their  disputes  by  a  compromise. 

While  the  two  suits  above  mentioned  were  pending,  Shib  Lai  and  his  oo- 
plaintifte  instituted  a  suit  on  the  2nd  of  July  1883,  against  Cbandi  Din 
and  Mashuq  Mahal,  asking  for  a  declaration  that  they  were  entitled  to 
succeed  to  the  property  of  the  deceased  Naubat  Ram.  In  January  1884, 
the  female  defendant  having  died,  the  Collector  of  Bareilly  was  brought 
on  to  the  record  of  this  suit  as  guardian  of  her  minor  children  and  on  the 
19th  of  January  1885  a  compromise  was  entered  into  between  the 
Collector,  on  behalf  of  the  minor  children  of  Masbuq  Mahal  and  one 
adult  daughter  of  Mashuq  Mahal  on  the  one  hand,  and  the  plaintiffs  on 
the  other,  whereby  the  representatives  of  Masbuq  Mahal  relinquished  the 
suit  and  consented  to  a  decree  being  passed  in  favour  of  the  plaintiffs,  and 
the  plaintiffs  agreed  that  when  they  got  possession  of  the  property  they 
would  make  over  certain  villages  and  a  certain  sum  of  money  to  the 
representatives  of  Mashuq  Mahal. 

As  has  been  mentioned,  Ohandi  Din's  claim  to  the  property  was  finally 
disallowed  by  the  High  Court  in  December  1886.  0;i  the  6th  of  January 
1888,  the  Collector  of  Bareilly  instituted  a  suit  for  specific  performance  of 
the  compromise  of  the  19th  January  1885. 

The  Court  of  first  instance  decreed  the  plaintiff's  claim.  On  appeal  by  the 
defendants  to  the  High  Court  it  was  held  that  there  was  nothing  in  s.  22 
of  the  Specific  Relief  Act  which  would  stand  in  the  way  of  a  decree  for 
specific  performance  of  the  compromise.  The  compromise  when  entered 
into  in  1885,  was  not  without  consideration,  and  the  subsequent  course  of 
litigation  could  not  affect  the  position  of  the  parties  as  regards  the  pre- 
sent suit  based  thereon.  SHIB  LAL  AND  OTHERS  v.  THE  COLLECTOR 
OF  BAREILLY,  16  A.  423  =  14  A.W.N.  (1834)  161  ...  375 

(2)  S.  30,  See  LIMITATION  ACT  (XV  OF  1877),  16  A.  3. 

(3)  S.  42— Suit  for  a  declaration — Further  relief. — The  plaintiffs  were  purchasers 

at  a  sale  held  in  execution  of  a  decree  for  money,  and  had  obtained  posses- 
sion. Before  that  decree  had  been  executed  the  property  in  question  was 
mortgaged  to  two  other  persona,  After  the  purchase  by  the  plaintiffs  the 
mortgagees,  with  knowledge  of  too  auction-purchaser's  rights,  brought  a 
suit  for  sale  upon  their  mortgage  without  making  the  former  auotion- 
purohasers  parties.  They  obtained  a  decree,  and  brought  the  mortgaged 
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property  to  sale,  and  it  wis  purchased  by  N.  S.  and  another.  The  former 
auction-purchasers  thereupon  sued  the  purchasers  under  the  decree  upon 
the  mortgage  for  a  deolaration  that  they  and  their  interests  were  not 
affected  by  the  suit  for  gale  and  by  the  decree  for  sale  and  the  sale  in 
execution  of  that  decree. 

Held,  the  plaintiffs  in  that  suit  were  not  bound  either  to  tender  the  mort- 
gage money,  or  to  offer  to  redeem,  or  to  frame  their  suit  as  a  suit  for 
redemption,  and  that  their  not  having  done  so  did  not  deprive  them  of 
their  right  to  a  deolaration.  NATHU  SINGH  v.  GUMANI  SINGH,  18  A. 
320=16  A.W.N.  (1896)  86  ...  919 

(4)  8  42— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  17  A.  174, 

Stamp. 

See  STAMP  ACT  (I  OP  1879),  16  A.  132  ;  17  A.  55,  17  A.  211 ;  18  A.  295. 

Stamp  Act  (i  of  1879). 

(1)  S.   3|  sub-a.    (4).  cl.   (&)— Stamp — Bond — Promissory   note. — Held    that    a 

document  by  which  the  executant  promised  to  pay  to  the  person  named 
therein  a  certain  sum  of  money  on  a  certain  date  with  interest  was  not 
"attested  by  a  witness"  within  the  meaning  of  cl.  (I)  of  sub-s.  4  of  t.  3 
of  Act  No.  I  of  1879,  merely  by  reason  of  its  bearing  on  the  face  of  it  a 
statement  by  the  scribe  of  the  document  that  the  document  was  correct 
and  was  written  by  his  pen.  REFERENCE  UNDER  ACT  NO.  I  OF  1879,  s.  49, 
17  A.  211  (F.B.j-16  A.W.N.  (1895)  61  ...  460 

(2)  S.  3,  cl,  (13),  s.  7 — Stamp — Lease  or  mortgage. — A   zimindar  leased  certain 

land  in  his  village  to  some  cultivators  at  a  rent  of  Rs.  365  per  annum  in 
cash  and  of  certain  cartloads  ot  straw  and  grass,  by  a  document  which  also 
contained  au  agreement  by  the  lessees  hypothecating  certain  other  property 
belonging  to  them  for  the  purpose  of  securing  the  payment  of  the  agreed 
rent  and  for  the  performance  of  the  engagement  for  the  delivery  of  the 
other  articles.  Held  that  the  document  above  referred  to  should  be 
stamped  as  a  mortgage-deed  according  to  the  definition  contained  in  s.  3, 
cl.  13  of  Act  No.  I  of  1879,  and  also  that  ic  fell  within  the  second  para- 
graph of  s.  7  of  the  above  Act.  REFERENCE  UNDER  ACT  No.  I  OF  1879 
(INDIAN  STAMP  ACT),  s.  49,  17  A.  55  (F-B.)  =  U  A.W.N.  (1894)  204  ...  360 

(3)  Ss.  34,  35,  39 — Admission  of  unstamped  document  in  evidence  on  payment  of 

penalty— Necessity  for  production  of  document. — Where  a  Court  has  occa- 
sion to  admit  a  previously  unstamped  document  in  evidence  upon  payment 
of  a  penalty  under  s  34  and  the  folbwiug  sections  of  Act  No.  I  of  1879, 
it  is  necessary  that  the  original  instrument  should  be  before  the  Court. 
KALLU  v.  HALKI,  18  A.  295  =  16  A.W.N.  (1896)  68  ...  903 

(4)  8ch.  ii,  art.  15  (b)— Stamp—  Payment  of  money  without  consideration— Re- 

ceipt for  Counsel's  fees.— A.  receipt  given  by  counsel  for  a  sum  above 
Rs.  20  paid  to  him  as  a  fee  for  professional  serviooa  is  exempt  from 
8t,amp  duty.  STAMP  REFERENCE  FROM  THE  BOARD  OF  REVENUE, 
N.W.P.  AfcDOUDH,  16  A.  13i(P.B.)-U  A.W.N.  <1894)  12  ...  85 

Statute  24  and  25  Vic.  Cap.  104. 

(1)  Ss.  7  and  1G— Intent  elation  of  statutes  — "  On  the  happening  of  a  vacancy  " — 
Nature  of  power  conferred  by  s.  7  of  24  and  25  Vis.,  Cap.  104,  discussed — 
Evidence — Presumption  of  law  arising  from  the  exercise  de  facto  of  the 
functions  o/  a  Judge  cf  a  High  Court,.— The  words — "  Upon  the  happon- 
ing  of  a  vacancy  in  the  office  of  any  other  Judge  " — in  B.  7  of  the  Statute 
24  and  25  Vic.,  Cap.  104,  mean  upon  the  happening  of  a  vacancy  in  the 
office  of  a  Judge  appointed  to  his  office  by  Her  Majesty.  They  are  not 
applicable  to  the  case  of  a  vacancy  caused  by  a  person  appointed  to  act 
as  a  Judge  under  the  provisions  of  the  second  part  of  the  abovementioned 
section  ceasing  to  perform  the  duties  of  such  office.  The  words  above 
quoted  further  mean  that  the  power  conferred  by  s.  7  must  be  exercised 
within  a  reasonable  time,  that  is  to  say,  a  practicable  time,  alter  ths  hap- 
pening of  a  vacancy.  It  cannot  be  held  that  the  power  conferred  by  the 
above-mentioned  section  can  be  held  in  suspense  for  several  years  and  then 
be  legally  exercised,  Where  a  person  had  in  fact  for  a  period  of  more  than 
a  year  been  exercising  all  the  functions  of  a  Judge  of  the  High  Court  in 
virtue  of  an  appointment  purporting  to  be  made  by  the  Lieutenant- Gover- 
nor of  the  North-Western  Provinces  and  Ohief  Commissioner  of  Oudh 
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under  sanction  of  Her  Majesty's  Secretary  of  State  for  India  ;  it  was  held 
that  though,  so  far  as  the  validity  of  the  appointment  depended  upon  the 
provisions  of  ss.  7  and  16  of  the  Statute  24  and  25  Vic.,  Cap.  104,  the 
appointment  was  apparently  ultra  tires,  it  must  nevertheless  be  presumed, 
in  the  absence  of  fuller  information,  that  the  appointment  was  legally 
made  in  the  exercise  of  some  power  unknown  to  the  Court  vested  in  the 
Secretary  cf  State  for  India.  QUKEN-EMPEESS  v  GANGA  RAM,  16  A. 
136  (F.B.I  =  14  A.W.N.  (1894)  39  ..  88 

(3)  S.  15— Civil  Procedure  Code,  s.  622  Powtrs  of  suptr'intendence  exercise- 
able  by  the  High  Court. — Where  a  Subordinate  Court  had  signally  failed 
to  do  its  duty,  and  there  had  been  no  patent  neglect  on  the  part  of  the 
petitioner,  Jield,  on  an  application  for  revision,  that  it  is  competent  for  the 
High  Court  under  the  general  powers  of  supervision  vested  in  it  by  section 
15  of  24  and  25  Vic.,  Cap.  104,  to  direct  t?ie  Subordinate  Court  to  do  its 
duty,  and  complete  the  case  according  to  law.  ABDULLAH  v.  SALABU, 
18  A.  4  =  15  A.W.N.  (1895)  124  ..  "307 

Statute  28  Vic.,  Cap.  XXV. 

S.  3-  Bee  ACT  IV  OF  1869  (DIVORCE),  18  A.  375. 
Statute  44  and  45  Vic  ,  Cap.  41. 

8.  17— See  MORTGAGE  (REDEMPTION),  16  A.  205. 
Sub-Mortgage. 

See  MORTGAGE  ^GENERAL),  18  A.  113. 
Subordinate  Judge. 

Powers  of— See  ACT  XII  OP  1881  (AGRA  RENT),  16  A.  363. 
Succession. 

See  ACT  XII  OP  1831  (AGR&  RENT),  17  A.  33. 
Succession  Certificate  Act  (VII  of  1889). 

(1)  S,  4—  Act  No.  XXVI I  of  1860, s.2— Act  No.  I  cf  1868,  s.    6— Procedure— Act 

No.  IV  of  1882,  s.  88 — Suit  for  sale  on  a  mortgage — Suit  by  representa- 
tive of  deceased  mortgagee — Production  of  certificate  of  succession  a  condi- 
tion precedtnt  to  decree. — S.  4  of  Act  No.  VII  of  1889  made  no  change  in 
the  substantive  law,  but  enacted  merely  a  rule  of  procedure.  Inasmuch, 
therefore,  has  "no  one  as  a  vested  right  in  any  particular  form  of  proce- 
dure" the  abovementioned  section  is  applicable  to  suits  instituted  before 
the  coming  into  force  of  Act  No.  VII  of  1889.  Section  4  of  Act  No.  VII  of 
1889  applies  to  suits  for  sale  under  s.  88  of  the  Trsnsfer  of  Property  Act, 
1882.  FATEH  CHAND  v.  MUHAMMAB  BAKSH,  16  A.  259  (F.B.)  =  i4  A. 
W.N.  (1894)  74  ...  168 

(2)  S.  4 — Joint  Hindu  family — Suit  by  survivor  for  debt  due  to  joint-family — 

Evidence — Presumption  as  to  nature  of  debt  where  the  family  is  joint. — 
Where  a  debt  is  advanced  from  the  funds  of  a  joint  Hindu  family  and  is 
due  to  that  family,  no  certificate  under  Act  No.  VII  of  1889  is  necessary 
to  enable  the  survivor  of  such  family  to  recover  the  said  debt. 
Such  debt  as  above  being  a  bond-debt,  it  is  not  necessary  that  it  should 
appear  in  the  bond  that  the  funds  were  those  of  a  joint  family.  PATESH- 

URI  PARTAP  NARAIN   SINGH  v.  BHAGWATI  PRASAD,  17  A.  578=15  A. 

W  N.  (1895)  132  ...  696 

(3)  8.  4  (b)— Execution  of  decree — Application  for  execution  made  before  produc- 

tion of  certificate. — In  oases  where  a  certificate  of  succession  is  required 
before  execution  of  a  decree  can  be  taken  out,  all  that  is  necessary  is  that 
the  certificate  should  be  produced  before  an  order  for  execution  can  be 
made.  I:  is  not  necessary  that  the  certificate  should  be  produced  along 
with  the  application  for  execution.  KALIAN  SINGH  v.  RAM  CHARAN, 
18  A.  34  =  15  A.W.N.  (1895)  148  ...  727 

(4)  S.  4,  sub-s.  (1),  cl.  (b) — Execution  of  decree— Application  for  execution  unac- 

companied by  certificate.— Though  under  certain  circumstances  a  Court 
may  be  prohibited  by  Act  No.  VII  of  1889  from  granting  execution  of  a 
decree  unless  a  certificate  of  succession  as  provided  by  the  Act  is  produced 
before  it,  it  does  not  therefore  follow  that  under  such  circumstances  an 
application  for  execution  is  a  bad  application  because  it  is  unaccompanied 
by  a  certificate.  MANGAL  KHAN  V.  BALIM-ULLAH  KHAN,  16  A.  26=13 
A.W.N.  (1893)  197  ...  18 
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(5)  S.  6— Certificate  not  necessarily  to  collect  all  the  debts  of  the  deceased. — A 

Court  may  legally  grant  to  an  applicant,  under  Aot  No.  VII  of  1889,  a 
certificate  for  the  collection  of  a  specified  debt  or  specified  debts  of  a 
deceased  person.  The  Court  is  not  bound  to  grant  a,  certificate  only  for 
the  collection  of  the  whole  of  the  debts  of  the  deceased.  IN  THE  MATTER 
OF  THE  PETITION  OP  INDARMAN,  18  A.  45=  15  A.W.N.  (1895)  152 

(6)  S.  7,  cl.  (4)  —  Certificate  for  collection  of  debts— Grant  of  certificate  not  to  be 

partial. — A  District  Court  acting  under  s.  7  of  Act  No.  VII  of  1889,  must, 
if  there  are  several  applicants,  elect  to  which,  if  any,  a  certificate  should 
be  granted.  It  is  not  competent  to  such  Court  to  grant  separate  certifi- 
cates to  different  persons  of  partial  collection  of  the  debts  in  respect  of 
which  a  certificate  is  sought.  BHITAB  DEI  v.  DEBI  PRASAD,  16  A.  21  = 
13  A.W.N.  (1893)  191 
Suit. 

(1)  Array  of  parties  in  a  -See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18 
A.  86,  18  A.  306. 

(2) — by  auction  purchaser  to  confirm  sale  set  aside  by  the  Collector— See  CIVIL 
PROCEDURE  CODE  (ACT  XIV  OF  1882),  18  A.  437. 

(3)  for  a  declaration— See  SPECIFIC  BELIEF  ACT  (I  OF  1877),  18  A.  320, 

(4)— for  a  settlement  of  accounts — Bee  ACT  No.  XII  OF  1881  (AGRA  RENT), 
16  A.  333. 

(5)— for  a  share  in  the  profits  of  a  mabal— Bee  ACT  XII  OF  1881  (AGRA  RENT), 
16  A.  333. 

(6) — for  breach  of  contract  in  writing  registered—See  LIMITATION  ACT  (XV  OF 
1877),  18  A.  160. 

(7)— for  money  had  and  received— See  LIMITATION  ACT  (XV  OF  1877),  18  A.  430. 

(8) — for  possession  of  immoveable  property  and  for  mesne  profits— See  COURT- 
FEES  ACT  (VII  OF  1870),  16  A.  401. 

(9)— Frame  of— See  PLEADINGS,  18  A.  125. 

(10)— in  forma  pauparis  —  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  18 
A.  419. 

(11)— to  compel  registration— See  REGISTRATION  ACT  (III  OF  1877),  16  A.  303. 

(12) — to  remove  trustees  of  Hindu  religious  endowment — See  ACT  XX  OF  1862 
(RELIGIOUS  ENDOWMENT),  is  A.  227. 

(13)  See  BENAMIDAU,  18  A.  69. 
Talab-i-ishtishhad. 

See  PRE-EMPTION,  18  A,  309. 
Tenancy. 

Conditions  of— Bee  LANDLORD  AND  TENANT,  16  A.  181. 
Theft. 

Bee  PENAL  CODE  (ACT  XLV  OF  i860),  18  A.  88. 
Thekadar. 

Bee  ACT  XII  OF  1881  (AGRA  RENT),  18  A.  240. 

Transfer, 

(1)  Of  appeal  in  a  Rent  Court  suit.     See  ACT  XII  OF  1881  (AGRA  RENT),  16  A. 

363. 

(2)  Bee  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  16  A,  9. 

Transfer  of  Property  Act  (IV  of  1882). 

(1)  8s,  3,  85 — Notice— Registration  equivalent  to  notice  to  prior  mortgagee  of 
subsequent  incumbrance. — For  the  purposes  of  a.  85  of  the  Transfer  of  Pro- 
perty Act,  a  mortgagee  will  be  deemed  to  have  notice  of  a  subsequent 
registered  inoumbranoe  affecting  the  property  mortgaged  to  him,  inas- 
much as  it  is  the  duty  of  such  prior  mortgagee  before  suing  on  his  mort- 
gage to  search  the  registry  for  record  of  any  such  subsequent  inoumbranoe, 
and  if  he  has  not  done  so,  he  must  be  taken  either  to  have  wilfully  ab- 
stained from  an  inquiry  or  search  which  he  ought  to  have  made,  within 
the  meaning  of  s.  3  of  the  abovementioned  Act,  or  have  omitted  to  do  an 
act  which  a  reasonably  prudent  mortgagee  about  to  bring  a  suit  on  his 
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mortgage  under  chapter  IV  of  Act  No.  IV  of  1882  ought  to  have  done,  and 
would  have  done,  whioh  act,  enquiry  or  search  would  have  resulted  in  the 
disolosure  of  the  existence  of  the  subsequent  inoumbranoe.  JANKI  PRASAD 
v.  KISHENDAT,  16  A.  478  (F.B.)  =  14  A.W.N.  (1894)  151  ...  310 

(2)  S.  41— See  PRACTICE,  17  A.  280. 
(2-ai  S.  5i— See  PRE-EMPTION,  16  A.  344. 

(3)  S,  59— Mortgage  by  deposit  of  title-deed-^— Mortgage  by  deposit  of  title  deeds  be- 

fore the  coming  info  force  of.— Up  to  the  1st  of  July,  1882,  being  the 
date  of  the  coming  into  force  of  Act  No.  IV  of  1882,  there  was  no  differ- 
ence between  the  law  in  the  Mufassal  and  that  prevalent  in  the  Presidency 
towns  as  to  the  validity  of  a  mortgage  created  by  a  deposit  of  title-deeds 
with  a  creditor  with  intent  to  secure  a  debt. 

A  mortgage  effected  as  above  described  will  cover  future  advances  as  well  as 
the  existing  debt  or  contemporaneous  advance  in  respect  of  which  it  was 
made.  THE  HIMALAYA  BANK,  LIMITED,  IN  LIQUIDATION  v.  F.  W. 
QUARRY,  17  A.  252  =  15  A.W.N.  (1895)  97  487 

(4)  S.  60 — Mortgage — Breaking  up  security— Mortgagee  allowing  mortgagor  to 

p  iy  a  portion  of  the  mortgage  debt  and  releasing  part  of  the  mortgaged 
vroperty. — -A  mortgagee  by  allowing  his  mortgagor  to  pay  a  portion  of  the 
mortgage-debt  and  releasing  a  proportionate  part  of  the  mortgaged  proper- 
ty does  not  thereby  entitled  the  mortgagor  or  his  representative  to  redeem 
the  rest  of  the  mortgaged  property  piecemeal.  LACHMI  NARAIN  v. 
MUHAMMAD  YCSUF,  17  A.  63  =  15  A.W.N.  (1S95)  6  ...  365 

(5)  83.  61,  62— Sae  MORTGAGE  (REDEMPTION),  16  A.  205. 

(6)  S.  63 — Mortgage— Prior  and  subs; 5  uzni  mor'gagses— Bight  of  prior  mortgagee 

to  add  to  the  amount  secured  by  his  mortgage  outlay  incurred  by  him  in  the 
preservation  of  the  property  mortgaged. — Where  a  mortgagee  of  agricul- 
tural land  had  with  the  consent  of  his  mortgagors  spent  money  in 
reparing  a  well  on  the  property  whioh  had  been  rendered  useless  from 
natural  causes,  it  was  held  that  such  mortgagee  was  entitled,  in  a  suit 
by  a  subsequent  mortgagee  against  him  for  redemption,  to  add  the  amount 
so  expended  to  the  mortgage-debt  to  be  paid  by  the  plaintiff  before  he 
could  obtain  the  decree  for  redemption,  claimed  by  him.  DURGA  SINGH 
v.  NAURANG  SINGH,  17  A.  252  =  15  A.W.N.  (1895)  69  ...  506 

(7)  S^.  67,   99 — Usufructuary  mortgage — Lease   by  mortgagee  to   mortgager  of 

mortgaged  premises — Suit  for  recovery  <f  rent— Attempt  to  sell  mortgaged 
prcptrtu  in  execution  cf  decree  for  tent  —Held,  that  a  usufructuary 
mortgagee  who  had  leased  the  mortgaged  premises  to  his  mortgagor  could 
not  in  execution  of  a  simple  money  decree  for  rent  against  the  mortgagor 
attach  and  sell  the  mortgaged  premises,  but  must  bring  a  suit  as  provided 
by  s.67  of  Act  No.  IV  of  1892.  AZIM  ULLAH  v.  NAJIM  UN  NI3SA 
AND  ANOTHER,  16  A.  415  ;  270=14  A.W.N.  (1894)  140  ...  270 

(8)  S.  68—  Usufructuary  mortgage— Lease  of  mortgaged  premises   by  mortgagee 

1o  mortgager —Mortgagor  holding  over  after  ixpiry  of  lease — Rights  of 
mortgagee. — H.L.  and  others  being  mortgagees  under  a  usufructuary 
mortgage  executed  in  their  favour  by  one  G,  (the  usufruct  being  appli- 
cable in  satisfaction  of  the  interest  of  the  debt)  leased  the  mortgaged 
premises  to  the  mortgagor.  The  lease  was  for  a  term  certain  with  a 
covenant  that  the  mortgagor  might  renew  on  compliance  with  certain 
conditions.  The  mortgagor  on  the  expiry  of  the  lease  did  not  fulfil  the 
conditions  of  the  said  covenant,  but  refused  to  give  up  possession  of  the 
mortgaged  property  to  the  mortgigees.  Held,  that  the  mortgagees  were 
entitled,  either  under  ol.  (bj  (as  held  by  Edge,  G  J.,  and  Tyrrell,  J.)  or 
under  cl.  (c)  (as  held  by  Knox,  Banerji  and  Burkitt,  JJ.)  of  s.  68  of  Act 
No.  IV  of  1882  to  a  money-decree  for  the  amount  due  under  the  mort- 
gage. HlRALAD  v.  GHASITU,  16  A.  318  (F.B.)  =  14  A.W.N.  (1894)  107...  207 

(9;  Ss.  68,  135 — Aclio  lable  claim—  Rights  of  usufructuary  mortgagee  whise  mcrt- 
gagw  has  (ailed  to  p-Jt  him  in  possession  of  fie  mortgaged  property. — The 
transfer  by  a  usufructuary  mortgagee,  whose  mortgagor  has  failed  to 
give  him  possession  of  the  mortgaged  proprerty,  of  bis  rights  as  such  mort- 
gagee against  his  mortgagor  is  a  transfer  of  an  actionable  claim  within 
the  meaning  of  P.  135  of  Act  No.  IV  of  1882.  RANI  v.  AJUDHIA  PRASAD, 
16  A.  315  (F.B.)  =  14  A.W.N.  (1894)  100 
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(10)  S.  74— Mortgage— Prior  and  subsequent  incumbrancers— Right  of  subse- 
quent mortgagee  to  redeem  prior  mortgage — Manner  \n  which  subsequent 
mortgagee's  right  of  redemption  is -effected  by  partial  (ieitruction  of  the 
prior  mortgage. — One  M.  R.  was  a  oo-mortgagse  under  mortgages  of  the 
years  1867,  1868  and  1870  of  a  village  called  Ahak  and  shares  in  certain 
other  villages  Surajpur,  Raipur,  Bamoti  and  Khera  Buzurg.  K.  D.  the 
plaintiff,  was  the  representative  of  a  subsequent  mortgagee  of  the  enure  in 
Kbera  Buzurg.  K  D.  in  1874.  brought  the  share  comprised  in  his  mort- 
gage to  sale  and  purchased  it  himself  ;  but  without  making  M.  R.  or  his 
representatives  parties  to  his  suit  for  sale,  Subsequently,  in  1879,  M.R. 
sued  for  a  decree  for  sale  of  all  the  property  mentioned  above,  but  the 
decree  which  ho  obtained  was  limited  to  the  village  Ahak  and  the  share  in 
Khera  Buzurg.  K.  D.  was  not  made  a  party  to  this  suit.  la  1882,  one 
M.  M.  A.  purchased  the  thare  in  Surajpur  which  had  been  subject  to  the 
mortgage  sued  upon  by  M.  R.  in  1879,  but  had  been  exempted  from  the 
deroee  obtained  by  M.  R.  in  1879.  In  1892,  K.  D.  sued  for  redemption  of 
M.  F.'s  prior  mortgage  of  1867  and  for  a  declaration  of  his  right  upon  such 
redemption  to  bring  to  sale  the  property  comprised  in'the  mortgage. 
Held  that,  inasmuch  as  M.R.'s  interest  in  the  mortgaged  property  had  been 
limited  by  the  decree  of  1879  to  the  village  of  Ahak  and  the  share  in  Khera 
Buzurg,  the  plaintiff  was  not  entitled  to  a  decree  for  the  sale  of  the  share 
purchased  by  M.  M.  A.  in  Surajpur.  MUHAMMAD  MAHMUD  ALI  v. 
KADAYN  DAS,  18  A.  189  <F.  B.)  =  16  A.W.N.  (1896)  65  832 

(11)  S   76— Mortgage — Mortgage  of  two  portions   of  a  house  with  a  common  party 

wall  to  two  separate  mortgagees — Interference  with,  common  ivall  by  one  of 
the  mortgagees— EigJit  of  suit. — The  owner  of  a  house,  having  built  up  a 
door  which  gave  communication  between  ona-half  of  the  house  and  the 
other,  mortgaged  each  half  separately  to  separate  mortgagees.  One  of  such 
mortgagees  re-opened  the  door  communicating  with  the  other  mortgagee's 
portion  of  the  house.  Held,  that  a  good  action  would  lie  on  behalf  of  the 
other  mortgagee  against  the  mortgagee  who  had  opened  the  door  to 
compel  him  to  close  it.  LUCHMI  NARAIN  v.  JETHUMAL,  16  A.  3fc6  =  14 
A.W.N.  (1894)  129  ...  251 

(12)  S-  85 — Mortgage — Suit  for  payment  of  mortgage  money  or  foreclosure— Non- 

joinder cf  person  interested  in  tht  mortgaged  prcpzrty,  effect  o I — Appeal  — 
Plea  taken  in  appeal  tor  the  first  time. — The  non-joinder  lu  a  suit  to  which 
Chapter  IV  of  Act  No.  IV  of  1882  applies  of  a  person  interested  in  the 
mortgaged  property  within  the  meaning  of  s.  85  of  that  Act,  aad  of  whose 
interest  the  plaintiS  has  notice,  is  a  fatal  defect  in  the  suit,  unless  cured  by 
the  action  of  the  Court  under  s.  32  of  the  Code  of  Civil  Procedure  ;  and 
where  such  non-joinder  is  brought  to  the  notice  of  the  Court,  the  Court  will 
give  effect  to  the  objection  and  dismiss  the  suit,  even  though  such  objection 
be  raised  for  the  first  time  in  appeal.  GULAM  KADIR  KHAN  v.  MUSTAKIM 
KHAN,  18  A.  109  =  16  A, W.N.  (1896)  7  ...  778 

(13)  S.    85— Mortgage  —  Suit  for  sale  on  mortgage— Non-jmnder    of  parties — 

Joint  Bindu  family— Sut  for  sale  on  moitgage  by  la.her  without  joining 
sens. — When  a  plaintiff  mortgagee  institutes  a  suit  for  sale  under  s.  88  of 
Act  No.  IV  of  1882  against  his  mortgagor,  who  is  the  father  of  sons  in  an 
undivided  Hindu  family  governed  by  the  Mitakshara,  without  joining 
as  parties  to  the  suit  the  sons  of  the  mortgagor,  of  whose  interests  he 
has  notice,  and  obtains  a  decree  and  an  order  absolute  for  sale  against 
the  father  only,  the  sops  can  successfully  sue  for  a  declaration  that  the 
mortgagee  decree-holder  is  not  entitled  to  sell  in  execution  of  his  decree 
for  sale  the  interests  of  the  sons  in  the  property  comprised  in  the  mort- 
gage given  by  the  father,  although  the  sole  ground  of  their  suit  is  that 
they  were  not  parties  to  the  suit  by  the  mortgagee.  (So  htld  by  Edge, 
C.J.,  KncXf  Blair,.  Burldtt  and  Aikman,  JJ.,  Dissentients  Banerji,  J.)- 
Eeld,  by  Bantrji,  J.,  that  where,  under  the  circumstances  above  described, 
a  decree  has  been  obtained  against  the  father  alone  without  joining  the  sons, 
the  sons  cannot  in  the  suit  brought  by  them  plead  against  the  operation  of 
the  decree  on  their  interests  any  pleas  other  than  those  which  they  could 
have  urged  against  the  claim  of  the  mortgagee  in  order  to  relieve  them 
from  liability  for  ttieir  father's  debt  bad  they  been  made  parties  to  the 
mortgagee's  suit.  BHAWANI  PRASAD  v.  KALfcTJ,  17  A.  537  (F.B.)  =  15 
A.W.N.  (1895)  212  ...  670 
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(14)  S.  86—899  MORTGAGE  (FORECLOSURE),  IG  A.  269. 

(15)  S.  83— Execution  of  decree  —  Act  X  of  1870,   s.  9 — Acquisition  by  Govern- 

ment of  land  subject  to  a  mortgage — Neglect  of  mortgagees  to  claim  compen- 
sation—Assessment of  compensation  in  favour  of  mortgagor — Subsequent 
remedy  cf  mortgagees. — B.  M,  and  others,  mortgagees,  obtained  a  decree 
under  s.  88  of  the  Transfer  of  Property  Aot,  1P82,  for  the  pale  of  tho  mort- 
gaged property.  Before  execution  of  that  decree  some  of  the  mortgaged 
property  was  taken  up  by  Government  under  the  provisions  of  the  Land 
Acquisition  Act,  1870.  The  mortgagees  never  put  in  any  claim  with  re- 
gard to  the  mortgaged  property  in  response  to  the  notification  made  under 
s.  9  of  the  last  mentioned  Act,  but  subsequently  sought  to  attach  in  the 
hands  of  the  Collector  the  compensation  money  about  to  be  paid  to  the 
mortgagor.  On  these  facts,  it  was  held  that  the  mortgagees  were  not 
entitled  to  attach  such  money  in  execution  ot  their  decree  under  the 
Transfer  of  Property  Act.  1882.  BASA  MAL  v.  TAJAMMAL  HUSAIN,  16  A. 
78  =  13  A.W.N.  (1893)  223  ...  52 

(16)  S.  8R — Suit  for  sale  on  a  mortgage — Purchase  at   auction  sile  by  decree- 

holder — Further  execution  sought  against  other  property  comprised  in  the 
mortgage— Amount  for  which  decree-holder  must  give  credit  to  mortgagee. 
— A  mortgagee  decree-holder  in  a  suit  for  sale  under  s.  88  of  the  Transfer 
of  Property  Aot,  18S2,  brought  part  of  the  mortgaged  property  to  sale, 
and,  with  the  leave  ot  the  Court,  purchased  it  himself.  The  amount  re- 
alized by  the  sale  being  insufficient  to  satisfy  the  mortgage-debt,  the 
decree-holder  applied  for  execution  against  the  remainder  of  the  property 
comprised  in  the  mortgage.  Ecld,  that  the  decree-holder  was  not  bound 
to  give  credit  to  the  mortgagor  to  the  amount  of  the  market  value  of  the 
mortgaged  property  purchased  by  him,  but  only  to  the  amount  ot  the 
actual  purchase  money.  MUHAMMAD  HUSEN  ALI  KHAN  v.  THAKUR 
DHARAMSINGH,  18  A,  31  =  15  A.W..N.  (1895)  144  ...  725 

(17)  S.  88— 3ee  JURISDICTION,  17  A.  483. 

(18)  8.  88— Sae  MORTGAGE  (SALE),  17  A.  434. 

(19)  8.  88— Sae  SUCCESSION  CERTIFICATE  ACT  (VII  OF  1889),  16  A.  259. 

(20)  Ss.  88,  89— See  ACT  XXXII  OF  1839  (INTEREST),  17  A.  581. 

(21)  Be.  88,  89— Bee  EXECUTION  OF  DECREE,  16  A.  270. 

(22)  S.  99— Civil  and  Revenue  Courts— Jurisdiction— Saleby  a  Court  ot  Revenue 

in  contravention  of  s.  99—  Subsequent  suit  in  a  Civil  Court  based  upon 
rights  acquired  under  such  sale. — A  Court  of  Revenue  in  execution  of  a 
decree  for  rent  sold  the  mortgagor's  interest  in  a  certain  house  which  had 
been  mortgaged  together  with  other  property,  and  the  sale  was  upheld  on 
appeal  to  the  Board  cf  Revenue,  Subsequently  the  auction-purchaser  at 
the  sale  above  referred  to  sued  in  a  Civil  Court  for  partition  of  the  share 
purchased  by  him,  Held,  that  the  co-sharers  in  the  property  in  question 
could  not  dispute  the  validity  of  the  sale,  notwithstanding  that  the  decree 
and  the  sale  ic  pursuance  thereof  were  in  direct  violation  of  s.  99  of  Act 
Nn.  TV  of  1882.  TARA  CHAND  v.  IMDAD  HUSAIN,  18  A-  325  =  16  A.W.N. 
(1896)  94  ...  923 

(23)  S.89— Act  XV  0/1877,  sch.  ii,  art.  178— Limitation— Application  for  an  order 

absolute  fcr  sale  of  mortgaged  property. — Article  178  of  sob.  ii,  of  the 
Indian  Limitation  Act,  1877,  does  not  apply  to  an  application  for  an  order 
absolute  for  the  sale  of  mortgaged  property  under  s.  89  of  the  Transfer  of 
Property  Aot,  1882.  RANBIR  SINGH  v.  DRIGPAL,  16  A.  23  =  13  A.W.N. 
(1893)  198  ...  16 

(24)  8,  90 -Bee  LIMITATION,  18  A.  371. 

(25)  S.  92— Redemption  o'  mortgage—  De:re3  for  reiemptlon  omitting  to  state 

consequence  of  nonpayment  of  mortgage  miney  within  time  specified— 
Limitat  on  —Where  a  Court  gave  plaintiff  a  decree  /or  redemption  of  a 
mortgage  conditioned  on  payment  by  him  of  the  mortgage-money  within 
a  specified  time  from  the  date  of  the  decree,  but  omitted  to  state  in  such 
decree  what  would  be  the  consequence  of  the  plaintiff's  default  in  so  pay- 
ing in  the  mortgage-money.  Held,  that  such  omission  could  not  operate 
to  extend  tbe  period  available  to  the  plaintiff  for  payment  beyond  the 
maximum  term  provided  for  by  B.  92  of  Act  No.  IV  of  1882.  SHEIKH 

WAZIR  v.  DHUMAN  KHAN,  16  A.  65  =  13  A.W.N.  (1893)  222  ...          43 

1115 


GENERAL  INDEX. 

Transfer  of  Property  Act  (IV  of  1882}— (Concluded).  PAGE 

(25)  S.  99  —  Usufrustuzry  mortgage — Suit  by  usufructuary  mwtgaqie  for  sale  of 
equity  of  redemption  of  mortgage! property  in  execution  of  a  decree  far  mesne 
profits  and  costs. — Certain  usufructuary  mortgagees  not  having  been  put  in 
possession  of  the  mortgaged  property  by  the  mortgagor  sued  and  obtained  a 
rieoree  for  possession  with  mesna  profits  and  costs.  Under  this  decree  the 
mortgagees  were  put  in  possession  of  the  mortgaged  property.  They  tben 
applied  for  attachment  and  sale  of  the  mortgaged  property  in  execution 
of  their  decree  for  mitne  profits  and  costs.  This  application  was  dis- 
allowed. The  mortgagees  then  brought  a  suit  for  sale  of  the  equity  of 
redemption  of  the  mortgaged  property,  reserving  their  rights  and  interests 
under  the  mortgage.  Held,  that  such  a  suit  would  not  lie  as  being  oppos- 
ed to  the  intention  of  s  99  of  the  Transfer  of  Property  Act,  1882.  MAHA- 
BIR  SINGH  v.  SAIRA  BIBI,  17  A,  520=15  A.W.N.  (1395)  116  ...  658 

(27)  S.  106 — Landlord  and  tenant — Suit  in  ejectment — Notice  to  quit— Denial  cf 
lanilord's  title  by  defendant  prior  to  suit, — In  a  suit  by  a  landlord  for  eject- 
ment of  a  tenant,  no  notice  of  determination  of  tenancy,  under  s.  106  of 
Act  No.  IV  of  1882,  is  necessary  where  the  defendant  has,  prior  to  the 
suit  being  brought,  denied  the  plaintiff's  title  as  landlord  and  that  there 
was  any  contract  of  tenancy  between  them.  HAIDBI  BBGAM  v.  NATHU, 
17  A.  45  =  14  A.W.N,  (1894)  196  ...  353 

(29)  Ss.  130,  135 — Actionable  cliim — Assignment  of  simpU  mortgage  before  dui 
da'e. — The  term  "  actionable  claim"  as  used  in  s.  130  of  Ace  No.  IV 
of  1882,  means  a  claim  in  respect  of  which  a  cause  of  action  has  already 
matured  and  which,  subject  to  prooeedure,  may  be  enforced  by  suit. 
Held  that  the  assignmant,  for  value  of  a  simple  mortgaga  before  the  due  date 
of  the  mortgage  is  not  a  sale  of  nn  actionable  claim  within  the  meaning  of 
B.  135  of  Act  No.  IV  of  1882.  SHIB  LAL  v.  AZMAT-ULLAH,  18  A.  265 
IF. B.)  =  16  A.W.N.  (1896)  80  ...  883 

(29)  S.  135 — Assignment  of  mortgagee's  rights  under  his  mortgage — Actionable 
claim. — An  assignment  of  a  mortgagee's  rights  under  a  mortgage  is  not  an 
assignment  of  an  "actionable  claim"  within  the  meaning  of  s.  135  of  Act 
No.  IV  of  1882.  MOTI  BAM  v.  JETH  MAL,  16  A.  313  =  14  A.W.N.  (1894) 
13  .,.  204 

Trespass. 

(1)  See  JOINT  PROPERTY,  18  A.  361. 

(2)  See  PENAL  CODE  (ACT  XLV  OP  i860),  18  A.  395. 

Trust. 

(1)  See  ACT  XX  OF  1863  (RELIGIOUS  ENDOWMENT),  18  A.  '227. 

(2)  See  LIMITATION  (ACT  XV  OF  1877),  16  A.  255. 

Vakalainamah. 

Sie  CIVIL  PROCEDURE  CODE,  (ACT  XIV  OF  1882),  16  A.  240. 

Vakils. 

See  LETTERS  PATENT,  18  A.  174, 

Valuation 

(1)  Of  suit— See  ACT  XII  OF  1837  (BENGAL  OlVIL  COURTS),  16  A.  286. 

(2)  Of  suit— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  17  A.  69. 

Verification. 

Of  plaint. —See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF    1882),  18  A.  396. 

Wajib-ul-arz. 

See  PRE-EMPTION.  16  A.  412.  17  A.  226,  477  and  454  ;  18  A.  38;2. 

Widow. 

Lien  of,  for  dawer.— See   MUHAMMADAN  LAW  (DOWER),  17  A,  76. 

Will. 

Of  a  Hindu,— See  ACT  V  OF  1881  (PROBATE  AND    ADMINISTRATION*,  18  A. 
260. 
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(K  suit— Sae  OIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  17  A.  53. 

Witness. 

(1)  Practice— Public  Prosecutor  in  a  trial  before  a  Court  of  Sessions  or  JJigh 

Couri  not  bound  to  call  all  wi'nessis  whose  names  are  returned  in  tht  calen- 
dir.—ln  a  trial  before  a  Court  of  Session  or  a  High  Court  the  Public  Prose- 
cutor conducting  the  case  for  the  Crown  is  not  bound  to  call  as  a  witness  for 
the  Crown  or  to  put  into  the  witness-box  for  the  purpose  of  cross-exami- 
nation any  of  the  witnesses  appearing  in  the  calendar  as  witnesses  for  the 
Crown  whose  evidence  is  in  bis  opinion  unnecessary.  QUEEN-EMPRESS  v. 
DuRGA,  16  A.  84  (F.B.)  =  14  A.W.N.  (1894)  7  ...  55 

(2)  See  CIVIL  PROCEDURE  CODE,  (ACT  XIV  OF  188J),  16  A.  218  ;  17  A.  277. 

(3)  CRIMINAL  PROCEDURE  CODE,  (ACT  X  OF  1882),  18  A.  107. 

Words  and  Phrases. 

(1)  "Actionable  oliim  "  -See  THAN  SFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  A. 

313;  18  A.  265. 

(2)  "A  Court  of  jurisdiction  competent  to  try  " — See  CIVIL  PROCEDURE  CODE, 

1882,  16  A.  183. 

(3)  "Appearance"— See  CIVIL  PROCEDURE  CODE,  1882,  18  A.  241. 

(4)  "Any  other  act  of  bad  faith"— See  ClVID  PROCEDURE  GOBE.1882,  17  A.  218. 

(5)  "Cause  of  action" — Bee  CAUSE  OF  ACTION,  16  A.  279;  18  A.  231. 

(6)  "  Court  of  highest  grade  "—Sae  CIVIL  PROCEDURE  CODE,  1882,  16  A.  11. 

(7)  "DECREE"'— See  CIVIL  PROCEDURE  CODE,  1882,  16  A  496. 

(8)  "Granted"— Bee  CIVIL  PROCEDURE  CODE,  1882,  18  A.  482. 

(9)  "Instruments  of  gaming"— See  ACT  III  OF  1867  (GAMBLING),  18  A.  23. 

(10)  "Legal  representative"— Bee  CIVIL  PROCEDURE  CODE,  1882,  16  A,  211. 

(11)  "Official  signature"— See  REGULATION  XVII  OF  1806,  16  A.  59. 

(12)  "Oa  the  premises  "-See  PRE-EMPTION,  18  A.  298( 

(13)  "Or  pass  such  order  as  it  think?  fi,"  -Sae  CIVIL  PROCEDURE  CODE,  1882, 

18  A.  453. 

(14)  "Parties  to  the  suit  "—See  CIVIL  PROCEDURE  CODE,  1882,  18  A,  52, 

(15)  "Public  place"— See  PENAL  CODE  (ACT  XLV  OF  I860),  17  A.  166. 

(16)  "Property  "—See  CIVIL  PROCEDURE  CODE,  1882,  17  A   82. 

(17)  "Reasonable  cause"— See  LETTERS  PATENT,  17  A.  498. 

(18)  "Rent"— See  ACT  XII  OF  1881  (AGRA  RENT),  18  A,  302. 

(19)  "Shown"— Sea  CIVIL  PROCEDURE  CODE,  1882,  16*A.  231. 

(20)  "Stipulated  period"— Ssa  REGULATION  XVII  OF  1806,  16  A,  59 

(21)  "Sudi"— Bee  MORTGAGE  (GENERAL),  18  A.  316. 

(22)  "The  Court"— See  COMPANIES  ACT  VI  OF  1382,  17  A.  252, 

(23)  "The  Court  may  require.. .to  produce  and  place  at  the  disposal  of  the  Court" 

—See  CIVIL  PROCEDURE  CODE,  1882,  17  A.  82. 

(24)  "Toekadat"-8ee;ACT  XII  OF  1881  (AGRA  RENT),  18  A.  240. 

(25)  "Upon  the  happening  of  a  vacancy"— See  STATUTES,   24  and  25    Viet, 

Cb.  104,  16  A.  136. 
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